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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



Campbeli V. Arqenta (Jold & Silveb Mm. Co. et al. 
ÇCircv/U Court, D. Montana, Aprll 18, 1892.) 

1. MiNINO COMPANIES— VaLIDITT OF MOKTOAGB — PUBLICATION OF NOTIOB. 

Comp. st. Mont. div. 5, § 493, provides that ttie officers of a mining company shall 
notmortgage its property, except in pursuance of an order of a stockbolders' meet- 
ing oonvened by publication of notice, etc. Held, that a mortgage executed by the 
unanimous order of a stockbolders' meeting of such company, at trbich ail oi tbe 
stockbolders were présent, but wbicb was oonvened witliout observing tbe atat- 
utory requirements, was not void, but voidable only. 

8. BAMB— AVAUcABILITT OF OBJECTION. 

Tbe corporation and its stockbolders weie the only persons who conld take ad- 
Tantage of the voidability of the mortgage. The defect coold not be availed of by 
others holding liens on tho mortgaged property. 

8. SAMB— ESTOPPBL. 

The corporation and stockbolders, baving received the beneflt of the mortgage, 
were estopped to deny its validity. 

In Equity. Suit by S. L. Campbell, trustée, against the Argenta 
Gold & Silver Mining Company and others. Heard on demurrer to the 
bill. Demurrer overruled. 

Henry Q. Mcintire and Henri J. Burleigh, for complainant. 

jFbr6i8 & Forbis^ Edvnn Norris, and Word & Smith, for défendants. 

Knowles, District Judge. This is a bill in equity seeking the fore- 
closure of a mortgage upon certain real property belonging to the défend- 
ant the Argenta Gold & Silver Mining Company. The property is situ- 
ate in Beaverhead county, this state. The Argenta Company is a cor- 
poration organized under the laws of Montana. Most of the défendants 
réside in Montana, and are citizens of this state. None of the défend- 
ants are citizens of the state of Minnesota, of whîch state the plaintiff , 
it appears from the bill of complaint, is a citizen. The bill bas the 
further object of declaring its mortgage lien a prior lien to that of liens 
claimed hj the défendants, other than the Argenta Company, upou the 
v.èlF.no.l — 1 
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property embraced in the mortgage. It is set forth in the bill that thèse 
défendants claim, for certain reasons which appear in the bill, that the 
mortgage securing the bondsiheljl by p^intiff is void. The bill allèges 
that a certain other corporation, knôwh' as the "P. J. Kelly Placer & 
Quartz, Mining & Réduction Company," was the owner of the prem- 
ises described in pl^nttff's jnpr'tiagey- , Th^t it; beit^jame involved, and 
judgments were obtâined agàinst it, which it was unable to liquidate. 
With the view of raising money.to. pay this indebtedness, it appears 
that it was proposed that a new compàny be formed and incorporated, 
and the property of the Kelly Company shpuld be conveyed to it, and 
aà l Khmgetneiit m&àè Uy which -it' âhbûld becoràe' Ûië property cf. saîdi 
new corporation freed frpm the liens pf ^he said judgment çreditors. That 
then this new caïpdiaiîQïi shoùlfl'isàiie bûnds în thô feum of $75,000, 
which should be secured by a first mortgage upon the said preraises. In 
pursuance of this agreement, the indebtedness of the Kelly Company 
was ail assigned to one H. Howes, and the said premises conveyed to 
him. The Argenta Gold & Silver Mining Company was incorporated. 
Howes then'convieyed''th8 said property to this* new corporation, and 
received as a considération therefor $75,000 in the first mortgage bonds 
of said Argenta Coniipahy, ânda tosortgâge to'sè'ûure 'their payment. 
Some of the çreditors of the Kelly Company received some of thèse 
bond^jP; pàyment of their claims àgainst it. The balance wer:e suld, 
and't^e î>roci5eds appli«d to the payment of the said Kelly Company in- 
debtedjftégs, which ha4 M&à aaéignèd'to Howes. T!wo thotisand dollars, 
or abôét that sum^ was received in excess of the amount required to 
settle the Kelly Company claims, aild thiâ was tûrned oycr tô the Ar- 
gentaiOompany, which uaed it in its mining opérations. 

Theré'îs'ri'd disputé but that the Kelly Company complîed with ail 
the provisions of the statute law bearing upon the matter before traqs- 
ferriag îts property to Howes. THe real eontroversy in this case arises 
as to the validity of the mortgage of the Argenta Company to Howes. 
The bill allèges Jliat this çpmpany on thp 12th day pf December, 1§89, 
at a njeeting thereof h^id at Dillon,, Mont. , ail of the stockhoïders, 
being présent and assénting theretb, voted and resolved, in substance,, 
that, for the purpose of raising funds to buy said property of the said 
Kelly Company, the Argenta Company issue its bonds in the sum of 
$75,000, in dénominations of $500 each, running five years, with inter- 
est at the rate of 10 per cent, per annuin, payable semiannually, tO;be 
secured by a mortgage upon said property to be purchased from the said 
K^lly Company, in case a purchase ;thereof couldbe eflfected; and the 
président pf the Argenta. Coinpany wàs, by the ùnanimous vote of the 
stockhoïders, duly authorized aiid empowered to make ail necessary ar- 
rangements for proeuring aud negotiating said bonds, with full power in 
the, premises; that. is tp's^^, to Procure a conveyancé of said property 
to the Argenta Company i, exécute said 'mortgage thereon, and issue said 
boiids secured theréby^ ând hegotiate the same. That in pursuance of 
thèse resolutions the président and secretary of the Argenta Company 
executed for thé same said mortgage, and signed the said çompany's name 
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theréto. There was no notice of the meeting of the stockholders pub- 
lished in any newspaper or otherwise, ibrany time, There was no record 
of any résolutions or authority duly authorizing the trustées of the Ar- 
gents Company to make said mortgage filed in the oflBce of thecounty 
récorder in and for said Beaverhëad county. Whàt was done by the 
stockholders in regard tothe mortgage was done before thecompany had 
obtained the title lo the property. The creditors of the Argenta Com- 
pany, parties herein, and alleged ,to claim liens upon the premises de-, 
scribed in the aforesaid mortgage, filed their demurrer to this bill, in 
which itis set forth that from the showing in the same it appears that 
the plaintiff is not entitled to the relief asked. It is eohtended by de- 
fendants that the mortgage is void, because it appears in the bill that it 
was not execùted in the manner provided in thestatute law of Montana. 
Said statu te is as folio ws: 

"Sec. 492. Tlie board o( trustées or oflicers of any mlhing corporation or- 
ganized under the provisions of article one, clia, ter fifleen, of the flfth' 
division of the Kevlsed Statutes [chapter 25 of the Compiled Statiites] of 
this territory, shHll not hâve power to sell, lease» mortgage, or other-- 
wise dispose of the whole or any part of the inining ground, quartz mills, 
smelteis, concentrators, or réduction works of siich corporation, unless they 
sliali hâve Hrst called a meeting of tlie stocliliolders of such corporation in 
the manner prescribed in section four hundied and sixty-eiglit of said article, 
[chapter 25,] for the purpose of submitting to the stockholders of such cor- 
poration the proposition so to sell, lease, mortgage, or otherwise dispose of 
the property of such corporation, or some portion thereof. The notice so re- 
quired to be publisht-d and sent to ench stockholder shall disiin<'tly specify 
eacli particular tract or pièce of property so to be leased, sold, mortgaged, or 
otlier wise disposed of , and thé particular disposition to be made thereof. " 

The 468th section, above referred to, so fâr as it affects this question, 
is as follows: 

"Whenever any company shall désire to call a meeting of stockholders for 
the purpose of availmg itself of the privilège of this chapter, or for increas- 
ing or diminishing the amount of its capital stock, or for extending or chan- 
giiig its business, it shall be theduty of the trustées topublish a notice, signed 
by at least a tpajority of them, in a newspaper in the county, if any shall be 
published tlierein, ai least six successive weeks, and to deposit a written or 
printed copy thereof in the post office, addressed to each stockholder at bis 
usual place of résidence, at least six weeks previous to the day Hxed for hold- 
ing such meeting, specifying the object of the meeting, the time and place 
when and where such meeting shall be held, " etc. 

Section 493: 

"If, at the time and place specifled in the notice provided for in the prècèd- 
ing section, stockholders shall appear in persou or by proxy, representing not 
less than three fourths of ail the shares of stock of the corporation, they 
may organize by choosing one of their number cliairman of the meeting, and 
alsoaaûitable person for secretary, and proceed to vote on the proposition 
mentioned in said notice. If there are distinct pièces or pareels of property 
embraced in the proposition, each separate pièce of property capable of 
being disposed of in one parcel, wlthout material injury to the remainder, 
shall be voted on separately. If, on canvassing the votes, it shall be 
faund that at least two thirds of ail the shares of the capital stock of such 
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corporation hâve been vpted in favor of selling, leasing, mortgagîng, or other- 
wise disposing of a givèn pièce or the whole of s^d mining property, then 
the chairman and secretary of such meeting shall maice a certiflcate showing 
the total nuraberof sliàtes of the capital stock of such corporation represented 
in suoh meeting, and by whom voted, the nuinber of shares voted in favor of 
the proposition, and the nnmber of shares voted against the sanxe. Such cer- 
tiflcate shall be signed by the chairman. countersigned by the secretary, and 
vérifled by their oaths, takéh before spme ofiBcer qualifled to administer oaths. 
Such vérification shall be to the efïect that the matters and things therein 
contained are true, and that the meeting at which such proceedings were had 
was called and held in pursuance of law, to the best of their knowledge, in- 
formatioUi and bellef. Such certiflcate shall bespread at length on the record 
of stockbolders' meetings of such corporation, and and a copy tliereof under 
the seal of said corporation, and attested by its président and secretary, and 
dulyacknowledgèd, shall be rècorded in the oflSce of the county recorder of 
every county wherein any of such property is situated." 

It appears affirmatively from the bill that the trustées of the Argenta 
Company (Jid not perform any of the duties required in the above stat- 
utes, and that no record in the county recorder's office of the action of 
any meeting and votes of stockholders of that company was any where 
made. The property moïtgaged cônsisted of anumberof mining claims 
and réduction Works. The légal décisions as to the validity of a mort- 
gage, tnade uhder the clrcumstances presented in this case, are not uni- 
form,and oftennot entirely satisfaçtory. In Cook on Stock and Stock- 
holders of Corporations, (2d Ed.,) section 682, it is said: "There is no 
defined principle of law that détermines whether a particular act is ultra 
vires or intra vires. The decisioûs rest largely in the discrétion and 
Sound judgment of the court." I should think that the determina,- 
tion of the question as to whether an act of a corporation was ultra vires 
or not should never bé classed as oiie resting in the discrétion of the 
court. The suprême court has maintained the doctrine, in several well- 
considered cases, that, where a corporation has no power in its charter 
or by virtue of the law under which it may be organized to make a 
spécifie contract, the sarae As ultra vires, altbough accompanied with the 
propèr formalities for entering into a contract. In the case of Thomas 
V. ÀftiZroad Co., 101 U. S. 71, the suprême court say: ' 

"We take the gênerai doctrine to be in this country, though there may be 
exceptional cases, and some authorities to the contrary. that the power of a 
corporation organized under législative statutes is such, and only such, as 
thèse statutes confer. Conceding the rule applicable to ail statutes, that what 
is fairly implied is as much granted as what is expressed, it reraains that the 
charter of a corporation is the measure of its powers, and that the enumeration 
of thèse powers implies the exclusion of ail otbers." 

To the same extent, and supporting the same doctrine, are Pearce v. 
Maiiroad Oo., 21 How. 441; OregonRy. & Nav. Go. v. Oregonian Ry. Co., 
130 U. S. 1, 9 Sup. et. Rep. 409; Pittsburgh, C. & St. L. Ry. Co. v. Keo- 
hih &H. Bridge Co., 131 U. S. 372, 9 Sup. Ct. Rep. 770; Pennsylvania 
E. Co. V. 8t. Loms, etc., R. Co., 118 U. S. 290, 6 Sup. Ct. Rep. 1094. 

And in the case of Head v. Insurance Co., 2 Cranch, 127, Chief Jus- 
tice Maeshall, in delivering the opinion of the court, said: 
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"It is a gênerai rule that a corporation can only act in the manner pre- 
scribed by law. "When its agents do not clothe their proceedings with the solem- 
nities whicli are required by the incorporating act to enable them to bind the 
Company, the informality of the transaction, as bas been properly urged atthe 
bar, is itself conducive to the opinion that such act was rather eonsidered as 
manifesting the ternis on which they are willing to bind the company, as ne- 
gotiations preparatory to a conclusive agreement, than as a contract obliga- 
tory on both. * * * The act of incorporation is to them an enabling act; 
It gives them ail the power they possess. It enables them to contract, and, 
when it prescribes a mode of contracting, they must observe that mode, or 
the instrument no more créâtes a contract than if the body had never been in; 
corporated." 

Thislast paragraph is quoted and approved by the suprême court iû 
the receiit case of Merrill v. Monticdlo, 138 U. S. 687, 11 Sup. Ct. Rep. 
441. In the case of Bank v. Earle, 13 Pet. 519, Taney, C. J., in speak-; 
ing of what acts a corporation may perform , said ; " And those acts must 
be done by such otïicers and agents, in such manner as the charter au* 
thorizes." In considering thèse cases, the conclusion would be reàched 
that, where the officers of a corporation had not proceeded in the man- 
ner provided by law, their acts would be void. But there appears to 
bave been drawn a distinction between cases where the corporation bas 
no power to act and those where it bas such power, but fails to perforra 
the acts in question in the mode or manner provided by law. In the 
former the acts are void; in the latter, voidable. In the case of Zabri&t 
hie V. RaUroad Co., 23 How. 381, after citing the case of Bargate v.. 
Shortridge^ 5 H. L. Cas. 297, (decided in the bouse of lords, Englaud,) 
where certain directors of a company had not observed the précautions 
required in entering into a contract, and sought to hâve the same sub- 
sequently declared void for the lack of those précautions, wherein it was 
held that, after having abided by the contract for several years, fbey 
sbould be estopped from setting up thèse defects in entering into the 
contract, the suprême court said: 

"This principle does not impugn the doctrine that a corporation cannob 
vary from the objects of its création, and that persons dealing with a company 
must take notice of whatever is contained in the law of their organization. 
This doctrine bas been constantly aflarmed in this court, and. has been in- 
grafted upon the common law of Ohio. But the principle includes those cases 
in which a corporaition acts within the range of its gênerai authority, but f ails 
to comply with some formality or régulation which it should not hâve neg- 
lected, but which it has chosen to disregard. " 

In the case of Hervey v. RaUway Go., 28 Fed. Kep. 169, Justice Har- 
LAN, sitting as circuit justice, said: 

"The objection under considération can hâve no application to any one of 
the sectional mortgages, except that executed by the Paris & Terre Haute 
Bailroad Company, which was organized after the passage of the aetof 1872; 
but it cannot avail the parties making it for several reasons, one of which is 
that, as the Paris & Terre Haute Kailroad Company admits the exécution and 
delivery of the mortgage, it must, as between the company and its creditors, 
be deemed a valid instrument. The provision of the act of 1872, making the 
assent of a given number of stockholders essential to the validity of a mort- 
gage, is primarily, if rot exclusively, for the benefit of stockholders; If ît be 
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conceded that sBoetholdot» ef a railrrtàd bdrtOration, foiriiSeâ. under the act of 
1872t «oUld, as agalttst b(inafiflehold6và<>t bonds siectired b^^ a mortgaae exe- 
ctitédb^ such corporation, def^at a inortgageiiot éxéculiéd with the express 
«ssent ef the requisite number of stoekholders, it dd'éa tiot fullow tbat créd- 
itons oftbe corporation couldraiseatï^ Suob question." 

In this (»8e it appeaced that a çtatute of Illinois provided that the as- 
sent of two thirds in araount of the stock of the corporation, expressed 
in » prescribed mode, was essential to the validity ôf a railroad mort- 
gâgé. In the case df Tfood V. W'aferjfwisCb., 44 Fed.Rep. 147, it 
wai held that only stockholders coula cdmplain of a transaction vitra 
vires. In the case of Beecher v, Rolling-M'dl Cb., 45 Mich. 103, 7 N. W. 
Eep..695, Justice CoOléY, in delivering the opinion ôf the court, said: 

"Courts bften speak of acts and contrapts as void when they mean no more 
thaii thatsome partyconcérned liasâ rfght toavoid tliem. * * * If itis ap- 
parent that an act is prohibited and declareid void on grOunds of gênerai policy, 
we muBt suppose t)ie législative intetitto be that It sliall be void toall intents; 
while. if the manifest intent is to give protection to déterminate individuals 
who ar^aui juris, the purpose is sufficieuily acçomplisbed if they are given 
the liberty of avoiding it." 

In this case it was neceSsary to interpret a statu te of Michigan which 
provided'-^ 

"Tbat no aliénation, diversion, sale, or mortgage of any part of the mine, 
Works, reàl estate, or franchise of any corporation mentioned in the Urst sec- 
tion of this act should hâve any force or effect, or p«ss any tille thereto or in- 
terest therèin, unless expressiy authorized by the vote of tliree-Iifths in inter- 
est of tbe entire stock of siaid company, actiially présent or legally repre- 
sented at some meeting of stocliholders caJled ànd notified." 

The notice required by statute for the meeting of such stockholders 
was as follows: 

"No meeting of stockholders shall bè held to be légal or valid, or the pro- 
ceedings tbereof of any force or efFect, unless the directors orother parties or 
Oflloers çalling the saine shall cause a notice of the time, place, and object of 
holding the same to be published two weeks for any auilùal meeting, and four 
weeks for any spécial meeting, previous thereto, in soine uewspapur published 
in the couuty." 

The notice published in this case did not fully apprise the stockhold- 
ers of tbe object of the meeting, and yet the court held that the mort- 
gage executed in pursuance of a resolution of a stockholders' meeting, so 
called, was only voidable by the stockholders or corporation, and not by 
étrangers to the same. 

In the case of A'teA Oo, v. ZeUerbach, 37 Cal. 543, Justice Sawybb 
elaborately discussed the subject of uùra vires as applied to corporations. 
Hesaid: 

"l^he terra 'tiUra vires,^ whether with strict propriety or not, is alao used 
in différent sejuaes. An act is said tO b^ tUtra vires when it is not vritliin tlie 
Scope of the powers of the corporation to perform it under any circumstaiices 
or for any purpose. An act is alao, sometiraes said to be ultra vires with ref« 
erence to tbe rigbt of certain parties, wbea the corporation is not authorized 
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to per|orni It without their consent; or with référence tp some spécifie pur- 
pose, wheh it is npt authorized to perfortn it for that purpose, althbugh f ully 
within the scbpë oîE the général powers of tbe Corporation, with the consent 
of the parties interested, or for somebther purpose; and thé rights of stran- 
gers dealing teith corporations may yary according as the act is ultra vires in 
one or tbeother of thèse sensés. Ail thèse dlsUnctions must be constantly 
borne in mind in considering the question ari^ng out of dealin^s with a cor- 
poration, , l»Vi\ei^ an act is ultra vires, in thç flrst sensé mentioned, it is gen- 
erally; if'hôt aïW^ys, void in toto, and the corporation may évailitself of the 
plea; hvit y/iheait ia ultra vires in the second sënse, the right of the corpora- 
tion toaviailitself of tbe plea will dépend upon the circumstances of the 
case." !/■,■;; 

Morawetz on Corporations (section 675) expresses this as the rulé un- 
deirstatutes âimiMrto the one under considération: ' 

"Prpvisipiisin a, charter or gênerai incorporation law, requiring certain for- 
malities tfObepùserved in tbecorporate transactions, are not.asa ru]e,intended 
to.hav^thefpjrce of iinperatiy« lawa. Sucli provisions wiil Ijetreated njerely as 
directions, imposed for the.b«tjeflt of tlie shareholders, unless a contrary in- 
tention is indicated by the législature. Thus, a provision in the law or char- 
ter requiring a yotfe of the Stbclîholders of a corporation to be taken in a par- 
ticnlat forni before the corporation shall be authorized ta enter Inlo certain 
engagements would constitute a; limitation, upon the powers Of tbe corporate 
agents, and.of tbe majority, but would not render an; informai eiiga.gen)ent 
Void on thé grourid of illegality. If tlie shaieliolders should unanirnously ac- 
quiesce in a disregard of such a provision placed in the charter for thëir ben- 
éflt, thé èbftipany èanndt escape responsibility for the acts of its agents upon 
the ground that they bave failed to comply with the prescribed forms. A 
corporation wliose charter requires its con tracts to be executed in a certain 
form may, by its acquiescence, become liable upon contracts made by its 
agents in auother form. If the charter requires tlie assent of the shareholders 
by résolution or otherwise, tlieir acquiescence in a contràct made wlthout ob- 
taining a résolution will cure the defect." 

I think, in the light of thèse décisions, the doctrine in Headv. In- 
surance Go. , supra, and that of Bank v. Earle, swpra, must be held to 
hâve in some extent been modified; and that the doctrine is that where 
a contraot is within the power of a corporation to perform, but its agents 
hâve not followed the mode prescribed, the contraot must be consid- 
ered voidable only, and not void. There is no doubt but that the Ar- 
genta Company had the power to mortgage the property in question, 
but the provisions of the statute prohilnted the trustées of the company 
from doing 80 wlthout first, in a certain manner, having obtained the 
consent of two thirds of its stockholders. This, it will be observed, was 
not a prohibition upon the corporation, but upon its agents. I am led 
to think that such a contràct as the one under considération mUst be 
considered as a voidable contràct, and not a void in loto contràct ab in- 
itia, for the reason that a contràct of a corporation void ab initia as ultra 
vires cannot be ratified by acquiescence, "An act which is in excess 
of the charter of a corporation involves an unauthorized exercise of cor- 
porate power on the part of the company; and this objection cannot be 
obviated by any subséquent ratification, either by the agents or by the 
shareholdera." Mor. Priv. Corp. § 619. 
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In Speaking of a contract which had been entered into by a corpora- 
^(:)n,,a|tt4 iffiiuçh was vitra virts, ihe suprême court in the case of Penn- 
sylvama É. Os. v. St. Loms, etc., M, R. Co., supra, said: 

"But we understand the raie in such cases to stand upon the broad ground 
tbat the contract itself is void, and that neither what has been done under it 
nor tbe action of the court can infuse any vitality into iti" 

■ In the case of PiUéwrgh, 0. & St. L. Ry. Co. v. Keokuk & II. Bridge 
Co., suprçi, the supremç court again, in speaking of a contract which 
was beyond the power conferred by its charter, said, upon a point 
urged that the corporation was estopped because it had received bene- 
ftta under the contract: 

"According to many récent opinions of this court, a contract made by a 
corporation wliich is unïawful and void. because beyond the scope of its cor- 
poraté pOwéris, does not, by being carried into exécution, become lawful and 
valid; but the proper remedy of the party aggrieved is by disatiirming tho 
contract, and suing to recover, as on a quantum meruit, the value of what 
the défendant bas actually received tbe beneât of." 

Tbere is no purpose expressed in the décisions to reverse that in the 
case of ZabrisMe v. EaUrocid Go., mpra, yet I do not see how they can 
be reconciled in any other way than that the contracts in the above 
cases were considered void, and the contracta in the last case voidable, 
Çook, Stocks, aaya, (section 682:) 

. "The courts are becoming more libéral, and many acts which fiftyyears 
ago would bave been beld to be ultra vires wôuld now be held to be intra 
tVires." 

Considering ail of thèse authorities, I think the contract under con- 
sidération must be classed as a voidable, rather than as a void, con- 
tract. This is perhaps not in accordance with the views expressed by 
the learned suprême court of California in the cases of McShane v. Car- 
ter, 80 Cal. SIO, 22 Pac. Rèp. 178, and Mining, etc., Co., v, Kennedy, 81 
Cal. 356, 22 Pac. Rep. 679. In thèse cases I do not think the court 
fully considered the différence between contracts which are within the 
power of a corporation to perform, but where the forms and modes of 
entering into the contract bave not been observed, and those where the 
corporation is without the power to make the contract. Thèse cases 
eannot be fully reconciled, I think, with the case of Ditch Co. v. Zeller' 
bach, mpra, and which appears to be a very well-considered case, The 
contract being a voidable one, the question arises as to who can take 
advantage of any defect in ente.nng into the same. The rule that is 
established by the statute requiring a meeting of the stockholders, etc., 
and the giving of their consent to the making of a mortgage, was for the 
benefit of the stockholdera of the corporation executing the same. This 
was the view taken of a similar statute by Justice Cooley and Justice 
Harlan in the cases of Beecher v. Eolling-MUl Co., supra, and Hervey v. 
BaÛway Co., mpra. The answer must be, then, that only the corpora- 
tion, or the stockholders of the corporation, can take advantage of the 
contract under discussion. Railroad Go. v. Ellerman, 105 U. S. 166. 
This rule would exclude the right of any of the lienhoïd«rs upon the 
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property embraced in the mortgage from raising the issue that the mort- 
gage was not duly authorized by a vote of the stockholders at a meet- 
ing duly called. When a contract made by a corporation is only void- 
able, the corporation and stockholders can be estopped by their eonduct 
from avoiding the same. Kentv. Mining Co., 78 N. Y. 185, 186. In 
the case of Railway Co. v. McCarthy, 96 U. S. 258, the suprême court 
say: 

"The doctrine of ultra vires, when invoked for or against a corporation, 
should not be allowed to prevail where it would defeat the ends of justice or 
work a légal wrong." 

This doctrine is ably asserted in Whitney Arms Co. v. Barhw, 63 N. 
Y. 62. It is but proper to remark, however, that the décisions in thft 
courts of New York, and that of the suprême court, upon the doctrine 
of vitra virés, are not always in hârmony. The courts of New York 
generally follow the rule expressed by Comstock, J. , in Bissdl v. Raili 
road Co.,22 N. Y. 259, whiletheviews expressed by Selden, J.,in that 
case are more in accordance with those which bave been maintained in 
the fédéral courts; yet upon this point the courts of that state and the 
suprême court seem to bave united. It is difEcult to see upon whafc 
principle a contract, whiçh is void as in violation of public policy, as 
an aqtpf a corporation is decided to be in Pittsburgh, C. & St. L. Ry. 
Co. V. Kmkuk <k H. Bridge Go., mpra, and which is not authorized- by 
its charter or the law under which it is organized, can be maintained, be- 
cause it mîght work a wrong or injustice. But this court feels botïnd 
by the rùle expressed in Railimy Co. v. McCarthy, and in accordante 
with it would bave to hold that even the corporation and stockhôlder» 
in this case would be estopped from asserting that the mortgage was 
void, alth'ough it might be held that it was beyond the power of the 
corporation to exécute the same. But holding, as I do, that the mort-' 
gage was only a voidable contract, I bave no difficulty in maintaining 
that the corporation and stockholders in this case would be estopped 
from denying its validity. The bonds sued on in this case were the 
considération for the property embraced in the mortgage; neither the 
corporation nor the stockholders bave ever expressed any désire to dis- 
affirm that contract. The contract was entered into with the knowl-i 
edge of the stockholders; the corporation hâve held and enjoyed tho 
property so obtained; hence it would be a wrong to allow the corpora- 
tion to disaffirra this mortgage, and, if neither the stockholders nor the 
corporation could now object to this mortgage, much less could the cred- 
itors of the Argenta Company objeet to the validity thereof. For the 
reasons assigned the demurrer is overruled. 



10 FBDEEAL EEPOEÎSaî, vol. 61. 



' ^ ]POLLMAN et al.v. Stebbins e< al. 

WiroUé Court, D. Moniana. May 3,1892.) 

1. CUBDITOBS' BaL-^I>ISSOL.VBD:COBPOHATIONS— OeBDITOUS AT LARGB. 

Where, In conséquence of the dissolution of a corporation, no action at law can 
be maintained against it by creditors at large for the recovory of judgments, they 
jn^y fliaintaln a fcreditors' biH unsupportpô by judgments, to reaoh the assets of the 
comp^uy in the handsof thirdipersons. , . , 

S. Same— Pbocedurb. 

The assets in question having been fraudnlently assigned to trustées, who had 
notice pf the f raud, one of whom was itf terested in maintatning it, plaintifCs were 
exQuâëd' from dénïanâlDg that thelr suit should be brougbt by the trustées. 

3. 6ame— FbaôtIce. 

A biU in substance a G>«ditors' bUl, but whicb ,fails to state that it U brou|:ht as 
well on behalf of ail creditors who will eome in and make themselres parties on 
plaintîas' bebaU, is ïatally détective. 

4. Same— FartiBs. ; 

Suit vyaa brougbt by creditors of the 0. Co.j to subjeot real estate fraudulently 
oonveyô4 to S., and by 8. CotiV'eyed with warratity to the M. Co., to the payment of 
plalauffa' olalms. TMrewai no prayer that thèse conveyanceâ^be' set aside, the 
object of the blll being mei^ely to bave them declared void as to plaintiSs. Seld, 
that S. -^Éts ndt à neéessâry party to the suit. 

ft. BlQCItt— Pl,4lÀDI]*8— Mtmriï'ABIOUBNESS. 

A blll se^^dBgtosubJTO)! prôperty frau^lentiyoonveyed iaseparate parcels to 
différent persans, but chargtng tbat each. and ail of the transactions were parts of 
«ne scbenie to deprive plalntiffs of the poWer to coUect thelr daims, wlth the 
knowled^na and consent oféaoh and ail the défendants, is nçib multifaifious. 

In Equity. Suit by. Samuel C. Pullmau and others against Charles 
H. Stebbins rftnd otherSi Heard on demurrer to the bill. Demurrer 
sustained. in part» 

Savage & Ray md John T. Smith, for coraplainants. 

A. J. OanipbeU, CvMen, Sondera <fc Shdton, and £. P. Carpenter, for dé- 
fendants* 

Knowles, District Judge. The complainants filed their bill of com- 
plaiut in the nature of a creditors' bill in this court, having for its pur- 
pose the reachingof certain assets of the Carver Mercantile Company, a 
corporation organized under the laws of Montana. This corporation, 
howevèr, had been disincorporated before this action was eommenced by 
virtue of a decree bf the district court of the eighth judicial district of 
the State of Montana, in and for Park county. This decree was entered 
on the 17th day of Januarj% 1891. The complainants are ail what is 
termed "creditors at large^" none of them hâve obtained judgments at 
law on their claims. The first point i-aised by the demurrer to the bill 
is that it cannot be maintained by such creditors. The gênerai rule is 
that only judgment creditors can institute an action in the nature of a 
creditors" bill. Smith v. Rnilroad Co., 99 U. S. 398; Day v. Washhurn, 
24 How. 352; Jmus v. Green, 1 Wall. 330. But in this case the corpo- 
ration had been disincorporated, and had ceased to exist. No action at 
law could then be maintained against it. If it is necessary, under such 
circumstances, to still apply the rule that a judgment must first be ob- 
tained against the corporation at law, plaintiffs are without reraedy, and 
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a fraud by means of a decree of court bas been wrought successfuUy 
against them. Section 489, Comp. St. Mont., div, 5, provides that — 

"Ûpon the dissolution of any corporation formed under this chapter the 
trustées at the tirae of the dissolution shàli be the trustées of the créditera 
and stockholders of the corporation diss61ved, and shall hâve full power and 
authority to sue for wnd recover the debts and property of the corporation by 
the name of trustées of such corporation, collect and pay the outstanding 
debts, settle ail its affaiis, and divide among the stockholders the money and 
other property that shall remain after the payment of the debts and necessary 
expenses." i 

In the case of Homer v. Carter, 11 Fed. Rep. 362, the circuit court 
of the United States for the district of Missouri considered a statute of 
that state almost identical with the one above set fortb, and held that 
the statute contemplated "a proceeding in equity for the settlement of 
the trust in the first instance" against such trustées. After their liability 
is determined in equity, an action at law might be maintained against 
them. As a gênerai rule it niay be said that a trustée can be reached 
only in equity by the cestui que trmt virhen property rights between them 
are invoived in a dispute. Pom. Eq. Jur. § 100. There is no power 
given in the above statute to creditors to sue at law thèse trustées; and 
even after a decree in equity they could be sued thereon only for a judg- 
ment to the amount of assets that had corne into their hands as such 
trustées. The bill sets forth that about the Ist day of December, 1890, 
the Carver Mercantile Company, "by its trustées, the said Stebbins, 
Angus, and Smith, transferred ail of the stock of goods, fixtures, and 
ail other persoualty of whatever kind and character belonging to the 
said Carver Mercantile Company to the Stebbins Mercantile Company, 
except what is hereinafter named," — that is, in the bill named. "ïhat 
prior to its dissolution, on the 27th day of January, 1891, the Carver 
Mercantile Company conveyed, by deed duly executed and delivered, 
ail its real estate to Charles H. Stebbins; that on the 24th day of Jan- 
uary, 1891, the said C. H. Stebbins and Charles Angus, pretending to 
act as président and secretary, respectively, of said Carver Company, by 
an instrument in writing assigned ail the book accounts, notps, mort- 
gages, chattel mortgages, judginents, and crédits of every form, and 
against any persons wbomsoever, belonging to the said Carver Mercan- 
tile Company, to the National Park Bank of Livingston." Taking thèse 
allégations and others in the complaint together, I think it clearly ap- 
pears that the Carver Mercantile Company, before it was dissolved, had 
conveyed away ail of its property, and that there was no property to 
which it had title as between it and its grantees in its possession, or in 
any manner held by it, which could pass to the possession of the statu- 
tory trustées. Certainly, then, neither an action or a suit at law would 
lie against them at the instance ot the creditors of the Carver Mercantile 
Company. The reason an action at law is required, and judgmeht ob- 
tained and exécution issued, and a return unsatisfied, belbre a creditors' 
bill will usually lie, is because a creditors' bill is treated generally as an 
aid to an action at law. Until it appears that tiie action at law bas 
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faiHed, or would be without avail, to give the relief to which a party is 
entitled, a court of equity has no j.arisdîction. The best évidence of 
thèse facts is the judgment, exécution, and return nuUa bona thereon; 
but there are exceptions to the rule that a judgment at law niust be first 
obtained. This is recognized in the iast clause of the opinion of the su- 
prême court in the case oî Smith v. Bailroad Co., 99 U. S. 398. In the 
case of Pendkton v. Perkins, 49 Mo. 565, the suprême court of the state 
6f Missouri held that a creditors' bill would lie when a debtor had ab- 
àconded, although the créditer had obtained no judgment at law against 
the debtor. In the case of Sœtt v. McMillm, 1 Litt. (Ky.) 302, it was 
held that such a bill would lie although no judgment had been obtained 
at.law, when a debtor was absent from the state, with the view of dis- 
COVering his assets, To the same effect are Greenway v. 'Biomms, 14 111. 
271:; Farrar v. JSasdden,9 Rich, Eq; 331. In the case of Hogan v. Walker, 
14 HoW. 29, a creditors' bill was allowed where a creditor had obtained 
a judgPlent aigainst his debtor; the debtor died; the judgment became 
gtale,. SQ that no exécution could issue on the same; before his death, 
the debtor had conveyed away his property by conveyance absolute in 
fpr.m, but retaining a secret trust in his favor, which made the same 
void as to creditors; the administrator had failed to take any steps to 
hâve this conveyance setaside, although it was held he represented the 
creditors :as. well as the next of kin. This doctrine has been approved 
by Qthçr décisions of the suprême court. Bessde v. Clark, 7 Cranch, 69. 
In. Kgrmedy. v, Oreswell, 101 U. S. 641, the bill was maintained where 
ti>« iCf ediitor was a creditor at large, and not a judgment creditor. If a 
çrçditors' bill can be maintained for the purpose of discovering the as- 
s,et& .of an absconding or absent debtor, and for the discovery of the as- 
sets of a deceased debtor, without first having obtained against èither 
judgment at ' la\y, or where a judgment cannot be enforced without be- 
ipg revived, it would appear that it ought to be maintained when a cor- 
poration has beeome dissolved by a decree of court, and where it had 
property which it conveyed away befdrè its dissolution, in fraud of its 
opeditors. The reasoning that applies to the former cases applies to this. 
The plaintiffs in this case would appear to hâve rig'hts which cannot in 
qny way be enforced at law; that they bave ho adéquate remedy at law 
ia as apparent as if judgment had been obtained, and exécution returned 
"No property found." I do not think the case of Sturges v. Vanderbilt, 
73 ,N. y. 384, applicable to this case. In that it afBrmatively appears 
tbftt enough property passed to the trustées to liquidate the debts of the 
oçanpany, and the court thought that should bave been exhausted be- 
fpre the creditors could follow certain moneys into the hands of one of 
th9 stpekholders. ,. 

i,;I,t is said, however, that there should bave been a dèmand upon the 
st9.tiAtory trustées to bring this action. It is not certain they could hâve 
brpughtthis action. But if they could, itappears in the bill, that they 
had ; been the agents through which the vei-y fraud complained of by 
plaintiffs tiad been conducted, and one of them has an interest in main- 
tainiJJg :it,, and ail except perhaps one had conspired to commit the 
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fraud. In the case of Ebgan v. Waïker, supra. Justice Curtis expressed 
some doubt as to ■whether a creditôr could sue a third person with the 
administrator to discover assets of a deceased debtor without firat hav- 
ing made a demand upon the administrator. He said : 

"If this bill had contained an allégation that the administrator had been re- 
quested to sue, and had refused, the case would be free from ail doubt, and 
upon the facta averred in the bill we do not thinlc auch a request necessary, 
because it does appear that alout two years elapsed after the death of Levy 
Pope before this bill was flled, and the administrator took no steps to reduce 
theae assets to possession; because when this bill waa flled he resiated it by 
deraurrer, relying upon the statute of limitations; because it must be ad- 
mitted to hâve been doubtf ul how far he had a remedy without the concur- 
rence of any créditer. " 

There are cases, then, which will excuse the demand upon the statu- 
tory trustée?. The facts in this case are such as would induce a court 
to hold that such a demand was not necessary. While I do not think 
the creditors can claim any spécifie lien upon the property alleged to 
hâve been fraudulenûy conveyed by the dissolved corporation, I do 
think the case is one which shows that the plaintiffs hâve rights for 
which the law afFords no adéquate remedy, and that a court of equity 
is the only forum in which' they can be asserted. For thèse reasons I 
think the point that the bill would not lié in this case is not well taken. 

The next point presented is that the bill of complaint is defective, 
because brought for the benefit of the plaintiffs named in the bill only. 
The bill ehould be classèd as axreditors' bill, and the rule is that such 
a bill should be brought for the benefit of the complainant and ail other 
creditors similarly situated, who may come in and become parties to the 
cause, and présent their rights. Story's Equity Pleadings lays down 
this rule: 

"But a few creditors will not be permitted to bring a bill of this sort for 
an accounting and administration of the asaets without aaying in the bill that 
it ia brought on behalf of themselves and ail the rest of the creditors." Page 
104, § 99. 

This doctrine is fuUy supported in Brovm v. Rickelts, 3 Johns. Ch. 
55Î3-555, and Hornor v. Benning, 93 U. S. 233. It will be seen by Con- 
sulting the above authorities that one of the objects of such a bill is the 
administering upon and distributing of the discovered assets of the debtor 
among the creditors. No one creditôr or set number of creditors has 
the right to bave thèse assets applied solely to the payment of his or 
their claims. Equity treats every creditôr as entitled to an equal dis- 
tribution of thèse assets; hence it will not be proper for a Court of eq- 
uity tb turn the assets of the debtor over to a portion of the creditors 
and exclude others; henôe it is necessary for the complainants to bring 
thé action for the benefit df ail creditors. Of course no creditôr will be 
requiréd to becoraô a pàrty to the action, and ask for his share of the 
distribution. With this view of the nature of the biU I thiiik the rule 
must' be coiisidered as a commendable one, which requires the bill to 
state that it is for the benefit of aîl the creditors of the debtor whose as- 
sets are songht. It is argtted, however, that it does not appeàr but that 
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the plaJQtiffi are ail t)f tlje ci-editprgv 'Tbere may be aa infereçjce drawn 
frora ope Une in the bilî that ther© t^i9;other creditors, but I apprehend 
that tfae above rule reqnires that it igbould affirmatively appear that the 
plaintiffs are ail the creditors of the di^solved corporation. If the court 
is reqvired to présume that such isthe case, as no others are iiamed, 
thesame presumption would be called into use if tbere was only one 
plaintiff. A court, wben it comesto pléadings, does notactupon pre- 
èumptions; it looks tô allégations. The point is that the bill should af- 
firmatively shoKfr it is for the benefit pf ail the creditors, and, if the al- 
légations do not .show this, the court wiJl not présume it. The party 
holding the açsets of thé debtor, if ail the parties to be benefited are 
not allowed to corne in and share in one suit, niight be subject 1o an ac- 
tion at the handsof eaçh créditer, and thua be vexed with a multiplic- 
ity of suits, which would not be countenanced in equity. Story, Eq. 
PI. § 99. In this particular the complaint is defective, and upon this 
point the demurrer should be sustained. 

The défendants further urge that there is a nonjoinder of parties de- 
fendant in this: that it is soiight in the bill to set asidea conveyance to 
Charles M. Stebbins of repl estate which he afterwards conveyed by a 
warranty deed to the défendant the Montana Investment Company, and 
tbe said Charles M. Stebbina is not a party to the suit. There is no 
prayer in the bill asking to nave thèse conveyances set aside. The ob- 

i'ect of the bill is not to set aside thèse conveyances between the parties, 
•ut to déclare the property which was-conveyed by gaid deeds to said 
Stebbins, and by hira to said investment çompany, the property of 
the Carver Mercantile Company, as far as the creditors are concerned. 
As. between the parties to thèse transfers, it is not the purpose to cancel 
thera', but to déclare them void as to the creditors of said Carver Com- 
pany, which was not a party thereto. If this is established, the Mon- 
tana Investment Compatiy would benome a trustée of the property of 
said Carver Company for the benefit of its creditors until the claims of 
such creditors are satistied. Under such a view it was not necessary to 
makethe said Charles M. Stebbins a party to the bill. Bump, Fraud. 
Conv. 649, when discussing parties to a bill, says: 

"If the grantee, however, has parteii with tiis interest in the property, he 
is npt a ne<essHry party, * * * A [levsoii throiigh whoru tl>f litle lia» 
passe(îl frutn the debtur to tlie gr^intee im prupur, but not a necessai°y, partr." 
la. {2d'E.l.)550. 

This view is fully supported by the following authprities: Jachnan v, 
Bx)hi,mn,&A Mo, ?89; Stoixt v, Stoni, 77 Ind. 537. 

Tfae next point presented, that the bill is niulti:arious in this: that it 
présents against several défendants distinct and ipdependent matters 
Tyhidj hâve no relation tp each other, and in ail of which ail of the de- 
fendjiuts are not concerned. Tue grovind;here urged amounts to this: 
Tb«^ Carver Mercantile Company conveyed ^ portion pf it^ property to 
the Stebbins Mercantile Cçtmpany, and a portion of its property to Charles 
H. Stebbins. A portion of this was conveyed by said Charles H. Steb- 
bins to his father, Charles M. Stebbins, and a portion to,;El. H. Talcott. 
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ït ia claimed that thèse were separate transactions, in which only the 
parties to èach were interested, and hence ail ought liot to be litigated 
in the same action. At first impression this ground would seem to be 
well taken. The bill, however, charges "that each and ail of thèse 
transactions were part and parcel of one scheme to deprive the credit- 
érs of the Carver Company of the power to coUeet their claims against 
the said company, and to âppropriate the assets of said Company to the 
Use of the said bank and Charles H. Stebbins, and were each and aU done 
with the knowledge and consent of each and ail of the défendants." Un- 
der soch an allégation, there is no doubt but the billisnot multifarious, 
and I should be inclined to think, under the authorities, thé bill woùM 
not be subject to that objection if this allégation liad not been made. 
Fellowa v. FeUows, 4 Cow. 682, 15 Amer. Dec. 413, and note; Boyd v. 
Hoyt, 5 Paige, 65; Brinkerhcff v. Brown, 6 Johns. Ch. 139; Harrûin v. 
Wright, 23 Wis. 491; Chase v. Searles, 45 N. H. 511; New York & N^ H. 
R. Q>. V, Schuyler, Cross, etc., 17 N. Y. 592. For the reasons named the 
denmrrer is overruled upon ail the points contaiued in the same, save 
as to thè orie that the bill should show that it is for the benefît of àll of 
the credifois of the Carver Mercantile Conipany, and as to this it is sus- 
talned. 



Central Trust Co. of New York c. Mabietta & N. G. Ry. Co., 
(Blue Ridge Marble Co., Intervener.) 

(Circuit Court, N. D. Qeorgia. June 22, 1893.) 

ï. RBCBIVBB— CONTRA^CT FOR TrANSPOBTATION— SPECIFIC PBRFORMANOB. 

A irailroad company contraoted with a marble compauy to oarry marble f rom T. 
to M., and allow aame to be stopped over at N., an intermédiare point, tp be dressed, 
and then reshipped and carried to M. witbout extra charge, the entire charge for 
treight being paid in advance. Held, that a receiver appointed in a snit by the 
bondholdei-s to foreclose a mortgage on the railroad couldnot be compelledto trans- 
port marble from N. to H., although the freight bad been paid for such transporta- 
tion bel ore the appolntment of the receiver. Express Co.v. Rail/rooAi Co., 99 U. 
8. 191, foUowed. 
g. Sàmb— Lien. 

: Spécifie enforcement of snch contract would be ei^uivalent to requiring the re- 
paymentof the freight, and this could not be done, inasmuoh as the complainant 
had ûo lien for such freight. 

In Equity. Bill to foreclose a railway mortgage. Heard on demur- 
fer to the intervening pétition of the Blue Ridge Marble Company. De- 
tourrer sustained. 

On January 19, 1891, there was an existing contract between the Blue 
Ridge Marble Company and the Mariétta & North Georgia Railway Com- 
pany, by which the railway company agreed to liaul marble from the 
quarriesat Tatea station to Mariétta, Ga., and allow said freight to be 
stopped over, eut, and dressed at an intermediate station called ■' Nelson." 
Ou said date, under this contract, there was considérable marble at Nel- 
son, being dressed and worked, the freight on which had beéû prepaid 
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fromTates station to Marietta; and on the said date saîd railway was 
put iO; the hands of a receiver on the pétition of the trustée for the bond- 
holdèrs. Said receiver refused to recognize said contract, and to haul 
freight stopped over at Nelson, although the freight charges had been 

iirepaid to Marietta. The Blue Ridge Marble Company intervened 
n foreclosure proceedinga, and asked that receiver be compelled to 
HJmplete the haul of ail freight at Nelson, the charges on which had 
been prepaid, or that said receiver return to the Marble Company 
yhe freight charges unearned. The Central Trust Company demurred to 
intervention, upon the ground that the claim is not a lien superior to 
the rights of the bondholders, and because the claim was not a tralHc 
balance, or a <î]aim within those usually allowed prior to the bonds. 
F. C. Tate, R, N. Holhnd, and JB. F, & Q. A. AbhoVi, for interveners, 
Henry B. TompMm, for Central Trust Co. 
A. 8. Olay, for receiver. 

Newman, District Judge. I am satîsfied that the question involve^ 
in this intervention is controlled by the case of Expre9S Co. v. EaU- 
road Co.j 99 XJ. S. 191. In that case the contract was made between 
the express company and the railroad company, whereby the exprès^ 
Company agreed to lend the railroad company $20,000, to be expended 
in repairing and equipping its road, and that the railroad company 
should grant to the express company the necessary privilèges and facili- 
ties for the transaction of ail its express business over the road; the sum 
fouild-tbibe due the railroad company therefor upon monthiy settleraentâ 
of accounts to be applied to the payment of the loan and the interest 
thereon. The $20,000 was paid in compliance with the contract, and 
shortly thereafter the express company entered upon the road, trans- 
porting freight according to the terms of the contract, keeping regular 
aCconûts, and exhibiting them to the company, which were always ap- 
prôved; and it bbntinued to act under said contract until a receiver, ap- 
pointed in a bill to foreclose the mortgage, refused to continue the con- 
tract, and the express company was compelled to abandon the roàd, al- 
though its debt was unpaid. By consent of the court, the express com- 
pany was allowed to file its bill in circuit court of the United States for 
the western district of North Carolina, where the foreclosure proceedings 
were pending. The bill prayed for a decree compelling the railroad com- 
pany to specifically perform its contract, and to such other and further 
relief as the nature and circumstances of the case might require. The 
prayer of petitioners in this intervention is the same in effect as the prayer 
of complainants in the case referred to. The suprême court, after dis- 
posing of other questions, uses the following language in the opinion: 

"Thereis anotlier objection to the appellant's case, which is no less con- 
clusiye. The rpad is in tjie hands of the receiver, appointed in a suit brought 
by the bondholders to foreclose their mortgage. The appéllant has no lien. 
Tie' contract neithér expreasiy nor by implication touches that siibject. It is- 
not a licensér as insisted by counsel. It'ia Simply a contract for the trans- 
portation of persons and property over the road. A spécifie performance by 
the receiver would be a form pf satisfaction or payment which be canuot be 
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required to make. As well might he be decreed to satisfy Uie appellant's de- 
mand by money, as by the service sought to be enforced. Both belong to the 
lienholders, and neitber can thus be diverted. The appellant can, therefore, 
hâve no locus standi in a court of equity." 

It ia clear that the view of the suprême court as jast quoted must con- 
trpl the question presented by the intervention in this case. It is a pe- 
culiar condition of things, and unfortunate for the petitioners, and a 
hardship on them, undoubtedly; but to require the receiver to transport 
ils marble to Marietta would be équivalent to requiring the receiver to 
pay them in money the amount of the freight from Nelson to Marietta, 
and this the court certainly could not do, inasmuch as they hâve no 
lien. The pétition of interveners sets forth the l'act as abovestated, and 
conseqùently the demurrer to the pétition must be sustained, and it is 
80 ordered. 



Smith v. Walton d al. 

(IHstrlct Court, s. D. NebB York. June 20, 1898.) 

Patent on 'Wçodbn Dish— Stamp on Cbatbs— B,ev. St. 8S *900, 4901— Imitation— Nô 

■ PÉNALTt. ■ 

The patentée ofwpoden ûlshes whict miglit hâve been marked "Patented, " etc., 
as required hy section 4900, Rev. St., did not stamp the diahes, but only the crates 
' iû whioh they were packed. Upon a suit for penalties underthe second paragraph 
ef seètion .4901 against the défendant for placlng a similar stamp upon crates of 
similar dishes made by the défendant without llcense, held, ou demurrer tô com- 
plaint, that sections 4w)0 and 4901 must be construed together; that the stamping of 
articles capable pf stamping was uecessary; and that the stamping of the crates 
containrinç them was insufficient, and was not protected by sections 4900 and 4901 ; 
and tihàt a Similar stamping of his own crates by the défendant did not render him 
liable to any penalty. 

At Law. Action by Seth H. Smith against David S. Walton and 
George West to recover penalties for alleged violation of the patent laws. 
Heard, op. demurrer to the complaint. Demurrer sustained. 

Rush Taggart and Almon Hall, for plaintiff. 

James P. Foster, for défendants. 

Beown, District Judge. The above action is brought under section 
4901 pf the United States Revised Statutes to recover $220,000 penal- 
ties alleged to hâve been incurred by the défendants in marking upon 
and affixing to 2,200 crates of wooden dishes the word "Patented" and 
the words "Oval Wooden Dish" with intent to imitate and counterfeit 
the mark and device of the plaintiff, who was the patentée of said 
dishes, without his consent, and without having obtained any patent 
therefor. The complaint consists of 2,200 counts, each of which, after 
the first, charges a similar offense in regard to "a certain other crate of 
wooden dishes," claiming a penalty of $100 for each offense. The de- 
fendants hâve demurred on theground that the complaint does not state 
facts sufScient to constitute a cause of action, and under this head hâve 
v.5lF.no.l — 2 
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al|ege(ï ,, j|( : .spéafications ' of^ ipâ^uï^çiency . '"rhè ■iiéi|ndattfe also demtir 
on the'groïinl tliat ih^ court bas 90^ jU;risdictioii ofi We persons of the 
défendants, The matters specified under the latter héad bave, how- 
ever, been pr^yiously consi(,iered ,hy the court and overfuled, and need 
not be fi(rther iconsidered hère. ^ 

The çpœplaint.sufBcientlyi avers the obtaining ofîetters patent for an 
improyement in, wooden dJshes on March 13, 1883, upon the invention 
of the plainji,flf, and sévirai n?esne asgîgnments of interests under the 
patent, inpluding a subséquent transier pf a part thereof to the plaintiff 
Mmselfj and the manufàfSture of wooden dishes thereunder, and that 
said cîishes hâve heen "unifyrnily marked by the plaJntiff and his as- 
sjigiis ,^. the ' Oval Wo,odiP|n Dish,' apd are well kpown to the public as 
such." The compïaint iurther states that "ever sirice thé issue of said 
letters patent the said owners thereof hâve manufactured and sold said 
patented wooden dishes in large quantities; and hâve, pursuant to the 
requirements of section 4900 of the Revised Statntes of the United 
States, raarked each of the craies or packages containing said dishes, 
•Patented March 13th, USS,"' and that the "défendants with intent to 
iraitate and counterieit the said mark and device of plaintiff and his 
said assigns, ^îthoùt having the licerlse or consent of the patentée of 
said wooden dish, or of his assigns. or légal représentatives, and with- 
out having obtained arty patent thérefor and wholly without right, did 
Boark npoti and afBx toà ctate of wooden dishes such as are described 
aiid ciaimëd in and covéred by the plaintifTs letters patent, the Word 
•Patented,' and affixed tô the said craté the words 'Oval Wooden 
0ish' contrary.fo the provisions of said section 49P1-'' 
_^ AU the subséquent eoutlts in the compïaint are to the same efifect. 
Tihey are manii'estly aU, biased upon. the alleged violation of the second 
paragraph of section 4901, which œakes liable to a penalty every per- 
son " wbo, in any manner, marks upon or affixes to any such patented 
aMcJfe, the word 'Pateht'or 'Patentée,' or the woi^ds' Letters Patent,' 
01' any Word of like iniport, with intent to imitatô or countér/eit the 
mark or device of the patentée, without having the license or consent 
of such patentée or his assigns or légal représentatives." • 

The only question needful to be considered is whether the compïaint 
sufficiently a.vers that the défendants bave " in any manner marked upon 
or affi?féd to the patented article the word 'Patented' with intent to 
îmitate or counterfeit the patehtee's mark," within themeaniiig of sec- 
tioh 4901. Thé coniplairit does not aver that the Word "Patented" was 
marked upon the dishes' thémselves, but only upon the crates contain- 
ing' the dishes. Tfhe pra:ctii3ô of the plaintiff also was not to stamp the 
dishes "Patented," but only ihe crate. 

Section 4900 of the ïlevlsed Statutes makes it the duty of ail pàtent- 
•eës inaking or veoding aïiy patented article" to give sutficient notice to 
thei public that the sarhe'ié patented either by affi}iAng thereon the word 
'Patented,' * * * ' àr, vihén from the charader bf the article thia cannot 
bé doné. by afijnna to it or to the pacfcagé Whërein 6ne or niore of thém 
isinclosed, a label coritkining the like notice." 
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It is difficult to construe the stamping of the word "Patented" on a 
crate containing wooden dishes to be either a marking of that word 
upon the dishes, or affixing it to them. The gênerai public, for whom 
the mark is designed by the statute, never get the benefit of such a 
stamping. They do not buy by the crate. The caseis wholly différent 
from mar^g op the labels or covërs that are attached to articles sold and 
accompany them to the consumers. A mark on a crate is, therefore, 
outside of the law, both in letter and in spirit. 

Section 4901 , moreover, must be coustrued in connection with sec- 
tion 4900. The second paragraph of section 4901, which is applicable 
onlj' when the act is donc "with intent to imitate or counterfeit the 
mark or device of the patentée," does not apply to any mark or device 
of the patentée that is not itself within the protection of the law. The 
mark or device referred to and intended to be protected by the second 
paragraph of section 4901 is such a mark or device as the patentée is 
required by the former section to affix upon or to the patented article, 
and which conforms to the requirenients of that section. The words of 
section 4901 "to mark upon or affix to," etc., refer to the two alter- 
native provisions of the preeeding section, which are made obligatory 
upon the patentée. The second paragraph of section 4901 is designed 
to protect the patentée'» mark when made in acconiance with section 
4900. This is clear froni the fact that a necessary ingrédient in the 
offense is the intent "to counterfeit the patentee's mark." But what 
mark? Evidently the one required by the former section, siuce thereia 
no référence anywhere to any other. If the patentée puts on no mark 
at ail, mauitestly no penalty under the second paragraph of section 4901 
could be incurred; and a mark contrary to law, or not recognized by the 
law, isthe same as no mark. It is not the intent of the law to protect 
the patentée in disobeying the law. Much less will a strained construc- 
tion be put on a pénal statute for such a purpose. PeaÛarge v. Kirby, 
19 Fed. Rep. 5Q3. 

Upon the complaint it cannot be claimed that the wooden dishes 
patented were "of such a character" that the word "Patent" with the 
day and year of the patent "could not be afhxed thereon." On the 
contrary, the averment of the complaint that "said dishes hâve been 
uni.ormly marked by the plaintiff and his assigns as the ' Oval Wooden 
Dish'" shows conclusively that tliere was nothingin the character of the 
article to prevent affixing thereon the words "Patent," etc. The plain- 
tifï's mark or stamp upon the crate which he coraplains of the défend- 
ants for imitating, was therefore, not a mark within the protection of 
the law, but one altogether outside of the statute and not protected by 
it. The mark might be sufficient to sustain a suit for an injunction, 
but this is not such a suit. For this reason, as well as because the 
marks both of the p)laintiff and of the défendants were not made "upon 
or affixed to the patented article" within the letter or spirit of section 
4900 and section 4901, the demurrer is sustaiued. 
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United States r. Barnaby. / 

iCircuU Court, D. Montana. June 7, 1893.) 

1. AasÀXTVT wiTH Intbnï to Mcbdeb — Ijstdictmbnt. 

An indiotment for an attempt to commit murder is insufflcient wtere It merely 
charges that défendant made an assault wlth a kuife upon a person named, with 
Intent Mm to kill, wUlfully, felonlously, and of his malice aforethought, without 
disolpsing the character of tbe knife, or arerring that he struok Mm wlth it or in- 
flictedany wound having a tendency to produce death. 

8. ASSAULT— PlaOBS UHDBB EbDBKAL J0BISDIOT1ON. 

There is no punishment provided by the laws of the United States for a simple 
assBUlt by one private person upon another in places under the exclusive jurisdio- 
Oon of the government. 
8. Cbiminai, Law— Ado?tino Statb Lamits. 

Rev. St. i 5391, providinç that whét an offense not provided for by the laws of 
the United States is committed in a placé cededto the government, the same shall 
be subject to the same penalties provided for the like offense by the laws "now in 
force "of the State in wMch such place is situated, appliéd only to state statutes 
existing at the time of its passage, in 1S25. U. S. v. Paul, 6 Fet. 141, f oUowed. 
4. SAMi!-*lNPiAîis—pKiMBS ON Réservation. , 

£yen,if tbis statute could be considered as applicable to the law of Montana, it 

âdek ttât sp^ily to an offense committed by one Indian against another on the Flat- 

b.ead réservation, because Indlans living in the tribal relation are not subject, 

i;i their internai social relations, eitber'to the laws of the states or of the tTnited 

■ Btâtos. ' 

At'Làvr. Indictment of Adolph Barnaby, a Flathead Indian, for an 
assattlt with intent to murder, committed on the Flathead réservation, 
against another Indian of the same^tribe. Verdict of guilty. Heard on 
motion in arrest of judgment. Motion sustained, and prisoner dis- 
charged. 

EUbm D. Weed, U. S. Atty., and John M. McDmald, Aast U. S. 
Dist. Atty. 

Crutchër & Garland and Chas. Conradîs, for défendant. 

Knowles, District Judge. The défendant was charged in the indict- 
ment ici thîs case with an assault with the intent to commit murder. 
He was tried and by the jury found guilty of this oÉFense. Counsel for 
défendant now come into this court and move the court that the judg- 
ment heréiri be arrestedi, Among the grounds fOr this motion are that 
the indictiriént ïdlegés no offense known to the laws of the United States; 
that for the Criàie allèged in the indictment and proven at the trial there 
is no punishment provided by the United States laws. Upon an exam- 
inatioH Of the statutes of the United States, I find no such crime named 
as an ass&ult with the intent to commit murder. There is a punish- 
ment prb^ded in the 5342d section ôf Rev. St. U. S. for the crime of 
an attémfit tb commit ttiurder or manslaughter by any means not con- 
stitutirig an àssault with a dangerous weapon. I suppose the meaning 
of this la:tter clause, not Constituting an assault with a dangerous weapon, 
means nôthing.itiore thanthat the attempt to commit murder mustamount 
to something more or différent from that of an assault with a dangerous 
weapon, because such an assault is made a crime of itself. In the crime of 
an attempt to commit murder, or an assault with the intent to commit 
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murder, there is the ingrédient of malice aforethought, express or pre- 
sumed. When this ingrédient in a crime exists, althougû the assault 
may be accompanied with the use of a deadly weapon, I should think 
there would be no difïiculty in maintaining a proper charge of an at- 
tempt to commit murder. The facts stated would constitute something 
more than an assault with a deadly weapon, and not that alone. The 
indictment in this case charges that the défendant made an assault with 
a knife upon one Alexander Ashley with the intent him to kill wilJfuUy, 
feloniously, and of his malice aforethought. There is no charge that 
the défendant struck Ashley with this knife or inflicted upon him any 
wounds or battery which would hâve had the tendency to produce 
death. There are no allégations as to the character of the knife used, 
The question is then presented as to whether the indictment shows sufB- 
cient to warrant the court in saying that it appears that the crime of an 
attempt to commit murder is presented. "The word 'attempt' signifies 
both the act and the intent with which the act is done." 2 Bish. 
Crim. Proc. §§ 88, 89. In speaking of an indictment for an attempt, 
the same author says, (section 92:) "The attempt may be a crime or 
may not be, and the indictment should state such facts as will enable 
the court to see whether the particular attempt constitutes a crime or not." 
An "assault" is generally defined to be an unlawful attempt coupled 
with a présent ability to commit a violent injury upon thé person of an- 
other. When a simple assault is aUeged, a court caniiot jùdicially see 
whether or not it is of such a nature, if consummated, death would ensue. i 
From the very nature of the définition it will be seen that a court cannot 
see from such a charge that it in volves an act which would effectuate the 
purpose alleged. 1 Whart. Crim. Law, §190, says: "In indictments for 
attempts the laxity in assaults will not be maintained," That author, 
gives as a reàson for this that the term "assault" is one "which describes! 
an act easily defined, and asserts a consummated offense;" while "' at- 
tempt' is a term peculiarly indefinite." "It bas no prescribed légal 
meaning; it relates, from its nature, to an unconsummated offense." 
Again, he says, in section 192: "On the same reasoning, in an indict- 
ment for an attempt to commit a crime, it is essential to aver that the de- 
fendant did some act which , directed by a particular intent tobeaverred, 
would apparently resuit, in the ordinary and likely courseof things,in a 
particular crime^" The same rule is expressed, in effect, in section 749. 
^ seq., 2 Bish. Crim. Law. It will be seen from thèse authorities that 
there were not sufficient facts set forth in the indictment in this case to 
warrant the court in holding that the attempt to commit murder or inan- 
slaughter was charged. Generally the crime of assault with the intent to 
commit murder is defined by statute law. When so defined, if the in- 
dictment follows substantially the language of the statute in charging the 
offense, it will generally be sufficient, but when not so defined tacts 
must be alleged which will make the crime, jùdicially appear. . 

The question arises as to -whether or not the crime of an assault does not 
appear suflSciently in the indictment. It is charged that the défendant 
.made an assault upon Ashley. There is, however, no punishmentpro- 



22 , EBDEBAL EKPORTEB, Vol. 51. 

vided for a simple aesault committed in a place within the exclusiv© 
jurisdiction of the United States, except in specifiéd cases, of which the 
oné under considération is not classed. There is a punishment provided 
for an assault cotnmittqd by one bélonging to the navy, which is to be 
decreed by a court-martial; there is a punisliment provided for an assault 
committed upon a public minister; an assault upon the high seas is pun- 
ished; one committed by a person in the army, in time of war, or upon 
a sUperîor officer in the army, or upon a letter carrier, or on ofificers by 
seanian, or upon an officer authorized to exécute process, or upon a cus- 
tomhoùaé officer, wheni in the exécution of duty, is each punished by 
provisions of statute. It will be seen that the spécial instances hère 
named dû not iiiclude an assault of one person upon an another in any 
such place as an Indian réservation. It is a settled rule in fédéral 
jurisprudence that there are no common-law offenses against the United 
States, and that no punishment can be inflicted for any common-law 
offenses unless the punishment therefor is specially provided for by 
congress» It is claimed, however, that there are two statutes of the 
United States which provide for the punishment of the crime in question. 
The first of thèse is found in 23 St. at Large, p. 885, § 9, and is as 
follows: 

"That Immediately upon and after the date of the passage of this act ail In- 
dians, cominitting Hjfainsi the person or property of another Indi.in or oiher 
person unjot the {ollowi'ng crimes, nainely, miirder, nianslaughter, râpe, 
assault with int^nt to kilj.aison, burglary, and laiceny, within any Territory 
of the United istate», and either witliin or witliout an Indian réservation, 
shall be siibject tlierefor to tlie Jaws of sacli Territory relating to saiJ crimes, 
and shall be tried tl)erefiir in the same courts and in thesame manner, and 
siiail be Biibject to tlie same penaltles. as are ail otlier persons cliarged with 
the curumisslon Of said crim-s, resp.çtively; and tlie saM courls are hereby 
given jurisuiclion in ail; sucli cases. And ail such Indiuns coiuiuitting any 
of the aboyé crimes against tlie person orprtipertyof another Indian or otlier 
person wilhin tlie boimdàhéS of any siate of the United States, and within 
the liinits of any Indian re<ervation, sliall be siibject to the same laws, tried 
in the aanie courts, and In thesame manner, and siibject to the same penal- 
ties, as are .ail other peisons committini; any of the above crimes within the 
exclusive jurisdiction of Ute United jjtates." 

Montana haS censed to be a Territory, and hence the first part of the 
above section does not apply. As I hâve shown, the punishment for 
the crime ofan assault with intent to commit murder or manslaughter, 
nor thecriméof assault, except in enumerated cases, is not established 
by a United Statutes statute, ûlthough committed within a place within 
the exclusive jurisdiction of the United States. An assault with intent 
to kill is not the same offense as an assault with the intent to commit 
murder. There may not 'éMist in the former the élément of malice a;bre- 
thought; there may be an nnlawful and intentional fcilling, which does 
not ainonnt to mdrder. State v. HiU, 4 Dev. & B. 491, Hor. & T. Cas. 
199; Coin. v. Drmriy là. 19Ô." If an assault with the intent to kill was 
the same crime as an assault with the intent to commit murder, no pun- 
ishment is provided for eithet. 

The second of. the statutes beforealluded to is as follows: 
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^'If any offense be committed in any place whiéh bas been or may hereafter 
be ceded to and under thejurisdictipn of the United States, which offense is 
not prohibited, or the piinishment thereof is not specially provided for, by 
any law of the United States, sucli offense shall be liable.to and receive the 
same punishment as the laws of the state in which such place is situated, 
now in force, provide for the like offense when committed within the juris- 
diction of such state; and no subséquent repeal of any such slate law shall ef- 
fect any prosecution for such offense in any court of the United States." 
Section 5391, llev. St. U. S. 

Thi8 statute has been construed by the suprenne court in thé case of 
U. S. V. Pavl, 6 Pet. 141, and held to apply to state statutes punishing 
crimes which existed at the time of the passage of this stàtute. This 
décision has at no time been reversed or doubted by that court, and 
was a contémporaneous judicial construction of the same, and should be 
adhered trt. Considering the language of the stàtute, (and I do not seé 
how any other conclusion could be reached,) congress might be willing 
to adopt the laws of a state which existed at the time of the passage of 
a statute by it, but would hardly be willing beforehand to adopt ail the 
criminal statutes a state might in future enact. A statute to this effect 
might Ve classed as dçlegatiug législative authority, which is not proper. 
This statu të was" i)'assed în 1825. But the construction contended for, 
namely, that it applied to any laws which might exist in any state, at 
any time when a place might be ceded by it to the United States, brings 
us to no différent conclusion. In the case of U. S. v. Kagama, 118 
U. S. 375» 6 Slip. et. Rep. 1109, tbç suprême court, in speaking of 
Indian tribes, said: 

"They were and always hâve been regarded as having a semi-independent 
position when they preserved their tribal relations, not as states, not as na- 
tions, not as possessfd of tlie fuU attributes of sovereignty, but as a separate 
peoplè, wlth the power of tegulating their internai social relations, and thus 
far not brought under the laws of the Union or of the state within whose 
limits they resided." 

This view was largely supported by the cases of CheroJeee Nation v. 
Georgia, 5 Pet. 1; Worcester v. Georgîa, Q Pet. 515. Thô évidence in 
this case showed that the défendant and the witness Ashley, upoii 
whom the offense was committed, were both members of the Flathead 
tribe of Indians, under the charge of an Indian agent. It is safe, 
therefore, to assert that Montana could pass no criminal slatute affecting 
the mèûibers of this Indian tribe in their relations with each other, ànd 
that it has not done so. In the case of U. S. v. Kagama, mpra, the 
suprême court said of Indians occnpying such relations as thèse Indians: 
"They owe no allegiancé to the state, and receive from thetti no protec- 
tion." I do not say that when an Indian commits a crime against a 
white man within the stâte, and off of a réservation, he cannot be pun- 
ished by the la*s of thé state w h ère the offense was committed, but the 
state cannot regulate in any manner the social relatipns of the members 
of an organized Indian tribe among themselves. There was then no law 
of Montana touching this «rime at the time the Flathead Indian réserva- 
tion was ceded, if ever, to the United States. I hardly think that the 



2i FEDERAL HEPOETEB, vol. 51. 

agreemetit by which the United States retained jurisdiction over the 
Flathead Indian réservation can be called a ceding to the United States 
bf the Sàme. Eor thèse reasons I find that the défendant committed no 
crime for which this couït can enter a judgment punishing him. As 
the govemment of the United States has undertaken to control Indiana 
by laws, and has left them no longer to be contrplled by their tribal 
rules and régulations, it is to be regretted that an adéquate and proper 
code of laws to this end has not been enacted by congress. This at- 
tempt to adopt territorial and state |aws may be classed as indolent 
législation, not well adapted to producing order upon Indian réservations, 
or in those places under the exclusive jurisdiction of the gênerai govem- 
ment, and allowing men guilty of crimes, demauding in ail civilized 
governments punishment, as in this case, to escape their just déserts. 
The motion in arrest of judgment is sustained, and the défendant dis- 
charg^d |roD(i custody. 



tJî^^çÈa) States Electric Lig^tinq Co. v. Edison Lamp Co. 
: T' , M (Circuit Court, D. New Jersey. June 30, 1892.) 

1. ipATBIîiïS;WS. INYENTIONS— AflTIOIPATION. 

Lé^terspatent Ko. â06,9S0. issued October 21, 1884, to Edward Weston, foran Im- 

' prOV»iiië6t fia the process 6î manufacturing earbon oonductors for incandescent 

eleotric lamps, are void because of anticipation by patent No. 211,362, issued Jau- 

uary 7, 1879 to William B. Sawyer and Albon Man for the same invention; the evi- 

idenoeiofprior invention byweston beinglnsufflcientto overcomo the presump- 

., ti9natItaQ.hiQg.tp the priori patent ' 

2. Samet-^biob Public TJsz. 

, indepéndently bf the çiuestion as to priority of invention, the Weston patent is 
Invàîld iJécause of tv70 yeàrs' public use prier to his application, by Sawyer and 
Martj liii their workshop in New York ci ty. 

In Equity. Suit by the United States Electric Lighting Company 
against the Edison Lamp Company for infringement of a patent. Bill 
dismissed. 

Kerr & Gurtis and Oeo. H. Ckristie, for complainant. 

Eaton & Lewis and Frédéric H. Betts, for défendant. 

AcHEspN,, Circuit Judge. This suit is brought for the infringement 
of letters patent of the United. States No. 306,980, dated October 21, 
1884, graii.ted to Edward Weston, upon an application filed May 27, 
1881, for ^nimprovement in the process of manufacturing carbou oon- 
ductors for incandescent electric lamps. The nature of the invention is 
sufficiently indicfited by the claim, which is as follows:|: 

"The improyement in the art of making earbon condjictors for incan- 
descent lamps, which consists in flrst forming a earbon core or base, and 
tben building! Upi èàid pore with earbon obtained and depos|ted upon the same 
by and dflrîhg^ithe opération of electrically heating sald coré, while surrounded 
by or saturatM witb a carbonaceous substance, substantially as hereinbefore 
setforth.*V . 
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A number of défenses to the suit hâve been interposed; but it seems 
to me to be necessary to consider only two of them, namely — Mrst, the 
priorletters patent of the United States No. 211,262, for the saine in- 
vention, dated January 7, 1879, granted to William E. Sawyer and Albon 
Man, upon an application filed October 15, 1878; and, second, the al- 
leged public use of the invention by Sawyer & Man, and those acting 
under them, for more than two years before Weston's application for a 
patent. That the invention setforth in Weston's spécification and claim 
was fùUy disclosed by Sawyer & Man in their above-recited earlier patr 
ent is clear. It is shown, also, beyond contestation, that Sawyer & 
Man made and perfected the invention, and actually reduced it to prac- 
tical use, in the month of March, 1878. Nevertheless, theplaintiff, the 
assignée of Weston, asserts priority of invention and right for Weston : 
over Sawyer & Mann; and it appears that, in au interférence proceeding 
in the patent office between thèse inventors, the décision of the office J 
was in favor of Weston upon the question of priority. The proofs in' 
that proceeding, which were taken in the year 1882, hâve been broughti 
into this case by stipulation, and some other additional évidence upon 
that question bas been introduced, i 

Weston testifies that he commenced his experiments in treating car- 
bons by electrically heating them in a carbon liquid at Newark, N. J., 
"some little time prior to the Centennial in 1876," — he "cannot, how- 
ever, fix the précise date," — at his laboratory No, 194 Eighth avenue, I 
and continued thèse experiments there, and afterwardg, with some de- 
scribed modifications, at 228 Plane street, whither he removed "in the 
earlypart of 1877,"— "about the month of April, 1877;" tliat "soop 
after" hisremoval to Plane street, "about the month of June or July, 
1877,— it may hâve been a little later, or possibly a little earlier, but 
was not very far from the date named," — he transferred part of his ap- 
paratus, in order to bave the advantage of steam power, to the basement 
of the shop of the Weston Dynamo-Electric Machine Company at 284 
Washington street. This building had originally been a Jewish 
synagogue, and hence is designated by the witnesses as the "church." 
Mr. Weston states that, with his fàcilities in the " basement of the 
church," he there succeeded in obtaining carbons very much superior to 
anything he had before obtained. Upon that subject he says: 

"They wereextremely hard; in fact, so hard that they suggested to qay 
mind the possibility of preparing in this way black diamonds. They were 
so hard and dense thati took particular pains to show them to Mr. Edward 
E. Quimby, and I handed him a file to test them with. and be also endeavored 
to scratch the glass in one of the Windows in the rear end basement of the 
factory. Mr. Quimby was so much struck by the metallic appearance of the 
carbon, its density and hardness, that he asked me to give him some sam- 
ples, which I did at that time, namely, about the middle of the year 1877. 
From that time I saw that I had overcome ail trouble relating to the prépara- 
tion of carbons for incandescent lamps." 

Mr. Weston then describes the process which he used most, and pre- 
ferred at that time. Being asked, upon his examination in chief, to 
state generally to what extent and under what circumstancêshe used 
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tbiBsprôcessbf Iprepariiog carbfons âujljsequently to , the year 1877, he 

!'l hâve «ëedthe Ivrôçefeâl more or lesS froo» thatitime up to the présent 
tiing[/î,«i«;M!vrfiUi 18Ç?il;WbPWve''I<îi4 aiy work on incandescent electriiC 
lighting, nft^ l hi^yç-don^ a jgrçat dçal in thia direction. Af ter perf ectirig tlie 
carbon8,'ls,^ijl fd^Dd tl^ere wére numerbus conditioristobèmet Jh ord to se- 
curéa'ctfmiHérciàUySùtcesSÏHÏincandescént'è^^ andi withthis;ideain 

Vieii^, rWbrkedî'frpm tinàè tô tîiiie, as time and circumstancés would ipertnit, 
tryliig Wétété&mé the other âiffleiiltieà. Buring this time: I used almost ex- 
clusivelji^e èarbonsprei^red bi'trèailïlngajia high température in the prés- 
ence of IjydrflfeÇî^rbon gas oçoil,"; ; u , ;. 

BeiQg iisfced upon hia crosatexamînation ho w many carbons ihe treated 
aftèr he cbmïnëijced worfcm the baseraient of the church^ Mr, Weston 
answèréd:'' ■'(irii l;;.;, .■•:ii;. ■:,: i- y-,-; ,, ■ 

"Quîte ai nuùiBBfi IkeptaOiiJeobrdof (^equantity t«reàted. There veere 

[ In respottise to thé iriqu iry hoW long he Continued té'treat carbons in 
thebaséniêiit dfthe ehurchv he atatedt ,;: ^ 

"Uniil thé rémi>^àl 6t tiiy iâiboratory tô a separate bU?iding next door to 
the factory. I cannot flx the date withoùt't'eference to thé hàùks of the com- 
pâïïy, às'I'tobfc'BopainS'to retlteshmiy memory in regard tothis matter. My 
impression is, hbwevei^, that it was initheearly part of the fflUowing year." 

He addèd that he cotjd and wquld ascertain the exact daté of the re- 
nïôval of his laboratory 'froin the baseraient of the church to the building 
next door, for the cotnpahy had pr'ôvided hîm thé rboin in the building 
nextdoor, "anâ engaged 0pay the rent." Afterwards, when his ex- 
'âminatioh was resupiéd, Mr. Weston stated: 

"I cannot tix. thé précise date when 1 moyed into the laboratôry next door 
to the church, bût the flrst éhtry I can find on the books in regard to rènt 
paiid is on thé Ist'day of Ôctober, 1878." 

Edward E,Quimby, (a soliciter of patents,) after flxing his first ac- 
quaintance with Jiir. Weston as having occurred in May, I877i testifies 
■thus: , ,,,„■,. 

"Mr. Weston «^id descrj^e to me his digcovery that a depositof car bon was 
fornjed upon a carbon.pehcil, maintained in a condition of incandescence by 
thé passage of an .eléctric eu rrent; throughitwhile it was surrounded by a 
hydro-carbon atmosphère. Hé brought to my office and gave me saraplesof 
BUch deposits, which weré in sthall pàrticles, but of extraonlinary hardness. 
This coiiimunictitiôn was œadeto me by Mr. "Weston, according to the best 
ôf my recdileetion, within six months ôf the date ot my flrst acquaintance 
wSth hîm; whMô I ws«.engaged in perfecting some of his older patents by re- 
issuing them."' 

Mr. Quimby then status ^ that a day or two later he visited Mr. Wes- 
tçn's laboratpry on Washiiagtpn,street,.inthe basement o^the old church, 

vi'andwitnessed the opération of his method of obtaining such deposits;" 
and he describes the apparatus used and the opération; . Upon his cross- 

.examination, Mr. Quimby states that hei bas no memoi-anda in writing 
by which he can fix the date of this visit to Mr. Weston's laboratôry, 
but says it " was during the early part of my acquaintance with him; 
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it was within six nionths of the time, of tny first seeing him, and was 
before cold weather set in." He says: "Mr. Weston moved his labora- 
tory into the adjoining building some time alter the expérimenta to 
which I hâve referred, and after that removal my visita to his labora- 
tory \yere more fréquent than before." He states he has no recollection 
when that removal took place. Being asked if, after the removal, he 
eaw any incandescent electriclamps in opération in Mr. Weston's labora- 
tory, he answered: "I cannot say. My memory is wholly at fault in 
the matter." And being further asked when, after the expérimenta he 
testified about, he first saw any incandescent electric lamp made by or 
for Mr. Weston, havinganilluminating conductor of this treated carbon, 
Mr. Quimby answered: "It is impossible for me to say. I cannot 
recollect." 

Levi Broadbent, who was a foreman in the employ of the Weston Dy- 
namo Electric Machine Company from July, 1877, to September, 1879, 
testifies that upon one occasion, when passing through Mr. Weston's lab- 
oratory, he "saw him treating or having carbons in a globe fiUed with 
oil, and running a current of electricity through them." Thig, he says, 
occurred "between the month of July, 1877, and the Ist of January, 
1878. I can't positively fix the date; it was between thèse points of 
time." He states that Weston subsequently spoke tohira abput the 
matter, "and said that the carbon that had been in the oil, and the elec- 
tricity run through it, was very hard, and so that a file would npt touch 
it." Upon his cross-examination, Mr. Broadbent testifies thus: 

"Question. How do you know that it was previoua to .lanuary 1878? By 
whatcirciimstance do you flxon that date as being the date previou^ tu which 
you saw Mr. Weston treatingthe carbon? ânswer. I Itnow it by tlie clrcum- 
stance that Mr. Weston's new laboratory was linishèd in Decetnber, 1877 ; it 
was in tlie laboratory I saw tins. Q. Was it in the laboratory in the base- 
ment of the chureh? A. Yes, sir; we used to call it the ' ehurch;* it was a 
ohurch once. Q. And you saw Mr. Weslon treat thèse carbons in that labo- 
ratory for the lirst time, as I understand you? A. Yes, sir. Q. When did 
he move Into that laboratory? A. 1 couldn't place the date exactiy, but it 
was just after it was flnished. It was in December, 1877." 

The substance of the testimony by which it is sought to anticipate 
Sawyer & Man has been above set forth. Is the évidence, under ail the 
circumstances, sufficient to establish a completed invention by Weston 
prior to March, 1878? Leaving out of view the négative testimony of 
the defendant's witnesses, who naturally would kiiow something of Wes- 
ton's doings, the plaintiff's own évidence impresses me as singularly 
vague. Did Weston's opérations, as described by himself and his wit- 
nesses, amount to anything more than experiments? Could the inven- 
tion hère in question be derived from anything Quimby or Broadbent 
saw Weston do or learned from him, any more than it could hâve been 
deduced from the Despretz publication of 1849? Do the prpoi's con- 
vincingly show a perfected invention made by Weston in the summer of 
1877, as alleged by him? Then, again, is there any reliable testimony 
as to the ail-important matter of time? Hère the plaintift''s case rests 
altogether upon mère recollection, which isalways unreliableaa respecta 
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«làtésJ -Thé only date ôértàihly fîxed is October 1, 1878, when rent 
wâs pàid for the pi'emises àdjoinîûg the basement of the "church," so 
CaUédv But the book entry of that payment strongly suggests that the 
removal df Wéston's lâboratory from that basement to the building next 
door took place, dot in the early part of the year 1878, according to 
Wéston's "impression," but late in that year; and that conclusion would 
shake the -whole fâbric ôf the plaintiflPs case. In this connection the 
teStimony of Éroadbent, quoted above, deserves the most serîous consid- 
ération; for thiat witness seéms to testify that Wéston did not go into 
Ms lâboratory in the basement of the church until December, 1877. 

How can Wéston's assertion that from "about the middle of the year, 
1877,"' he saw that hé had "overcome ail trouble relating to the prépa- 
ration of carbons for incandescent lamps," be satisfactorily reconciled 
with bis subséquent coilduct, — his silence as to an invention thén deemed 
sb importàifit, and his supineness? His great delay in applying fora 
patent for this process is the more extraordinary whén we discover from 
the proofs that in the years 1878 and 1879 he took ôut or applied for no 
less than 10 patents for varions other inventions. Furthermore, it is a 
significant fadt that whèn Weston eventually moved, on May 27, 1881, 
his application fora patent was made in the interest of the plaintiff com- 
pàùyj (whieh had become the owner of his inventions,) after the plain- 
tiff had failéd ÎD its negotiations to purchase the Sawyer & Man patent, 
or acqiïirë a lieensè undèr the same. To overthrow the prior patent of 
Sawyer & Màn, which had issued so early as January 7, 1879, and was 
înimédîately followèd by uncommon publicity, the proof of anticipation 
by- Weston ' tehoûld bé, at least, positive, unequivocal, and convincing. 
VaMrà v; Wallwi, 117 V.. S. 689, 695, 6 Sup. Ct. Rep. 970; Clark 
Thread Çq.V' W'ùlimaniic lÂnen Co.,14.Q U. S. 481, 492, 11 Sup. Ct. 
Jlep, 846 V: Taking the proofs as a whole, they fail, to satisfy me that 
Weâton's alleged invention preceded that of Sawyer & Man. 
'But, whàtevier conclusion upon the question of priori ty may bè 
adOpted.at. àny'rate, under the proofs, the défense of two years' prior 
public use of the invention béfore thé application for the patent in suit 
tests upoû imprégnable ground. A public use does not dépend upon 
the number bf përsons to whom the use is known, and it is enough if a 
single dévidé, èmbodying the invention, is publicly used by even one 
person. Egbértv, lÂppmann, lOé U. S. 333. And a public use of the 
invention mopé than two years befère the application for a patent, al- 
though withoutthe conseût of the iriventor, invalidâtes the patent. An- 
drewst. Hovey, 123 U. S. 267, 274, 8 Sup. Ct. Rep. 101, and 124 U. 
S. 694, 8 Sùp. Ct. Rep. 676. In March, 1878, when Sawyer & Man 
made thé invention hère in contre versy, they were engaged in complet- 
ing an incandescent electric lamp of their devising, which they perfected 
to their sàtisfaetidh and patented ili June, 1878. Between March, 1 878, 
aûd May, 1879; they and their assigns made a large number of thèse 
làinps, ànd contihubusly used thereih for incandescent e.^otrio lighting, 
at their workshbp in the city of New York, carbons prepared by the 
method déscribed in and covered by their patent of January 7, 1879; and 
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during that period theythere exhibited both the actual trealment of the 
carbons by the patented method, aad the use thereof in their lamps, to 
large numbers of persons, besides the workmea in their employ. 
Clearly, thia use of the invention, asshown by the proofs, was a public 
and practical use. It is hère worthy of remark that the Scientific 
American, in its issue of March 8, 1879, published a clear description 
of the process of trealing carbons as practiced by Sawyer & Man, and 
as set out in their patent. Whatever experiments Sawyer & Man 
May have made after March, 1878, concerned their lamp, with a view 
of increasing its efficiency and commercial value, and did not relate to 
the Carbon treatment itself, which was perfected in March, 1878, and 
required no Subséquent test. Now, it may be that the Sawyer & Man 
lamp did not prove the success the inventors supposed it tobe, and that 
no perfect incandescent electric lamp was prOduced until the fall of 
1880. But still, the Sawyer & Man lamp was actually operative and 
had sonie ptactical utility. That itwas not a commercial success is not 
hère a controlling considération. The material fact is that the method 
invented and patented by Sawyer & Man for the treatment of carbons 
was put to successful practical use by them in their lamp. No dôubt 
the commercial value of the invention depended much upon the pro- 
duction of a perfect incandescent electric lamp, but, nevertheless, the 
treatment of carbons by electrically heating them while surrounded by 
or saturated with a carbôn iîquid, was a distinct invention. It was an 
indepehdent and valuable contribution to the gênerai art of electric 
lighting. This, indeed, is the position of the plaintiff company; for it 
allèges that Weston made and perfected the invention as early as the 
summer 6f 1877, before a perfectly successful incandescent electric lamp 
had beeh devised by ^ny one. 

I bave only to add that it is quite évident from the proofs that the 
issue of a patent to Weston was inadvertently made, in disregard of the 
expressed views of the examiner of interférence, and the examinera in 
chief, that Weston was precluded from the grant of à patent by reason 
of the statutory bar of two years' public use, disclose-d by the évidence 
in the interférence proceedings in the patent office. 

For the reasons above given, and without référence to other alleged 
défenses, the bill of com plaint must be dismissed. Let a decree bo 
drawn, dismissing the bill, with costs. 
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iOtrettÙ CouH of Appeala,iifiH Circuû. Mkj ?iO, lfii& 

J-Jipv,! ,-, .■■ , ,; ï, .■„, .'' m-M^'- . ■ "■ ,'' . '■"'(''■.' ' ' 

uàHiTBRAOï^PsoctntiNe Caroo— C!Hi.ftTKB Pabtt— Drotjoht. 

' A'ïbip wasctianei^'laLl^èrpocd tôoarryaéa'Tgo of lumberfr6tB BMp tsland, 

fh9<cl|(irter'paftjr,provl4iiig that "in tbe computation of days allowed for deliver- 

\ ÏÀgt\ié oarg^o «hall be ezeiuâed any tioie lost by lieason of drougbts, floocls, storms, 

■ 'or ftny'èttràordmai*^''oîâmrrenceT)éyond the coûtrol of the eharteiwrs." Held, 

•:; : i tihat the Word 'f drougMT oould oot i^ude ti drovKht preTaill^e At the time of tbe 

charter alobg the tnbutaries of the 'Fà'soagoula river, and whlch prevented tbe 

' <éKà'rtererà frôm Obtàinlug'tbe tiinbér, éspecially aà.it Was th'ecustotn of tbe port 

to prépare cargoes at Moss point, bet^ean nhioh place and Sbip,l8^an4 no drought 

. coula affeot tbé delirery : and paroi évidence was not admissible to prove that sucb 

' ia fflro'ûgbt wàs Coniteiap^téd by the fiàrtiès. 

Appeaj from the District Coui^t for the Southern Division of the South- 
eoi, District of Mississippi, ; ; 

, In;A(lmisralty, libcl by Jacob E. Sorenseri and Qtbers, ownere of the 
bi^klJrania, againsti\V. S. Keyser, for demurrage. Libel dismissed. 
8^ 4â Fed. Rep. 117. i Libelants appe^. Heard on motion by the 
«ppeàieeto be anthorized tp take testimuny tvs to the meaning of the 
wprd.'f drought" in tbe charter partyr as understood bj the parties. 
Ôverrnled. 

^^me ({; GVant, for llb^Iants. 

Ford éc Fard and /<?An C. Aven/, for répondent. , 

Before Pabdis! and McCobm;ce, Cicpuit Judges, and Locke, District 
Judge. 

Pabdee, Circuit Jùdgé. Thîs case is bèforô thi? court on an appeal 
from thé district court, southern district of Mississippi, în a suit brought 
in admiralty on a charter party contracting for the ship Urania to take 
a cargo of timber from Ship island or Pensacola, which charter party 
contains thei folîpwing clauses: 

"Th« àct ot God, restraint of princes and rulers, the queen'a enemies, flre> 
floods, drougiits, Strikçs, br any extraordmary occurreuce beyond the control 
of either party; and ail and every other dangers and accidents of the seas, 
rivers, and navigation, of what nature and kind soever, during the said voy- 
age, excepted.": "In the computation of the days allowed for delivering the 
cargo sball beexcluded any time lost by rensun of droughts, tloods, storuis,or 
any extraordinafy occurrence beyond tbe control of tbe cbarterers." 

The respondent in his answer allèges that at the time the said vessel 
reported for cargo under the terms of said charter there was an unusual 
drought, gênerai and extensive, prevailing throughout the whole section 
«f country irom which iimber is obtained for the loading of ships at 
Ship island, Moss Point, and other points in that vicinity, which 
drought continued for a long while, and prevented respondent from ob- 
taining cargo for the loading of said vessel, notwithstanding he had made 
arrangements for procuring cargo for her, and would bave procured the 
«lame in ample time to hâve loaded her within the said period of 27 
working days but for the said drought. A further examination of the 
record shows that the contention between the parties to the suit is as to 
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whetherthedrought contemplated by the charter was the drought in and 
about MosB Point and Ship islatid affecting the delivery of cargo to thé 
8hij),'ibt' was a drought whiéhprevailed' in the coùntry where timber 
^as prodftcèd ôr proedredi whiçh hindérëd' the shippers from obteîuing 
cargo todeliverto the shjp. Thé casé is ndw brought before thê. ooiirt 
on the motion of the appellee to be authorized and empowered Jo ^^^ 
fqrther proof in support of thei évidence set up in the answer berein 
filed, and espeoially to show that thè word" drought" used in the char- 
ter party 8Ued upon and filed in this case was understôod by both par- 
ties to thè'Baîd contract tonieân and comprehend droUght existing in 
r}y^rs apd streaips tribufcary !to Pascagoula riyer;; and one of the,rjeasons 
adduced for ma^pg the application is that the meaning of the word 
"drought" is^under the évidence and the décision heretofore rendered 
by this court, alùbiguous aûd technical, sb asto render a décision thereof 
tinsatisfactory aiid difEcult. 

It seems that the case of The India, |9 Fed. Rep. 76, (decidéd ^y this 
court at tl^e présent term,) is in roost respects similar tothe ipstant 
case; and in that case we held thnt where a charter party allows a cer» 
tain number of days for the delivery of cargo alohgside of a vessel, and 
excludes from computation therein air time lost by reasott 6f flood, 
drought, storm, and any extraordiiiary occurrence beyond the cbritrol 
tif the charterers, such exclusion canhot apply to time loat bythéçhàr- 
tçrer in faîKng to procure, and bave ready at the usual place of storage, 
a cargo of Jumber on account of the drought which was prevailing .be- 
fore the chartering of the ship, and which affected the rivera flowing 
through the cquntry from which the cargoes are ordinarily procured, so 
that logs were not floated down; and Judge Locke, in giving th& opin- 
ion pf the court, said: 

"It is urged in behalf of libeknts that It was well knowit that the timber 
of tbe contemplated cargoes came from the headwaters of the rivers, and that 
frequently droughts prevented getting itdown the streams to th§ milis where 
it was prepared for shipraent, and that it should be presumed that tlie charter 
party was made with that knowledge, and the drought clause should thërefore 
be heldto apply. Wedonotthinfc so. Itdoes notappearthatlibetants had, in 
the streams or rivers affected bythe drought, any timber which they were un- 
able to; gct down, but it does appear that they bad made contraets which had 
not beenffllledi and that they had never accepted, recel ved, or paid for the timber 
for this cargo, and that the delay was not in notdelivering but in notprocur- 
ing it. Such construction as is askçd by libelants would cpm,pletely revolution- 
ize the law of shippers and shîpbwners; make the shipowner resporisible for 
what wàs plaiiily the duty of the shipper; excuse the shipper of grain for the 
détention of a vessel at New Orléans on account of seasons of droiight on the 
wheat tields of the northwest, and the shipper of coal from Philadelphia for 
strikes months before in the coal. mines of Pennaylvania, of wliich the shipper 
had knowledge at the time of chartering a vessel in Liyerpool. It can not 
be assumed that tbe shipowner assumed such risks and responaibility without 
the most direct and unequivocal langUage in the charter pai'ty. In the case 
of Hudsori V. Bde, L. R. 2 Q B. 566, the shipper was excUsed only because, 
according to the custom of the port of Sulinah, the grain was stored bigher 
up tbe river aH Galatz, and on account of Ice it could not be brought down; 
but in this case the custom is sbowo to be the other way,^that cargoes are 
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to 1)6 colTécted ànd'prepared at Moss Point, fn Qrant v. Covp-rdaîe.d App. 
Cag. 470, cited by appellànts, it is said : ' There was nô contract as to the par- 
ticular place trom whiçh the cargo was to come, no cpntract as to^he par- 
ticular manner in which it was iSi be-supplied, or liow it was to be brought 
to the place ofloading, and that, thereforé, it could nôt be supposed thàt the 
parties were contracting about any sucti thing.' It cannot be denied tliat un- 
less thèse words of exception, according to their proper construction, take this 
(»se which bas happened ont of the demurrage clause, tlie mère fact of frost 
or any pther thing bavlng impeded the performance of that which the char* 
terer, and not the shipowner, was bound to perfornj, will not absplve him 
Irom the conséquences of keepingthë shiptoo long. It is true that in tliat 
case the term 'loàding' was used, but in the présent case the language of the 
section relied upon would, we conslder, as strongly confine the loss to the ex- 
clusion of those days which were lost in delivering, not in procuring. In 
that case the loading was prevented because the ice prevented bringing the 
iron tbrough the canal tq the dock, but the cause was considered too remoté 
to excuse the shipper. In this case the parties could not deliver because tbéy 
bad not procured, and the reason ,of the décision that the cause was top re> 
mote to tiave it jpresnmed that the owners had contracted àgainst such con- 
tingency holds with more force than in that. The libelants themselves show 
that the custom of the port is that cargoes are collected and prepared at Moss 
Point, between which place and Ship island no drought can aifect communi- 
cation. Can it be reasonably p^esumed that in making sach charter the own- 
ers were aware of the f^ct that the term could hâve no force unless it were 
exiended to the woods pf Lôuisiana or Mississippi, and intended tb take the 
chances of a drought there? We are clearly of the opinion that no such in- 
tention can be presumed fi-bm the language of the contract; gênerai custom 
Kod usage are directiy opposëd to such construction, and we Qnd notbingin 
local custom or usage to dëmand it. " 

This décision cannot be in any wîse taken as indicating that in the 
construction of the contract, with regard to the meaning of the words 
used therein, évidence was necessary or could be considered as to what 
was understoôd by both or either of the parties at the time of the con- 
tract as to the meaning of pla,in language used therein. Applications to 
lâke évidence on appeal aire nbt granted as a matter of course. The SaUie 
Magee, 3 WaU. 454j jî^ GVaj Jcw^^^ Wall. 342. On such. applica- 
tions the court considère as tos^hethèr the proposed évidence is admis- 
sible. The Océan Qu^en, 6 Blatchf. 24. Paroi évidence is inadmissible to 
show how ail the parties in; interest understoôd the transaction from its 
commencement to its consummation, (JBaUey v. Eailroad Co., 17 Wall. 
96,) or to incorporatea custom into an express contract in writing, the 
tèrms of which are neither technical hor ambiguous, {Partridge v, Inmr- 
ance Co., 15 Wall. 573.) Proof pf circumstances surrounding the trans- 
action is admissible to ascertain the subject-matter, but not to add to 
the contract. Bradley v. Pocket Oo., 13 Pet. 89; Maryland v. Raihoay 
Co.; 22 Wall. 105; U. S. v. Peck, 102 U. S. 64. In this présent case 
•we understand the object of taking évidence to be to bring paroi evi- 
deiice before the court as to Wrhat the parties iueant by the use of certain 
words used in the charteï' party, which words are not ambiguous, and 
hâve a well-known and understoôd meaning, and to enlarge the scope 
and constructioû of the written contract beyond the language and terms 
thereof. This, we think, woûld be clearly inadmissible, and for this 
reason the motion is denied. 
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BaBB «. PlTTSBtJBQH PlATE GlAS8 Co. tt ol. 
(CireuU Court, W. D. PennsyVvamia. May 9, 1893.) 
No. 22. 

1. COBFOBATIONg— DutECTOBB— IKDBPBNDBNT BUSIKBBS. 

Directorg, wbo are also officers, of a manulacturing corporation, if aotlng In posi- 
tive good talth to the corporation and their costockholders, are not precluded irom 
engaging in tbe building and opération oî other distinct works in tbe same gênerai 
business, (bere tbe manufacture of plate glass,) and tbey do not stand, in respect 
to said works, in any trust relation to the corporation. 
I> Bake— Equitt. 

A stockbolder in a manuf^cturing corporation witb bis own funds bought land, 
•nd began tbe érection of independent works. He was joined in the enterprise by 
s direetor of the oompany. Botb were acting in good fâlth to the corporation. A 
consolidation of the new works witb those of the corporation was effected on a 
stock basis upon tenus approved by tbe unani mous vote of a stockbolders* meeting,' 
the plaintifl uimself voting in f avor of the scheme. Two years later, dissatlsfao- 
tion being ezpressed by some stockbolders, the former owners of the new works 
oSered to rescand tbe transaction, but tbe stockbolders, by a practically unanimous 
Tote, deolined. Tbe plaintifl, by his subséquent bill, sougbt to exact terms more 
f avorftble to tbe corporation. Held, that nelther the corporation nor the piainttfl 
had any equity to support such B demand. 
Aàub. 

The directors and one other stockbolder of a manufacturing corporation, owning 
among themselves a maiority of the stock, conceived that the demande of trade re- 
quired the érection of additional works, which they deslred tbe corporation to bulld, 
but the Project was defeated by minorlty stockbolders. The projeotors then pro- 
ceeded with their own funds to build independent works. Bad faith to tbe corpo- 
ration was not imputable to any of tbem. Wben the works were nearing compl«uon 
tbe corporation bought them upon terms not unconsoionable in themselves, and 
which had been approved by a stock vote of 16,706 to 1,174 Bhares. The vendors, 
desiring to bave the question decided by the minority stockbolders, withbeld their 
own votes until a large majorlty of the other stockbolders had voted in f avor of 
tbe purchase, and then oast their votes with the majority of the minority. The 
plaintifl, a minority stockbolder, by bis bill sougbt not a rescission of tbecontract, 
but to reduce the vendors' profit. Held, that neitber he nor the corporation was 
entitled to relief. 

In Equity. Suit by Samuel P. Barr against the Pittsburgh Plate 
Glass Company and others. Bill dismissed. For former report, see 40 
Ped. Rep, 412. 

S. Schoyer, for complainant: 

D. T. Watson, for défendants. 

AcHESoN, Circuit Judge. This bill waa filed on May 8, 1889, by 
Samuel P. Barr, wbo owns 198 shares eut of a total capital of 20,000 
shares of the stock of the Pittsburgh Plate Glass Company, which Com- 
pany waa incorporated to manufacture plate glass in Allegheny county, 
Pa. , and erected its works at Creighton. It is a stockbolders' biU seek- 
ing relief, on behalf of the corporation, against J. B. Pord, Edward 
Pord, Emory L. Pord, Artemus Pitcaim, and John Pitcaim, Jr., and 
was filed by said plaintifif oh the ground that the last-named défendants, 
as directors, officers, and majority stockbolders, control the corporation, 
and prevent a suit by the corporation itself . The bill charges that thèse 
défendants — ^all of whom, except J. B. Pord, were directors of the Com- 
pany — -entered into a combination and conspiracy to erect atTarentum, in 
said county, about one half mile above the plate glass works at Creighton, 
eimilar works of gréa ter capacity, and to compel said company to pur- 
v.61f".no.2 — 3 



chase the same at such price as they should name, in order to prevent 
a dangerous aild desti'iictiye competîtiOTii,therefroûn and that according- 
]y, by their volçis, ,çonstituting a majority ,of the stock, the}-^ did force 
the Company td purchase the same at an excessive priée, nàmely, 10,000 
shares of the capital stock of the coiidpany, of the par value of $1,000,- 
000, l)yt ^or.th |n<ta!Ch,.|^<)re in the ïaàrkët. And'the bill further charges 
that thé same défendants hâve entered into a comWiiation and conspiracy 
to ereût other lîj^ié wbfks at FordÇity, in Arnistrong county, Pa., and 
to conipel the company topurchasetthe same at aùch price as they may 
see fit it to exacî;, by reason of the menace of ruinons compétition whieh- 
said woriss:,|é!tçd^tjçacted would preiferit. , Thàt they hâve proposed to 
sèll said ^vorks'fôsaild conapany for $7^0,000 of its mortgage bonds and 
$750,000 pftits capital stock; àt pair, Tsfhich stock commaùds a large pre- 
minni?' whereas the wotks, whèn coitopleted, Tvill not cost, as the plaintiff 
Ù3 informée; arid.beljevfis, moire than$l .OOOitlÔD, That said défendants 
own flfeveri tenths 6f the («pital stock df the company, and John Pitcairn, 
Edward ïordjArtemus Pifcaim, aiidEmoryL. Ford are the direçtors 
now in office, the last three named respectively filling the offices of pres- 
id^Ot,>icé pj;ë3idëht,;ànd sectét^i-y^ coftipany;;aiid that by their 

undue influence they hâve prôeured a vote authorizing the acceptance 
of their said qffer, and to thàt eiid' âteps bave been taken to procuré an 
amendment of its obarler to enablë the company to carry on business in 
othercOiJiritiésbesîdéçiAllpghéDy. Thisis the substance of the complaints 
set forth in the biil. ' ; ., ^ 

Thëp^çipfs are unusùâHy volomîri'otis.'and capnot be hère recited with 
any particularity, without exteûding this opinion to an unreasonable 
length. ' I must thën" coûtent ttiyéélr with a mère stateriient of the ïna- 
terial facts as I find them from the évidence, with the conclusions I bave 
reaehed* It appears thait the defendaût Capt. Ji B. Ford, acting for 
himself, solçly, purchased land, at Taïéntum, with; a view of erecting 
thereon plate glass works, and in 1885, after the Creighton worka \yere 
in successlul opération, comraenced clearing; the land for building. This 
wasdone by him without consultation wlthjior the knowledge of, any one 
of the other défendants. When the défendants Edward and Emory L. 
Fdrdi hia sons, learneddf their father's intention, they endeavored to 
dissuade him, mainly 'because of his advanced âge; which was them 74 
years; but he remained fixed in hispurpose. John Pitcairn also re- 
monstrated with i him agaînst his project, but in vain. €apt. Ford took 
the position that the plate glâss business waa a new and growing indus* 
try in the Bnitedî States, and that the^demand for plate glass was largely 
insexceés of thé honie supply; that Creighton could not fill its orders, 
aad the Tarentumworks would not corne into unfiriendly compétition 
with the GreigfatonJworksvifabr at ail injuî:e the Pittsburgh Plate Glass 
Company. Dndoubtedlyi theise views were hones'tly entertained byCapt. 
Ford. He was a large «tookholder in the Pittsburgb Plate Glass Com- 
pany. -'HMiitwoi sons were also stockholders thereinw It would then be 
unreasonable to suppose that he intended to injure thè company. I ara 
entirely satisfied from the évidence that in this matterheacted in good 
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faith to the company anti to his fellow shareholders. John Pitcairn 
Having failed lo turn Capt. Ford from his,purpose,with the approbation* 
of several of the principal stpckholdèrs in saidcompany, in, ôrder to pre- 
vent thé possibility of theTarentuni works falling into handsless friendly ' 
to the old Company, on October 6, 1885, entered into a written agree- 
ment with Capt. Ford to take a half interest with him in the new eriter- 
pnse. I find that in so doing Mr. Pitcairn acted in en tire good faith. 
towards his associâtes in the Pittéburgh Plate Glass Company. When 
the Tarentum works weré approaching completion, John^coti, a large 
stockholder and a director in said cdmpaiiy, who had ho other connection 
with the défendants, inaugurated a movemént for the acquisition by the 
Company of the new works, or the consolidation of the two concerns. 
As the résult of Mr. Scott's interposition, and at his instance, after nego- 
tiations betweei) him and Capt. Ford and John Pitcairn, the two latter 
submitted an offer in writing to the boardof directors of the company 
for the sale of the Tarentum works to the company. At a meeting of 
the board on July 2, 1886, on the motion of John Scott, the board rçc- 
ommended the acceptance of the offer, and called a meeting of the stpck- 
holdèrs for September 6, 1886, to consider the matter, and act therèon. 
Pursuant to proper notice, a stockholders' meeting was held on Septem- 
ber 6, 1886. During the discussion whichtook pla.ce, Capt. Ford and 
John Pitcairn were asked to state the cost of the Tarentum works, but 
this ihey publicly refused to do, upon the ground that the basis of the 
proposed consolitlation was the capacity for production of the two works. 
They, however, made a modification, favorable to the company, of their 
offer, which then was substantially this, namely: That Creighton should 
represent a cfapital stock of $800,000, subject to a mortgage of S134,000, 
and Tarentum should repreSent a capital stock of $1,000,000; that the 
capital stock of the company should be increased from $600,000, which 
it then was, to $2,000,000; that of this stock increase $200,000 should 
be distributed among the Creighton stockholders, to represent earnings 
which it was alleged had gone into that plant; that $1,000,000 of the 
stock should be issued to and accepted by Capt. Ford and John Pitcairn 
as the price for the Tarentum works completed, the remaining $200,000 
of the stock to be used to supply working capital. This proposition 
was accepted by the meeting without dissent, and the issue of the stock 
to carry out the arrangement was authorized by the unanimous vote of 
ail the stockholders présent, including Barr, the plaintiff. The stock 
vote in favor of the new issue was 5,515 shares out of a total of 5,950 
sharea outstanding. It does not appear that any holder of the 435 shares 
of stock not there represented bas ever pbjected to the action of that 
meeting. Soon after the meeting, the contract was carried into effect. 
On October 27, 1886, J. B. Ford and John Pitcairn conveyed the Ta- 
rentum Works and property to the Pittsburgh Plate Glass Company, 
which took and bas maintained possession thereof. The new stock was 
issued and disposed of as agreed upon, except that $200,000 thereof re- 
mained in the hands of the company as security for the fàithful perform- 
ance by Messrs. Ford and Pitcairn of theii: undertaking to finish the 
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Works at their own cost. Messrs. Ford and Pitcairn having asked for 
Bàîà stock at a board meeting held April 17, 1888, the board directed 
the treas^rer to deliver it. But John Scott filed a protest against this 
action, and the stock was not delivered. At a Jater board meeting on 
November 20, 1888, several stockholders joined in a communication to 
the boatd protesting against the issue of this stock to Messrs. Ford and 
Pitcairn for the expressed reason "that they, in violation of the duty 
they owèd the company and its stockholders, exacted and voted to them- 
selves, and hâve already received from the company, a price for said 
Works grossly in excess of the cost and value thereof, and hâve no claim, 
eithef in làw or conscience, to the stock how demanded by them;" and 
thèse protesting stockholders therefore insisted that the board shonld re- 
fuse t6 comply with the request of Ford and Pitcairn, "at ieast until 
after à fùll and fair investigation of thèse matters, and action thereon by 
the stockholders of the company, at a meeting, tobe held, called for that 
purpose;" and it was added that, if this request was not complied with, 
recourëe would be hadto the courts. Accprdingly a stockholders' meet- 
ing was called for and convened on Çecember 5, 1888. At that meeting, 
the protest having beenread, Mr. Pitcairn presented a written communi- 
cation signed by himself and Capt. Ford, ofiering to rescind the contract 
hetwe'en them and the Pittsburgh Plate Glass Company by which the 
company acquired the Tarentum works. The resuit of the meeting was 
the adoption of a resolution "that a committee of five be appointed to 
thoroughly investigate ail the circumstances connected with this com- 
plaint and this proposition of Mr. Pitcairn's, and also to reeommeud a 
course of action for thé rainority stockholders, and that their report be 
rhà,de at the next regular ànnual meeting of the company to be held in 
January." Thecommittee appointed under this resolution was composed 
altogether of minority stockholders, and two of them were signers of the 
prptest already referred to. The committee, after a complète investiga- 
tion, made its unanimous report to the meeting of the stockholders held 
January 22, 1889, at which 19,369 shares of stock out of a total of 
âO.OOO shares were representèd. The report concluded thus: 

"But, in Dur judgment, the acquisition of the Tarentum works lias been, 
on the whole, favorable to the gênerai interests of the company, and the trans- 
action should bot be disturbed. In regard to the proposition of J. B. Ford & 
Oompany for a reconveyance of the Tarentum works, we recommend that it 
be not entertained." 

A motion was made, seconded, and carried that the recommendations 
of the report be adopted. Perhaps a single vote was cast against the 
motion, but no more. In pursuance of the action of this meeting, the 
$200,000 of stock was issued to Messrs. Ford and Pitcairn. 

The charge made in the bill, that the défendants against whom relief is 
Bought entered into a combination and conspiracy to erect the Tarentum 
Works, and then coerce the Pittsburgh Plate Glass Company to purchase 
them, is not sustained by the prodfs. Neither Edward Ford, Emory L. 
Ford, nor Artemus Pitcairn had any îhterest whatever in Tarentum; nor 
did ahy of them prompte thàt project. On the contrary, they ail opposed 
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it. Actual fraud in this transaction is not justly imputable to any of the 
défendants. There was hère no resulting trust, for the land was bought 
and improved exclusively with the moneys of Capt. Ford and John Pit- 
cairn. Neither was there any trust ex makfido. Capt. Ford was neither 
a director nor an ofiBcer of the Company. The fact that he was a stock- 
holder did not preclude him, acting in good faith, from going into an- 
other and independent corporation or partnership organized to prosecute 
the great industry of making plate glass. He was not the agent of the 
Pittsburgh Plate Glass Company for any purpose, nor was he acting in 
any fiduciary capacity for that company. The company was not seek- 
ing to acquire, and did not need for its business, the land at Tarentuni 
whieh Ford bought. Pitcairn joined Ford in his enterprise, not in hos: 
tility to, but really to subsefve, as he believed, the interests of, the Pittsr 
burgh Plate Glass Company. I do not understand how the new works 
were a menace to Creighton, which was not able to fill its orders. The 
demand for plate glass greatly exceeded the home supply from ail quar- 
ters, and was on the increase. There was no intention on the part of 
Messrs. Ford and Pitcairn to run Tarentum as rival works, or to the détri- 
ment of the old company. The proposition that the Pittsburgh Plate 
Glass Company should acquire Tarentum did not originate with Messrs. 
Ford and Pitcairn, but with John Scott, who therein was acting in the 
interest of the company. It is not pretended that Capt. Ford or John 
Pitcairn made any false représentation as to the cost of the Tarentum 
works. The complaint is that they refused to disclose the cost. But 
this refusai, with the reason therefor, was openly declared in the stocks 
holders' meeting of September 6, 1886, and the stockholders waived such 
disclosure. It is difficult to see how the plaintiff, Barr, or any other 
stockholder who, like him, participated in the meeting of September 6, 
1886, and voted for the acquisition of Tarentum, could afterwards im- 
peach the transaction. But, if this was open to any stockholder, prompt 
action to that end was necessary. AU the stockholders, however, acqui- 
esced in the consummation of the consolidation agreed on, and reaped 
the fruits thereof in stock dividends and otherwise. Then, after the 
lapse of two years, when complaint was made byminority stockholders, 
after an investigation conducted by a committee of their own class, the 
Stockholders, in gênerai meeting assembled, upon the recommenda- 
tion of the whole committee, by a practically unanimous vote, refused 
to disturb the transaction, and declined the offer of Messrs. Ford and 
Pitcairn to rescind. The con tract, indeed, had really proved to be a 
bénéficiai one to the Pittsburgh Plate Glass Company, and rescission was 
not désirable on the part of that company. It is not even now proposed 
to bave the contract rescinded, but the proposition is that, while the 
compauy shall retain ail the benefits resulting from the transaction, 
Messrs. Ford and Pitcairn shall be deprived of a part of the considéra- 
tion they accepted for their conveyance of the Tarentum works. But 
neither the plaintifi' nor the Pittsburgh Plate Glass Company bas any 
equity to support such a demand. 
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We now'tumto thàt branch ôf.lhe casé which concerns the vyorka at 
Ford City. ' In th0 sùmmer of 1887 th3 opnditioii and prospects ot' the 
plate glass bùsinesà Wçrè such thdi î( appeàred to J. B; Ford and John 
Pitcairn expédient tfiat riew worksshduld be erected speèdily, and they 
fixeià upon a site in Aîmçtrong county, Pa., whlcfi Sèemed to them to 
bé peéuliarly wéll àdàÇtéd for that object, and they took options of pur- 
chasë froda the lanaow'niers to secure thé location. On September 8, 
1887; at a spécial ànd full meeting of the board of directors of the Pitts- 
burgh Plate Glàss éfJmpany cohvened with référence to thia project, 
on the tiioUon of Johli Scott it wàs unanimously recommended to the 
stockholders that new Works be erected, and a spécial meeting of the 
stockholdèrâ to coiisider thé matter was called by thé board for Septem- 
ber, 20, 1887. On that day the stockholders' meeting was held. The 
recotumendation ofthf board was read, and John Pitcairn advocated the 
érection dfhêw Works hy the compariy . But the minority stockholders, 
under thé léad of Mr. Barr, the plaintiff, opposed thé project. The 
plaintiff vika Very earnest in his opposition, and finally raised the objec- 
tion that the Company, under its charter, had no power tb carry on opér- 
ations in Àrmstrong county. The witnessea differ, in somë particulars, 
as to what occurred at this meeting; but according to the preponderat- 
ing weight of the évidence the question whether the company should build 
new Works at àU was submitted to vote, and was defeated by the votes of the 
minority stockholders, inclùding the négative vote of the plaintiff himself. 
The défendants refrained from voting on that occasion because, holding 
the majbrity of the stock, they did not wish to force their views upon 
the minority stockholders. Their good faith in that course of action bas 
been questioned, but I think withoùt sufBcient cause. It was openly 
stated at this meeting, and was generally understood by those présent, 
that if the company refused to build new works thèse défendants would 
do 80 at the site proposed. Accordingly they subsequently formed 
a partnership under the name of .T. B. Ford & Co., and with their 
own moneys they purchased the lands for which options had been taken, 
and proceeded to erect what are now known as the "Ford City Plate 
Glass Works." 

At the gênerai annual stockholders' meeting held on January 22, 
1889, a resolution was adopted that a committee of five stockholders 
be appointed to negotiate with J. B. Ford & Co. for a transfer of the 
Ford City works to the Pittsburgh Plate Glass Company, and report 
to a subséquent meeting. The same five minority stockholders who had 
âcted in the Tarentum matter constituted that committee. They had a 
number of conférences with J. B. Ford & Co. , at one of which the lat- 
ter confidentially communicated to them the approximate cost of the 
wbrks when completed. Eventually, J. B. Ford & Co. submitted to the 
conimittee a proposition to sell the Ford City works for the price of 
$1,500,000, to be paid $750,000 in the stock and $750,000 in the bonds 
ôf the Pittsburgh Plate Glass Company, the bonds running three, four, 
*ad five years, with interest. A spécial stockholders* meeting was called 
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for and held on April 9, 1889, to consider the committee's report. Two 
reports were submitted. AU agreed in recommending the purchase at 
the priée named ; and the majority report, signed by four of the com- 
mittee, recommended the acceptance of the offer made by J. B. Ford & 
Go. The minority report, signed by one member of the committee, rec- 
ommended that $1,000,000 of the purchase price be paid in the bonds 
of the Company, and the remaining $500,000 be paid in qasb, to be 
raised by the issue and sale of stock. After free and extended discus- 
sion, the meeting adjourned until April 16, 1889, and then reconvened. 
The plaintiff, Barr, participated in the proceedings of both thèse meet- 
ings. He advocated the payment of the purchase money in long time 
bonds, but this proposition was not received with favor. Atthe second 
or adjourned meeting he moved the adoption of the minority report, but 
this motion was lost. Finally, a vote was taken on a motion for the 
adoption of the majority report. Before the vote was taken on this mo- 
tion, J. B. Ford & Co. announced that they desired to hâve the question 
decided by the votes of the minority stockholders; and to that end they 
authorized the tellers to cast their votes — 14,362 shares — with the ma- 
jority of the minority. The minority stockholders then cast 2,344 votes 
in favor of and 1,174 votes against the motion, and thereupon, the votes 
of J. B. Ford & Co. being cast in favor of the motion, the report of 
the majority of the committee was adopted by a stock vote of 16,706, 
to 1,174. The meeting then adopted a resolution to take steps to amend 
the charter so as to authorize the company to manufacture in Armstrong 
county. On the next day — April 17, 1889 — the board of directors called 
a meeting of the stockholders for June 18, 1889, to pass upon the pro- 
posed increaseof stock and indebtedness to carry out the purchase. Such 
meeting was accordingly held, and the increase of stock and bonded in- 
debtedness was authorized by a stock vote of 17,205 shares, no share 
|Voting to the contrary. Possession of the Ford City works was delivered 
to the Pittsburgh Plate Glass Company on July 1, 1889, and subse- 
quently the contract between the company and J. B. Ford & Co. was 
carried into full exécution. 

The proofs do not sustain the averraent of the bill that the défend- 
ants hère sought to be charged entered into a combination and conspiracy 
to erect the Ford City works, and then force them upon the Pittsburgh 
Plate Glass Company; and, upon the whole évidence, bad faith is not 
attributable to any of thèse défendants. Nor do I discover any basis for 
the plaintiff's theory that, with respect to the Ford City enterprise, a trust 
relation existed between the Pittsburgh Plate Glass Company and the 
other défendants. Capt. Ford owned the one third of the Ford City 
works, and ail that has been said respecting him in connection with 
his purchase at Tarentum and the érection of those works applies 
hère. Then, as to the other défendants, so long as they âcted with 
good faith to their associâtes in the Pittsburgh Plate Glass Company, I am 
not prepared to say that the fact that they were directors and officers in 
that company debarred them from eugaging in the independent manu- 
facture of plate glass, especially in a place where that company was not 
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authorized by its charter to operate. The Pittsburgh Plate Glass Com- 
pany dîd net hâve, and could not expect to maintain, a monopoly of this 
growing industry. That the building of the Ford City works was in it- 
self a " menace " to that company is an unwarrantable assumption. More- 
over, those works were in friendly hands. It is iucredible that the de- 
■ fendants wonld hâve run them to the préjudice of a company in which 
they had interests so large. In fact, John Pitcairn's interest in the old 
company was greater than his interest in the Ford City works. I am 
ehtirely satisfied that none of thèse défendants entertained any hostile or 
improper design against the Pittsburgh Plate Glass Company. The 
proofs are quite convincing that their original purpose was to hâve the 
Company itself build the works, but this purpose was defeated in the 
naanner already stated. 

The con tract hère in question seems to bave been freely and fairly en- 
tered into. The défendants, holding the controlling interest in the stock 
ofthe company, in the first instance, permitted the minority stockhold- 
ers tb détermine by their votes whether the offer of sale should be ac- 
cepted. The bargain does not appear to be unconscionable. The Ford 
City works cost very nearly $1,200,000, and the proofs show that $300,- 
000 would not be an excessive profit for a contracter who had incurred 
the risks involved in such an undertaking. The works arô first-class, 
and probably could bave been disposed of to others upon terms as fa- 
vorable to J. B. Ford & Co. as those hère agreed on. The suggestion 
that J. B. Ford & Co. realized an undue gain by reason of the market 
tate of the stock they received does not strike me as having any spécial 
force. The new assets they brought into the concern had very great value, 
ttnd not only kept up the market value of the stock, but, without any 
doubt, contributed largely to the further advance which soon followed. 
The truth is, the acquisition of those works bas been highly ad vantageous 
to the Pittsburgh Plate Glass Company. Hence no one is now seeking to 
set aside the transaction. The relief prayed for is not rescission, but a 
réduction of the profits wbich accrued to J. B. Ford & Co. Virtually 
the court is asked to make a new contract between thèse parties. Upon 
the most patient investigation of ail the facts, I am unable to see that 
khere is hère presented a case which rightfully calls for any équitable re- 
lief. Let a decree be drawn dismissing the bill. with costs. 
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United States o. Maires. 

(DUMet Court, D. InAiàna. June 15, 1893.) 
Na 4,605. 

POBt OMIOB— NONMAILABLB MA.TTBB— IndBCBNT WrITINO. 

Rev. st. % 8893, punlshing the mailing of any " obscène, lewd, or Isselvlous book, " 
etc., applies only to matters tending to excite impure and unchaste thoughts, and 
notto langaage whicb Is merely coarse, vulgar, and indécent. 

At Law. Indictment for mailing obscène matter. The objection- 
able writing was not set out in the indictment, and the question whether 
it came within the meaning of the statute arose on an objection to ita 
introduction in évidence. The court directed a verdict of not guilty. 

SwMey N. Ohambers, for the United States. 

Herod & Herod, for défendant. 

Baker, District Judge. This is a prosecution for sending obscène 
matter tbrough the mail. The défendant wrote on the margin of a val- 
entine the following: 

"Ton can keep this to wipe your dirty a — on, and spend your money to 
pay your debts, or bave your picture taken again in men's clotbing. We can 
prove you sent tbem for slander. " 

The valentine with this writing on it was inclosed in a sealed en- 
velope addressed to one Oora Anderson, and was sent to her tbrough the 
mail. The counsel for the défendant contend that the writing does not con- 
stitute a public offense. They insist that the use of merely coarse, vulgar, 
or insulting language, mailed in a sealed envelope, is not made criminal by 
the statute; and that to make the writing criminal it must bave a tend- 
ency to corrupt the morals, or to excite unchaste desires and impure 
thoughts. On the other hand, the counsel for the government main- 
tains that any writing which is vulgar or indécent, regardless of its tend- 
ency to corrupt the morals, or to excite impure desires, falls within the 
condemnation of the statute. The statute under which the indictment 
is drawn is as folio ws: 

"Sec. 3893. Every obscène, lewd, or lascivious book, pamphlet, picture, 
paper, letter, writing, print, or other publication of an indécent character, 
and every article or thing designed or intended for the prévention of concept 
tien or procuring of abortion, and every article or thing intended or adopted 
for any indécent or immoral use, and every written or printed card, letter, 
circular, book, pamphlet, advertisement, or notice of any kind giving in- 
formation, directly or indirectly, Where or how, or of whom, or by what 
means, any of the hereinbefore mentioned matters, articles, ur things may be 
obtained or made, wliether sealed as ârst-class matter or nui, are hereby de- 
clared to be nonniailable matter, and shall not be conveyed in the mails, nor 
delivered from any post oflSce nor by any letter carrier ; and any person who 
shall knowingly deposit, or cause to be deposited, for mailing or delivery, 
anything declared by this section to be nonmailable matter, and any person 
who shall knowingly take the same, or cause the same to be taken, from the 
mails for the purpose of circulating or disposing of, or of alding in the circu- 
lation or disposition of, the same, shall for each and every oâense be fined, 
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upon conviction tliereof, not more tlian flve thousand dollars, or imprisoned 
at hard labor not more thatt fl^è'years, or both.at the' discrétion of tlie court." 
1 Supp. Eev. St. p. 621. 

Obscenity committed in certain ways was an offense indictable at 
common law, and the statutes enacted upon the subject only operate as 
an.enlargemei3»t,of the scope of the terra, and define it more specifically. 
They create ne» new ofiFense; Com> v. Sharplm, 2 Serg. & R. 101 ; Coin. 
V. Holmes, 17 Masâ. 336; Reg.v. Bmdhugh, 2 Q. B. Div. 569, 3 Q. B. 
Div. 607; 1 Bish. Çrim. Ijaw, § 600. Statutes against obscenity should 
receive a reasonable construction, having regard to the manifest object 
had in yiew in their enactment. The obvious purpose of their enact- 
meut is to guard and prptect the public morals, by erecting barriers 
which the evil-minded and lascivious may not overnaasi with impunity. 
As the statute ia highly pénal, it ought not to be held to ëmbrace lan- 
guage unless it is fairly withiu its letter and spirit. U. S. v. Gaylord, 
17 Fed. Rep. 438; Thomas v. State, 103 Ind. 419, 2 N. E. Rep. 808; 
DiUardv. State, 41 Ga. 278; ^e^v. State, 1 Swan, 42; Henderson v. State, 
63 Ala. 193; State v.Toole, 106 N. C. 736, 11 S. E, Rep. 168. Ob- 
scenity is such indecency as is calculated to promote the violation of 
the law and the gênerai corruption of morals. 2 Whart. Crira. Law, 
§1431. It is applied to knguage spoken, writteh, or printed, or to 
pictorial productions, and includes what is immodest and indécent, and 
is calculated to excite impure desires, or to corrupt the mind. U. S. v. 
Loftis, 12 Fed. Rep. 671. The test is whether the tendency of the 
matter is to déprave and corrupt the morals of those whose minds are 
open to such influences, and into whose hands such matter may fall. 
The writing need not use words which are in themselves obscène, in 
order to be obscène. Courts hâve regard to the idea conveyed by the 
words used in the writingy and not simply to the words themselves. 
Obscenity is that form of indecency which is calculated to promote the 
gênerai corruption of morals. " Lewdness " and " lasciviousness "are that 
form of immorality which bas relation to sexual impurity. U. S, v. 
Bennett, 16 Blàtehf. 362. The words " obscène," " lewd," and " lascivi- 
ous," as used in the statute, hâve the same meaning as is given them at 
common law lin. prosecutions for obscène libel. In excluding varions 
articles from the mail the cibject of the congress bas not been to interfère 
with the rightsj of the pco^e, but to refuse facilities for the distribution 
of matter deemèd injurious to the public morals. AU that congress 
ixieant by, this àct was that the mail should not be used to transport cor- 
rupting publicatigns or writings, and that any one who attempted to use 
it ibr that purpose should bepunished. Ex parte Jackson, 96 U. S. 
727; In Ex parte Doran, 82 Féà. 'Rep. 76, it is hèld that thé purpose of 
the statute was to preveht the m^ils from being used to circulate matter 
to corrupt the morals of the people. It is said that the history of the 
législation clearly shows that the congress determined to exclude from 
the mails wrltingè of an impur© and immoral charàcter, aiid not such as 
were raerely Coarse, Irough, or vulgar. In U. S. v. Wightman, 29 Fed. 
Ren. 636. il is held that a lettèr, although exceédingly coarse and vul- 
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gar, and grossly libelous, but which bas no tendency to excite libid- 
inous tboughts or impure desires, or to déprave and corrupt the morals 
of those whose minds are open to such influences, is not obscène, lewd, 
or lascivious within the meaning of the statute. It is beld, and I think 
correctly, tbat the test of obscenity is whether the tendency of the 
matter is to déprave and corrupt the morals of those into whose hands 
it may fall. Like the words "lewd" and "lascivious," with which it is 
associated, it implies something tending to suggest libidinous tboughts, 
or excite impure desires. In U. S. v. Clark, 43 Fed. Rep. 574, it waa 
held tbat a letter containing indécent epithets, and matter of a highly 
reprehensible cbaracter, — that is, a letter of indécent character, — was 
not within the purview of the statute. It was held not to be within the 
statute because there was nothing of lewd or lascivious tendency in the 
letter. U. S. v, Harmon, 45 Fed. Rep. 414, ia to the same etfect. It 
seems to me that the statute under considération was intended to pro- 
hibit the dissémination by the mails of printed or written matter or 
pictorial productions calculated to excite the animal passions, and to 
corrupt and debauch the mind, and not such as are merely coarse, vul- 
gar, or indécent in the popular sensé of those terms. U. S. v. Durant, 
46 Fed. Rep. 753; U. S. v. Cheman, 19 Fed. Rep. 497; Corn. v. Landis, 
8 Phila. 453; U. S. v. Dam, 38 Fed. Rep. 326; Bâtes v. U.S., Il Biss. 
70. 10 Fed. Rep. 92; U. S. v. Bott, 11 Bîatchf. 346; U. S. v. One Case 
of Stereoscopic Slides, 1 Sprague, 467; State v. Brown, 27 Vt. 619; People 
V. HaUenbeck, 52 How. Pr. 502; McNair v. People, 89 111. 441; PuUer v. 
People, 92 lU. 183; Corn. v. Wright, 139 Mass. 382, 1 N. E. Rep. 411. 
The languagé used on the valentine is coarse, vulgar, and indécent. Its 
teniiency is to excite feelings of anger and contempt for its author. It 
would repel, rather than excite, leelings of an impure, licentious, or 
unchaste character. In my judgment, the words in question are not 
"obscène," "lewd," or "lascivious," within the true construction of the 
statute. The iurv will therefore return a verdict of not guilty. 
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The Ltjd Keefeb, 

Wbbling et aZ. t?. Thb Lud Keepeb. 

£[eefeb et al. v. Webling et aU 

(Cfreutt Court of AppecUs, Third Circuit. June 3, 1899.) 

SsAinnr^s 'WxoBS— Shippins Artiolbs— Pilot— Pleadin». 

If it Is to be assumed that a pilot of a steam vessel, who la a llcensed and awora 
ofBc«i', isà''seaman, " withln the meanlng of sections 4530, 4321, Rev. St., and that hi« 
hlrittg in oonsequeDoe must be by shipplng articles, yet he oannot, under thèse stat- 
ntes, recover the highest rate of wages çald to any seaman for a similar voyaga 
âùriBj; the three months preceding his hirlng, unless his libel avers or hls proofa 
show that the vessel on whlch he was einployed was of the burden of 50 tons or 
upwarâfi 49 Fed. Rep. 650, modified. 

]j^ Aàrpiralty. Appeal from the District Court of the United Statea 
for the, tïTestem District of Pennsylvania. Decree modified. 

Ge^geQ, WHmi, (,DamdS. McCann, on the brief,) for appellants. 

M. A' Woodwardf for appellees. 

Ëefprç AcHESON and Dallas, Circuit Judges, and BtJTLEB, District 
Judge. 

AoHBçoN, Circuit Judge. This was a suit în admîralty, brought by 
John I^. Werling and William S. Eeno, pilots, against the steam tow- 
boat Lia<î Keefer, for the recovery of wages due them, respectively, for 
services as pilots on said vessel on a trip from Pittsburgh to Louisville 
and back, made in the month of June, 1891. The libel avers that the 
libelants were hired by the master, who was also a part owner of the 
boat^i as pilots for a voyage on her from Pittsburgh, Pa., to Louisville, 
Ky., and ba<3k to Pittsburgh, and that they performed their duties in that 
capacity où thé boat on said voyage "without agreement as to wages and 
payment of services, but upon the implied understanding that they 
(thèse libelants) would ask, charge, be paid, and receive the rate of wa- 
ges and compensation of the most expert and capable, as they were, of 
steamboat pilots " upon the rivers Monongahela and Ohio, for such trip, 
and that, having performed the trip, they " were entitled to, and hâve 
claimed and demanded, wages and compensation for said services of two 
hundred and fifty dollars each." The libel, it is to be noted, does not 
at ail suggest that there was any express understanding with respect to 
the rate of compensation to be paid to the libelants, or either of them, 
but the contrary is distinctly averred. The libel is really framed as upon 
a quardum meruU. That there was no spécifie stipulation as to the rate of 
wages to be paid to either of the libelants is plain upon the proofs. Now, 
the évidence establishes that the sum of $150 was the highest ordinsry 
rate of wages paid compétent and skillful pilots on such a boat as the 
Lud Keefer for such a trip as the libelants made on her, and that at the 
time the voyage hère in question was made it was the usual rate of wa- 



THE LCD KEEFffiB. 45 

ges paîd to such pilots as the libelants for such a trip; and we are en- 
tirely satisfied from the évidence that that sum was a fair rate of com- 
pensation to the libelants, respectively, for the services so rendered by 
them. But it appears from the proofs that in a single instance, and 
under peculiar circumstances, the sum of $250 was paid to a pilot for 
services on another steam towboat on a voyage from Pittsburgh to Louis- 
ville and back, during the rise in the rivers in the month of .Tune, 1891 ; 
and the court below held that by virtue of the provisions of sections 
4520, 4521, Rev. St. U. S., this exceptional payment fixed the 
standard of compensation for each of the libelants; and, accordingly, 
the court decreed that they each recover the sum of $250. The fourth 
assignment of error is to the effect that the court erred in holding that 
said sections were applicable to and controlled this case; and, in the view 
we take of the case, this is the only assignment we need consider. Sec- 
tion 4520 enacts: i 
"Every master of any vessel of the burden of fifty tons or upwards, boundi 
from a port in one state to a port in any other than an adjoining state, * * * 
shall, before he proceeds on such voyage, make an agreement in writing or in 
print with every seaman on board such vessel, except such as shall be ap- 
prentice or servant to himself or owners, deularing the voyage or term of time 
for whioh such seamen shall be shipped." 

And section 4521 provides: 

"If any master of such vessel of the burden of fifty tons or upward shall 
carry out any seaman or mariner, except apprentices or servants, without such 
contract or agreement being flrst made and signed by the seaman, such mas- 
ter shall payto every such seaman the highest priceor wages which shall hâve 
been given at the port or place where such seaman was shipped, for a similar 
voyage, within three months next before the time of such shipping." 

— And also shall be liable to a prescribed penalty. New, if it be assumed 
that a pilot of a steam vessel, who is a licensed and sworn officer, is a 
"seaman," within the meaning of sections 4520, 4521, Rev. St., whose 
hiring must be by shipping articles, still, the fourth assignment of error 
must be sustained, for clearly, upon the case presented by this record, 
those sections had no application to the steamboat Lud Keefer. The 
libel hère did not allège, nor was any proof adduced tending to show, 
that the Lud Keefer was a " vessel of the burden of fifty tons or upwards." 
The libelants, therefore, were in no position to claim the benefît of the 
provisions of the statute relied on. Neither their allégations nor their 
proofs brought them within the terms of sections 4520, 4521. We then 
modify the decree of the court below by reducing it in the ca.=ie of each 
libelant to the sum of $150; and it is ordered that the costs of the ap-' 
peal be paid by the libelants, (the appellees.) 
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. .|1 The John/H/Cannon. 
HuNTiNQi^ td, V. The John H. Cannon. 

IDUtrtCt Court, D. MaryUmd. June 18, 1891; 

ShiTOiso— Q-EWBRAL ATEKAéE— TJbaôh op Port. 

< Sel<i, ibat there is q(>lfic^ usage in tbie port of Baltimore by wHch, în case of 
jettison of lamber Cargo lawfally carried on deck, the vessel and freight are ez- 
ièihjJtéafrom ccntribiitingii gênerai average, 

(S^llùbxa hythe Court.) * 

in Aânliralty. Libel ibr contribution in gênerai average of jettison 
of deck Jbad of'lumber; Decree for contribution. 
Broivn <& Brune, for libelants. 
Bobert H. Smith, for claimants. 

. '■'! ■■ '■ ■^. ■ . .. .,■■■>. '■■' 

MoBRiB, District Judge. This suit îs brought by the owner of a deçb 
load ofinmber shippedion the scbooner John H. Cannon, 200 tons, to 
recover from the vessel a contribution in gênerai average on account of 
the jettison of part of the deck load for the benefit of the vessel and the 
restof the cargo. Thplibelant chartered the scbooner to carry a cargo 
of lumber from SouthCarolina to Baltimore, and she received on board 
froni hira 574,050 shingles, and 35,147 feetof lumber, ofwhich, as stated 
in the Mil pfladingyabout 179,950 of the shingles wereto be carried on 
dec^: It ià admitted th'at there ia a général usage of the lumber shipping 
trade between Baltimore and southern ports to carry part of the cargo on 
deck, and thàt in this casé the deck cargo was lawfully carried there, both 
by the général usage and by the express âgreement of the parties contained 
in the bill of lading and the charter party. By stress of weather the 
scbooner Was driven into Hatteras inlet, where she grounded, and it be- 
came neceêsary to jettisoh the deek cargo, in order to lighten the ship, 
and save hér and the rest of the cargo. 

It is coriceded thatit is ttie gênerai and uniform usage of ail vesselsin 
the lumber trade between Baltimore and southern ports to carry a portion 
of théir lumber cargo on deck, and that this scbooner was built with a 
view to thàt usage, and could not be profitably employed in that trade 
Unless she carried a considérable deck load. On behalfofthe schooner 
it is npt dènied that brdinjànly, wheiieyer there is an established usage 
în ariy ti*àdé or oh any class of vessels to carry cargo on deck, the vessel 
and freight are liable to cohtribute in gênerai average if such deck cargo 
isjettisoned; but the défense to this libel isputsolely upon the contention 
stated in the answer, that "itisawell-established,uniiorm, gênerai, and 
notorious custora in the lumber trade in the port of Baltimore that in 
no case does the vessel or freight contrihute in gênerai average where the 
deck load is jettisoned; and that the libelaut, being largely engaged in 
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the business in tTleport of Baltimore, was familiar with the usage, and 
contrâdted with ;the schoOnër with knowlédge of tBe custom." 

If there be such a local usage in the port of Baltimore, it is contrary 
to the gênerai Commercial law as admihWtered in many, and I thiuk 
most, other ports. In Lowndes on General Average, (page 62,) it ia 
said: 

"T|>e law of deck-load jettison may be summed up as follows: A jettisou 
of gooilà carried on deck is not made good by contribution, except where thefe 
is a général custora bf the trade in a particulur voyage to carry suoh loads. 
Such a custoni there is with regard to the lumber trade frotu the Baltic and 
Britiab North America. " 

See, àlSo, Gould v. Oliver, 4 Bing. N. C. IM;' Johnson v. Chapman, 
115 B. C. L. 582; Milward v. Hibbert, 3 Q. B. 120; Burton v. Englùh, 
12 Q, B. Div. 218; The Wmiam GiUum, 2 Low. 154; The Watchftd, 1 
Brown, Adm. 469; Woodv. Insurance Co., 8 Fed. Rep. 27; Haadton v. 
Insurance Co., 12 Fed. Rep. 159, 

The sole questiori is whether there has beeh proved such an exception 
to the gênerai rule by a local custoni of the port of Baltimore as exempta 
the schboner in the présent case. The testimony adduced is nieager and 
not satisfactory. It appears that there bas bèen withiri the eXperienèe of 
those familiar with the lumber trade in the port of Baltimore very few 
instances where the deck load has been jettisoned. In most instances, 
where the déck load bas been lost, it bas been reported as washed over- 
board by the sea, and very seldom as jettisoned. There is no witness 
called who can remember an instance in which the question has beeh 
mooted, ànd the alleged usage applied to décide it. Mr. Cunninghani, 
an experienced average adjuster, member of a long-established firm in 
that business, is the principal witness, and he states that hè thinks it is 
the usage, because he bas no recollection of ever having made such an 
aUowance in adjusting such a loss, and does not l'emember of bver hear- 
ing of such an allowance in the port of Baltimore. The other witnesses 
bave no knowledge of any instance in which a loss of this class has been 
the subject of adjustment, and speak of the usage very much from what 
they bave heard from Mr. Cunningham. The burden of proving the 
usage rests upon the respondents, and the testimony falls short of the 
proof required to establish a local usage which is contrary to the gênerai 
principles of commercial law. The right to contribution in gênerai 
average is a broad principle of equity, firmly fixed in the law merchant, 
and as far as possible its application should be governed by principle, and 
not dépend on local usages. As to the usages of averageadjusters, which do 
not contravene any gênerai principles of law, but merely regulate the dé- 
tails of their application, — as, for instance, what particular expenditures 
are to be allowed, what commissions for cbllecting, how much for différ- 
ence in value between new and old materials, how values are to be ar- 
rived at, what discounts are allowed, and usages as to similar matters 
which are constantly passed upon in stating an average adjustment, 
— it requires much less évidence to support a usage than to prove 
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a local usage opposed to the principles of the gênerai law. In the prés- 
ent case it would seem that what is spoten of as a usage was, in fact, 
rather.the prevailing belief among underwriters and adjusters in Balti- 
more that the gênerai law did not recognize the right to contribution for 
jettisonof a deck cargo of lumber. It was rather a local understanding 
of the gênerai law than a local usage of trade, the cases being so few and 
infrequent that no usage could be said to be established by them. In 
Stmavtv. Steamship Go,, L. R. 8 Q. B. 88, 362, by the bill of lading it 
wag stipulated that "average, if any, should be adjusted according to 
British custom." By "British custom," as it had long existed, and was 
to be found stated in many published text-books oh gênerai average, 
damageto goods by waterjthrown to extinguish fire in an adjoining hold 
or cpmpartment of the ship was not allô wed for in gênerai average. This 
iong^established British^ cnsixim having, by express stipulation of the 
parties,; been made part of the contract of affreightment, the court was 
obliged to apply it, although contrary to the principles of equity govern- 
ingi gênerai average contribution. The court, however, intimated that 
the practice was vicious and unreasonable, and said: 

"li ifl. to be hoped in the future that there will be no différence between law 
and çustora on thia point, an(^ that average adjusters will àct on the law as 
now deolared, and that bills of lading WiU alsb be framed in accordance with 
it.*' . 

Thèse remarks indicate with what strictness courts should scrutinize 
the proof by which it is endeavored, as by the ship owners in this case, 
to fastçn an exception upon the gênerai Jaw by setting up a local usage. In 
my judgment, the proof in the présent case is insufficient. The under- 
deck cargo in the présent, case belonged to the libelant as well as the deck 
cargo, so there can be no question but that it must also contribute; and 
my ruling is that the ship,the freight, and underdeck cargo must ail con- 
tribute iu général average for the jettison of the deck load. 
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Inteestate Tel. Co. v. BALTmoKE & 0. Tel. Co. of Baltimore 

COUNTY et ùl. 
(Circuit Court, D. Marylcmd^ June 8, 1892.) 

Iksolvenct op Agent— Liabilitt op Principal to Third Parties. 

The B. & O. R. R. Co., having power to transact a gênerai telegraph business, and 
being tho owner of au extensive telegraph System, caused the Telegraph Company 
of Baltimore County to be incorporated with a small capital, and in its name made 
a contract with the complalnaiit. For breaoh of that contraot the complainant 
recovered judgment against the Telegraph Company of Baltimore County. The B. 
& O. R. B. Co. sold out its whole telegraph system to the Western Union Telegraph 
Company, and the Telegraph Company of Baltimore County was left without 
assets of any kind, and beoame insolvent. 3eld, that as the railroad company was 
the sole stockholder of the Telegraph Company of Baltimore County, and appointed 
Its offlce'ré, and held it out as having anthority to contraot with regard to the whole 
System' owned by the railroad company, the Telegraph Company of Baltimore 
County was a mère agent of the railroad company, a mère name, in f act, under 
which the railroad company conduoted its telegraph business, and that, under the 
circumstances of this case, a court of equity had jurisdiotion to decree that the 
railroad company, as principal, should pay complainant's judgment against its 
agent, from which it had takeu ail the property which it had represented that its 
agent controUed. 

(Syllabus by the Court.) 

In Equity. Creditors' bill, Decrée for complainant. 

Morrison, Munnikhuysen & Bond, for plaintiff. 

J. K. Gowen and Charles J. Mj Gwinn, for défendants. 

MoKRis, District Judge. This is a creditors' bill filed by the Inter- 
state Telegraph Company seeking, in equity, to obtain payment of a 
judgment against the Baltimore & Ohio Telegraph Company of Balti- 
more County for $25,133.75, which it recovered on the law side of this 
court, April 19, 1890, and exécution upon which has been returned 
nulla bona. 

The judgment was recovered for damages sustained by the complain- 
ant company for the breach of a contract which it had made with the Bal- 
timore & Ohio Telegraph Company of Baltimore County, dated Decem- 
ber 15, 1885, and a supplemental agreement, dated November 30, 1886, 
by which contracts the Interstate Telegraph Company agreed to build, 
equip, operate, and maintain certain Unes of telegraph in Michigan and 
Ohio, in considération of an agreement for an exclusive interchange of 
telegraph business with the gênerai telegraph system Connecting the va- 
rions leading cities of the United States, which the Baltimore & Ohio 
Telegraph Company of Baltimore County was at the dates of said agree- 
ments stated therein to be engaged in operating and extending. It 
appears from the testiraony and from the admissions of the pleadings 
that about 1877 the Baltimore & Ohio Railroad Company, having a 
System of telegraph pôles and wires loeated along its railroads and 
maintained for use in its railroad business, began extending its tele- 
graph System for gênerai commercial telegraphing, and that in 1882, by 
act of the Maryland législature, (^Act 1882, c. 231,) it obtained au- 
v.5lF.no.3 — 4 
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thority to.dOj a gênerai telegraph business; that tl^e railroad company, 
on Septembèr 30, 1884, owned 6,886 miles ôf pbïeê,' and 47,417 miles 
of wire; that the Baltimore & Oh'iô Telegraph Company of Baltimore 
County was incorporated with a capital of $100,000, November 2, 1885, 
by seven corporators, but that ail' the capital stock was subscribed by the 
Baltimore & Ohio Railroad Company, and always belonged exclusively 
to it until NoVember.?, 1887, and the corporators, and bfficera of said 
telegraph company were employés of the railroad company, and ap- 
pointed by it. It appears, in fact, that the sa.id telegraph company 
was but a department or bureau of the Baltimore & Ohio Railroad Com- 
pany, and an agent in thé name of which it made the contracta for ex- 
tending its System and operating its telegraph lines. It appeara that there 
was an expectation that the Baltimore & Ohio Telegraph Company of 
Baltimore County would acquire defined rights of property in the System 
•thua built Up by the Baltimore & Ohio Railroad Company, and wpuld 
pay for it by the delivery to the railroad company of bonds to the 
ampunt of $6,000,000, secured by mortgage of the property to be 
acquired by the telegraph company, but this expectation was never 
carried into eff'ect. 

It appears that in October, 1887, the telegraph System thus owned 
and controUed was of the value ôf $8,000,000, as sta'ted in the answer 
of the Baltimore & Ohio RaUroad Company; that on October 15, 1887, 
the Baltimore & Ohio Railroad Company entered into an agreement 
with the Western Union Telegraph Company to transfer to it ail said 
telegraph property, rights, and franchises for $$,000,00,0 of the stock of 
the Western Union Telegraph Company, and the payçaent by it to the 
Baltimore &,piiio Railroad Company of the sum of $60,000 a year for 
50 years;tl)é Western Union Telegraph Company also agreeing to in- 
dçmnify and save the railroad company from ail liabilities, obligations, 
loss, or damage, on account of any act, default, or omission of the West- 
ern Union, Telegraph Company or the Baltimore & Ohio Telegraph 
Company of Baltimore County, or any state or subtelegraph company 
tberetofore owned by, it or by the railroad company, or controUed bj' 
pwnership of stock, lea^p, or otherwise. It appeara that thua acquir- 
ijijg.the whole Baltimore, iîii Ohio telegraph systepa from the railroad 
Company, jthe Western Uniojï Telegraph Company was put into posses- 
sion of it, and thereupqn Consolidated and combi,n?d.it with its own 
System, and the Baltimore & Ohio Telegraph Çpnipany of Baltimore 
Çpunty was Içft without any property or assets of any jfalue, and became 
a;t once insolvent and unable to perform its contracta or pay its debts. 
.Thé complainant, praya that, the Baltimore & Ohio Railroad Company 
may be decreed to be made liable for the, debts and contracta of the Eal- 
tipaore & OhioTelegraph pompany of Baltimore Cojinty, entered into by 
it as the agent qf the railroad company betweep |^ovember 2, 188^, and 
October 15, 188t, or that the aaid railroad company be decreed to hold 
the funds arising from the sale by it of property of the Baltimore & 
Ohio Telegraph Company of Baltimore County in trust for ail the cred- 
itors of said telegraph company who became sUch hj yirtue of contracta 
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made pri^r .to said sale, and that a receiver of said telegraph Company 
be appointed. 

The two grounds of défense most strongly urged on behalf of the Bal- 
timore & Ohio Railroad ^Company are (1) that the chatte! property 
sold and transferred to the Western Union Telegraph Company was ita 
own property, and never was the property of the Baltimore & Ohio Tel- 
egraph Company of Baltimore County; (2) that, if it be conceded that 
the Baltimore & Ohio Telegraph Company of Baltimore County was its 
agent in making the contract upon which the complainant recovered its 
judgment, the complainant, having elected to sue, and having obtaiued 
judginent at law against the agent, cannot now in this suit sue the 
principal. In answer to the first défense, it is quite évident from the 
contract of December 15, 1885, which was the cause of action upon 
which the judgment was recovered, that the Baltimore & Ohio Tele- 
graph Company of Baltimore County was held out as having the fullest 
control and power to contract with regard to ail the telegraph Unes of 
the Baltimore & Ohio telegraph system. By the contract itself, it was 
expressly stipulated that thèse Unes should be considered to include 
ail the torritory of the United States (except that portion to be covered by 
the lines agreed to be built by the Interstate Telegraph Cotni)any itself) 
during the five years for which the business connection was to continue; 
and it was expressly agreed that, if during that tinie the ownership or 
control oi the lines of the Baltimore & Ohio System should be transferred 
to any other company, provision for the protection of the interests of 
the Interstate Company should be maiJe. 

The contract was sigued by D. H. Bâtes, as président and gênerai 
manager of the Baltimore & Ohio Telegraph Company of Baltimore 
County, but Mr. Bâtes states that he was employed and paid by the 
Baltimore & Ohio Railroad Company to manage its gênerai telegraph 
business, and that, although notuinally its pre.sident, he has no knowl- 
edge of there ever having been any meeting of any persous claiming to 
be directors or officers of the Baltimore & Ohio Telegraph Company of 
Baltimore County. Upon this state of facts it is évident that, the Balti- 
more & Ohio Railroad Company having, in the name of its agent, made 
the contract in December, 1885, to continue for five years, it did, in 
October, 1887, put it out of its own power, and out of the power of its 
agent, to perfonn the contract by selling out the whole telegraph System 
controlled by it to another corporation, which absorbed it; no provision 
having been made for the protection of complainant's interests, as had 
been stipulated for. The agent was thus stripped of ail the telegraph 
property and rights constituting, as was stated in the contract, "a gên- 
erai telegraph system Connecting the varions leading cities of the United 
States," arid which the answer of the railroad company avers was ol' the 
value of 88,000,000, and as to which the contract assunied that the 
agent had the right to make a contract which established a connection 
to contin.vie for five years. The railroad received the price of the prop- 
erty, and leil those who had contrauted with its agent to seek such, rem- 
edy as they could discover. 
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It is cleàr that it was for the benefit of the railroad company, whîch waa 
the, actual owner of the whole telegraph System, that the coiïtract with the 
cçjmplàinànt was made, and that the railroad company was liâble on the 
oètitract as principal, and it does hot appear that the facts présent a case 
ty.^îiîch, in a creditors' suit in equity, the gênerai common-law rule is 
applicable, by whioh a creditor who has sued and obtainéd judgment 
against an agent is held to be deprived of the right to proceed against the 
principal. Even at law, it may be doubted whether the rule is as firmly 
settled as it is sometimes stated. In Maple v. Railroad Co.,4() Ohio St. 
313, the court said: 

"Beamw^ll, in his décision in Priestly v. Fernie, 3 Harl. & 0. 977, places 
liis décision upon tlie additional considération tliat tiie judgment against the 
agent altéred tlie situation of the principal. We are also cited to Whart. 
Ag. § 473. Theautlior cites Priestly v. Fernie, but adds: «Tliere is much 
reason for the position that the mère taking of judgment against the agent, 
under sueh oircumstances, should not, when the judgment is unsatisfled, ex- 
tinguisli tbedebt.' " 

It would certainly seem that in equity, to be binding, such an élec- 
tion should be made with fuU knowledge of the relationship between 
the parties. In this case the relationship between the railroad com- 
pany and the Baltimore & Ohio Telegraph Company of Baltimore 
County was so obscured- by plans and expectations whieh were never 
carried out, by the opération in the telegraph company's name of 
a wide-spread and rapidly extending telegraph system which did not be- 
long to it, although the railroad company held the telegraph company 
out als controUing it, and by the statements in the railroad company's pub- 
lished reports with regard to telegraph arrangements between the two com- 
panies, which were only in progress, and never were consummated , that 
it was impossible to discover just what that relationship was, especially 
after thè telegraph company was practically obliterated by the action of 
the railroad company. 

Before the sale to the Western Union Company the railroad company 
asserts that' the Baltimore & Ohio Telegraph Company of Baltimore 
County Was solvent, and able to pay its debts and obligations; and it 
appears thât by that sale, the proceeds of which the' railroad company 
received, it'W'a's stripped of its property and agency, ànd was left power- 
less to fulflll the contracts made in its name. Whether the railroad com- 
pany and the Telegraph Company of Baltimore County are to be con- 
sidered in this htigation principal and agent, or the railroad company as 
the sole stockhôlder of a corporation of which it Was also creditor, in 
any case the tfansàction, in so far as it deprived the domplàinant in this 
casé of the pàyment of its cla,im, \ya8 inéquitable, and the means by 
which thé rësult was eSected were such as to give jurisdiction in equity, 
and to reqùire' thè interposition of the court to grant relief by decreeing 
the railroad company liable for the debt. The judgtneiit against the 
telegraph ébniijany might be held not to settle the rights of the complain- 
ànt against thë railroad company if the railroad company had not inter- 
vened or participated in any way in the défense of the actioïi iu which 
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the judgment was obtained; but that défense is not raised by the an- 
swer, and quite possibly could not be made. In my opinion, the com- 
plainant is entitled to a decree against the Baltimore & Ohio Railroad 
Company for the amount of its judgment. 



Morris v. Graham et al. 
(CircuU Cmin, S. D. Fîorida. March 31, 1892.; 

1. BBBVICB of BtJMMONS — WaITBB— APPEARANCB — ReMOVAL OJf CaHSB. 

Where défendants enter a spécial appearance in the state court for the purpose 
of oontesting the validity of service, and subsequently remove the cause to a féd- 
éral court, such removal, even though it should be considered as équivalent to a 
gênerai appearance, does not preclude the court f rom examining the legality of the. 
original service; for, while a gênerai appearance is awaiver of mère irregularities 
of service, the court may at any time dismiss the case for any illegality reudering 
the service void. 

S. Same—Jurisdiotion—Nonbbsidents— Publication. 

A bill to remove cloud from title to real estate lying in a state Is not an action in 
Tpersonam, to which personal service is neeessary, ànd the state bas authority to 
provide for service upon honresidents by publication. 

8. Same— Repeal op Statutes. 

Act Pla, 1881, providiug for Personal service upon résidents of the state not resid- 
ing ia the county where the suit was brought, repealed by implication the act of 
1828, which authorized service upon such persons by publication. 

4. Same. 

Act Pla. 1885, providing for service by publication for four weeks upon nonresi- 
dentsof the state, persons whose résidence is unknown, and persons who are absent 
from the state, or who conceal themselves so that service cannot be had, applies to 
ail persons not reached by the act of 1881, and repeals by implication the act of 1838 
as to ail such persons. 

5. Same — Constitutional Law— Noïtkesidbnts— Equai, Privilèges. 

As this act is theref ore the only one in force relating to service by publication, and 
as it requires publication for the same period both as to citizens of Florida and citizens 
of other states, there is no ground for the contention that it is unconstitutional, as 
denying to citizens of other states the same privilèges and immunities allowed to 
citizens of Florida. 

In Equity. Bill by George W. Morris against Graham & Hubbel and 
•others to remove cloud from title. The cause was commenced iu a state 
court, and subsequently removed to this court. 

î'. M. Shackleford, for complainant. 

Arthur F. OcUin, for respondents. 

Locke, District Judge. Défendants herein entered a spécial appear- 
ance in the state court for the purpose of contesting the validity of 
service, and before the question was decided removed the cause to this 
court, leaving that question still pending. It is now strongly urged 
by complainant that the removal of the case into the United States court 
was équivalent to a gênerai appearance, and waived any right of objec- 
tion to the insufficiency of service or summons; citing and relying upon 
.Sayles v. Inmrance Oo., 2 Curt. 212; Taîlman v. Railroad Go., 45 Fed. 
Rep. 166;' BushneU v. Kennedy, 9 Wall. 387, 393; Sweeny v. Coffin, 1 Dill. 
'73, 76; Edwards v. Imurance Qo., 20 Fed. Rep. 452; and Water Co. v. 
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JBç^h^iaf 43; Ifejî; Rep. ,323. In opposition to this yiew, it is urged that 
thefenioval Irom a state to a fédéral court, with a motion to dismiss pend- 
ing underia spécial appearance, does not amount to a gênerai appearance^ 
and prècludes tlie court from looking back of sucih removal, and eixamin- 
ing into the validity of the service; ci ting Atchison v. Morris, 11 Fed. 
Rep. 582; Miner v. Markham, 28 Fed. Rep. 387; Clewa v. Iron Co., 44 
Fed. Rep. 31; and Forrest v. Railroad Go., 47 Fed. Rep. 1. Also refer- 
ring io ParroUv. Insurance Co., 5 Fed. Rep. 391; SvwJl v. Montgomery, 
17 Fed. Rep. 865; Freiâlander v. Follock, 5 Cold. 490; Perkins v. 
Hendryx, 40 Fed, Rep. 657; Hendrickson v. Railway Co., 22 Fed. Rep. 
569; Harkness v. Hyde, 9S U. S. 476. The gênerai principle that a 
litigant is estopped from questioning the jurisdiction of the forum which 
he has himself selected and chosen, although the court may dismiss the 
causé fol" lack of jurisdiction, meets usât the outset. If there is an ex- 
cepticai to this, it must be based upon some other principle of law suf- 
ficientljy strong to overcome the presumption of jurisdiction, as far as the 
rights of the litigant who selected the court are concerned. While the 
deiendant may very properly be estopped from denying the jurisdiction 
of the conrt which he has voluntarily selected, on account of technical 
grounds or irregularity or insufficiency of service, which has been practi- 
cally cured by his appearance, the court is not estopped from inquiring 
into its jurisdiction based upon service, facts of parties, values, or any 
other matters which are material. There is an important distinction 
between mère irregularities and such defects as render a service a nullity. 
Although an irregularity ntiay be waived, an illegality of service or an 
essential defect may be taken advantage of at any susequent stage of the 
action, whether the appearance has been spécial or gênerai. "An ap- 
pearance does not preclude a party from moving to dismiss for the want 
of jurisdictibn or any other snfficient ground, except for want of notice 
in the record." Carrol v. Dorsey, 20 How. 204. In Lamer v, Dana, 
10 Blatchf. 34, it was held that the removal places the case in the same 
position hère as if so originally brought; and I think, it may well be 
added, aknowledges notice of the pendency of the suit; but ail other 
défenses, except insufficiency of notice through service, may be made, 
whether the removal is considered to be a gênerai appearance or made 
under a spécial one. In Sayks v. Insurance Co., 2 Curt. 212, Mr. 
Justice CuRTis said that the défendant who had removed a case from 
the state court to the circuit court by his pétition for removal, in 
which proceeding he was actor, voluntarily treated the suit as prop- 
erly commenced and pending in the state court, and he cannot, 
after it has been entered hère, treat it otherwise; and that, after removal 
upon his pétition, he çanpotbe peruiilted to say, in efl'ect, that ther© 
was no suit befor^ the stete court. In Bnshnellv. Kennedy, 9 Wall. 387, 
the language of Çhief Justice Chase is to the same etfect^ It is true that 
the décision of tjiis question vyas not neeessary to the détermination of 
either of the cases nn4er considération, and was therefore, to a certain 
extent ohifer; but the expression of the views of such eminent jurists, 
stated in gUQh unequivocâi la,nguage, cannot be passed lightly by. 



MOEKIS V. GBAHAM. ^^ 

Ijet US examine the principles involved in the cases cited by the de- 
fendant in which there aippear to be conclusions conflicting with thèse 
views. In Parrott v. Inmrance Co., 5 Fed. Rep. 391, it does not appear 
that it was an action in re»7i, but wàs a suit seekiug a judgmènt inperso- 
nam against a nonresident corporation. There appears nothing to give 
the court jurisdiction outside of the alleged service, which was made be- 
yond the jurisdiction of the state, and which was declared bad, and the 
case dismissed. This décision appears to hâve been based upon Penn- 
oyer v. Neff, 95 U. S. 715, which admitted, however, that service by pub- 
lication might be sufficieht in ail actions which were substantially pro- 
«eedings î'n rem. In this case no publication was made or attempted. 
In Atchison v. Morris, 11 Fed. Rep. 582, which waâ aiso an action in per- 
sonam, with nothing except the personal service to give jurisdiction, and 
this made while défendant, who was a nonresident, was attending a trial 
in the circuit court as a Witness under a subpœna, the court held that 
service made under such circurastances was void, the party being privi- 
leged, and that the court had no jurisdiction. In this case no spécial ap- 
pearance had been entered, but Judge Drummond held that the court had 
a right to go back of the pétition, and détermine its jurisdiction, throUgh 
the nature of the service. In Small v. Mbntgomery, 17 Fed. Rep. 865, the 
same principle was laid down. This was strictly a personal action, with 
nothing to support the jurisdiction of the court except the service, which 
the court held illégal, because made when the party was within the state 
to answer to a criminal charge. In Miner v. Markham, 28 Fed. Rep. 887, 
the principle is precisely the same. The personal service was the only 
foundation for jurisdiction, and this was made upon a member of con- 
gress while on his way to the seat of government, and plainly illégal. 
In Rdfsnider v. Publishing Co., 45 Fed. Rep. 433, the service was made 
upon the président of a foreign corporation, incidentally within the state 
•on private business. The corporation was never within the state, nor 
was there anything to give jurisdiction but this illégal summons, ànd so 
it was held. The same question arose in Clewsv. Iron Cb., 44 Fed. Rep. 
31. The défendant corporation was not engaged in business within the 
sta.te, nor found there, nor were there any other grounds of jurisdiction 
■except the incidental présence of the président. In Perkina v. Hendryx, 
40 Fed. Rep. 657, there wàs no personal service, nor does it appear that 
there was any notice by publication, — only attachment, without per- 
sonal notice; and this was held insufficientto givethe court jurisdiction. 
l'n Hmdriçkson v. Railroad Co., 22 Fed. Rep. 669, the action was for per- 
sonal damages against the corporation, which had no place of business 
nor transacted any business in the state in which the suit was brought. 
There was nothing in the character of the Case thatclaimed to give juris- 
diction, except an attempted attachment of a debt due and aservice made 
by publication. In Kauffman v. Kennedy, 25 Fed. Rep. 785, service 
was had upon défendant while a witness temporarily within the state 
in attendahce upon court, under subpœna. This alone was claimed 
to give jurisdiction, but the court held that he was protected under 
Buch circumstances, and that such service was illégal and void. In 
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JBiirkness v. Hyde, 98 U. S. 476, the only décision of the suprême court 
■ffhioh bas been cited in support of the position of the défendant, there 
was no question of removal, and the only question was of the legality 
or the illegality of the service made by the sheriflf of the territory of Idaho 
upon défendant at bis résidence within an Indian réservation, which was 
held to be illégal and void. In none of thèse cases was there anything 
aside from the service culculated to give jurisdiction, and when that was 
declared to be void the jurisdiction failed. In Dormiizer v. Bridge Co. , 
6 Fed. Rep. 217, Judge Lowell spesks of a lien or title existing prior 
to the suit, and not caused by the institution of it, and notes it as a 
point of distinction in cases in which the United States may obtain ju- 
risdiction without Personal service. In this distinction I consider may 
be found the solution of the question whether a removal from the state 
to the fédéral court waives ail irregularities or insufficiencies of service. 
If there was no lien or title upon which the jurisdiction could be based, 
aside from the serviqe of process, then the illegality of such a service dis- 
misses the suit, and no consent of parties, even, or waiver by appear- 
ance,either spécial or gênerai, can support the jurisdiction. Looking 
back of the shadowy distinction between a spécial and a gênerai appear- 
ance, as embodied in a pétition for removal, I consider the substance 
upon which jurisdiction is based may be in any case inquired into, and 
such inquiry does not necessarily dépend upon a spécial or gênerai ap- 
pearance, bpt upon the facts of service in each case. 

It is claifned by the défendant herein that a suit to remove cloud from 
title to realp;estate is an action m personam; and Hart v. Sansom,, 1 10 U. 
S. 151, 3 :§9p. et. Rep. 586, is cited and relied upon; but in the light 
of Amdi v.-.Griggs, 134 U. S. 316, 10 Sup. Ct. Rep. 557, such view can- 
not be accepted. The opinion in this case plainly contradicts any such 
conclusion, and -déclares that "the various décisions of this court estab- 
lish that in its judgment a state bas power by statute to provide for the 
adjudication .oftitlea to real estate within its limits, as against nonresi- 
dents whp are hrought into court only by publication." 

The gênerai principle of equity gives to the courts of this state powers 
to in vestigate questions of cloud of title, with power to quiet the title 
to lands invplved, and to remove therefrom alleged liens, and no spécial 
statute was required for that purpose. Holland v. Chalîen, 110 U. S. 15, 
8 Sup. Ct. Rep. 495. The state has by statute authorized and provided 
for publication and service to carry into effect the rights before existing 
in a court of chancery. , 

The legisla.tipn of congress has recognized the principle of local juris- 
diction in questions touching title to real estate and the right of service 
by publication, , Section 738, Rev. St.; section 8, Act March 3, 1875, 
(volume 18, pj 472.) This is plainly one of the cases where the juris- 
diction of the court did not dépend solely upon the service or the insti- 
tution of theisuit, and in such case I think the court might well con- 
sider that the pétition for removal could be considered a waiver of any 
insulBciency of notice which would not render it illégal or void. 

But let us examine what was the character of the service which la 
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complained of, and détermine whether or not it is sufEcient to support 
jurisdiction, for the court is never estopped, by consent of parties even, 
from examining every question of the case upon which it is claimed 
jurisdiction rests. It is urged by défendant tîiat the act under which 
the publication in this case was made, that of 1885, is unconstitutional, 
inasmuch as it does not grant immunities and privilèges to citizens of 
states other than Florida equal to those of citizens of Florida, as it re- 
quires but four weeks' publication to nonresidents, when the act of 1828 
required two months' notice to résidents of Florida not residing within 
the circuit in which the suit was brought. The first act of the législa- 
ture of the state of Florida touching service by publication was that of 
1828. It provided that, where itshould be made to appear to the judge 
by afïidavit that any défendant resided out of the circuit of the state in 
which the bill was filed, an order requiring such défendant to appear 
and answer should be published in some newspaper printed in the cir- 
cuit, for the time therein specified , — if the défendant resided within the 
state, but not the circuit, two months; if in any other part of the United 
States, four months, etc. This provided for service by publication on 
ail not residing in the circuit, résidents or nonresidents of the state, 
and they were required to answer, not plead or deniur. This 
was the law until the act of Febuary 16, 1881, in which it was 
provided that if any of the défendants resided within the state of 
Florida, in any county other than that in which suit was brought, 
subpœna might be served by the sheriff ot the county in which the 
défendant resided or might be found. This left the service by publica- 
tion against ail others as it stood by the act of 1828, and it is considered 
repealed by implication that act as far as it related to those résident 
within the state, but not within the county, where the suit was 
brought. 

It bas been argued that this is not the necessary construction, and 
that the act of 1828 is still in force as to the résidents of the state, bat 
not of the circuit; but Ido not consider that, where the législature has 
provided a manner of personal service within its jurisdiction upon its 
own citizens, any court would be justified in accepting or ordering serv- 
ice by publication. Service upon nonresidents had not then been pro- 
vided for otherwise than by the act of 1828. The actof 1885 provided 
for service upon ail those who could not be reached under the act of 
1881, viz., nonresidents, those whose résidence was unknown, or those 
■who had been absent from the state, or who concealed themselves so 
that service could not be had upon them. This includes, I consider, 
ail classes not reached by the act of 1881, and repeals by implication 
the act of 1828 as to ail such. The manner of the service is declared 
to be in two ways, — ail, that being within the state, can be reached by 
Personal service, must be so served; ail others — nonresidents, those whose 
résidence is unknown, and those who conceal themselves — can be served 
by publication. It is beyond the power of a state to grant the same 
privilèges and immunities in the matter of service of process to those 
outside of its jurisdiction as it can to those within its iimits; its powers 
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fj5ç Jiijajted by its boundaries. , Ail resijdentS) or those found within i.ts 
îi^its, are to be served personaïly. , AU ptbers who cannot be so reached 
Wiust ,i^cç8sarily be seirved by publication^ both methods being regard- 
l^aqf tb!eir,citizen8hip, i , J 

t; çaonpt coneider tlia,t the other poipt Jlnsisted upon, that the defend- 
à^îti^not permitted tp opyi^r by the law of 1886, would be of any efiect 
in.dficla,ring its,unçonsj;^tntipnality, or that such provision would be bind- 
inguppn, the court after proçess served, any more than was the fact that 
under thç act of il828 ]?e was pnly allowed to appear and answer. This 
act paly cpntemplated the service of prpcess, and not the establishment 
pf new rui^ of practice,, and no court, would be bound to so consider it. 
The, same i$ considered tp be a correct yiew in regard to the time of en- 
tering a deçreç jrro confi^i^. It will neçessarily follow that the demurrer 
bie pverruled, «nd the défendant be held to answer. 
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Éx parte MiiOHEhi. et al. 
(Circuit p.ourt, D. South Carolina. July 3, 18M.) . 

L ÉBtJEiVBiis-^liiABiLrnBg— ÔOUNSEL Fais. 

'. ÏJha rpoeiver.of a rajUrbad emplciyed atjtorneys, who, after protracted Utig^tion, 
mucbi rèduced the olainia of a certain Uenholder. Alterwurds the property was 
sold siibject to that lien, ànd the reoeivér was discharged. The purchasiug d6inpany 
reoognizedtheattorneys^clsiim for fées, ai^dmade a payment on account. Aftei> 
wards there was another receivership In foreolosure proceedings brought by oné 
claimtng tihder a lien oréàtei by the new fcompany. - Held, that the attomeya had 
no claim as against the new receiver or the funds in his bands, as the services 
, had nothiDS to do with keeping the roa^ a going concern ; and the récognition of 
the claim b/ the néw cdinpany amounted 'to'no more thah a simple contraot, which 
was not eotitled to priority to the vested liens oreated by that company. 

2. Samb. 

TTie fact that the attorneya' services, by reducing the claim of a prier Uenholder, 
incidéntally benefited ail subséquent lieoholders, oonstitutedno ground of priority, 
, in the absence of any contract.of employmeut by them. 

In Equity ., Suit by Frederick W, Bound against the South Carolina 
Raiiway Cpmp^ny a,nd pthers for the fdreclosure of a mortgage. Heard 
on the pétition pf Mitçhell & Smith for an allowancé of counsel fées to 
be paid by thé receiver. Pétition denied. 

Julian Mitçhdl, for petitioners. 

Saml, Xpra, opposed. 

SiMONTON, District Judge. This is a pétition to be allowed counsel 
fées. The qu^tion corçies up on thé report of the spécial master. One 
H. T. Goghlan held ceijtain bonds, a first lien on the property of the 
South Carolina Ra^lroad! property. A bill for the foreolosure 6f a mort- 
gage lien subséquent to that of Coghlan had beenfiled in this court, and 
John H. Fisher had been appointed receiver. Pending that suit, 
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Coghlan inslituted proceedîrigs in the sMe court seeking the foreclosure 
of his lien. Upon proper application by Fisher, receiver, this cause 
was removed into this court, Avherein al'l the subséquent litigation was 
had. This litigation was protracted and vigorously conducte<i. Coghlan 
claimed the principal of his bonds, which, before maturity, bore 5 pér 
cent, interest, and he demanded interest after maturity at the rate of 7 
per cent, par annum. He also insisted on the current rate of exchange 
for the pound sterling, instçad of the rate of $4.44 4-9 as provided in 
the subséquent mortgage. Thèse, in ail, amounted to many thousand 
dollars. The cause was twice in the suprême court, (122 U. S. 649; 12 
SUp. et. Rep. 150,) and its resuit was the defeat of ail Coghlan's demanda 
for increaised interest and exchange, confining him to the principal of 
his bonds, with interest at 5 per cent,; and the pound sterling was 
estimated at $4.44 4-9. This resuit rediiced the claira of the oldest lien 
on the property, and to that extent benefited every subséquent lien. 
F.'sher, receiver, had employed the petitioners. When his receivership 
termihated with the sale of the property and its conveyance to the South 
Carolina Railway Company this engagement of the petitioners was recog- 
nized by Mr. Talmadge, président ot the railway company, and he paid 
them a part of their fee on account. When Coghlan began his suit the 
South Carolina Railroad Company held property covered by several liens, 
the one by which his bonds were secured, a first mortgage and a second 
mortgage, beside judgment creditors. When the railroad property was 
sold, it was sold subject to the lien under which Coghlan claimed and 
to the lien of the first mortgage. The South Carolina Railway Company 
became the purchaser of this property, and, in addition to the liens 
then existing upon it, created a lien of the first and theu of the second 
mortgage, and a third lien for income bonds. Finally the suit of Bound 
was instituted for the toreclosure of the second mortgage last mentioned, 
and in it Hon. D. H. Chamberlain wae made receiver. To the suit 
against the South Carolina Railroad Company, in which Fisher was the 
receiver, and to the Coghlan suit, the trustées of the first mortgage by 
that railroad company were parties. To the Bound suit Coghlan was a 
party , as well as the same trustées of the old first mortgage, the trustées 
of the first mortgage by South Carolina Railway Company, of the second 
mortgage, and of the income bond mortgage. The pétition and report 
thereon stated the services of the petitioners, the great advantage derived 
therefrom by ail classes of liens subordinate to Coghlan's claim, aris- 
ing from its réduction and adjustment, and the pétition asks, and the 
report recommends, that they be paid out of the funds in this case. 

Apart from, and without passing upon, the amount recommended, 
the question which meets us on the threshold is, can the charge be con- 
sidered in this case? Coghlan's bill was filed August, 1880, and then 
the petitioners were engaged by Fisher, receiver. That case came to a 
final hearing in November, 1887, five years after Fisher's discharge, and 
after the conveyance to the South Carolina Railway Company. It then 
went into the suprême court, and was confirmed 7th December, 1891. 
12 Sup. et. Rep. 150. The bill of Bound was filed 7th October, 1889, 
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^nçj D. H. Çhamberlaiu was appointed 7th October, 1889. The récog- 
nition by the raiiway company in ail probability makes this claim good 
agàirist that, company. To make it a good claim against ths présent 
receiver it must corne within the category of claims for which the courts 
hâve provided precedence pver vested mortgage liens. Now, claims of 
this charaçtèr are confined to instances in which the services, supplies, 
and material were necessary to keep the railroad a going concern. This 
is not the case hère. But it may be said that thèse services were in and 
about a lieri antécédent to Bound's Hen, and there is no question of dis- 
placing that of Bound, or of the mortgage just prior to Bound. There 
is no authority which gives to the services rendered a lienor the lien of 
the lienee. The claim for thèse services is, under the contract, express 
or impliedjWith Fisher, receiver. No provision was made in the order 
for sale in lus case for the protection of contracts made with him, nor 
for thèir assumption by tbe purchaser. And if the South Carolina Raii- 
way Company recognized and assumed the contract, it was a simple 
contract on the same footing with ail other contracts of that company, and 
can hâve no priority over or equality with the mortgage liens represented 
by the receiver in this case. No claim whatever against the présent 
receiver of the funds in his hands can be recognized. Nor will it avait 
the petitiopers that their services were greatly to the beneiît of ail the 
lienholders in this case, reducing largely the first lien, and thus improv- 
ing theirs. The law on tliis subject is thus laid down in Hand v. Rail- 
road Co., 21 S. C. 162: 

"No one can legally claim compensation for voluntary services to another, 
howéver bene&cial they may be, nor for incidental beneflts and advantages to 
one, foUowing to him on account of services rendered to another, by whom 
he may have beèn employed. Before a légal charge cim be sustained, there 
must be a contract of employaient, either expressly made or superinduced by 
the law on the tacts. " 

This is a clear exposition of the law, and ia followed. It may be a 
question as to the right of the petitionérs to ask payment in this case 
from the amount to be awarded to the old first mortgage, known as the 
"Walker mortgage." The trustées of that mortgage were parties in the 
Goghlan Ostse and in the case in which Fisher was appointed receiver. 
How far Fisher may have represented them in his contracts as receiver 
may be a question. If the petitionérs désiré to discuss it, they have 
leave to do so, after proper notice to the trustées of that mortgage or 
their attorneys^ 
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Rangée v. Champion Cotton-Peess Co. et al. 
(Ci/reuU Court, D. Stmth CaroUna. July 5, 1892.) 

1. Cosporatiohs— RioHTs ov Shakbholders— Inspection oï Books, 

In the United States, a shareholder in a corporation has the right, under proper 
safeguards, to iuspect the books of the conoern, unless tbe cbarter or by-laws 
otherwlse provide. 

2. Same— EQOitt JurnsDiOTioN— Obder fob Inspection. 

A court of equity may, in its discrétion, order the offlcers of a corporation to per- 
mit ashareholder to inspeot its books at any stage of the proceedings, but it wiU 
not do so upoi;!' the mère filing of the bill, or af ter service and bef ore answer, ex- 
cept upon the most pressing neoessity ; since détendants may deny that plaintifl is 
a shareholder, or may set up that the charter or by-lavrs modify his right to such 
inspection. 

In Equity. Bill by Louis Ranger against the Champion Cotton-Press 
Company and others. Heard on a motion for leave to inspect the books 
of the défendant company. Denied. 

Mitchdl & Smith, for complainant. 

Lord, Nathan» & Bryan, for défendants. 

SiMONTON, District Judge. Motion for leave to inspect books of the 
défendant company. This bill was filed on 24th June ult. It is by 
one claiming to be a corporator in the Champion Cotton-Press Com- 
pany against the corporation, B. F. McCabe, Mrs. Blizabeth Dovpie, and 
her husband, Margaret B. Mure, William Mure, and William Fatman. 
It allèges that the capital of the company is $84,000, divided into 120 
shares of $700 each, of which the company has 19, Mrs. Dowie 15, 
Miss Mure 15, William Mure 10, E. D. Mure 6, William Fatman 20, 
and B. F. McCabe 15, and thèse, with the 20 shares held by complain- 
ant, constitute ail the capital stock; that McCabe is président and super- 
intendent and William Mure vice président and secretary and treasurer; 
that no exhibit of the affairs of the company was made; no annual 
meeting held in 1891, as required by the by-laws; that at the annual 
meeting held in 1892, complainant requested and demanded a full ex- 
hibit of the business of the company, and leave to examine its books 
for the purpose of ascertaining the condition of its business, and that 
thèse were perémptorily refused by the président and other ofScers. It 
charges mismanagement by Mr. McCabe as président, and misuse of the 
funds of the company, especially of a fund of $25,640.95; that this 
sum should be divided among the stockholders; and that Mr. McCabe 
and the other ofBcers refused so to do. Charges that the funds of the 
company hâve been deposited in the name of B. F. McCabe, and are 
drawn on his check, whereas the by-laws require them to be deposited 
in the company's name, and drawn out by the check of the treasurer, 
countersigned by the président; that the président makes use of his 
position, aided by the treasurer, in evading any accounting by the 
former; that complainant is entitled to an examination and inspection 
of the books of the company bj^" himself, or by his attorneys and ex- 
perts, and that this is wholly denied to him by the président and other 
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ofScers of the company, arid charges tha;t this fefu^aj i,a for the purpose 
of preventing the proper appropriation ôif moneys 6f tne company. The 
prayer is for a decree for such exapiinatjon of thçbppks.çf the company 
as he is entitled to, for an account from B. F. McCabe, superintendent 
and président^ for déclaration of a dividend, for the appointment of a 
tf^Mifpf^for a. éàlô ànd division ctf the property. T|iis bill having been 
hlëol on 24th June, tho conaplainant, on SOth June, iaiter ail défendants 
bad been served with process, made his motion, notice of which is 
idàteçi i27th June, that pli tbebpqks and papers of the company be 
bpought into court or sorae other convenient place for the examination 
ind iiispection, of cotriplaihant or his attorneys, and such expert book- 
keepers and accountants as he may employ. The motion is resisted by 
counsel representing the company, and B. F. McCabe, and William 
Mure, vice président and secretary and treasurer. 

There càn be no doubt that in this country a shareholder has the 
right, under propersafeguards, to inspect the booksof the corporation, 
unless the charter or the by-laws provide othérwise. 1 Whart. Ev. § 
746; Ang. & A. Corp. § 681. Mr. Morawètz in his bbok says the mem- 
berg of a simple partnership are entitled to examine the partnership 
bdoks and açcounts whenever they désire. Corp. § 473. He excludes 
large joint-stock cofnpanîes and corporations froni this rule, but in the 
same sectjdh says: "However, in the United States the prevailing doc- 
trine appéars to be that the individual shareholders in a corporation 
bavé the same right as the members of an ordinary partnership to ex- 
amine their company's books, although they haye no power to interfère 
with the management." It is insisted, however, that the normal mode 
of asserting this right is by mandamus, and that, complainant having 
asked it in this bill as ancilîary to the, équitable relief prayed, the court 
can at this stage examine the bill and decicie whether it gives him any 
locm standi; or if he be properly in court, it would be best to await the 
màkihg up pf the issues in the case at the proper time or proper plead- 
ings. A searching criticism of the bill was made in argument. But, 
from thé view that I take of this motion, we need not enter upon its 
examination. As a matter of practice, I am inclined to the opinion 
that the court, within its discrétion, can order corporate authorities to 
permit a shareholder an inspection of the books of the corporation at any 
stage of the suit. But it will not make such an order upon the filing 
of the bill, or before the parties hâve appeared ^nd pleaded, except 
under the most pressing necessity. Indeed, the courts of equity act 
éx parte when there is danger of immédiate or irréparable damage, or of 
some impending change in the circumstances of the parties which may 
ittipede justice or work injustice. When thèse, re'asons do not .exist, 
thiiigswill take their usual course. Where the order would be équiva- 
lent to a decree for the plaintiff', the court will refuse it. DanieUs, Ch, 
Pr. star page 1829. Where, also, tlie order may force the hand of the dé- 
fendant, and compel him to disclose bis défense prematurely, it should 
bè refused. The first prayer in this bill is for the inspection of thés© 
books, in the words of the présent motion. If the motion be granted, 
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thîs much of p],aîntiff 's case is gained. It may be that his whole cas* 
may be décided. Beside this, while the right of exàmination of thé 
books is fts stàted, this qualification must also be noted. If the defend- 
dents detty that cômplainant is a stbckholder, or àver that the charter 
M theby-laws of the company, by provisions thereîn,modify this right, 
issues would bériàised which could not be tried at this stage of the case. 
The défendants néed not even présent them at this stage. On the whole, 
it seems prématuré to graUt this order now. The motion is dismisséd 
withoat préjudice to the renewal of the motion at a later stage of the 
case. 



Ceosby Luubeb Co., Limited, v. Smith. 
{Circuit Cowrt of AppeOfls, Third Circuit. April 89, 1893.) 

1. CoiiPonvMoiW— Exclusion o» STO0Kffoi.DKB— Damaobb. ' • 

Fl^tittifl and others formed a partnership, to whlch plaintlff oontributed h lài^ 
part of the capital, in the torm of real aad personal property. Aftervrards it was 
tLgreèiio tdrm a corporation, the partners to take stock therein " to thâ f uU apiqunt 
Cf ttféir interest in the flrni as suoh interest shall appear on the Ist day of Octooerj 
1888. " A dispute arose as to the amoai^t of plaintiff's intçrest, and in Jannary, 
lf<89,. the corporation declatéd his interest in the concem forfeited, and ëxcluded 
him from; any share in its management He then brought an action for daibages, 
whiob. On the trial, took the form of an accouating as to his interest. Hetd, that 
plaintlff was entitled to recovér the value of his interest at the titue it was taken 
from him, and that in qomputlng the same there should he included, not ohly thé 
technical profits, but also the inorease in value of the asset^ of the conoero. 

2. Bamb— InteRBbt. 

On tb6 amount tbus found to be due, plaintlff was entitted to Interest from the 
time he was ëxcluded from the conœrn. 

S, S*ME— BVIDBNCB— AuMISSJBaiTT. 

Plalnitff testified that he also put Into the concem a steam boller owned by him, 
worth,t4()0. f But on the books of the company he was credited with only $300, the 
other lâdO being credited to, N.. anothsr stockholder, who had f ormerly been In 
partnership with plaintlff. Défendant offered in évidence a paper executed long 
afteribe formation of the corporation, and purportingto be an assignaient bvK. of 
a half interest in the boiler. Befd, that the paper was properly ëxcluded, as it 
could hâve no effect upon ahy tltlé previously vested In plaintlff. 

4. APFSAlrt-^^HABMLESS ERBOB-^lHSTBUCtlONS. 

Wheré instructions to thèi jury are proper In themselves, tbe^gjving an erroneouB 
reasontbwef or, which is not appUcable to the case, and which manifestlj couW 
not haye mlslèd the jury, Isnp ground for reversai. 

B. Samb— Revikw— AssioNMfiiïTS or Brbob. ' *_ »,,.. n,^^^ r.„ 

Tfie assIgnmentB of error are to be consldered with référence to the^theory on 

which the cause was actuaUy tried by muttial consent of the parties, and the formai 

daim mado in the statement and déclaration is not controlUng. 

e. Bamk— WbIoht OF Evidbnob^Amocnt OP VbbmOï. ,, _^ . ,»,„.„„ 

Where there is évidence to sustain a verdict, a circuit court of appeals haa no 

power to reverse the judgment thereon, on the ground that thô jury erred in tno 

amount oftheir finding. 

Eriror to the Circuit Court of the United Statea for thé Western District 
Qf Pennsylvania. /, ' 

Action for ' damages by John Smith against the Crosby Lunober Com- 
pany, Lirnitéd, brought originally in a state court, and afterwards ro- 
moved to tJbe <^urt below. Verdict and judgment for plaintlff in the 
Bumpf $10,527.84. Défendant brings error. AflSirmed. 

By a written lagreement, John Smith, Louis L. Newerf, and Osca,r 
ïleyer formed acopartnership under the name of Smith, îîewerf &Mey,er, 
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in the business of manufacturing and selling lumber. Afler conducting 
the business for some time, they coriverted the firm into a corporation 
called thé "IÇrosby Lumber Company," turning over to il ail the firm 
assets. Sadh partner was to hâve stock in proportion to hîs interest in 
the firm as it should appéar October 1, 1888. A dispute arose between 
Smitii and the directors of the corporation as to the amount of Smith's 
interest, and no stock was issued to him. In January, 1889, the com- 
pany declared bis interest therein forfeited. Smith tbereupon brought 
this action for damages. At the trial the case took the form of a state- 
ment of accounts between the parties. 

Smith testified, among othér things, that hô put into the firm of Smith, 
Newerf & Meyer various items of real and personal property, which 
were turned over to thd corporation; that he and Newerf had been in 
business together prior to the formation of that firm, and had turned 
their assetâ into it; that aflerwards they had a settlement between them- 
selves, from whiçh it appeared that ail the property so turned in belonged 
in factto Smith, and that it was thereupon credited to him personally upon 
the new flrm'i books. The booksthemselvescontained among the crédits 
to John Smith the foUowing item: "Accoontof L. L. Newerf, $3,312.15." 
Smith alsb testified thàt he put into the Crosby Lumber Company a 
steam boiler,.worth $400. It appeared that the company only credited 
him with $200 for this item, and that it credited the other $200 to 
Newerf. Défendant ofiFered in évidence a paper, executed in January, 
1889, purpôrting to be an assignment by Newerf to the corporation of 
one h^ interest in the boiler, but it was excluded on plaintiâ^s objec- 
tion. 

The Company had also charged against Smith an item of $200, which 
one of the directors testified was paid to one Rose for a tract of 5 acres of 
land, which Smith had agreed to convey to the company, but which 
he had faUedto do. Smith testified that this piecô; of land was not in- 
cluded in the agreement; that he had purchased it individually some 
time before, but had failed to obtain title because of some outstanding 
daim; that he had used the lands for banking logs, but because of the 
imperfect title was compelled to abandon it, whereupon he obtained per- 
mission of one McKean to use a certain tract belonging to him for that 
purpose; that when the Crosby Lumber Company was formed McKean 
féfhsed to allow further use of this land without compensation, where- 
upon it was purchased by the concern for the $200 in question. In re- 
spect to this matter the court charged the jury as foUows: "There is 
another question as to the shortage of $200 on the five-acre claim. If 
you believe the plaintififs statement as to that, you will consider that 
itèm, as it is within tbeistatute of frauds. If you believe the defend- 
ant's statement in regard to that, * * * then you will find the 
ftSxK of that, and deduct it from the total amount of the valuation of 
the plaintifi"'8 interest." Ppon this question the plaintifï proposed the 
fôllowing point; ■ "The cbntract to convey. the property afterwards pur- 
chased irom Rose wàs an oral one, and is withiri the statute of frauds; 
and hence the charge against the plaintifi' of $200, the amount paid to 
ilose, cannot be sùstàinéd." To this the court answered: "Aâirmed 
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if you find Ihe facta in relation to this item to be as claimed by the 
plaintiff." The other facts fuUy appear from tlie opinion. 

Simm Fleischmann, (Joseph L. Oreenwcdd and Sheridan Oorton, on the 
brief,) for plaintiËf in error. 

/. M. McClwe and P. R. Ootter, (^Eugène Afuûm, on the brief,) for défend- 
ant in error. 

Before âchbson, Circuit Judge, and Butler and Qrëen, District 
Judges. 

AcHESoN, Circuit Judge. By a written agreement dated September 
20, 1887, John Smith, (the plaintiff below and défendant in error,) 
Louis L. Newerf, and Oscar Meyer formed a copartnership under the 
firm name of Smith, Newerf & Meyer, in the business of manufactur- 
ing and selling lumber, and in some relaled enterprises. Smith was to 
contribute to the partnership his undivided one-half interest " in about 
twenty-eigbt acres of land," with the appurtenances, at the agreed value 
of $7,500, and also his like interest in certain personal property, to be 
inventoried within one week before October 1, 1887, at its then market 
value. After the partnership business had begun, — on March 29, 1888, 
— the three named persons and Théodore H. Meyer, Jr., entered into a 
written agreement for the formation of an incorporated stock company, 
to be called "theCrosby Lumber Company, Limited," to prosecute the 
same business, and the said firm thereby agreed to sell, transfer, and 
convey to the incorporated company ail the property, real and personal, 
then owned by the firm, and ail which should be owned by the ôna on 
October 1, 1888; "the stock of said company" (the agreement pro- 
vides) "to be held by five persons, four of whom shall be the parties to 
this contract for a sum of money equal to the value of the property of 
said ûrm, as shown by the inventory taken and dated on the Ist day of 
October, 1887, less any and ail debts of said firm, together with three- 
sevenths of any and ail profits made during the year ending October 1, 
1888, as shown by an inventory to be taken on the Ist day of October, 
1888." The agreement thus concludes: " It is further agreed that the 
said John Smith, Louis L. Newerf, and Oscar Meyer shall take stock in 
the proposed company to the fuU amount of their interest in the firm, 
as such interest shall appear on the Ist day of October, 1888." On or 
about the date last mentioned a dispute arose between Smith and the 
directors of the Crosby Lumber Company as to the value of his interest 
in the concem, and the amount of corporation stock to which he was 
entitled. No stock was ever issued to him, but in January, 1889, his 
stock, 80 called, or his interest in the concem, was declared by the cor- 
poration to be forfeited, and was so treated by the company. There- 
after Smith was excluded from participation in the affairs of the com- 
pany. In March, 1889, he brought this action against the Crosby 
Lumber Company, Limited. 

At the trial the défendant did not insist upon the forfeiture, and the 
case was tried upon its substantial merits, wiÔiout référence to the plead- 
ings. The judge below, in overruling a motion for a new trial, said: 
V.51ï.no.3 — 5 
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'' ! fîThé càsej ho w&Teririras tried by bdkh partie». Wthout regard td the afflda- 
yitor pleas. and résOl^ed itself practically into a stat^mejit of accounts be- 
l(|?«|e^,th^ plaintiÇ a^d defendaiiit, with a view to aacertaining the value o( 
hfs ihËerèst in the assets of thé défendant company àt the tlmeof Ita forfeitilre, 
by défendant Company." 

The record shows ttat this îs a correct stàtement; and the printed 
brie^ pf the çoupael.foi' the plaintiff in errer submitted to lis states: 
" The triai in fact tooï: tlie form of an accounting between the parties, 
and the questions and figures submitted to the jury were numerous and 
i|4riç^t9^" Clearly, thepv.the assignments of ^jrror are to be considered 
witb^çferençe to Ûie course the triai actualiy took by'the mutual con- 
sent of ^hip parties, anid the forrnal claîm madô by the plaintiff in his 
siateiifiei^t ^nd déclaration is npt cpn|;roiling. 

, jÙp^ tbe subject of tbiç^mount rècpv;erable fcy the plaintiff the court 
l^QVV.çiiarged the jury^.f^^^ 

•'Nowïyou mnst flrst aaotrtainwhat his [John, Smith 's] interest was worth 
lti!168^i-.^P October l8ti:Wbe.ii the corpforation def<ituJaQt took the business, or 
is 8upp9S^;to hâve t»kei^ iti under.tbe.agreements. In order to flnd that, 
y<i^ wiilltakie what bpth paities agrep japon as the amount of money value of 
bis cohtrïbutloiis to the nrài.-TTsPnGié fbi'tyrodd tbousand dollars. Thereis a 
dispute bét#ëen the partiel aà to thë actual amount of his contributions. On 
tUèone bànd, lie claiffîs tobavé pat i'nto the firm, in addition to the $40,- 
89&.40, which is conceded, a further item of $7, and afurther item of $400 
for, a boiled You bave heard the teatimoijyas to thpse two amounts, and it 
is fpryou to say.in the flrst place, ho.wmuch the amount of his contribution 
shopld bé. I To that ypû, jîhpuld add t^e increase in the value of the interest 
in the pannerehip, as sboWit by the profits made by the partnershlp, or ftny 
iïibrëasein its assets, as stiown by a c6àip<trison between the resources and 
liabilities, and add to the' #10,000 bis proportiPnate part of that increase in 
value of those profits. Tbat will ttien bring you to the Ist of October., 1888; 
andt^tbat yop should add bis proportion of the profits made by the Çrosby 
I^iumber iQompany bbtween October,, 1888, and January, 1889, the time of the 
forfeiture, if the testimony is sùfflciently accurate to enabie ybii to do so." 

One of thé àssigniaenls of error is -to the above^uoted part of the 
charge, aiid îtîs strènuOtisly contended that the court erred in author- 
iïing and directing thé jury to add to the plaîntifiPs contributions and 
«hare of the t)r6fits a fuftber allowahce for the increase in the value of 
the assets. The positibh thus takeh is that, in aacertaining thé value of 
^hë plaintiflPs interestj lie was ehtîtledtôi a share of the profits in there- 
«tricted seiïse pf gains ïe&lized from a business, and distributable as ao- 
iilaî éarnings ainong the-haémbers of a firm or the stockholders Pf a cor- 
jioratiôh, bût he was to bè' excluded from participating in the increased 
value pf the unsold assets ôf the CPhcérn. Is this a Sound view of the 
plaihtîff's rights nçbn thé fâCts of the casé? By the terms of the con- 
ttactpf March 29, 1888,'thé niembéi^of the firm, respectively, were fô 
Bave stoék in the new 'coiëpatoy' "to thé full amount of their interest in 
the firm, as such interest shall appear on the Ist day of October, 1888." 
But, so far as thé plaîntifTl was cdnfee^ned; that cPntract, in effect, Waa 
whoUy repudiated by the corporation défendant. Not bnly did the 
plaintiff reçoive no stôék^ but his entire interest in the cohcerti was ap- 
propriated by the défendant. In any just accounting, then, between 
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the parties; côûld the plaintiflf be deprived of ail beiiefit restltîng ffom 
the increasèd value of the général asseta? Surëly not; for so to hold 
would be to give a premium to wrongdoing. We find nothiiig in the 
written contracts, nor in thè authoritiés cited, togivé countenance to a 
resuit so inéquitable, The décisions reliëd on are nOt in point,' for they 
simply define what the technical profits of a business are in the sensé 
of net gains upon completed transactions. We are bf the opinion that 
the plaintiff was justly entitled to recover the value of his interest in the 
Company at the time it was wrongfully taken from him, and that a legit- 
imate item in Computing such value was the plaintiflPs share of the in- 
crease in the value of the assets of the concern, in addition to his proper 
share of the eamed profits in the technical sensé of that term. It does 
not appear that it made any différence in resuit whether the value of the 
plaintifPs interest was ascertained as of October 1, 1888, when the con- 
tract should bave been carried out, or as of January, 1889, when the for- 
feiture was enforced. But, the earlier date having been adopted foif 
Buch valuation, we see nothing wrong in allowing the plaintiff a proper 
share of the profits between October Ist and the succeeding January, 
when his interest was absolutely lost to him by the action of the détend- 
ant. We cannot sustain the assignment of error to the charge of the 
court with respect to the allowance of interest from January, 1889. The 
plaintifPs claim was not for mère unliquidated damages. The défend- 
ant had in its hands his money, — or property, which was the équiva- 
lent, — and when the balance was struck, and the amount coming to the 
plaintiff was ascertained, interest thereon was justly demandable. 

We think the court properly refused to affirm the defendant's sixth 
point. There cçrtainly was évidence for the considération of the jury 
that the plaintiff had acquired the interest of Louis L. Newerf in the 
finn of Smith, Newerf & Meyer. Not only did the plaintiff himself so 
testify, but the books of the firm and of the défendant contained entries 
tending to show the transfer to the plaintiff of Newerf's interest. 

No error was committed in rejecting the offer of the assignment of 
January 14, 1889, from Newerf to the défendant of a half interest in the 
iron boiler. The plaintiff was astranger to that paper, and his prior 
rights could not be affected by anything therein contained. 

As both the fifteenth and twentieth assignments of error relate to the 
item of 6200, the purchase money for land paid to Rose, they may be 
considered together. Whether the défendant was entitled to crédit for 
that sum depended upon what the true state of facts was. If the de- 
fendant's version of the transaction was correct, then the crédit was 
righily claimed; but, if the plaintifPs version was correct, the défendant 
was not entitled to the crédit. So the court distinctly charged. The 
allowance or disallowance of this crédit was made to tum upon the jury 's 
finding of the facts. They were instructed, in substance, that, if they 
believed the defendant's statement in regard to the matter, they shoUld 
allow the crédit, but, if they believed the plaintiff's statement, the crédit 
should be disallowed. Therèfofe, if what was said by the court in re- 
spect to the statuts of frauds was erronéous, it was altogether a harmleisa 
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error. Itwas ai) irrelev^nt reason for instructions proper in thernselves. 
U is qqite impossible tbat tbe jury could bave been misled tb^reby. 

The tn^enty^sixth assigninent of error is, in substance, tbat tbe court 
erred in refusing to graat ji new trial upon tbe ground tbat it appeared 
upon -tbe record tbatthe verdict is wbolly unsupported by tbe évidence. 
It ÎB h^âly wortb >vbile to say tbat tbe overruliug of a motion for a new 
trial pf itself cannot be assigned for error. Van SUme v, Manufacturing 
Coé,M2 U. S. 128, 12 Sup, a. Rep. 181. It is, however, bere urged 
tbat itbe évidence embodied in tbe biU of exceptions sbows tbat tbe ver- 
dict |(5 isboUy unsuppprted by évidence. But we are unable to adopt 
thatview. Undoubtedly there waa évidence to sustain tbe verdict. Be- 
yond tbat we cannot look. If tbe jury erred in tbe amount of tbeir 
finding, it is not witbin our power to rectify tbeir mistake. We bave 
thus speoially noticed ail tbe assignments of error wbicb were orally dis- 
cussed by counsel. Tbe otber assignments we will not particularly men- 
tion; We must content ourselves witb saying that we bave carefuUy ex- 
amined ajid considered tbem ail, and fail to discover in any of tbem 
ground for disturbing tbe judgment below, After a patient considéra- 
tion of tbe wbole record, our conclusion is that tbe judgment of the 
court below must be affirmed. 
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COircmU Court, D. Montana. June 18, 1893.) 

1. PirBUo Lattos—Railboai» Gbants—Statb Taxation. 

ïhe grant of landa to the Northern Pacifie Railroad Company, under Aot July 
S, 1864, Was a présent gr'ànt, which attachée to thé spécifie sections as tbey becamë 
capable of identification by tl^e definite location of tbe roadji apd, upon a report ^y 
tbe govemment surveyors tbat the la'nds surveyed are nonmineral, such lands 
become subject to state taKatton, althbugh the land commissioner refuses to issue 
patents therefor nntU furtb^r satisfied that the lands are in fact nonmineral. 
Nwrthem, Pac. B. Co. v. Walker, 47 Fed. Rep. 681, foUowed. 

9. BAKE— NONMInBHAI. LANDB-^LAin> COMMISSiONEK'S Dboisio'n. 

Since tbe détermination of tha minerai or nonmineral oharaoter of such lands 
must ba upon évidence eztrinsio of any terms of the grant, it is not necessary tbat 
tbe land commissioner shall pass upon the question, before it can bejudicially 
determined wbether certain sections are reserved by tbe grant because of theu 
minerai charàoter. 

In Equity. Bill by tbe Northern Pacific Railroad Company against F. 
E. Wright, treasurer Of JFergus county. Mont., to enjoin the collection 
of taxes. Heard on demurrer to tbe bill. Demurrer sustained. 

Oiillen, Sandera & Stietim, (^F. M. Dudley and J. B. McNainee, of coun- 
sel,) for complainant. 

Henri J. ÈàMl, for défendant. 

Kkowlks, District Judge. This îs a suit brougbtby plaintiff to enjoîn 
défendant^; f^ treasurer of Fergus county, Mont., from selling certain 
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lands claîmed by plaintiff to belong to it as part of its grant from the 
United States, in default of the payment of the taxes assessed thereon. 
The ground for the injunction is that such sale would cast a cloud upon 
plaintifi's title to the same. The bill shows that the lands are odd sec- 
tions within the limits of plaintifiPs grant, and were public lands, not 
reserved, sold, granted, or otherwise appropriated, and free from. pré- 
emption or other claims or rights, at the time the Une of plaintiff's rail- 
road was definitely fixed, and a p'at thereof filed in the ofïice of the 
Commissioner of the gênerai land oflBce. The bill shows that the rail- 
road of plaintift' has been completed and accepted, but that the com- 
missioner of the gênerai land oflBce of the United States has refused to 
issue to plaintiff patents for said lands, as required by the fourth section 
of the act of congress making the grant of land to plaintiff. The reason 
assigned is because plaintiff has failed and refused to file with such 
commissioner of the gênerai land office affidavits showing the nonmin- 
eral character of said land. It further appears that the question as to 
whether or not said lands passed to plaintiff is in controversy, and the 
same is now pending and undecided before said commissioner. The bill 
also sets forth " that said lands hâve been surveyed by United States 
surveyors, and hâve been reported by said surveyors to be nonmineral 
iands, and agricultural in character; that said lands were not, July 2, 
1864, or July 6, 1882, known minerai lands, and no miberal, other 
than coaland iron, has been discovered upon said lands;" and, fUrther, 
"that the lands granted to your orator [plaintiff] in the state of Montana 
hâve never been segregated from the public lands, and bave nevèr bééh 
identified, and the boundaries of the spécifie lands in said state granted 
to your orator as aforesaid hâve never been ascertained or deterœined, 
except as herein stated." The contention on the part of plaintiff isthaty 
as it has never been awarded a patent by the commissioner of the gen-i 
eral land office therefore the said lands hâve not been segregated frônï 
the mass of public lands, and hâve never been identified ; that a patent 
to said lands is necessary to accomplish this resuit. The position as- 
sumed is that it cannot be determined whether or not thèse lands are 
nonmineral, and passed to plaintiff with their grant, until the lànd 
department of the United States détermines their character, and, if 
agricultural, issues to it a patent therefor; that it ought not be called 
upon to pay the taxes on said land until it is fuUy determined that it 
owns the same; that something remains to be done by the United States 
through its land ofBcers before this détermination is fully reached. I do 
not believe this contention can be maintained. The grant to plaintiff is 
of a légal title, and the lands are identified by the terms of the grant. 
They are "nonmineral public lands," of which the United States bave 
fuU title, not reserved, sold, granted, or otherwise appropriated, and 
free from pre-emption or other claims or rights, at the time the line of • 
said road is definitely fixed, and a plat thereof filed in the office of the 
commissioner of the gênerai land ofiSce; "and through the territoriés the 
lands are 20 sections, designated by odd numbers, on each side of th© 
road as definitely fixed." In the case oî Raiîway Co. v. Dunmeyer, 113' 
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U. S. 629j 5 SflpîICt).' Rep. 566, the suprême court héld that the filing of 
the map'of-'définite location of the Hijlroad deterniined and fixed the 
lands granted the railroad company by act of congress. Thegrant undef 
considération in tHat case was similar in ternis to that of the grant to 
plaiatiflf. The conclusion reached in the case of Northern Pac. R. 
Co. V, ïî-aiZ Co., 115 U. S. 600, 6 Sup. Ct. Rep. 201, as to the nature 
of the tiâei held by the Northern Pûcific Railroad Company to the land 
granted toit by the act of congress, must be considered as superseded 
by the rule.concerningthe sàme announced in Buttz v. Railroad Co., 119 
U. S. 55, 7 Sup. Ct; Rep. 100; Wiscorudn Cent. R. Co. v. Price Go., 133 
U. S. 496, 10 Sup. et. Rep. Bélj.and in St. Pavl & P. R. Co. v. North- 
ern Pac. R. Co., 139 U. S. 1, 11 Sup. Ct. Rep. 389. In the second of 
thèse cases the suprême court sâid of a grant similar in terms to the 
one under considération: 

"The title conlerred by the grant was necessarily an imperfect one, because, 
until the lands were idëbtified by tbe detinite location of the road, it could 
not 1)0 known what spécifie lands would be embrated in ttie sections named. 
Tiie grant was tlierefore, until such location, a float; but wlien tiie route of 
the road was definitely flxed the sections granted became susceptible of 
identtBi'ation, and tlie title attachéd to them, and took effect as of the date of 
the grant, So as to eut o£f ail intefvening cluims." 

Again, in speaking of the offeçt of a patent, the court said: 

"The subséquent issue of the patents by tiie United States was not essential 
to the right of the company to those parcels, although in many respects they 
would hâve been of great service to it." 

In the last of the above casés the very grant for considération hère was 
9^in considered, and the suprême court said, of the terms in the third 
section of that grant: "The words also import a transfer of a présent 
title, not a promise to transfer one in future;" and said of the patent to 
such granted lands, "The previous grant or confirmation is in no re- 
spect impaired thereby or its construction affected." In this case it was 
asserted that the patent of such lands was not that by which the lands 
were granted, but only a confirmation of the title which had been granted 
by the act of congress to the sarne; that the patent was évidence that the 
terms of the grant had been complied with. I think it may be asserted 
saf'ely that, under thèse récent décisions, plaintifiF received a présent légal 
title to the land embraced in its grant, and that said land became 
identified when the deflnite route of plaintifl's road was definitely fixed, 
and. a plat thereof Sied in the office of the commissioner of the gên- 
erai land office; that is, they were then capable of being identified by 
évidence. The terms of the grant would preclude the idea that thèse lands 
were to be identified by the commissioners of the gênerai land office. 
The fourth section of the act making the grant to plaintifF provides for 
the appointment of commissioners to examine each consécutive 25 miles 
of plaintiff's railroad when built, and make a report to the président, 
and, "if it appears that such section of road as the commissioners may 
report on hâve been completed in a good, substantial, and workmanlike 
manuer," "patents of land, as aforesaid, shall be issued to said company. 
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confirming to said Company the right and title to said lands situale op- 
posite to, and coterminous with, said completed section of said road." 

What are the said lands aforesaid? The lands granted to plaintiff. 
It is true the lands are to be nonmineral, and, as far as the United 
States is concerned, the commissioner of the gênerai land office is called 
upon to détermine their character when issuing a patent, and in the absence 
of mistake or fraud, the United States, and those ciaiming under the 
same, would be bound by this détermination. But would plaintiff be 
bound thereby? Plaintiff bas received title to its lands by virtue of an 
act of congress. An act of congress making a direct grant of lands is 
better évidence of title than a patent. Grignon^s Lessees v. Astm', 2 How. 
319; Langdeau v. Hanes, 21 Wall. 521. 

The plaintiff stands clothed with a title equal, if not superior, to a 
title granted by patent. Suppose the commissioner of the gênerai land 
office should décide that a given pièce of land was minerai, and hence 
not granted to plaintiff, would this be an adjudication of, and a déterm- 
ination of, plaintiff 's rights to that land ? I am satisfied it would not. 
In the case of Mm«3 Co. v. Càm'pbeU, 135 U. S. 286, 10 Sup. Ct. Rep. 
765, the suprême court said: 

"Where each party has a patent from the government, and the question is 
as to the superiority of ihe tille under tliese patents, if this dépends upon ex- 
trinsic facts not shown by the patents themselves, we think jt is compétent 
in any judieiiil proceedings, when this question of superiority of title arises, 
to establish it by proof of thèse facts. We do not think that the government of 
the United States, having issned a patent, can, by the authority of its own 
oflScers, invalidate that patent by the issuing of a second one for the same 
property." 

So, I might say, I do not think where the government of the United 
States, having made a grant of certain lands to plaintiff, can, by the 
authority of its own officers, invalidate that grant by the issuing of a 
patent therefor to a party not named in the grant. In the case of Dams 
V. Wiébhold, 139 U. S. 507, 11 Sup. Ct. Rep. 628, the suprême court 
held that, where two parties had obtained patents to the same pièce of 
ground, évidence could be introduced to show that the land was not 
minerai at the time of the application for a patent to the probate judge 
in trust for the same as a town site, and that it was not minerai at the 
time of the trial. The claimant under the minerai patent in that case 
claimed that the patent to him was a conclusive presumption that the 
land was minerai, but the suprême court held that, where both parties 
held patents, the facts could be shown. And this is certainly in ac- 
cordance with the iunctions pertaining to the commissioner of the 
gênerai land office. When a party has received title to land, the com- 
missioner is not called upon to détermine whether that is a valid title or 
not. If so, then there would be no necessity of suits on the part of the 
gênerai government to set aside patents obtained by his action. In the 
case of U. S. v. Stone, 2 Wall. 525, the suprême court said: " But one 
officer of the land office is not Compétent to cancel or annul the acts of his 
predecessoi. That is a judicial act, and requires the judgment of a 
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court." In the case of U. S. v. Mnor, 114 U, S. 233, 5 Sup. Ct. Rep. 
836, the suprême court pointed out that generally the action of the land 
departir.ent, in its full sensé, must not be considérée! judicial. If a 
ïnan has received title to land, he cannot be deprived of this by any ex 
parle proceeding in the land office. How, then, is the fact that land is 
minerai or nonmineral to be determinedî I answer, by proof of the 
lacts as to its character. Plaintiff has in several cases brought actions 
to recover possession of land, and for trespass upon land within its grant 
for which, at the time of the commencement of the action, it had re- 
ceived no patent. The case of Buiiz v. Railroad Co., supra, appears to 
bave been a case of this character. If plaintiff 's lands cannot be con- 
sidered identified until the commissioner of the gênerai land office de- 
teriiiines the question as to whether the land is minerai or not, I do not 
see how plaintiff can maintain either an action at law or a suit in 
equity in regard thereto. What judgment would plaintiff be entitled 
to in any case in regard to lands which bave not been identified as 
its lands? If the matter of the identification of plaintiff's lands is to 
be left éntirely to the commissioner of the gênerai land office, a court 
has no right to proceed by évidence to identify such lands. A patent, 
.under such a condition of affairs, is something more than a confirma- 
tion of a préviens grant,— something more than the évidence that the 
terms of the grant bave been complied with by plaintiff. It is the only 
ineans of the identification of the lands specified in the grant. Hold- 
ing, thén, as I do, that the question as to whether the lands named in 
plaintiflf's Mil are those granted to it can be established by évidence, I 
cannot find that plaintiff has shown any ground for any équitable relief 
in this case. If plaintiff can show that certain lands are those embraced 
in its grant, by évidence other than a patent, then the assessor and 
treasurer of Fergus county bave the means of determining whether any 
given pièce of land belongs to plaintiff in the saœe way. If the lands 
mentioned in plaintiff's bill are its lands, no ground for équitable relief 
is presented. If they are not plaintiff's lands, the appeal to this court 
is unavailing. The case of Northern Pac. R. Go. v. Walker Co., 47 Fed. 
Rep. 681, is one which in many particulars isidentical with this. The 
learned court in that case denied the prayer of complainant for an in- 
juiiction restraining the collection of a tax, levied upon certain lands 
embraced in plaintiff 's grant, by the authority of the laws of North 
Dakota. Th0 décision in that case was based largely upon the view 
that, as the bill showed that the land was not known to be minerai land 
at the date of the definite location of plaintiff's road, it passed to plain- 
tiff in its grant of land. This view was supported by the décision of 
Judge Sawyek, in the case of Railroad Co. v. Barden, 46 Fed. Rep. 
592, I do not think it necessary to base the ruling of this court in 
this case upon anything decided in that case, or insert, into the act 
making a grant of lands to plaintiff, terms and language not found in 
said act of congress, which would, in my judgment, materially enlarge 
the estent of the grant, and violate what I believe to be the established 
•rules of the suprême court in construing such grants; but rather upon 
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the ground that the question as to whether the lands named io the 
bill are of the character and description embraced in plaintiff 's grant 
are facts to be determined by the évidence in any given case. If tho 
question were as to whether the land named in the bill was known to be 
minerai or not, at the time of the deônite location of plaintiff 's railroad, 
this, it appears to me, would hâve to be supported by évidence extrinsic 
of any terms in the grant. I know of no means possessed by the land 
department for determiniug this fact. And it is certain that the dis- 
tinguished judge who decided the case of Northern Pac. R. Co. v. Walker, 
mpiu, did not think it was necessary for the commissioner of the 
gênerai land office to détermine this fact before it could be ascertained 
whether the land belonged to plaintiff or not. For the reasons assigned 
the demurrer to the bill is sustained, and the temporary restraining 
order heretofoie issued herein is dissolved. 



McDonald v, Hannah «t ter. 
(Circuit Court, D. Washington, W. D. Juno 23, 1893.) 

L Tax Titlb— Estatb Acquikbd. 

Under the tax laws of Washington Terrltory, taxes due on lands constitnted a 
debt due from the owner, coUeotible by dlstraint, and the lands were only subjedt 
to sale on f allure of the coUector to flnâ personal property of the dellnquent owner 
Bufflcient to produce the amount due. Held. that a tax title under this law was 
purely derivative, and the tax deed conveyed only suoh title as was vested in the 
dellnquent. 

S. Action to Reoovbb Lands— Common Soukce of Titlb. 

In an action to reoover possession of lands the rule that title need not be traced 
beyond a common source cannot be applied In favor of plaintiff, after the partie* 
hâve actually Introduced évidence showing that the common source had, in fact, 
no title whatever. 

S. Same — Evidence — Pbioe Décision. 

In a suit between numerous parties for partition, and to remove cloud from title, 
adecree was entered whloh, in effect, operated as a quitclaim dëed to each party 
of the land claimed by him from ail the other parties. Held that, in a subséquent 
suit by one of the parties against a stranger to recover possession of some of the 
lands, such docree was admissible in évidence in plaintifl's favor, but was not con- 
cluslve upon défendant. 

4. DowEK— Convetance. 

The grantee by quitclaim of a wldow's dower right which has never been set oft 
by any proceeding under the statutes for the assigument of dower takes no tiUe or 
right of possession. 

At Law. Action by F. V. McDonald against D. B. Hannah and 
wife to recover possession of real estate. Findings and judgment for de- 
fendant. 

W. Scoit Beébe and J. 0. StaMcup, for plaintiff. 

Judson <k Sharpatein, for défendants. 

Hanford, District Judge. The plaintiff daims title by virtne of h 
quitclaim deed to him from one Mary A. Givens. The défendants en- 
tered and were in actual possession of the demanded premises for » 
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p^io(J of more tibanfoui years befcjre the.commenQetpent of <the action, 
olaiming titlç thereto by virtue of a tax deed executed by the sheriff of 
Pierce coiinty, pursuant to a sale of the property for delinquent taxes 
ass^sed against the plaintifTs grantor, Mary A. Givens. In theiranswer 
the défendants denythat, the plaintiff bas any title or right to the pos- 
seesion of the property; thereiore, -before any question affecting their 
rights çan with propriety be considered, the plaintiff must prove bis 
title, for, unless he can show a prima fade right of possession, it is mère 
impertinence on bis part to question the, rightfulness of the défendants' 
actual possession. The évidence does not show that the title to the prop- 
erty was ever vested in Mary A. Givens, but, inasmuch as in their 
answer the défendants claim title to the property under a conveyance 
pursuaatto a sale for delinquent taxes of said Mary A. Givens, it is 
urged in behalf of the plaintiff that the parties claira title from a com- 
mon source; that the détendants cannot, without utterly destroying their 
own claim, successfuUy impeach the title of the plaintiffs grantor, and 
that proof of her title is therefore unnecessary . Where the revenue laws 
of a State provide for the taxation of land and proceedings in ron against 
the property assessedfor the collection of the taxlevied upon it, without 
imposing any personal liability upon the owner, the purchaser at a tax 
sale acquires an original and independent title created by law, but the 
System of taxation provided by the laws of Washington Territory under 
which the défendants' tax deed was executed is quite différent. Said 
lavpis reqùire the listing of property for taxation upon an assessment roU, 
in a prescribed form, conlaining the liâmes of ail known owners of prop- 
erty , real and Personal, and provide that lands must be assessed in the 
names of the owners, if known. Taxes, when levied, constitute a debt 
due from the owner, and the same may be coUected by distraint; and 
lands are not subject to sale for delinquent taxes, except in the event 
of faiîuré on the part of the owner to pay the tax and of the tax collector 
to find Personal property of the owner sufficient to produce the amount 
due. Under sach a system the title çonveyed by a tax deed is deriva- 
tive, as in the case of a isàle under judicial process. The revenue offi- 
cers making the sale and tax deed are clothed with légal authority to 
convey the title of the delinquent ownèr, and only such title as he had 
passes to the grantee by the tax deed. Black, Tax Titles, §§ 232, 233. 
Whîlè I agrée with couhsel for the plaintiff as to the abstract légal 
proposition, it is impossible for me to give him the benefit of it in 
this case, as I would do if there were no évidence in the case in regard 
to Mary A. Givens' title. The parties hâve introduced an abstract of 
the record, showing the facts in regard to her claim of title, by which it 
afiirmatively appears that no title was ever vested in her, This évi- 
dence is in the case, and in the light thereof the court cannot blindly 
présume, contrary to the facts, that" êhe bas made a valid conveyance of 
title to the premises, there being no basis for such presumption other 
than a mère rule ôf prkbtice, under which, for conveiiience, if the par- 
ties had seen fit to rely Upon it, proof of her title might hâve been dis- 
pensed with. The land in ebntroversy is part of the tract involved in 
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the case of McDonald v. Donaldson. 47 Fed. Rep. 765, (recently deter- 
mined in this court.) The husband of Mary A. Givens, with other per- 
sons, acquired the title to said tract as tenants in common, and by trans- 
actions between themselves and a succession of untoward occurrences, as 
shown by the published statement and opinion of the court in that 
case, the title became snarled; one of the most serious complications be- 
ing caused by the death of Givens, which occurred in the year 1873. 
Being nonresidents, the statutes of the territory in relation to the prop- 
erty rights of married persons enacted prior to bis death were inappli- 
cable to Mr. and Mrs. Givens, and conferred no rights upon the widow. 
Neither was she, by the laws then in force, entitled to take any part of 
her husband's real estate by inheritance. The partition deed made to 
her by Mathews as attorney in fact was void, for the reason that by the 
death of her husband the power of attorney under which Mathews 
acted was annulled. She had a right of dower and nothing more. But 
the demanded preniises hâve not been awarded to her in any proceeding 
according to the statute for assignaient of dower; therefore her grautees 
acquired no title or right of possession by the deed froni her, even if the 
exécution, delivery, and validity thereof be assumed. 

The record in the partition suit of McDonald v. Doruildson, above re- 
ferred to, was offered in évidence, and the same is now relied upon by 
the plaintiff, who claims that by the judicial détermination of this 
court his title to the premises bas been established. The défendants 
objected to the introduction of this record, clairaing that the same is in- 
compétent and immaterial, for the reason that, as they were not parties 
to the suit, they cannot be bound by the détermination. The decree is 
équivalent to a quitclaim deed to the plaintiff i'rom ail the other parties 
to the partition suit of their respective interests in the demanded prem- 
ises, and is therefore a Connecting link in the chain of title, and is com- 
pétent évidence for the plaintiff, just as conveyances of title from the 
respective owners of undivided interests, made without knowledge of 
or privity with the défendants, would be compétent. I therefore over- 
rule the défendants' said objection. The défendants are not, however, 
conduded by said decree, nor can they be denied their day in court to 
put in issue the validity of plaintiff's pretended right to the demanded 
premises, and subject the same to the test of a judicial détermination. 
Neither the delendants nor the heirs or légal représentatives of Givens 
were in court as parties to the partition suit, and by the course pursued 
by those wbo were parties the court was preoluded from investigating or 
deciding the questions affecting the plaintiff's pretended title now in 
issue. In view of thèse facts, the court could not by its decree create 
a new and original title, nor divest the true owner of his title to the 
premises, and against the parties in aotual possession the decree affords 
no ground for a judgment of ouster. 

I hâve, after mature refiection, determined to rest my décision npon 
the actual rights of the parties as they appear, rather than upon 
ground involving only mère questions of practice or technicalilies. The 
deeds and doCumentkry évidence introduced by the respective parties 
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wereall objectpd to, and were ail, at the time of being offered, received 
çubjeçt to the' objections so made. I now overrule ail of said objec- 
tions, and admit ail of said deeds, papers, and documents except the 
priginal records of the city of Tacoraa. Extracts from said originals, 
containing ail that is material, made under my direction, will be re- 
ceived and filed in the case in place of said original records. My opin- 
ion upon other questions debated by counsel would not be determina- 
tive of the rights of the parties, and could not be regarded as anything 
more than obiter dicta, and therefore not of sufficient value to justify a 
further extension of this opinion. Findings of fact may be prepared, 
and a judgment will be entered in accordance with this opinion. 



In re Blumenthal et al. 
(CircuU Court, S. D. New York. June 20, 1893.) 

CusTOMS Laws— Tabipf Aot op Octobbr 1, 1890. 

Small, hlghly polished disks of pearl, which are plain on the baok, with grooved 
rings or hollo wed out in front, with rounded edges, and with small oavlties in their 
centers, 'and whioh, except that they are not pierced with holes or shanked through 
■ their centers, exactly correspond in appearance with the ordinary superfine pearl 
i buttons of commerce, are not dutiable as pearl buttons, under the provision for 
. . suoh buttpns oontained in paragraph 439 of the tariff aot of October 1, 1890, (26 
' St. p. 567,) but are dutiable as manufactures of mother of pearl, under the pro- 
vision for such manufactures oontained lu paragraph iSi of the same tarife act. 

At Law. Appeal by importers from décision of the board of United 
States gênerai appraisers. Reversed. 

On March 18, 1891, the firm of B. Blumenthal & Co. imported by the 
Eider from a foreign country into the United States, at the port of New 
York, certain articles consistingof small, highly polished disks of mother 
of pearl, which were plain on the back, with grooved rings or hollowed 
out in front, with rounded edges, and with small cavities in their centers; 
and which, except that they were not pierced with holes or shanked 
fhrough their centers, exactly corresponded in appearance with the ordi- 
nary.superfine pearl buttons of commerce. Thèse articles were returned 
by the local appraiser as pearl buttons, together with a report that they 
were buttons in a completedstate, except the drilling of holes; that they 
were clearly defined in their character and use, notwithstanding the ab- 
sence of this one élément (drilling the holes) of completion; and that this 
clément was_ omitted for the purpose and with the intention of evading 
the p^yment of the correct rate of duty. The collector of customs at this 
port dassified them for duty as pearl buttons, under the provision for 
" pearl. a,nd shell buttons," contained in paragraph 429 of the tarifi' act of 
Octoté'r'l, 1890, (26 U. S. St. p. 667.) and exacted duty thereon "at the 
rate ofjtwo and one half (2J) cents perline, button measure, of one fortieth 
(i-4Q) ,of one,(l) inch per gross, and in addition thereto twenty-five (25) 
pçr centum ad valorem." Against this classification and this exaction the 
emportera , duly protested, claiming that thèse articles were dutiable at 
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the rate of 40 per centum ad valorem, as manufactures of pearl, uiider 
the provision for "manufactures of ivory, vegetable ivory, mother of 
pearl, and shell, or of which thèse substances, or either of them, is the 
component material of chief value, not specially provided for in this 
act," contained in paragraph 462 of the same tariff act. Thereafter, 
pursuant to section 14 of the customs administrative act of June 10, 1890, 
(26 U. S. St. p. 131,) the collector transmitted the invoice of thèse arti- 
cles, and ail the papers and exhibits connected therewith, to a board of 
three United States gênerai appraisers to examine, and décide the case 
thus submitted. The board of United States gênerai appraisers, upon 
the évidence produced before them, found, among other things, in ad- 
dition to the facts hereinbefore stated, that the collector, at the time of 
making the aforesaid transmission, expressed the opinion that it was a 
constrained construction of the law to classify thèse article as buttons, 
but that he had made such classification and exaction, as aforesaid, in 
order to haVe the matter submitted to the board for an authoritative dé- 
cision; that thèse articles were small masses of mother of pearl or shell, 
which had reiached such a stage of manufacture that they were unsuitable 
for use except as buttons; that they were neither shanked nor pierced, 
but technically, and among manufacturers, they were known as "but- 
tons;" that regarding the claim made before the board by the importers, 
that thèse articles wère button blanks and dutiable as manufactures of 
mother ôf pearl, articles known as "pearl button blanks" wererough disks, 
as they were sawed outfrom the shell; and that, admitting that the ques- 
tion involved was one of doubt, the doubt was insufiicient to justify a re- 
versai of the décision of the collector. The board of United States gênerai 
appraisers accordingly affirmed the collector's classification and exaction. 
The importers thereupon, under section 15 of the aforesaid customs ad- 
ministrative act, applied to the United States circuit court for this district 
for a review of the questions of law and fact involved in the board 's dé- 
cision. After the board had made its return pursuant to an order grânted 
upon this application, further évidence was taken under an order of the 
circuit court obtained for that purpose. This further évidence, among 
other things, showed that the relative cost in this country of piercing 
articles like those in suit with holes, so that they would exactly cor- 
respond in appearance with the ordinary superflue pearl button of com- 
merce, was about one twentieth of the cost of the articles themselves. 

Albert Comstock, foT importeTà. 

Edward Mitchdl, U. S. Atty,, and Thomas Greenwood, Asst. U. S. 
Atty., for collector. 

Lacombe, Circuit Judge. The collector, although he classified thèse 
articles as buttons, seems to hâve done so only in order to make up a 
case for submission to the board of appraisers, himself expressing the 
opinion that itîs a "strained Construction of the law"so to classify thëm ; 
and the board of appraisers expressly state that^ in their opinion, the 
question is one ofsome doubt, and that the doubt isinsufficienttojustify 
a reversa] of the décision of the collector of the port; and for that reason 
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thôyafl&iaïljhis action, j The boayd ,flnd that the articles are "small, 
round; jnqtRSSÇscrf mother of pe^arl; oy ,shell, which ha^vereached such a 
stage of manùracture that.they are wnsuitable for use exççpt as buttons." 
The évidence does not seeinto vyarrant that conclusion, because there is 
distinct p|Oof out of the mout^g of witnesses whose cbaracter is unas- 
sailed, to the effect that thèse g,rtiçles çan be, and in fact are, used to a 
substantial extent for other ; purposes than for the completion of their 
transformation intp buttons^ The bpard also find that the articles are 
neither shanked nor piercçd; but technically, and among manuiacturers, 
are known as "buttons." Manilestly they are not shanked or pierced, 
and how they may be knpwn, technically among manuiacturers is im- 
material. The question to be determined hère is whether they are "but- 
tons," within the languqge of the tariff act, — ^language which is to be 
taken in its ordinary meaning unless it appears that trade and commerce 
hftye gi ven some spécifie roeaning to the words employed. Now, although 
they may stop shqrt of beingjqpnîplete buttons by a very small measure, 
that circumstance is immaterial; and it is also wholly jmmaterial with 
what intent the process of their njanufacture was stopped at that point. 
Much testimony seeins to harve been taken beiore the board of appraisers 
going to show that the articles were imported in this unfinished condi- 
tion, in order that they migjit,escape the taritfrate laid upon pearl but- 
tons, andpay the lower rate imposed on manulàctures of pearl or shelL 
In Seeberger y. FariveU, 139 U;; S, 608, 11 Sup. Ct. Rep. 650, it was held 
thaï the question as to the intent of the importer wps wholly immaterial, 
so long as congres» provided thaA goods in a particular condition should 
pay a lower rate of duty than goods in anqther. It was and is the right 
ot the importer, if he so chposes, to put bis goods into such a condition 
for importation hère as will.enable him to get them in at the lower rate. 
There is no finding of the board. of appraisers as to whether the word 
"buttons" or the words "pearl buttons" bave a distinct commercial 
meaning in trade and conimeroe. i Acçording to the ugages of common 
speech, thèse articles hère are not Qoiîipleted buttons, because they lack 
the essential élément of a device; whereby they may be afhxed to gar- 
ments. Some évidence was ..given, and exhibits introduced, as to a 
method ot pasting them upon qloth, but it was apparently an experi- 
nieutal use only. Manifestly it distqrts the cloth, as it has in the case 
of the exhibits submitted; and upon.this argument it became apparent, 
fromactual experiment, that the présence of a little moisture sosoftened 
the cément that the " button" dropped off. Under thèse circumstances, 
such testimony can hanlly be considered sufficient toestablish the prop- 
osition that the articles imported hère are now in condition to be 
fastened to garnjients for ueç.ap bflttons; and that. being so, it seems to 
me that thfsy corne short of theddesignation "buttons," as used in the 
tifade, and in fact baye not y«t! been sufficiently advanced in manufact- 
ure to beçome the "buttons"; of igverj'-day speech-. For thèse reasons 
the décision of the board of appraisers isreversed, andthe coUector di- 
rected to classify thie articles in suit as manufactures of mothet of pearl,, 
as claimed by the importe;rs in their protest. 
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United States v. Wonq Sing. 

:•: (District Court, D. Washington, N. D. June 84, 1892.) 

Chinesb Exclusion — Indiotment— Summaet Peoobedings. 

The provision of section 4 of tiie aot of May 5, 1B92, that ail Clilnese persons con- 
vjoted of being unlawfully in the United Btates shall be imprispned at hard labor 
for a period of not over a year, and thereaf ter removed f rom the oountry, does not, 
because of this " inf amous punishment, " render it necessary, under the constitution, 
trO proceed by indictment against ail Chinese persons arrested under the act; for it 
is the évident intent of congress that Chinese shall be removed by summary pro- 
ceedings as heretofore, and to.^ive effect to ail the provisions of the act.it ahould 
be construed as requiring criminal prosecùtions only in cases in which the govern- 
ment is able to procure évidence to jnstify the same. 

At Law. Information charging that the défendant is a Chinese per- 
son found in the United States, and that he is not lawfuUy entitled to be 
or remain therein. Demurrer to the information overruled. 

p. 0. SvUimn, Asst. U. S. Atty. 

W. H. White, for défendant. 

Hanfobd, District Judge. The argument in support of this demurr 
rer is that the fpurth section of the act of congress of May 5, 1892, en- 
titled " An act to prohibit the coming of Chinese persons into the United 
States," requires the iœprisonment at hard labor of persons convicted 
under said law; and as he naay, upon conviction, bpsubjected to an in- 
famous punishment, therefore he cannot be brought to trial on this charge 
upon an information. It is true that by the décisions of the suprême 
court violations of law whiçh may be punished by imprisonment in;a 
penitentiary are held to be infamous crimes; and under the fifth article 
of the amendments to the constitution of the United States no personcan 
be held to answer for an infamous crime except on a presentment or in- 
dictment by a grand jury. Now, if it is also trUe, as contended by coun- 
sel for the défendant, that every Chinese person found to be unlawfully 
in the United States must, upon being so adjudged, be punished by im- 
prisonment before being sent out of the counti'y, then it follows as a 
logical séquence that, by this law, the government has tied the hànds of 
its ofEcers, so that hereafter there can be no such thing as ridding the 
country of Chinese invaders by proceedings of a summary character, as 
heretofore, and the courts must patiently proceed to deal with them one 
at a time, and, after a formai indictment by a grand jury, give to each of 
them a regular jury trial, and, as fast as the machinery of the law can be 
operated, fill the prisons of the country with them. Thèse people hâve, 
since the dateofthefirstlawenactedto restrict theirimmigration,demanded 
jury trials; and now, if by the new law this government has, in effect, 
acceded to such demand, they may easily defeat the law by coming in 
such numbers as to paralyze the courts. The capacity of the courts as to 
the number of cases which may be tried in accordance with law in a 
given time is limited. But the number of Chinese persons who may 
enter the country clandestinely and require trials, is comparatively un- 
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limited. The third section of the act places upon every Chinese person 
arrested on this charge the burdenofestablishing by affirmative évidence 
his right to remain in the United States, — a provision which is incon- 
sistent with the fundamental principles of American jurisprudence, if 
every one of them arrested must be tried as a criminal for the purpose 
of punishing him. The first se;.!,ion of the act continues in force for a 
period of 10 years ail existing laws prohlbiting and regulating the coming 
of Chinese, which laws, as they hâve been construed by the courts, in- 
clude provisions for summi.r^ hearings and judgments by judges and 
United States commissioners. And in the second section of this act the 
words "justice, judge, pr cpinmissioner " are used in such connection as 
to indicate clearly that in the enactment of this law congress contem- 
plated and intended that the law should still be enforced by summary pro- 
ceedings as heretoforè. The argument made has nothing to support it, 
other than thé literal wording of the fourth section of thé new law. 
Against it bears the equally plain provisions of the first, second, and 
third sections of the act, and the important considération thftt the law 
itself, if construed as the défendant contends that it should be, makes 
it possible for the very people against whom it was intended to 
operate to defeat itentirely. To give proper effect to ail the pro- 
visions of this act it is necessary to give it an interprétation author- 
izing indictments and criminal prosecutions in thoà^ bases in which 
the government may be able to secure and produce suflQciènt évidence 
tô justify the sàme, and at the same time preserving the remedy of 
summary prooeedings in ail cases in which criminal prosecutions may 
be, for any reason, impracticàble, and requiring that Chinese persons 
unable to prove their right to remain in the eountry, but who canhot 
be convicted upoh a criminal charge, shall be sent to their own coun- 
try, in accordance With the procédure and practice adopted in enforcing 
the existing laws. Such procédure and practice permîts an informa- 
tion to be filed by the United States attorney, upon which the accused 
may be brought to trial, and if, upctn such trial, the judge finds the 
necessary facts, he may issue process for the removal of the accused 
to his own country. ï^r the above reasons I will overrule the demurrer, 
and will proceed with this case in the manner indicated. 
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J. L. MoTT Iron Works v. Standard Mandf'q Co. 
(CircuU Court, W. D. Pennsylvania. May 28, 1898.) 

L Patents iob Inventions — Limitation op Claims — ^Pkiob Abt — Bath OrEBTiAyws. 
Letters patent No. 170,709, issued Uecember 7, 1875, to William S. Carr, for an 
improvement in waste valves and overflows for battas and basins, claim: "The 
tube, o, provided wlth the coUar, i, and lock nut, l, for clamping tbe slab, m, in 
combination with the tubular stem, /, of the valve, e, passing tfirough the lock nut, 
l, and means for sustaining the tube, /, when elevated, snbstantially as set f orth. " 
Held that, in vlew ôf the prier state of the art, as shown specially by the patent 
of July ai, 1874, to J. T. Foley, the patent must bo Umit«d to the apeciflo meoha- 
nism dëscribed. 
9. Bame— Combination— Unpatbiîtablb AooREaATioN. 

Claim 2 of letters patent No. 358,147, issued Pebruary 22, 1887, to John Demarest 
for a kindred improvement, is for a mers aggregation of parts without coH>perating 
. action, and not for a patentable combination. 
8. Same— Limitation or Claim— Disolaimeb. 

^' Wherean applicant acquiesces in the rejection of his original claims by filing 
a disclaimer, submitting modified claims, and accepting a patent therefor, sucb 
daims must be strictly construed. 

In Equity. Suit by the J. L. Mott Iron Works against the Stand- 
ard Manufacturing Company for infringement of patents. Bill dis- 
missed. For prior report, see 48 Fed. Rep. 345. 

Pranm Forbea and W. Bakewell & Sons, for complainant. 

ConnoUy Bros., for défendant. 

Before Aoheson, Circuit Judge, and Buffington, District Judge. 

AcHESON, Circuit Judge. The défendant is charged with the infringe- 
ment of letters patent No. 170,709, for an improvement in waste valves 
and overflows for baths and basins, granted to William S. Carr, Decem- 
ber 7, 1875, and No. 358,147, for a kindred improvement, granted to 
John ^Demarest, February 22, 1887. The spécification of the Carr 
patent states that overflows for baths and basins hâve been made of a 
vertical pipe, passing through the woodwork or slab, and connected at 
its bottom end with the sewer pipe, and with a branch to the bath or 
basin, and at the intersection is a seat for a valve on the lower end of 
an overflow pipe within the vertical pipe. Then foUow in succession 
thèse two clauses: 

"In this character of overflow, the cap for tbe vertical pipe bas been con- 
nected tothe slab by bolts, and the rod that is used to lift tbe overflow pipe 
and valve bas passed through this cap." 

"My invention is made for dispensing entirely with the cap, and allowing 
the upper end of the vertical tube to be filled by a tabe that is lifted with 
the overflow pipe, and which is capable of being withdrawn whenever it is 
necessary to take out the valve for cleaning." 

Hère succeeds a référence to the accompanying drawings, and then 
corne some explanations of parts theretofore in use, namely, the ex- 
terior vertical pipe, and its connections at the lower end, and the valve 
and valve seat and valve stem; and it is explained that when the valve 
is upon its seat, water accumulâtes in the bath or basin until it flows 
over the upper edge of, or through apertures in, the hoUow valve 
v.6lF.no.3 — 6 
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stem, (the overflow pipe;) but, when the valve is raised from its seat, ' 
the contents' of the bath or basin flow off by tHe escape pipe. Then 
follows this clause: 

"My improVemènt relates to a flange, i, applied aîound the upper end o£ 
the cylinder, a, and a look nut, î, at the upper end thereof, wtiereby the table 
of slal), fà, is'eiamped bëttteen such lock niit and the flange, i. " 

The "cylinder, a," is the "vertical pipe" already mentioned, — the 
staild pipe which incloses the overflow pipe. lû the patent drawing 
thé lock tiUtj ^ is shown to be a flanged thimble, with a top opening 
screwêd upon the outsidè of the upper end ofthe cylinder, a, and 
resting upon the upper side of the slab, m; and the " flange, i," is shown 
as seftted against the under side of the slab, m. The experts on both 
sides state that the drawing represents the flange, i, to be intégral 
with the cylinder, a. Manifestly upon the face of the drawing this is 
sOy and nothing in the spécification sùggestsany difièrent construction 
ofthosé parts. The spécification states: 

"Thetubular stem,/, of the valve, e, is continued through the lock nut, 
ai^d of a sfzeto flt the interior thereof loosely; and in <hia enlaiged portion, 
n, of ^uph stem tîiei-e is an L-shaped slôt, as seen in Fig. 2, so that a screw 
or pin, o, Jiàssi^g through the lock nUt, may eriter this slot, in order that 
the valve may be held up, after it has been raised, by partially turning the 
tubular stem^for the pin tocenter the horizontal portion of that slot. I re- 
mark, however, that a spring catch in the tube, n, might be employed to hold 
the valve nfl,,t|ie:end of sald spring catqh resting upon the upper end o£ the 
lock nut. * * * it desired, an o val stem, with a neck therein, might be 
employed if a wovable cover is placed inside the lock nut, through which this 
stem passée, "'ii' 

In Carr's original appli(ia,tion the first two claims rèàd thuà: 

"(1) The lock nut, Z, and coUar, i, in combination with the tube, a, pipes, 

6 and c, reniovable tubiilar stem, /, and valve, e, substantially as set forth. 
"(2) The tubùlar stem, h, passing through the lock nut, Z, and provided 

with œeans for sustaining satd stem when elevated, in combination with the 

valve, e, stemi /, and tube, a, substantially as set forth." 

The patent'Office rejeoted those claims on a référence to the patent of 
Foley, and Oarr then ainended his application by striking ont said 
two claims, and substitiîting the foUowing disclàimer and claim: 

"I do not claim an overflow tube, valve, and tubular stem, nor the device 
shown in the patent of J. T; Eoley, July 21, 1874. I claim as my invention 
(1) the tubCi a^provided with the collar, i, and lock nut. /, for clamping the 
slab, w», in combination with the tubular stem, /, ofthe valve, e, passing 
through the lock nut, l, and meâns for sustaining the tube, /, when elevated, 
substantially as feèt forth. " : 

This claitiiw'as allôwed 'îirid th^ patent issued. . 

The Foley patent, which was for an improvement in this class of 
waste valves aûdbverflotysj'^as'grânted originally July 21, 1874, and 
was reissuèd'Ntivember ;16i Î876. In his spécification, after mentibiii- 
ing an 'objëbtioh àrisilig frotn the difficulty in removing the tube àïid, 
valve fût cleansitog, ï'blëy'feâjîs:' .',;'. 

"My invention relates to àri improprement that is made for allô wing the 
valve andovérfloW to he eààily removéd; ïbr this purpose the valve and its 
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tubular stem is Continued up throitgh the marble or wooden slab or table 
contiguoua to the basin or bath. and provided with a removable cap, through 
wbicb the stem to the handle passes." 

The spécial featuresof Foley's improvement are thus explained in his 
spécification: "The stand pipe, /," of the bath or basin overflow passes 
up throus;h the slab, and is provided with a removable cap, "preier- 
ably screwed upon the tube, /," and through this cap is a rod, m, with 
a "handle, n," at the upper end, and the lower end of the rod is con- 
nected by a bridge or bail with the "tubular stem, o," which is within 
the tube,/, or stand pipe, and forms the overflow pipe. The rod, m, 
is so made that when it is raised and partially revolved it will sus- 
pend the tubular stem and valve. For this purpose the rod, m, is made 
"oval sectionaUy, with a circular neck at the proper place," to allow a 
turning motion when the valve bas been lifted the proper distance. If 
necessary to remove an obstruction, or for cleansing purposes, the stem 
and valve may be drawn out by removing the cap. The drawing shows 
a screw connection between the removable cap and the tube or stand 
pipe,/. 

The defendant's stand pipe is not provided with the flange or col- 
lar, i, of the Carr patent, or with any équivalent thereol', but is the 
sarae as the Foley stand pipe. There is in the defendant's structure a 
tubular flanged sleeve, which screws upon the upper threaded end of 
the stand pipe, and this screw connection is substantially identical with 
the connection between the corresponding parts shown in the Foley 
patent. This tubular flanged sleeve is exteriorily screw threaded, to re- 
ceive a nut to clamp the sleeve to the table or slab, and this attachment 
of the sleeve to the table or slab is secured irrespective of whether the 
sleeve is attached to the stand pipe or not. The upper portion of the 
defendant's overflow tube is screw threaded, and to it is screwed a hamlle 
cylinder, having thereon two diametrically opposite projeçting vertical 
lugs at différent heights, and this handle cylinder extends up through 
the tubular flanged sleeve. This sleeve bas an inwanily projeçting an- 
nular flange, which acts as a cap or cover for the annular space between 
the stand pipe and the overflow tube within it. The inwardly projeçt- 
ing flange has extending through it a vertical groove, which co-operates 
with the projeçting lugs on the handle cylinder, thus: When the over- 
flow tube is lifted, the upper lug passes through the vertical groove, and 
if the handle cylinder is then turned the upper lug wiil rest ujjon the 
upper surlace of the tubular sleeve, and support the overflow tube and 
valve in a raised position; but if it is desired to withdraw the overflow 
tube and valve siltogether, this can be done by turning the han<lle cylin- 
der until the lower lug registers with the vertical groove. Thèse de- 
vices ibr manipulating and sustaining the overflow tube wbeii elevated, 
we think, are substantially différent from the means shown or suggested 
in the Carr patent. 

We now turii to a considération of the construction to bë given to 
the Carr patent. A carelul study of the prooi's has convinced us that 
Garr's invention was by no means oue 6î any primary character. He 
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was an împroyer sîmply, and if Ms improvement cdléd into exercise 
inventive genîub ât ail the advance made was not great. Undoubtedly, 
Foley had previously conceived the idea of making the valve and its 
tubular stem easily removable from the stand pipe, and had devised 
means to aecomplish that resuit. Hence, when Carr's original claims 
Were rejected on the Foley patent, he struck out the word "removable" 
as applied to his " tubular stem, /," and aJso discarded the "tubular stem, 
Tij" as a distinct élément of his combination. Again it is worthy of 
notice that in his second original claim the flange or coUar, i, was not 
mentioned; but in his claim as finally formulated he inserted the words, 
"the tube, a, provided with the collar, i." Clearly, this became an essen- 
tial part of the combination. Indeed, it seems to us that the spécifie 
devices disclosed for Connecting the slab and stand pipe constitute the 
especial feature of the invention as finally claimed. This view is greatly 
strengthened when we read, in connection with Carr's disclaimer and 
amended claim, the déclaration contained in his spécification: 

"My improvement relates to a flange, i, applied around the upper end of 
the cylinder, a, and a lock nut, l, at the upper end thereof, whereby the table 
or slab, m, is clairiped between such lock nut and the flange, i." 

We hâve already adverted to the fact that the patent drawing plainly 
shows that the flange or collar, i, on the stand pipe is rigid, and no 
hint to the contrary is discoverable in the spécification. Nor is any 
alternative device Ibr securing the stand pipe to the slab, m, suggeated, 
although we do find several différent suggestions as to means for sus- 
taining the overflow tube when elevated. It is therefore quite inad- 
missible to adopt the theory of the plaintiff's expert that the described 
means for clamping the slabs were merely illustrative of anv suitable 
means. Snmo v. RaUway Co., 39 0. G. 1081, 121 U. S. 617, 630, 7 
Sup. et. Rep. 1343. Again, the action of the patentée upon the re- 
jection of his original claims requires that his claim as allowed shall 
be construed strictly against him, and in favor of the public. Sargent 
V. Lock Oo., 31 0. G. 661, 114 U. S. 63, 5 Sup. Ct. Rep, 1021; Eoemer 
V. Peddie, 49 0. G. 2151, 182 U. S. 318, 10 Sup. Ct. Rep. 98. 
Finally, in view of the previous state of the art, especially as found in 
the Foley patent, we are of the opinion that the plaintiff must be re- 
stricted to the spécifie forms of mechanism shown in Carr's patent, 
(Railway Co. v. Sayles, 15 0. G. 248, 97 U. S. 554; Braggv. Fitch, 39 
0. G. 829, 121 U. S. 478, 7 Sup. Ct. Rep. 978;) but^ as we hâve seen, 
the defendant's structure does not contain the flange or collar, i, or any 
équivalent therefor, and in other respects his devices are not colorably 
but materially différent from those of the Carr patent. 

The claim of the Deniarest patent which it is alleged the défendant 
infringes is as follows: 

"(2) The combination with the horizontal waste pipe, C, and vertical 
stand pipe, E, of the socket, G, screwed upou the exterior of the stand pipe, 
E, and having a flange resting upon the slab, and an inwardlyprojecting pin, 
17, the overflow pipe^nd valve within the stand pipe, the tubular cap, P, 
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flcrewed upon the exterior of the overflow pipe, and slotted for the récep- 
tion of the pin, 17, and tlie lock nut, 16, at the lower end of the tubular 
<cap, P, Bubstantially as and for the purposes set forth." 

In our appréhension, we hâve hère several groups of devices, per- 
forming distinct functions without co-operative action. The particular 
means for attaching together the socket, G, and the stand pipe, E, are 
quite indépendant in opération and function of the devices for sustain- 
ing the overflow pipe when raised, namely, the pin, 17, and the com- 
municating slots in the cap, P, So, too, the means by which the 
acrew attachment of the cap, P, to the overflow pipe is effected and 
kept secured by the lock nut, 16, are distinct from and independent 
of either of the other two groups of devices. Guided by the rulings in 
Pickeiing v, McCullough, 21 0. G. 73, 104 U. S. 310; Hendy v. Irm 
Works, 43 0. G. 1117, 127 U. S. 370, 8 Sup. Ct. Rep. 1275; Royer v. 
Roth, 49 0. G. 1987, 132 U. S. 201, 10 Sup. Ct. Rep. 58; Setter Co. v. 
Kàth, 65 0. G. 285, 139 U. S. 530, 11 Sup. Ct. Rep. 621, and other 
cases, — we reach the conclusion that this claira is for a mère aggrega- 
tion of parts, and not a patentable combînation; but, if a différent view 
of this claim were allowable, and patentable novelty wereçonceded, still 
no infringement of the combination is shown, for the défendant does 
not employ the inwardly projecting pin, 17, and the slots in the tubu- 
lar cap, P, bat means substantially différent. It may be added that if 
Carr's invention was not a primary one, much less was Demarest's, and 
therefore the principle of the cases of RaUway Co. v. Sayles, supra, and 
Bragg v, i'ïteA, supra, has hère full application. 

We are of the opinion that the plaintififs case fails as to both the 
patents sued on. Let a decree be drawn dismissing the bill of com- 
plaint, with costs. 

BuFFiNGTON, District Judge, concurs. 



Johnson Rah^koad Signal Co. v. Union Switch à Signal Co. 
(Circuit Court, W D. PennsylvanUi. AprU 11, 1892.) 
No. 18. 

Patents fob tsmn/rnoTia — AssiaNMBNT and Liobkbb — Power ar Attornet. - 
C, the owner of letters patent, by a power of attorney appointed y, hls "sole 
agent" for the "purpose of working and developing the business of the said pat- 
ents, " for and in considération of a specified royalty "upon every leVer fitted upon 
any railway in the United States, " etc., to bô paid by Y. to C, " with power for the 
sald Y. to oegotiate the sale of said patents upon terms to be agreed upon. ". Held, 
that the power thus conferred did not warrant Y. in making an absolute sale oi 
the patents without the conourrenoe ofC. 

Samb. 

By an instrument of writing executedby Y. In his own name, and as hisown aot 
and deed, without the consent or knowledge of C, nor bis subséquent acQuiescetaoe, 
Y. granted to a corporation, its suocessors and assigna, *'the. sols, and explusive ' 
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rigbtand lloçose under sald reolted t>ateQts to make, use, and sell the improve- 
ments thereln desqribed and olaimed, or intended so to be, to the fvfU end» of the re- 
spective terms of sala patenta, " wlth a proviso that the grantee pay Jo Y. the sald 
royalty. Held, that thU'was àh attempted sale by Y. of the entirépatentsi and; be- 
ing unauthorized by Uis power of attori>ey, was inoperativeto pass the title thereto 
as against a subséquent grantee of C. 

InEquity. On motion by cross complainant for injunction. Denied, 
For former report, see 43 Fed. Rep. 331. 
S. S(;kpyer, for the motion. 
Ùèor^e W. MiUer, opposed. 

AcHESdN, Circuit Judge. This case is now before the court upon th© 
motidti of the Union SWitch & Signal Company, the plaintiff in the cross 
bill, fora preliminary, injunction against the Johnson Railroad Signal 
Compflny, thé défendant in the cross bill. This branch of the case turns 
Upop tlie question of title. Both parties claim title to the letters patent 
ittvolved in this cohtrovér.<sy under Frederick Cheeswright, assignée of 
William R. Sykes. By letter of attomey dated September 10, 1881, 
and exècuted under bis hand and seal, Cheeswright appointed D. M. 
Yeomaûs his "sole agent*' for the United States " for the purpose ofwork- 
ing ând dëveloping the business of the said patents" therein, "for and 
in considération of a payment to be well aud truly made by the said D. 
M. Yeomans to me, the said Frederick Cheesv\;right, my heirs, execu- 
tors, adinihistratorSj and assigns, as royalty, of four pounds per lever, 
Britishi money, for eveïy lever fltted upon any railway in the United 
States, to which Sykes' System of signàling may be attached or connected, 
with p6w«r /or the said ï). M. Yeomans to negotiate the sale of the said 
patenté, upon terms to be agreed upon." The Union Switch & Signal 
Company acquired its title by an instrument in writing dated March 21, 
1882, and exècuted under seal by the said D. M, Yeomans, not in the 
name or as the act and deed of his principal, Cheeswright, but in his 
own name, and as his own act and deed, and signed with his own name, 
without more. This pn per, al ter reciting the letter of attomey from 
Cheeswright of September 10, 1881, proceeds thus: 

"Nq.w. in carr.viiig out and accoraplishing the piirposes of the said agency, 
the sSiià D." M. Yeomans, for and In CDrisidnration of one dollar to hiin in 
hand paid, and of royalties to be paid as hereinafter set fortli, has g. ven and 
granted, and does hereby give an<i ^rant, tb the Said the Union Switch & Sig- 
nal Company, its successors and assigns, the suie and exclusive riglit and 
lieens", under said recited pHtents, to miike, use, and sell the improvements 
therein desc-ribed and claiuied, or intende>l so to be, to the full ends of ihe re- 
spective termaof said p8tei«t«! provided that and by the acceptance hereof 
the said licensee agreus that' he will well'^nd truly pay to tlie said Yeumans 
quarlerly diirlngj. said reSpwtiVô terms, knd to his lieiis, exeeutors, adminis- 
trator-'». and assigné, as royalty, four ponnda per lever, Biitish raoney, for 
every lever fltteii toyitupan any railway in the Unitetl States to which Sykes' 
systen) of sigtialing inay bé attadbed. Witness the hand and seal of the said 
D. M. Yeomans. " 

The tîtle of the Johnspù Railroad Signal Company was acquired un- 
der a power of attomey from Cheeswright to Henry Bezer, dated Octo- 
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ber 31, 1889, and an absolute assignment of the letters patent, in due 
form, dated December 17, 1889,.executed by Bezer as attorney in fact 
of Cheeswright. 

Nothing appears on the face of the papers or otherwise to show 
that Cheeswright assented to or ratified the instrument of March 
21, 1882, exëcuted by Yeomans, or that he acquiesced therein after 
knowledge; hence the question of title, as it is now presented, dépends 
altogether upon the papers themselves. The title set up by the Union 
Switch & Signal Company is prior in date, but its validity is denied. 
It is notto be doubted that an instrument of writing, whereby the owner 
of a patent grants to a corporation, its successors and assigns, the sole 
and exclusive right and license to make, use, and sell the patented in- 
vention diiring the term of the patent, passes the whole monopoly, and 
vests in the assignée the title to the patent. Nellis v. Insurance Ùo., 13 
Fed. Rep. 451 ; Pkkhardt v. Packard, 22 Fed . Rep. 532. It is, in effect, 
a sale of the entire patent. Now, such was the character of the instru- 
ment which Yeomans exëcuted to the Union Switch & Signal Company. 
Had he authority, under his power of attorney, to make an assignaient? 
I think it clear that he had not. He was appointed the "sole agent" of 
Cheeswright in the United States "for the purpose of working and devel- 
oping the business of said patents." Within what précise limits he was 
confined in executing the designated purpose we need not inquire now. 
Certain it is that the sale of the patents was not within the scope of the 
agency as thus deelared, for we find that such a sale was expressly pro- 
vided for in the subséquent clause, "with power for the said D. M. Yeo- 
mans to negotiate the sale of the said patents, upon terms to be agreed 
upon." Indisputably the power thus conferred upon Yeomans to nego- 
tiate a salé of the patents did not warrant an absolute sale by him with- 
out the concurrence of Cheeswright. Yeomans might negotiate the 
terms of a proposed sale, but no sale could be consummated until the 
terms were accepted by Cheeswright. But Cheeswright was not a party 
to the assignment of March 21, 1882, nor does it appear that he ever 
consented to the terms thereof. Therefore, as an attempted sale of the 
letters patent, it was the unauthorized act of Yeomans, and inoperative 
to pass the title. It is, indeed, earnestly contended that, so long as 
Yeomans disposed of the letters patent upon the reserved royal ty speci- 
fied, he was at liberty to act as he did, and that the consent of Chees- 
wright was necessary only in the event of a transfer of the letters patent 
for a gross sum. But the intention to make such distinction is not ex- 
.pressed in the power of attorney, nor inferable from the language used. 
Whatever the terms of sale might be, the consent thereto of Cheeswright 
was essential to validate the transfer. As this conclusion is fatal to the 
présent motion, I refrain from any further expression of opinion. 
Whether the instrument of March 21, 1882, is available to the Union 
Switch & Signal Company for any purpose ought not to be coasidered 
until the final hearing of the whole case. 

The motion for an injunctionis denied. 
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Babnes Automatic Speinkleb Co. v. "Walwoeth Manuf'g Co. et al. 

[Circuit Court, N. D. IlHrwls. Jtme 8, 1892.) 

P^TBNTS POB Inventions— NovBLTT — Automatic Fieb Bxtinouisher. 

■ The third, fourth, and flfth claims of lettérs patent No. 233,893, issued October 
19, 1880, to Charles Barnes for an autoniatio are extinguisher, which claims are for 
a Vtflve-releasing devloe, oonslsting of wlres, a lever, and a f usibly joiuted slide, 
and the oombination of a perforated distributer, a valve located In the distributer, 
having a stem which projects through the shell of the distributer, and a lever to 
hold the valve to its seat, are voli for want of novelty. 

In Bquity, Bill by the Barnes Automatic Sprinkler Uompany against 
the Walworth Manufacturing Company and others for an injunction and 
an accounting. 

West & Bond, for complainant. 

James J. Myers, for défendants. 

Bi^ODGETT, District Judge. In this case the complainant seeks an 
injunction and accounting by reaspn of the alleged infringement of pat- 
ent No. 233,393, granted October 19, 1880, to Charler Barnes for an 
''automatic fire extînguisher." The patent in question concerns that 
class of deyices which are intended to extinguish incipient fires by au- 
tomatic means, whereby any unusual heat releases the water and puts 
the device in action. This is by no means a foundation patent, but is, 
and only purports to be, an improvement upon prior devices of the same 
class. îhe inventor says in his spécifications: 

'"ihe pbject of this invention is to provide a stipply valve, which will be 
more easil^y and securely forced and held to its seat, and more readily released 
theref rom. » 

"A furtber object is to relieve the valve-sustaining device from the straln 
conséquent upon the expansion and contraction of the valve closing and re- 
leasing wirea under varying températures. " 

"Another object la to relieve the fusible solder joints from strain, so that 
they may be raade more sensitive to heat without liability of parting except 
in case of fire." 

"Its object Is, flnally, to provide a means to hold the valve seated within the 
distributer securely to its seat, without liability of fracturing the solder 
joint by. Which it is held, by expansion and contraction of the métal." 

The patent contains seven claims, but infringement is charged only as 
to the third, fourth, fifth, and sixth, which are: 

"(3) A valve-releasing device for automatic flre extinguishers, consisting 
of wires, C, lever. H, and fusibly jointed slide, I, combined to operate sub- 
stantialiy as set forth. (4) In an automatic are extiuguisher, the oombina- 
tion, substantially as set forth, of a perforated distributer, a valve located 
within said distributer, and having a stem which projects through the shell 
of the distributer, and a lever, as K ', to hold the valve to its seat within the 
distributer until its fusible joint, K', is released by heat. (5) In an auto- 
matic fire extinguisher, the combination, substantially as Specifled, of a per- 
forated distributer, provided with a valve, the stem of which projects through 
the distributer shell, with a jointed lever, K S and latch K'^, said latch rest- 
ing upon a projection on the shell of the distributer, and secured thereto by 
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fusible solder to hold the valve to Its seat. (6) In an automatic fire extin- 
guisher, the comblnation of a perforated distributer, and a valve to control 
the supply of water to said distributer, said valve provided with a two-part 
stem, and an elastic cushion between the parts, to hold the valve to its seat 
with elastic pressure by fusible solder, substantially as specilled. " 

The défenses interposed are: (1) That the patent is void for want of 
novelty; (2) that défendants do not infringe. 

I was considéra bly embarrassed on the hearing of this case by the as- 
sertion on the part of complainant that this patent had been, in a suit 
brought by Barnes and another against Ruthenberg, after full hearing 
before the United States district court for the southern district of Ohio, 
sustained as a valid patent by the leamed district judge then presiding, 
(Judge Sage). 32 Fed. Rep. 159. But an examination of the alléga- 
tions of the bill and proofs thereunder as to the matters of défense set 
up in that case shows that the proofs in this case upon the issue of nov- 
elty are much more full and exhaustive than they were in the case be- 
fore Judge Sage, and that the prior patents cited hère, which seem 
to me most material to the défense, were not before that court. In other 
words, the proofs in this case differ so essentially from those in the former 
case that the décision in that case cannot be deemed controlling in this; 
the difiference in the proof taking this case out of the rule of comity 
which should apply in this class of cases where the proofs are the same, 
The proof shows that in the year 1809 William Congreve, a celebrated 
English inventer, obtained a patent, one feature of which was an "ap- 
paratus for extinguishing fire, which shall be called iûto action by jibe 
fire itself, at its first breaking out, and which shall be brought to bear 
upon the part where the fiâmes exist." Briefly described, the appara- 
tus which was covered by his patent consists of distributing pipes, lo- 
cated around the upper part of the room or building to be protected, 
connected with a water tank or water supply of some kind, with valves 
80 adjusted and held in place by a combustible detent that, on the break- 
ing out of a fire, the cord or detent would be severed, the valves opened, 
and the water turned upon the fire. He also suggests thaï, in the place 
of a combustible cord, the same thing may also be effected by having 
the end of the cord or wire in the room fixed, by means of certain cé- 
ments, which shall give way or release it, without the immédiate con- 
tact of the fiâmes, but merely by the effect of the beat, the atmosphère 
of which would soon acquire a température sufficiently high for the pur- 
pose. He then incorporâtes in his spécifications a table giving the de- 
grees of heat at which différent céments melt, so as to call the device 
into action... As, for illustration, a composition consisting of three parts 
resin and one part shellac melts at 102 Fahrenheit; a composition of 
nine parts ahellac and eight resin melts at 107; a composition of two 
parts resin and one shellac melts at 113; a composition of eight parts 
bismuth, five lead, and three tin, melts at 190; and adds, "thèse sub- 
stances may be further varied, and other similar ones applied on the 
same principle." The proof also shows that the device suggested by 
the Congreve patent came into use, to some extent, in England, and that 
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patents TWèfèlâkenGuïifromtimeto time, both in England and in this; 
cpuiitry, on' .i&prbVënaèhts upôn thb Oongreve device, and that the last 
10 years havé.^é.eg,'^pècially prolific iti patented imprôvemfents in this 
art in the Ui^i^ji Sjtaies. Amongthose who hâve takën dût patents in 
this field within the ïast few years are Henry S. Parmlee, C. W. Tal- 
cott, and Charles Bornes, the patentée now before the court. 

The distinctive features of the complainant's patent are: Mrst, a dis- 
tributér, or rose head, with a valveseat atthe point where the rose head 
is Connected with tlate supply pipe, the stem of this valve extending 
thïôUgh the shell of the distributer or rose head, and a lever hinged at 
oBé'side <Jf the rose head, and so adjusted that it can be brought to bear 
upon the end of the valve stem, and hold the valve stem firmly in its 
seat, 80 aâ to restrain thewater; this lever being held in place by fusible 
solder, s6 that an increase of beat in the room in the vicinity of the rose 
bead stifflcient to melt this solder will release the valve, and allow the 
water to flow through the distributer or rose head. Second, An elastic 
cushioBv or spring, înserted in thia valve stem, so that the pressure upon 
the valve will be, to a certain extent, relieved by this elastic cushion, 
and thereby prevent tiie liability of the pressure of the water upon the 
valvefrombreaking the solder wbich holds the water back. 

• Idonot find in the proof any satisfactory évidence that the défendants 
inMnge the third claim of this patenta I find nothing in the défendants' 
patent which corresponds to the wires, G, lever, H, and fusible jointed 
slide^ I, which are éléments of this claim. But, if I did, I find thèse 
fêàtures anticipated in nearly every patent upon devices of this charac- 
ter from that of Congreve to the date of the Barnes patent. They are 
also shown in the drawinga of the Barnes patent of February 18, 1879. 
I am therefore quite clear that the complainant bas no right to a decree 
for the alleged infringement of the third claim. 

The fourth and fifth claims are for the combination of a perforated dis- 
tributer, a valve located within the said distributer, and having a stem 
which projects through the shell of the distributer, and a lever to hold 
the valve to its seat within the distributer, and only differ slightly in 
the description of the fuëible fastening. This device, so far as the valve 
within the distributer and stem extending through the distributer is con- 
cerned, is clearly anticipated by the Barnes patent of February 21 , 1879. 
While the Talcott patent granted Ja'nuary 31, 1882, but for which ap- 
plication was filed in thë patent office April 8, 1879, — and thé publie 
notice of the device must be carried back to the date of filing the appli- 
cation, — clearly shows and describes a distributer provided with a valve, 
the stem of which projects through the shell of the distributer, and 
which is held in place for the purpose of closing the valve by a cup- 
shaped lever, hinged upon one side of the distributer, and which passes 
round 80 as to press upon the valve stem, and which iô fastened upon 
the other side of the distributer by a solder pin, so located as to be 
mèlted by a gufficient increase of beat in the room, and thereby release 
the lever, open the valve, and set the water flowing through the distrib- 
uter. It is true it is urged and insisted on the part of the complain^ 
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ant ttiat this Talcott device does not shbw as effective a lever as that 
shown by the complainant's device, but it shows the idea, and whatever 
difierence there is between the complainant's lever and the Talcott lever 
is simply due to a mère mechanical change of construction. It is true 
that the Talcott lever is in the shape of a cup, and is intended to cover 
the shell of the distributer, but that does not change the principle upon 
which it acts, and by which it holds the valve in its seat. As bas been 
already said, the fusible solder joint or fastening which holds the dis- 
tributer closed in thèse two claims seems to me to bave no patentable 
novelty in view of the many forms of such joints shown in the proof. 
Talcott's fusible pin, and the solder joint holding the cap in place in 
Barnes' patent of February 18, 1879, are both sufficient illustrations of 
such joints. I am therefore very clear that the Talcott patent of Jan- 
uary 31, 1882, which relates back to the time it was applied for in 
April, 1879, clearly anticipâtes the fourth and fifth claims of the com' 
plainant's patent. 

As to the sixth claim, which covers, in combination with the valve 
and the lever, an elastic cushion in the stem of the valve, it is sufficient 
to say that the défendants use no such elastic cushion, and therefore do 
not infringe. 

For thèse reasons the bill is dismissed for waat of tquity. 



The Serafis. 

Smith v. The Sebapis. 

(Ctrcutt Court vf AppeaU, Fovrth Circuit. Vaj 95, ISM.) 

No. 7. 

1. Mastvb asd Sbbtant— Nboligencb— Machtitbbt— Oi-t) Pattbrw. 

Wbere a workman is employed to do certain work with a machine wliîeh ho fnlly 
nnderatands, though it may not be of the newest pattern, and may require more 
care than newer patterns, but nevertheless is in perfect order of its liiua, he takes 
the risk of ail accidents whtclî may bef ail hlm in Its use. 

S. 8ahb — Winch with Unootebed Coowhbel. 

Llbelant, a stevedore, was drlvlni; a winch on the steamship Serapis. The cog- 
wheels were uncovered, but llbelant, wbilo looking at the hatch back of hlm, put 
his hand between the wheels, wbere it was crushed. The winch had no covering 
over the cogwheels, with which wlnches are now customarily made, but was In 

food order of its klnd. Llbelant had worked at it for several hours before the acci- 
ent, and knew ail about it. The mate had warned hlm to be oarelul. Held, that 
libelant's négligence was the sole cause of the accldenb 
OoFF, Circuit Judge, dissenting. 
49 Fed. Rep. 893, rerersed. 

Appeal from a Decree of the District Court of the Unîted States for the 
District of Maryland. 

In Admiralty. Libel for personal injuries. The court below awarded 
libelant one half his damages. 49 Fed. Rep. 893. Beversed. 
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Qonvers & JErlin, W. Bemiton Ciisp, and J. Parler Kirlin, for appellant. 

I. Cookman Boyd and Oharlea Henog, for appelles. 

Before Hughes, District Judge, and Bond and Goff, Circuit Judges. 

Bond, Circuit Judge. It appears from the record in this case that 
some time about the Ist of January, 1891, the steamship Serapis arrived 
at the port of Baltimore with a cargo of iron ore. Upon her arrivai she 
made à contract with a head stevedore, who had a gang of other steve- 
dores in his employ, experienced in the business, to unload the ship. 
The Serapis ranked A 1 at Lloyd's, and was fitted -up with two winches 
in the usual position on the ship, which had been on her for six years, 
and had been made by the first machinists in Liverpool. The record 
shows that thèse winches were in perfect order, and no objection was 
made lo them by the head stevedore, with whom the contract to unload 
the vessel was made. The libelant, Smith, was set to work at first to 
manage the winch, while the cargo was taken out of a forward hatch. 
Of course bis face was turned towards the hatch in front of him, and he 
could see from his position whether it was time to wind up the winch 
or let it go, — to hoist or lower the buckets, into which the ore was placed. 
He worked the winch for four or five hours in the nighttime while the 
forward hold was being emptied of cargo. A fellow stevedore was placed 
in the proper position at the hatch to let him know when he was to lower 
or hoist. This he did vocally or by a wave of the hand. The next 
morning Smith was put to use the same winch, but the hatch out of which 
cargo was to be taken was behind him. A stevedore was placed there 
to give him notice what to do with the winch, but Smith, unmindful 
of this fact, turned his head behind him to see for himself when and 
how to move the winch, By so dqing he lost sight of the wheel by 
which steam was turned on or off, and placed his hand on the cogwheels 
instead of the wheel, and lost several of his fingers. 

If the libelant felt called upon to look behind him to watch the hatch- 
way where the stevedore was placed to give him notice what to do, be- 
cause the stevedore so stationed did not do his duty, and call lUt to him 
what to do, this was négligence oh the part of a fellow employé, with 
whom the ghip had nothing to do, for he had been employed by the 
head stevedore, as Smith had been, and not by the ship. The libelant 
contends that although he may hâve been négligent in turning his head 
to watch the hatôh behind him, yet, if the winch had had its cogwheels 
covered, he would not hâve been injured, notwithstanding his négligence. 
The winch at which libelant was working had, as the record shows, 
been on the Serapis for six years, and cargo after cargo had during that 
time been discharged by its use. There is no évidence whatever that it 
was not in perfect order for that style of machine. The libelant knew 
ail about it, for he had worked at it the night before for four or five hours, 
and an hour and a half on the morning of the accident. It was not pe- 
culiarly dangerous in its construction, for the valve wheel was even further 
away from the cogwheels than usual , though the évidence hère somewhat 
conâicts. The captain, however, states that he measured it, and its dis- 
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tance from the cogwheels was 12 inches. The libelant states that he told 
the mate that there ought to be something over the cogwheels, but he 
aaid: "You be a little careful, and it will be ail right." 

Now, the question is whether the owners of the steamship Serapis can 
be called négligent because they had on board the steamer a winch 
which had been there for six years, in continuai use, was in perfect or- 
der, but required more care on the part of the person who worked it 
than some more modem machines of the kind. And this, too, when 
the machine was well known to the employé, and that it required some- 
what more attention on bis part than other machines fitted for similar 
use. We are of opinion that where a workman is employed to do cer- 
tain work with a machine which he fuUy understands, though it may 
not be of the newest pattern, but nevertbeless is in perfect order of ita 
kind, and may require more care than newer patterns, he takes the risk 
of ail accidents which may béfaU him in its use. And if, as is the fact 
in this case, he did not exercise the care required, he must suffer the 
conséquence of bis négligence. This libelant's misfortune bas our deep- 
est sympathy, but to do injustice through sympathy for the injured is 
to do away with law, and make recovery for loss dépendent on the ten- 
derness or want of it in the feelings of the court. We think the decree 
of the district court in this case should be reversed; and it is so ordered. 

GOFF, Circuit Judge, (dissenting.) I think the decree of the district 
court should be afSrmed. The libelant was one of the stevedores em- 
ployed in nnloading a cargo of iron ore from the steamship Serapis, in 
the port of Baltimore. Two winches were used by the steamship in un- 
loading its cargo, — one for hoisting the ore out of the hoid of the vessel, 
and the other to draw the crâne to and from the wharf. Libelant was 
assigned by the head stevedore to the duty of running the lastrmentioned 
winch; and while so employed bis hand was caught between the cogs of 
ibé driving wheels, crushed, and permanently injured. He claims that 
thé windh at which he worked was dangerously constrùcted, not prop- 
erly guarded to protect those employed to work it; and that it was nég- 
ligence on the part of the ship owners to keep it in that condition. 

I think the testimony shows that the winch was dangerously con- 
strùcted,^— unnecessarily and unusually so. The valve stem is im- 
inediately in front of the cogs, and the wheel on the top of it, by which 
it is moved, is directly opposite the meeting place of the teeth of the 
cogs. While there is some conflict in the testimony on this point, the 
weight of the same is that the distance from the cogs to the wheel is not 
more than from five to seven inches. The stem is controlled by a valve 
near the deck at the feet of the winch man, from which the valve stem 
rises about three and one half feet, and on which is the wheel. There 
was no covering or guard over the cogs to protect the hands of the oper- 
ative, as is usual in machines of this character; that could bave been 
easily and at a trifling expense affixed. It is clear to my mind that it 
Was improper to provide such a winch for such work, and that the 
steamship in doing so was guilty of négligence. It is no answer to this 
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%o àay tbat thë wibcli wa3 used for' some years witîïotit an'accident oiv 
'tskrimg] the wondet Î8 that one didnot happénsooner. The testimony 
does not show that^thé libelant wàs inefficient or cai^eless, but that ha 
-t?(ts-àn experienoéd and skillful workman, 88 years of âge, wbo fuUy 
'anderstodd bis business. It is shoWn that hecould notsèe the tub used 
ilî hoisting the orô Without turding bis eyes from thte winbh, and that 
he was compelled toido so while at work, and operaté the valve at the 
samô time. Whefl h&'Was so engaged the accident happened. Nor is 
itan answer to say 'that the libelant sought the employment and as- 
sùmed the risk, and that he was not compelled to continue using the 
machiné, — that he coùld quit work when be jileased. The risk he as- 
sumed was that common to such work when proper.macbinery is fur- 
nished. Such men cannot al way s quit work when they please. On the 
contrary, tbey are compelled to labor, and, as I understand the law, it 
requires those using their labor and prbviding machinery for that pur- 
pose, dangerous in oharacter, to use ail reasonable means to guard 
against accidents, and to protect those employed by them. In con- 
sidering the duty and fche liability of the employer to the party em- 
ployed^ Mr. Justice Hablan, in Éoughy. RaUroad Oo., 100 U. S. 213, 
said: 

"One, and perhaps tlié most Important, of thèse exceptions arises from the 
obligHtion of the master, whether a natural person or a corporate body, not 
to expose the servant, wten conducting the mast^r'a business, to périls or 
hazards against which he may be guarde^ by proper diligence iipon the part 
of tlie master. To that end the master is bound to observe ail the care which 
prudence and the ex^euciês of the situation require in providing the servant 
wlth machinery or ottiër Instrumentalities adequately safe for use by the 
latter.» 

Without quoting further fropn this case on this point, I cite BiazeU v. 
Manufaduring Ço., 48 Me. 116; RaUroad Oo. v. State, 44 Md. 283; 
WheeUrv. Àîanufacturinff 0»., 135 Mass. 294; Ford v. RaUroad Co., 110 
Mass. 241; .alsoWharton on the Law of Négligence, (section 211,) where 
the author says: 

"The question is that of duty; and without making tbe unnecessary and 
inadéquate assumption of implied warranty, it is sufflcient, for the purpose 
of justice, to assert thatit Is, the duty of an employer, invitfng employés to 
use his structure and machinery, to use proper care and diligence to make 
such structure and machinery ât for use." 

But it is contended by the appellant that the libelant cannot recover, 
because he, in efifect, contracted to work the winch, and continued to 
use it with full knowlèdge of its defects. The libelant was not erùployed 
specially to work the winch, but to dô any work usually done by steve- 
dores in unloading a cargo of iron ore from a steamship. He naturally 
expected to ând the vegsel provided with such machinery as was usual 
and proper for that purpose, and las was reasonably safe. When hia 
tum came to run the winch he did sOi but he was surprised at its con- 
struction, and complained of it. He was told by the mate, so he testi- 
fies, "to be a little careful, and itwill be ail right." A,nother stevedore, 
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who was operating the winch the night before the libelant was injured, 
testifies that the mitten on his hand was caught in the cogs, and taken 
ofF, and that when .he njentioned the ftiPt to the donkey engine man in 
charge, and told him that it ought to hâve a cover on it, the man re- 
plied, "Becareful." It is true that libelant knew the inachinery was 
deléctive, unguarded, and dapgerous, but I do not think it foUows that, 
therefore, he lost his right of action against the steamship in case of an 
accident <>çça8ioned thereby. The prevailing rule now on this subject 
is that the employé need npt, when aware of the defect in machinery, 
abfindon the service on that account, but that he may run some risk, 
such as a prudent man would take, without losing his right of action 
against rthe master in case injury results. On this point see Beach, 
Contribi Neg, p. 373, § 140, and authorities there cited. It is stated as 
followsiH Shear. & R. Neg. (4th Ed.) § 209: 

"Knowledge of a defect in machinery is no bar to recovery as a matter of 
law. Such Knowledge may opeiate in mitigation of damages. Even contin- 
uance in the aervice after knowiedge of a defect is not, as a matter of law, 
contributory négligence." 

The décisions upon this question hâve been conflicting, still I do not 
think it.can be maiutained from them — from those rendered since the 
gênerai use of the generally dangerous and complicated machinery run 
by steam— that even at common law the employé is deemed to hâve as- 
sùmed ail the risk of ail danger by continuing to use such machinery 
after knowiedge of its defects. In admiralty the rule in such cases is 
now well established, and is authoritatively given us by the suprême 
court of the United States in The Max Morris, reported in 137 U. S. 1, 
11 Sup. et. Rep. 29, Mr. Justice Blatchford, in the opinion in that 
case, says: 

" Contributory négligence in cases like the présent shonld not wholly bar 
recovery. ïhere would hâve been no injury to the libelant but for the fault 
of the vessel; and while, on the one hand, the court ought not to give him 
full compensation for his injury, where he liimseif was partly in fault, it 
ought not, on the other hand, to be restrained from saying that the faet of 
his négligence shonld not deprive him of ail recovery of damages. As stated 
by the district judge in his opinion in the présent case, the more equal dis- 
tribution of justice, the dictâtes of humanity, the safety of life and limb, and 
the public good will be best promoted by holding vessels liable to bear some 
part of the actual pecuniary loss sustained by a libelant in a case like the 
présent, where their fault is clear, provided the libelant's fault, though évi- 
dent, is neither willful nor gross nor inexcusable, and where other circum- 
stances présent a strong case for his relief." 

The Case of The Maharajah, 40 Fed. Rep. 784, and 1 U. S. App. 20, 
49 Fed. Rep. 111, is relied upon by the claimant in this case. The 
libelant in that case, as in this, was injured while working a winch be- 
Jtenging to the machinery of a steamship. In that case the court found 
îrom the proof that the winch was in détails of structure substantially like 
those in gênerai use at the time it was built; that it had been in use for a 
dozen years or more, and that it was not materially out of repair; that 
Buch winches are stiU in common use upon vessels, but that an improved 
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machine hiàs béen introducecl, constructed with a gùard over the cogs. 
In the présent case the évidence shows that the winch was unusual; was 
not the kind commonly in use, but of the claas known as a "camel-back," 
but unlike them in not having a guard for the cogs. One witness statea 
that, while he had seen such winches before, theyhad alwaj's been pro- 
tected with guards. Another testifies that this one was differeutly con- 
structed from the other "camel-backs" he had seen. The libelant testi- 
fied that he had worked at a hundred différent winches, and that on the 
others the valve wheel was further from the cogwheels. Still another 
witness says that he had worked on many winches, and had seen " camel- 
backs," but they "ail had casings." Another ran the winch after the 
libelant's hand waa crushed, and on that account noticed it particularly. 
He saw the "flesh and blood on the cogs," and noticed that the valve 
was too close to the cogs for safety, — only from five to six inches off, he 
8ays. He had seen many winches like this one, but they ail had guards. 
In the Case of The MaÂarajah there was no notice given of the defect; in 
this case there was. So while the cases in several particulars are simi- 
lar, so far as the testimony on thèse material points is concerned, they 
are quite différent. I infer from the opinion of the court, delivered by 
Judge Wallace in the circuit court of appeals, that, had the proofs 
been différent as to the dangeroua character of the winch in use on the 
Maharajah, the décision of the court would hâve been in accordance 
with the équitable ruling of the suprême court of the United States in 
the Case of The Max Morris. For the feasons mentioned I see no errer 
in the decree appealed from, and think it should be affirmed. 
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DeMPSKY Vé ToWNSHn» of Oswego* 
(Otrcuit Court ttf Appeals, Eighfh Circuit. Hay 80, 1893.) 

1. HxinjAHtrs— Municipal Cohpohations— Borhanct or JnsoicEirr— Limitaiions. 

The statvtes of Kansa? provide that juâgments agalnst municipalitles staall be 
paid by taxation, and that tbe levy and collection of taxes may be enforced by 
mandanvus. Beld, that for the purpose of keeping a judgment allve such a man- 
damUB is equiyalent to the Issuance of exécution agalnst a private person, and 
therefore that, under the state statutes relating to the life of judgments, (Gten. St. 
Ean. S$ 454â, 4537, 4522, 4525, 4580,) as construed by the state courts, a jndgment 
agalnst a municlpality becomes dormant If more than fire years elapse between the 
idsuance of two successive writs of ma/tidamus, and absolutely dead if no applica- 
tion to revive is made or suit brought upon the jndgment mthin one yearafter 
the expiration of the flv^ yearç. 

Il LmiTATioNB— Townbhips— Srbviob o» Procebb oh OrricEBS. 

Section 21, Code Kàn., provides that the time of the absence from the state or the 
concealment bf a person against whom a cause of action accrues shall not be com- 
puted as part of the period withln whlch the action must be brought. Held that, 
even if this seotloà can be held to apply where the persons elected offlcers of a 
township either fail to quallfy or remove from the township, for the purpose of 
preventlng the enforcement of jud^ments against it, stlll the question Is not pre- 
sented where service of process or of notice to revive the judgments could hâve 
been made, withln the statutory period, nppn a trustée of the township, such trus- 
tée having been duly appointed by the cdunty commissioners, upon the ground 
that there were no township offlcers. 

t. TOWNSHIPS— NONRBSIDBNT OlTIOBB— SbBVIGB OF PBOGESS. 

The f act that a township officer removes from the township and thereafter ré- 
sides in another township of the same county, does not necessarily prevent the 
service of mandanvus upon hlm. Salamamoa Tvi v. WUian, 8 Sup. Ct Rep. 844, 
109 TJ. S. 627, foUowed. 
A, Mandamus— Limitations— Pbndbnot oit FEOCEBSiNag. 

Where awrit of mandamtts was issued and sarved,but no other steps were 
taken for more than six years, it cannot be said that the mandomiM proceedlng 
was pending during that time, withln the rule that limitation does not rua against 
a party whlle he bas a suit pending to enforoe his claim. 

In Error to the Circuit Court of the United States for the District of 
Kansas. AfiSrmed. 

Statemènt by Sanbobn, Circuit Judge: 

This was a writ of error to the United States drouit court for the 
district of Kansas. On the 13th day of November, 1886, plaintifif 
in error brought an action against the township ôf Oswego upon two 
certain judgments against the défendant, which had been assigned 
to him. Défendant admitted the rendition and assignment of the 
judgments, but pleaded that they were barred by the statute of 
limitations, and that this question was rea adjudicata, Plaintiff re- 
plied that mandamta proceedings were commenced shortly after the 
judgments were rendered, and had been pending ever since, and that 
the citizens of. the town and its officers elect had prevented any of those 
elected to office from qualifying since the judgments were rendered, and 
those elected in the year the judgments were rendered ceased to act, and 
left the state within a year thereafter. A jury trial was had. The jury 
returned spécial findings of fact and a gênerai verdict for the défendant. 
Plaintifif and défendant each moved the court for judgment. The court 
denied plaintifif's motion, and entered judgment in favor of défendant, 
to which ruling plaintifif excepted. 
v.5lF.no.4— 7 



The spécial findings of the jury, so far as they were material, were 
that on November ^9, 1376. judgovent \pas rendered^n favor of George 
O. Marcy against the défendant township for $2,600. On April 9, 
1878, judgfQent.waa,;ïendere4 in.laypr of William N. Kjeldr^for $1,504. 
The treasurer of the township, who was elected and who qualified in 
1877ï shortly after moyed ont. of: the ; township, and thereafter resided: 
i^ thec^tiftty. Jù: J8^,'T^P; P^^ was elected ;àhd'qtiàlified as 

treasurer, but!.8hortlya:ft9r moVed-into another townsïdp in the sàme 
county. On ApHi, 10,-;Î882, the bô.iiW^ 

Labetteimade a ânding on pétition, that there were îio officers of said 
township jaïid api)oi}||0 ^^î^. Jùdd/ti'tistee qf the toifri^hip, who q^Val- 
ified as sueh, andv^hasAÎÉéii BÎnce liveà in the; eounty of-ldibette, but was 
living outside of the tçwpship in 1884. The dfficersi Of thè township^ 
were a tlfUStee, derfeiailâ, 'treasurer^; i The trustée and clerk élected àhcf 
qualified in 1877 becattienonresidentB of the stftte in 1878, and the 
three ofBcérs. elected *0>^;l^7ceasedioact as s.ijcb ii^ 1878. No ûther 
officers t^nthàsôabtm? ^cified q«a^^^ 

were acting as such ii»? Ih»/ wwiïship dvinhg those lyears,' Qffîcers were 
dected fiiach yeai"! àn(l tHwe was an. understanding generally known 
àinbng ihe citizens ôf the tiownship tKat thç officers, if eJected , would fail 
to (jualify, and that this would defeat the bonds on account of which 
tiSesé jùdg'tùelnte trèri^;|èQ^ei«d, , On Jvine 16, 1877, àtj alternative writ 
ofiWMM«&wlM« wâs issued'upôn the Marcy judgment, which was served 
iJuly 21, 1877. On Deçember 19, 1877, a peremptpr^'iÀrritwas issued. 
Oji Deçember; 13, 1878* «i oiww peremptory writ was. isaned. On Junë 
?ij'18|8» ah'alteniatit^; #iît of mandamus was is^utid on the Field judg- 
mèntj'which wàs serveë on July 17, 1878. OnDêcenibierlS, 1885, the 
mandamvs proceedings on thèse two judgments were Consolidated by or- 
dkr <>f the! court. On Peêraitber ISi, 1885, an information was filedin 
the Consolidated case, and an alternative writ issued in favor of the 
plaintif!" in error hère, Edward C. Denapsey. Januaify 14, 1886, the 
wïit wàsiretumed/servfidii Jnne 10, 1886, a motion lo quash the writ 
was filed, and the matiomwas on that day granted, and the writ quashed. 
En tries of the nàimeô ofithese imaiidamits cases appear on the books of 
the clerk of the icoùrti^with notations of continuances in nearly if not 
qvKite everyyear from 1877 to 1890.; In November,. 1886, anrdrder 
wasm^de granting leairertô file an amended information, and in 1889 
aoi order was mside exlèndiag the timeito; file a bill of exceptions. 
.George A. Bandera and WiUiam R. Sowers, for plaintiflf in error. 
iiiJyTeWi Gise; and iW. :^4iQ[ia«8e, for défendant in error. s >. ^ 

«iBbforeGAiiDWELL and) Si»B0BN,i Circuit iJudgea, and, Shikas, Distridt 

: SANBôRN,,<]ii!cait!Judge.[i TJnder the décisions ofithe sttpreme court of 
thestate of Kansas oonëtroiiiig theetatiites of that statè oU this 8tibject,this 
ftction was barredi byiilhe Btatutes of limitation of that.state wheh it wàa 
commencéd.:o 2 Gen. St. Kan. §§4092, 4095, 4542, 4537; 4522, 4524, 
4525,4530,4531; ^Mmav.Simpson, 9Kan;666., 667; Mawhinneyv. Doane^ 
40 Kan. 675. 678-680, 17 Pao. Rep. 44; Ângéll M.MaHiUi 34 Kan. 336; 
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Turmr V. Oramford', 14 Kàn. SO'^f'Grublev. Tfood, 27 Kan. 636, 537; 
Angéllv. Martin, 24 Kati:'334; 3355 ScroggsV. Tutt, 23 Kan. 182, 186; 
U. S. V. Township ûf OMvego, 28 Feà. Rep. 55. Thé statutes of Kari'Sàs 
provide that, if exécution ëhall nçt be siîed oiit ^vithin five yeara from 
the date of any judgrïieut of record in that state, oi* if five years shall 
hâve intervened betwéen the date oî the last exécution issUed on such 
judgiaent and the timè of suing out.another «'rit of exécution thereon, 
such judgment shall becomb dormant, (Section 4^42;) that such judg- 
ment may be revived by farder of the court on application and notice 
within one year after itbëcomes dormant; ànd that, if such order is not 
inade wîthin onë year'from the titiie it could first hâve been made, it 
shàll not be made at ail unless by the consent of the debtor or his rep- 
résentatives. Sections 4542, 45'37, 4522-4530. In the case at bar no 
éxecution could issue àgainst the défendant township, but the writ of 
mandamiis to' enforce collection of jndgments against municipalities për- 
forms the office of, and is IfeéaUy the équivalent of, the writ of exécution 
upon judgments against private individuals, since the législature hàs 
provided thàt thèse judgnients shall be paid by taxes, and the levy and 
collection of the taxes may be enforced hy ■mnndamv^: It follows that 
ùnder the Kansas statùtés a judgment against a rhunicipality will be- 
come dormant if the creditor permils a periôd of more than five years to 
elapse between th« rendition of his judgment and the issuance of a writ 
of mandamvs, or between the dates of the issuance of t*o successive writa 
of mandamvs. U. S', v. 'Jhwmhip vf Oswego, 28 Fed. Rep. 55. Between 
the 3d dây of June, 1878, and the 16th day of December, 1885, no writ 
ôf mandamusvras issued upon either of thèse judgments, nor was any mo- 
tion or application made within one year alter they became dormant, or 
at ail, to revive them. Where a judgment has been permitted to be- 
Come dormant by the neglect of the creditor to issue the proper writ for 
five years, and no application or motion to revive is made or suit upon 
the judgment brought within ope year after the expiration of the five 
years, the suprême court of Kansas has uniformly held that the judg- 
ment becomes not only dormant, but dead, and no suit can be main- 
tained upon it. See authorities supra. It is not important hère that 
the courts of Nebraska and Ohio hâve adopted a différent rule in the 
construction of similar statutes. No constitutional rights are hère af- 
fected, no fédéral làw is in question. The rights of thèse litigants are 
governed by thèse statutes of Kansas, and it is sufficient for this court 
that the highest court of that state has decided this question. 

But plaintifPs counsel contehds that he is excepted from the opération 
of thèse statutes and décisions by the fact that there were no officers of the 
township qualified and acting therein from 1878 until 1886. That the cit- 
izens of the town conspired with the officers elected during that time tt> 
prevent their qualifying for the pUrpose of prèventing the enforcement of 
thèse judgments. That section 21 of the Code of Kansas provides: " If, 
when a cause of action accrues against a person, he be ont of thè state, or 
has absconded or concealed himself, the period limited for the commence- 
ment of the action shall not begin to run until he cornes into the state, 
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or while he is so atsçonded or concealed; and if, after the cause of ac- 
tion accrues, he depajrtfrom the.state, orabscond or concçal bimself , the 
time of his absence or concealment shall not be computed as any part of 
the period within which the action must be brought;",and that this 
casé is so far within the spirit if not the letter of this statute that the ex- 
ception there made should lie applied to it. A complète answer to this 
contention is that the facts of this case do not raise this question. They 
are: Ttat the three principal o^cers of the township were a trustée, 
clerk', and treasurer,; , that the treasurer, who was elected and who quali- 
fieii in 1877, shortjy ia,fter moved ont of the township, but thereafter re- 
sided in the county; , that no successor of this treasurer qualified until 
1880, when j. P Ùpdegraph was elected and qualified as treasurer, but 
çhortly after moved ipto another township in the same county; that on 
^pral 10, 1882, thé county comniissioners of the county made a fiiiding 
thfit tjbere >vere no oi^pèrs of the to\ynship, and appointed John Judd 
trïisl;e.e thereof, as they had authority to do under the Kansas statutes; 
that he qualified as such, and has ever since lived in Labette county, 
but in 1884 was not living in Oswego township. From - this statem eut 
of the facts found it cïearly appears that there was ample opportunity to 
serve jprocess on one ofthe ofScers of this township during a large part of 
the time between the,entry of the judgments and the commencement of 
this suit. During ail of the sixth year after the date of the earlier 
writs of mandamus service could hâve been made on Mr. Judd, the trus- 
tée, and thc; judgments thus reviyec}. That other officers who were 
elected did not quali^; that thèse pfiicers who did qu£^lify lived outside 
the township, but within the county, — would not necessarily render in- 
valid the service of notice or process upon them of oâicers of this town- 
ship. Salamanca Tp,:V. Wilson, 10,9; U. S. 627, 3 Sup. Ct. Rep. 344. 
The facts of this case do not bring it within the exception of this stat- 
ute if the statute could be held to apply to such a case. 

Finaily, pjaintifif cpntends that the suit on thèse judgments is not 
barred by the statutes of limitation and dormancy, because thèse mon- 
damus proçeiedings upon the judgments hâve always been pending; and 
he invokes the rule that time does not run against a party under a stat- 
ute of limitations while he has a suit pending to enforce his claira. It 
is undoubtedly true that, ^if the plaintifif had seasonably brought suit 
upon thèse judgments, as he has dope in this case too late, time would 
not hâve run against bim while sucH a suit was pending; but hère the 
analogy between mandamus proceedings upon judgments against munici- 
palities and the writ of exécution upon judgments against individuals 
must not be lost sight of. Would the fact that the creditor in a judg-. 
ment against an individual issued an exécution, and thereby tried to 
^nforce and continued to try to enforce his judgment for five years, pre- 
vent the statute of limitations from running against him? Cerlainly 
not, Neither will the inere fact shpwh in this case that in 1877 and 
18*78 writs of -manrfawiws were issued and served in proceedings to coUect 
thèse judgm^pts, while no further steps were taken and no other action 
had thereafter fôr more than six years, prevent the running of the stat-. 
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utes upon this action upon the judgments. Such proceedings, or rather 
such want of proceedings, do not constitute a suit pending upon the 
judgments within the rule invoked by plaintifif's counsel, especially in 
viewof the fact that in thèse very mandamus proceedings before Mr. Justice 
Bbewer, then circuit judge of this circuit, ail the vital questions in this 
case were considered and determined adversely to the plaintifF, and the 
writ quashed, in U. S. v. Tovmship of Oswego, 28 Fed. Rep. 55, in 1886. 
If the plaintiff in this case bas failed to collect the money that was due 
him it bas not been because he was remediless under the law. It bas 
been because for more than five years he issued no writ upon hisjudgmente 
when he could bave had a writ for the asking, and because he brought 
no suit, and made no application to revive bis judgments, for more than 
three years after they became dormant, at a time when tbere was ample 
opportunity to serve notice and process upon the défendant. The jtidg- 
ment against him waa right, and it is afiBrmed, 



Hewitt V. Story et al. 

ICircuU Court, S- D. CaUfomla. June 13, 

Ibbigatios— Appropriation— Abahbonmbnt. 

Certain persons appropriated, by means of the B. ditoh, the water remaining lu 
a stream after two prier appropriations. The supply proving insutaoient after 
several years, they eaoh purohased a certain number of shares in the T. ditoh and 
the water appropriated by it, and diverted the same to the B. ditch. After a time 
other shareholders in the T. ditch also, by permission, diverted their water through 
the B. ditch, and finally theT. ditch was abandoned, and ail the water taken throngh 
the B. ditch. Thereafter for many years theentire amountof water taken through 
the B. ditch was distributed in proportion to the ownership of shares in the T. ditoh 
appropriation, without regard to the original appropriation by means of the B. 
ditch. Seld, that this constituted an abandonment by the original appropriators 
and their successors of their clalm to the water originally taken by the B. ditch. 

In Equity. Bill by Isaac L. Hewitt against Warren Story and otberp 
to establish a right to take certain water for irrigation and other pur- 
poses, and torestrain interférence therewith. Bill dismissed. 

For prior reports, see 39 Fed. Rep. 158, 719. 

RoweU & Rowell, John A. Wright, A, W. Thompson, and Brousseau & 
Satch, for complainant. 

George E. Otis, H. C. Eolfe, Byron Waters, Curtù & Otis, and R. E. 
Houghton, for défendants. 

Ross, District Judge. I bave examined the volumînous record in this 
case with care, and am of tbe opinion that the averments of the bUl as 
amended are not sustained by the évidence. The complainant's con- 
tention is that he is the owner, and entitled to be protected in the use, 
of 333i inches, measured under a 4-incb pressure, of tbe watèrs of tbe 
Santa Ana river, which he allèges were appropriated by his predecessora 



102 FEDERAI. REPOETEft, VOl. 51. 

in intereat' thtotïgh ahd by means of à âitch called the "Betry Roberts 
Ditch," thfe uké- 6f which he and they continuously enjoyed until the 
alleged wirOngful 'interférence thetëTivith by the défendants shortly before 
the coramencëbënt- éif this suit. Tg review in détail the évidence, which 
embracesmôl^ltlittn '2,300 pages', WouM serve no useM purpose; nor, 
in the viéw-Itàke df the case, is it tieeessary to make any référence to a 
very large part- bf'ît. The case shows that prior to the appropriation 
under which '.the Oomplainant claiifls two appropriations of the waters of 
the river hàid béert rààde, — one by rneans of a ditch called the " North 
Fork Ditcbi'^ tttpping the river liot far from where it débouches from the 
mountains i&tb tlie San Bernardino vàlley; and the other, called the 
"South Fofk" ër "Timber" ditch, which took water from the same side 
of the river, (the north side,) but' some distance lower down. The 
respective parties to this suit are not agreed, and the évidence is con- 
fiicting, in respect to the quantity of those two appropriations; but, in 
my view of the case, that is not a matter of importance hère. The 
appropriation upon which the suit is based was made by Berry Roberts, 
Henry Suverkrup, and George A. Craw in theyear 1869, and was of the 
"waste water" of the river, by which, I thiuk, from the évidence, was 
intended the water remaining after the North Fork and Timber ditches 
should be supplied. The ditch through which they appropriated this 
waste water tapped the river on ils south side, and between the head ot 
the North Fork ditch and that of the Timber ditch. They designated 
their ditch the "Berry Roberts Ditch." Roberts, Suverkrup, and Craw 
at the time occupied and clairaed separate and distinct portions of sec- 
tion 16, towiiship 1 S., range 3 W.. ofthe San Bernardino meridian; Rob- 
erts claiming 160 acres, and Suverkrup and Craw, iu the aggregate, 240 
acres, which were subséquently acquired by the complainant, as herein- 
afler stated. At the time of, and for many years after, the appropria- 
tion by Roberts, Suverkrup, and Craw, there was in existence in San 
Bernardino oounty a board of water commissioners created by an act of 
the législature Of the state to regulale thé distribution of water in accord- 
ance with the rights ofthe parties in interest, with authority to appoint 
water overseers, etc. In tbe records of this board, referred to and relied 
on by both sides to this Controversy, appears the foUowing entry of date 
February 19, 1870: 

"By request of Henry Suverkrup, Berry Eoberts, and G. A. Craw, W. T. 
Morris and E. Kerfoot, water commissioners for San Bernardino oounty, 
California, located a water ditch to be known as the 'Berry Roberts Ditch.' 
The water claimed by tlie aforesaid parties for tliis ditch is the Waste water 
of the Santa Ana river, taken out on the southeast bank of said river about 
four miles northeast from section slxteen, (16,) township No. 1 south, range 
JSTq. 3 west, San Bernardino, meridian, running thence nearly a Southwest 
direction to the said aixteentii (16) section, and to be used for irrigating pur- 
poses, and to be equally apportioned among said parties on the land of the said 
sixteenth {16). section oWned by said parties; and also Berry Koberts was ap- 
pointed over^eer for the aforesaid ditch for the présent year. 

"Done on the i9th day of Tebruary, A. 0. 1870. 

"W. T. MOKBIS, 

"E. Kkefoot." 
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TJnder thîs appointaient Roberjts took charge of the Berrj' Roberts ditch 
as water overseer, and through and by m eans of it Roberts; Su verkrup, 
and Craw conducted the waste water of the river so appropriated totheir 
respective tracts of land in section 16 for irrigation and domestic uses. 
They had a few treesplanted, a small garden, and a few acres in po- 
tatoes and corn, not exceediugin the aggregate 40 or 50 acres; and, in 
the aggregate, they cullivated, in grain some 50 or 60 acres. They also 
permitted one or more of their neighbors to participate in the use of the 
water, cpnditioned upon their contributing to keep the ditch in repair. 
Roberts conveyed his interest in the 160 acres of land claimed by him, 
together with his interest in the Berry Roberts ditch and in the waste 
water, to one Bail in 1870, ajj^d Bail thereupon succeeded Roberts as 
overseer of the Berry Robert? ditch. Graw, whose tract of land con- 
tained 160 acres, conveyed his interest in it to Suverkrup in 1872. He 
testified (subject to objections on the part of the défendants as to the 
competency of the testimony) that he alsosold to Suverkrup his inter- 
est in the Berry Roberts ditch and in the waste water. During the 
years 1870, 1871, and 1872 the parties pwning thèse interests in the 
Berry Roberts ditch and \xx the waste water appropriated by means of it 
used the water when they could get it for the irrigation of the land they 
had under cultivation and for domestic purposes; but at times dur- 
ing those years, owing probably to evaporation and to tho porous nature 
of the soil through which the water ran, the owners of the Berry Rob- 
erts ditch found that the waste water of the river was insufRcient to sup- 
ply their needs. Accordingly, Bail, who, as has been said, had suc- 
ceeded to the one-third interest of Berry Roberts in the Berry Roberts 
,ditch and in the waste water, and who had also succeeded him as over- 
seer of that ditch, purchased 40 shares in the Timber ditch and in the 
water appropriated by means ofit; and Suverkrup, who, in addition to 
his original one-third interest, the complaiuantçlaims had also succeeded 
to the one-third interest of Çraw in the Berry Roberts ditch and in the 
waste water, purchased 30 shares in the Timber ditch and in the water 
appropriated by means of it. The water thus acquired by Bail and 
Suverkrup in the Timber ditch appropriEition they diverted and con- 
ducted through and by means of the Berry Roberts ditch totheir respec- 
tive tracts of land in section 16. Subsequently, and with their consent, 
varions of the other owners of shares in the Timber ditch appropriation 
diverted and conducted the water to which they were entitled by virtue 
of the Timber ditch appropriation through and by means of the Berry 
Roberts ditch. This ditch cpntinued in charge of the successive water 
overseers appointed by the board of water commissioners. In Junç, 
1874, Suverkrup conveyed his interest in the 240 acres then claimed and 
possessed by him, together with his interest in the Berry Roberts ditch 
and in the waste water, and together, also, with the 30 shares in the 
Timber ditch appropriation, to one Borron; and in October, 1881, Bor- 
ron contracted tosellthe same to the complainant, and executed to him 
a deed therefor in 1882. When Borron purchased in 1874 the land now 
owned by the complainant he went into possession of it, remaining in 
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pereonal possession sotnething more thah a year, and then put an agent 
ii^ charge, who remained in possession for Borron until hissale and con- 
vëyaboë to complaîhaht. During ail of the time that Borron owned the 
làndi and at the tiiûe of coraplainant's purchase of it, there was but a 
small pairt of it under cUltivatiôn. In 1874, Bail and Borron, asowners 
of sharésin the Timber'ditch appropriation, were divertingand using the 
water belonging to them as such share owners through the Berry Rob- 
erts ditch^ ând in that year some of the other owners of shares in the Tim- 
ber ditch appropriation applied to them for permission to divert and 
conduct the water pertaining to their shares in the Timber ditch appro- 
priatioh through the Berry Roberts ditch, which permission was accorded 
upon condition that the applicants should aid in enlarging and re- 
pairing the Berry Roberts ditch, which they did. After 1874 no water 
was talken from the river through the Timber ditch, but ail of the water 
theretofore diverted through and by means of that ditch was thereafter 
diverted through and by means of the Berry Roberts ditch, and many, 
if not ail, ôf the owners of shares in the Timber ditch appropriation con- 
tinued to use the water to which they were entitled by virtue of that 
appropriation through the Berry Roberts ditch. It does not appear 
that permission to do so was granted to any considérable number of the 
shareholders in the Timber ditch appropriation by the then owners of 
thfe Berry Roberts ditch; but the case shows that (whether rightfuUy or 
wrohgfuUy) the shareholders in the Timber ditch appropriation took 
possession and control of the Berry Roberts ditch, and through it diverted 
and conducted the water theretofore diverted and conducted by the 
Timber ditch; and that from atleast as early as 1877 ail of the water di- 
verted and conducted through and by means of the Berry Roberts ditch 
wàs dislributed by the water overseer in charge, and accepted and used 
by the respective claimants of it, including Bail and Borron, in propor- 
tion to the number of shares held by them, respectively, in the Timber 
ditch appropriation. The Berry Roberts ditch was enlarged and kept 
in repair by thé parties so using it, and in 1877, upon application 
made to the board of water commissioners, a cha.nge was made in its 
route and in the point of its diversion of water from the river, in order 
to avoid a sand wash and a conséquent loss of water; the board of water 
commissioners at the same time directing that the ditch should be there- 
after known as the " South Fork of Santa Ana " for irrigation purposes. 
This change was made by the parties using the water of the ditch, under 
the charge of the water overseer, Bail. There was also a subséquent change 
in the ditch sîmilarly made. The water diverted and conveyed by 
means of this ditch continued to be allotted to the respective claimants 
to it in proportion to the number of shares held by them, respectively, 
in the Timber ditch appropriation. It was so allotted and used during 
the more than five years of Borron's ownership that the witness Toiles 
acted as his agent, and it was so allotted and used continuously after the 
complainant's purchase in 1881-82. It is true that there is évidence 
that both Borron and complainant from time to time asserted that they 
were entitled to the water embraced by the waste water appropriation; 
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but the mère assertion of such a claim, unaccompanied by acts in vin- 
dication and maintenance of it, is of no avail. The évidence, in my 
opinion, shows that this claim was uot respected by the other parties 
using and in control of the Berry Roberts ditch and the water thereby 
diverted andconveyed, who atleastas early as 1877 allotted ail of the 
water diverted from the Santa Ana river by means of the ditch thereto- 
fore known as the " Berry Roberts Ditch" in proportion to the number of 
shares held by them in the Timber ditch appropriation. For more 
than tive years immediately preceding complainant'spurchase from Bor- 
ron, the latter, through his agent, Toiles, acquiesced in and accepted such 
allotment of the waters of the Berry Roberts ditch. Such use and control 
of that ditch and allotment of its waters were wholly inconsistent with 
the claim that any part of the waters thereby diverted and conveyed was 
water embraced by the waste water appropriation. Borron's failure to 
continue the useof the water under that appropriation, and his acquies- 
cence in and acceptance of the allotment of the waters diverted by and con- 
veyed through the Berry Roberts ditch, in proportion to the shares held 
by the respective parties who assumed control of and maintained it in 
the Timber ditch appropriation, was a clear abandonment of the waste 
water appropriation. One of the essential éléments of a valid appropri- 
ation of the waters flowing over the public lands is its use for some bénéfi- 
ciai purpose, which use, of course, is to be referred to the claim under 
which it is exercised. Not only does the évidence show that the waste 
water appropriation upon which this suit is based wasabandoned during 
its ownership by the compiainant's grantor and predecessor in interest, 
Borron, but it shows also that the abandonment was acquiesced in by 
the complainantafter his purchase. The waters of the ditch in question 
continued to be allotted to and used by the respective parties who con- 
trolled and maintained the ditch, including the complainant, in propor- 
tion to the number of shares held by them, respectively, in the Timber 
ditch appropriation, which use and control of the ditch and allotment of 
its waters were, as bas been said, wholly inconsistent with the claim that 
any part of the waters thereby diverted and conveyed was water em- 
braced by the waste water appropriation. 

Finding, as I do, from the évidence, that there was an abandonment 
by the immédiate grantor of the complainant, as well as by the com- 
plainant himself, of the water embraced by the appropriation upon which 
the suit is based, it becomes unnecessary to détermine whelher there 
could be, in view of the évidence in the case, any valid appropriation 
of 333i inches, measured under a 4-inch pressure, of the waters flowing 
over the public lands, for the irrigation of, and domestic use upon, com- 
piainant's 240 acfes of land, or to décide any of the other points made 
by counsel. The bill, as amended, must be dismissed at compiainant's 
cost; and it is so ordered. 
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Union Loan & Thust Go. v. Southern California Motor Road Co. 

d al. 

' ■ ICirouUCtytirt, s. D. California. June 13, 1893.) 

BAILJlOAPiCOMÏ'i.NrES^FOREpLOSUBB OT MOKTeAGE-r-RlOHTS OP MORTAOBEg. 

A billto foreolose a r^ilway mortgage alleged the company's insolvency, and the 
Insiifllcienoy of its assetsto pay thé mortgage bonds. ïhe oompany contested the 
iralidity of the bonds, and during the litigation moved the court to order the re- 
cel ver to pa^ certain sums to its counsel for services rendered and to be rendered; 
alsb topay its office expenses, and the salary of its secretary, claiming that such 
paymeiits were absolutfily necessary to maintain its oorporate existence and enable 
ît to def^n^. Heid that, as such bonds were prima fade valid, the holders were 
entitléd to' ail the aSseta, ànd to make such payments would be to impair their vestéd 
rights. 

In Equity. Suit by the Union Loan & Trust Company against the 
Southern. California Motor Road Company and others to foreclose a mort- 
gage. Heard on motion of défendant for payment of its counsel fées 
and expeasea. Denied. For former report, 8ee49 Fed. Rep. 267. 

FFt/«mi cfc iflwjime, for cbmplainant. 

W. P. Gardiner, for intervener. 

R, E. Hmghion, for défendant. 

Rossv DiStrifct Judge. This suit was commenced to foreclose a mort- 
gage, executed by the défendant corporation to secure the payment of 
certain of its bonds. At the commencement of the suit a receiver was 
appointed to take possession of the property involved in it pending the 
litigation^ and he has since been, and now is, in its possession. The de- 
fendant motor road company is contesting the validity of the bonds, 
and an application is now made to the court on its behalf to direct the 
receiver to pay out of the monej'S in his hands certain sums to the 
counsel of the deiendant corporation for services rendered and to be ren- 
dered the corporation in such contest, and also to pay the salary of the 
secretary of the corporation j and its 'office expenditures incurred since 
the taking of possession of the property by the receiver. It is said in 
«upport of the motion that it is absblutely necessary that such payments 
should be ordered tO enable the défendant corporation to make its dé- 
fense to the action, and in order that it may maintain its existence as a 
corporation. That may be so; but, if it is, it constitutes no valid ground 
for the interférence by the court with the vested rights of the complain- 
ant. The' bonds and mortgage sued on are prima fade valid, and be- 
cause of the alleged insolvency of the défendant corporation, and the 
insuffioieaoy of the property mortgaged to pay them, the court took the 
property jinto its possession to pfotëct and enforce the rights of the 
mortgagee. If the bonds and mortgage are in fact valid, it is the right 
of the mortgagee to demand that ail of the property included in the 
mortgage, less the costs of the court, and the expansés necessarily and 
properly incurred by the receiver in its management, opération, préser- 
vation, and betterment, shall be applied to the satisfaction of the lien. 
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To divett any portion of the property to tlie payaient of any other 
daim or demand is to that extent to impair tiie vested right of the 
mor^agee to hâve his lien paid and di?charged ont of the mortgaged 
property. Some timely observations upon thia subject will be found in 
the case oî Knedand v. Trust Co., 136 U. S. 89, 10 Sup. Ct. Rep. 950. 
And the conclusion hère reached will also be found supported by the 
text virriters. See High, Rec. (2d Ed.) p. 331 a seq.; Beach, Rec. para. 
376, 752; Gluck & B. Rec. pp. 296, 297. Motion denied. 



CoosAw Min. Co. v. Farmees' Min. Co. et aU 

(CTrcuit Court, D. South CaroUna. Juno 17, 1892.) 

tsitrsonoti Bown— Assbssmbnt or Damaokb— Action os. 

Â tederal court, whinh, on grantinK b cemporary injunctton, requires tba KiTllig 
of a bond for possible damaKes, niay, on dissolving the injunction, itself décide 
wbat damages, if any, sbould be paid ; and It would never send the bond to another 
jurisdiction to be sueâ upon, aua only in very exceptional cases would it send the 
matter bef ore a jury. 

In Equîty. Bill by the Coosaw Mining Company against the Farmers' 
Mining Company and B. R. Tillman and others, constituting the board 
of phosphate commissioners of the state of South Carolina. A tempo- 
rary injunction having been granted and dissolved, défendants now move 
that the injunction bond be delivered to tliem to bring such actions 
thereon as they may be advised. Motion denied, and a spécial maeter 
appointed to talje testimony as to the damages. 

J. L. McLaurin, Atty. Gen., and Mower, MUchdl & Smith, for the 
motion. 

McOrady, Sons & Bacot and Smythe & Lee, opposed. 

SiMONTON, District Judge. Upon filing the bill in this case, the court, 
on the 6th day of March, 1891, granted the prayer of complainant for a 
temporary injunction. The order for the injunction required the com- 
plainant to enler into bond, with surety, in the pénal sum of $25,000. 
Sucii bond was executed. Its condition is that the complainant and its 
sureties shall pay to the détendants "any and ail damages which they 
may sufl'er by reason of the injunction, if it sliall be finally déterminée 
that the complainant in tliis action is not entitled thereto." The order 
granted leave to the defen<]ants to move for the dissolution of the injunc- 
tion at any time after eight days' notice. The défendants answered. 
Notice of motion to dissolve the injunction was made on the 6th Oo- 
tober, 1891; and on the 5th April, 1892, an order was made dissolving 
the injunction. Meanwhile, pending this bill, the détendants B. R. 
Tillman and others, the board of phosphate commissioners, filed their 
complaint, with summons, to the s,tate court, praying an injunction 
agaiiuit the prcueut cuinplaiiiaut. The injuuutiou «vas granted, and the 
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cause was then removed into this court. The complaint, in substance, 
set out the same case as was set up in the answer to the bill filed origi- 
ilally hère, and the answer of the Coosaw Mining Company was substan- 
tially the same as their bill hère. The case presented precisely the same 
issues. At the hearing of the cause so removed the injunction was made 
pefpetual, thus stistaining the position of the présent défendants. See 
47 Fed. Rep. 225. This décision of the circuit court was carried ou 
appeal to the suprême court, was heard thereon, and the circuit decreo 
was affirmed on the 4th day of April, 1892. See 12 Sup. Ct. Rep. 689. 
The next day this injunction was dissolved. A motion is now made 
"that the bond given under the order of 6th March, 1891, be delivered 
to défendants to bring such actions under the conditions thereof as they 
may be advisçd." There can be no question that the court can either 
décide for itself what damages, if any, should be given upon the disso- 
lution of an injunction, secured by a bond given under its order, or it 
can deliver the bond to the défendants for the purpose of suit thereon in 
a court of law. This court Would never send the bond for suit in an- 
other jurisdiotion, and in very rare cases would it send the bond before 
a jury. The suit, from its inception, is in this court. The eonduct of 
the parties is always under its supervision. The charaoter of the ques- 
tions involved, and the ease or difficulty in reaching a conclusion upon 
them, can nowhere be as well known as in the court which heard, con- 
âidered, and decided them. The court also can détermine whether any 
further proceedingS are neoessary; and may content itself, after fixing 
costs on thé complainant, with an order that no further damages can be 
recovered against it. Russell v. Farky, 105 U. S. 446. In the présent 
case I tbink it best to foUow the course finally decided upon in Nouéllo 
V. James, 5 DeGex, M. & G. 876, quoted and criticised in Russell v. Farley. 
I do not wish, however, to décide in advance, or to intimate an opinion 
on, the question whether further damages should be allowed. I think it 
the better practice, because it is seldom that a chancellor without évi- 
dence can say whether or not a party bas been damaged, or to what es- 
tent. It is ordered that the défendants produce before the master such 
évidence of damage as they may claim, with leave to complainant to 
reply thereto, if it be soadvised, and that thetestimony so takenbe reported 
td the court. Let J. E. Hagood be the spécial master in this behalf. 
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YouNG et al. v. Baltimoee County Hedge & Wiee Fence Co. 
{Circuit Court, D. MarylcmcL June 21, 1893.) 

1. Patents îor I>'VEîtTioNS— Limitation oî Claim— Hbdgb Pences. 

Patent Ho. ^Sl,085, July 21, 1883, held to be for a wire extending along the base of 
a hedge near the ground to preveut the passage of small animais bef ore the shoots 
of the hedge are grown. 

3. SaME— NOVELTT. 

Held, tfaat the patent is vold for want of pateatability, it belng old to use such a 
wire to keep the plant» in position, and to give the hedge inoreased latéral strength, 
and it being old to use a wire along the base of an ordinary fence to prevent the 
passage of small animais. 
(Syllabus by the Court.) 

In Equity. Bill by Wesley Yoiing and the Maryland Hedge & 
Wire Fence Company against the Baltimore County Hedge & Wire 
Fenee Company for infringement of patent. Bill dismissed. 

Wood & Boyd, for complainants. 

G. L. Van Bibber, M. Éailey, and W. F. MitchèU, for respondent. 

MoEEis, District Judge. The bill of complaint in this case alleged the 
infringement of four patents, but the bill has been dismissed as toall except 
the patent to Wesley Young, No. 254,085, dated Jujy 21, 1882. That 
patent ia for an improvement in "plashed hedges." The elaim is a nar- 
row one, for a single and simple improvement. The patentée, Young, 
describes the method of plashing hedge fences as practiced at the date 
of bis application, which he says is by bending over the plant in the 
line of the fence, the bending taking place in the root, and securing the 
first plant in its bent position by fastening it to a stake, then a pièce of 
wire 18 passed under the first plant quite near the ground and crossed 
and twisted around the next plant, and in like manner around as many 
succeeding plants as the wire is capable' of holding in their proper rela- 
tive positions; it being intended that the wire shaU cross the plants ap- 
proximately at right angles to their inclined positions, and so that every 
plant is held down in its inclined position and in the plane of the fence. 
In describing this method, which he states was then in use, he says: 
"Or one or more of the Unes of wire raay be stretched first, and the 
plants bent down and secured in position by attaching them to the 
wire." He further says: 

"The présent invention looks to the still further development of this 
branch pf industry, and has for ita object to provide a hedge fence which 
from the time it is flrst plashed will présent a strong and impassable barrier 
to ail ordinary stock which is permitted to run at large, and the proper 
growth of which hedge Will not be interfered with by the causes ordinarily 
existing. * * * In order to give the fence the requisite degree of latéral 
strength at the start, I apply a continuous horizontal line or Unes of wire or 
other cnaterial along it from end to end, securing the said line or Unes to the 
plants by staples, nails or loops or other suitable fastenings, as shovyn in the 
drawing, or by interweaving it with the plants as shown. I preferàbly ap- 
ply two lines of wire, one near the upper ends of the plants afterthey are 
plashed and eut off to the proper height, and one nea:r their base, as répre- 
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sented in the drawing, tlioiigh other intermediate lines of wire may aiso be 
employed if thought neeessary. 1 al30 prefer to employ barbed \yire, as that 
affuFâs* addltional éfféctlvelipss as a tàrrier to stock, bnt plain wire will 
answer reasonably well. * * * The lower wire is indispensable, for by 
its aid the openings between the plants are olosed at the: bottom from the 
start, and small pigs are prevented froin passing through, thereby enabling 
tlie Bide shoots of tlièplants to extetid ont and close the openings effectively, 
raàfeitig à flrm, close fènceiassbon as the plashing is done. ThiS lower wire 
shoiiid bè placed qnite liear the sutface of the ground to be most effective. It 
will be seen Ihat atlditional latéral strength of the fence is seciired by the 
employaient of the two lines of wire, one at the top and another at the 
botiom, ivith or without intermediate lines, and, secondly, that the effectuai 
closlhg of the loWer intétvals of the fenCe, to enable'tlie slioots to properly de- 
velop, is aceomplislied by the lower wire alone. I am aware that it is not 
new to place a Une of barbed wire along the bottom of a post and board fence 
for tlt^purposeof prevj}ntin|g small animais from passing under the fence j 
àtsO. jthàt It js not liew to iiitel-Weave in thé lipper portion of a livehedge fence 
witiies Or branches not â, }iart of the groWing fence, and sUch construction I 
do not L'iaim as my in veiîtibn. Neither do' I clalm a hedge fence on which 
the plants are plashed togelher by means otra continous line of wire wound 
around them from one ta an.(<tlier, near the upper ends, as sliowu in patent 
to D. M. Kirkbridge, May 30, 1876." 

The claiiTis are: ' 

(1) A liedge fencé compit)Sed of live plants, bent dpwn in the plane of the 
fëiice, and liéld Ih place by stiitable fastenings* and haviiig a line of wire ex- 
tehdingalotigsthe base oftiiti filants nt^r thé ground, said wire being secured 
to the plants, and (ipèrkting to prevent the passage through the spaces be- 
tween the plaints pf small >*tocls beforesaid spaces liave becouie closed or pro- 
tected by tl)egf<)wth 01 i;be shoots, substaijtiaily as described. (2) A hedge 
fence com|iosefl pf livé plants jbent dowii in the plane of the fence, and lield 
in place by sûit^hlfifasleilings, and hrivihg a horizontal line of wire extend- 
injg along thé ùpper jûirtioii of the plants, 'and secured thereto, to give in- 
creased latéral strength, and having also a horizontal line of wire exiending 
along and secuned t(» the biises of the plants, lor preventing tlie passage 
through tbe;Spacesbet\yeen(til»e plants pf amall stock before said spaces hâve 
become closifdpr.protected by. the growth of the Side shoota, substantially as 
described," 

The daims of the original application in the patent office were 
broader, but iipon objection and a citation from the Ganiener's Chronicle 
for 1873, p, lllSi and for 1875, ?p. 458, the applicant .nodified his 
daim soas ônly te cover a' lime of wire extending along the base of the 
plants near the ground, and secured to the plants, and operating to pr&- 
veiit the passage of small aliittials through the spaces between the plants 
before the épaees hâve becbmè dosed'by the growthof shoots. The 
Gardeuer'sChForiicle for 1875' describes an iinprovement in hedge culture 
by dri.v|,tlg. .sniali stakçp ajopg the cèhter of the hëdgè six to eight feet 
àpart, tp r|»r|iich a line pf .wire is stapled and drawfl tight by being at- 
tached at the ends ta gatewaysi when they occur in the Une of the fence. 
Itis'Saidfi ■:■■•.';:'■' .Li ■;■■•'■ 

'"Iliè pirîjà'è.Ipàl uses àrtà â(|yantagps ot thé wire thus Insérted are to con- 
stitiiteJa'péJîMîtÇent baplibÔÙH^'^^ wérô, tp the hedge, thereby preventing^ 
àriimais, asçàitle andhôises/trpm pusliifig^t through, which they 
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aïe very liable to do at ail thin and weak parts of a hedge. AVhen once the 
hiedge grpws over and fairly covers the wirei the: posts are of littlefurther 
upie, and^do not require renewal, as the.fence itself sufBciently suppprta the 
wire, and keeps it ever afterwards laits place." 

The only différences between what is described in the publication 
from which the above is taken, and what isclaimed in Young's patent, 
is ihat by Young's method it is statèd that the wire is to be used earlier 
in the life of the hedge, — that is to say, when it is first plashed, — and 
that the lower wire is to be plaoed quite near the ground, so as to in- 
tercèpt small animais before the IdWest shoots are sufBciently grown to 
make a barrier. It is not said in Young's method whether the wires 
are to be stretched taut between convenient posts or not, but it is ob- 
vions that in practice this would be done if practicable. In Young's 
method the wires are to be stàpled or otherwise suitably fastened to 
the plants, and in the published method the wires were at first to be 
stapled to the small posts, but in the end the plants supported the wire. 

At the threshold of the considération of thfe patentability of thèse mat- 
ters connëcted with growing hedgé fences, it suggests itself that the plash- 
ing of the hedges, that is, the bending over of thé plants at the roots in 
the line of the fence, ail at the same angle, and securing them in that 
position, and the discovery of the fact that growing in that position the 
Shoots tend to spread out lower down, and the shoots of the lower in- 
clined plants tend to interlace with those of the u pper plants so as to form 
an effective, vigorously growing hedge fence, ail this to the first discoverer, 
and also the best means of accomplishing it, might fairly be matters re- 
quiring invention, and propér to be protected by a patent. But it also 
suggests itself that, alter this method of growing a hedge was known, the 
use in connection with it of anything in such commoh use and so obvi- 
ons as a line of wire along the hedge, or interweaved in the hedge, for 
the purposes of a fence, merely, and to preveilt animais from passing 
through where the hedge was too weak itself lo prevent them, could ndt 
be a discovery or require invention. ■ 

It is said that no one before Young systematically used the lower wire 
for this purpose, or taught the public how essentially important it was 
to the proper growth of the lower shoots of the plants that they should 
be thus protected, and no one before Young, it is said, for this reason, 
was uniformly successful in growing, at a moderate cost, an effective 
hedge fence. But this is ûot showing Young to hâve been an inventor, 
but merely that he does systematically and thoroughly, and with a sensé 
qf its importance, what others had the means of doing, and knew how 
to do,, but did not appreciate the importance of. Just as a man mây 
know that a certain treâtment is good for his fruit trees, but does not 
obtaîn the best results because he does not use it intelligently at the right 
times and in the best manner. 

: The use of a wire along the base of an ordinary fence is admitted in 
the specificatàon to be a common means of preventing the passage bf 
small animais. Such a wire would be fastened in any suitable #iiy, 
either to the fence itself or to stakes put down for that purpose. And it 
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would either be stretched taut orinterweaved, as might be convenient. 
It would, with many ornamental fences or palings, answer tbe double 
purpose of preventing the animais passing in and out, and also of pre- 
venting the injury to the fence itself from the abrasion and forcing asun- 
der which results when animais are frequently pushing through and en- 
larging an opening. In the growing hedge fence, the lower wire perforais 
ejççiCitly thèse same uses. It is more important, and the conséquences of 
neglecting its timely use are more serions, just to the exteut that a grow- 
ing hedgeis more easily spoiled and more difficult to repair than an or- 
4ir(ary; dead fence. In Young's patept the only use claimed for the lower 
wire is as a défense against animais, and he cannot be allowed to claim 
it generally , as he abandoned and erased from his application those claims 
in iïybioh he had att^n^pted to coyer the use of the wire to keep the plants 
in position, and to give the hedge increased latéral streïigth. He was 
obligeçl to make this ^bandpnment, because he recited in his spécifica- 
tions that one of the kpoyra ways of seçuring the plashed plants in posi- 
tion waS; by attaching them to a stretched Une of wire, and the Gardener's 
Ohropicle 4isclo8ed tljat it was old to use a stretched wire to give in- 
creased latéral strength, while the hedge plants were young and weak. 

The d^creeof 19th June, 1891, in the circuit court of the United States 
iqr ,the western division ,of the western district of Tennessee, called in 
this case the "Memphis pecree," adjudges this patent to be valid, but 
confines it tp a bopzont^l iwire, "secured to the plants without any ex- 
traneous support. " If the claim of the patent is to be read with this re- 
striction, then the respp^idents in this case do not infringe, as it is proved 
that the horizontal wires iused by them remain stretched taut between 
posts of„itrees or gatew^ys, or whatever stationary objects in the line of 
the fence they can be CPnveniently attached to, and, after they are thu» 
stretched^ the plants are inclined and secured in their inclined position 
by being fastened to thçi stretched wirçs, using the diagonal wires only 
when nepe^sary to keep a plant in position which was more than ordi- 
narily stifï and refractory. But I think in the présent case it has been 
shpwn by the complainanfs witnessea, and notably by their expert wit- 
ness, See^ that the end attachments of the horizontal wires hâve no 
bearing upon the construction of the claims of the patent; and I conclude, 
as does complainanfs ^yitness that at least a preliminary use of a post, 
or some fixed object to which the ends of the wire might be fastened, 
is clearly implied by the spécification of the patent itself. 

Upon the whole case, my conclusion is that, in view of what had been 
before dope, the claim for a line of wire secured to the plants near the 
ground» to prevent the passage of: animais, is void for want of patent- 
ability; and that, rhow,ever; bénéficiai its timely use as pointed out by 
Young may be, it is an impro vemept in the art of hedge making, resulting, 
not from invention or discovery, but from the more systematic and thor- 
ough attention to the faet that the young shoots at the base of the planta 
ought to be protected against small animais until they are sufficiently 
grown to be a barrier themselves. £iU dismissed. 
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Harmon et d. V. Haemon et al. (two cases.) 

{Cirewlt Court, N. V. Illinois. January 4, 1893.) 

1. Bpboific Performancb— Mbbgbb. of Oeai, in 'Wbitten Contkaot. 

Complainant took possession of certain land under a paroi agreementwith the 
owner, who was Us uncle, that, if complainant would cultlvate the land and pay a 
yearly rental therefor, he should own the land at the owner' s death. Complainant 
also took a written lease from the owner, in which he agreed to keep the premises 
in repair. His lease was renewed from time to time, the last extension being by a 
written agreement, in which the lessee agreed to "quit and give up possession of 
said promises at the expiration of any one year, in case the party of the first part 
[lessor] should sell or couvey ail or any of said lands, or in event that either party 
should die, or become dissatisfled, or in case the party of the second part [lessee] 
should f ail to pày ail or any part of the yearly rents. " Held, that the written lease 
and extensions thereof oontroUed the rights of the parties, and that spécifie per- 
formance pf the paroi agreement should not be deoreed. 

2. Bame— Leabb. 

Although, by reason of the lessor's death, the last agreement for extension never 
went into opération, it was nevertheless a contract in writing in regard to the 
land, and the terms upon which complainant occupied them, In which aU prier pa- 
roi and writtten contraots were merged. 
8. Same— Insanitt. 

The f act that the lessor's mind had become impaired by âge rendors suoh writ- 
ten agreement none the less operative against complainant, who was in full pos- 
session of his faculties. 

i. JtTDQMBÎJT— BQOTTABLB ReLIEP. 

Judgment upon promissory notes given by complainant to lessor will not be set 
aside by reasiin of a paroi agreement, at the time the notes were given, that upon 
the regular pfiyment of interest, which was reserved by the notes during lessor's 
life, the notes' should become void at the latter's death. 

In Equity. Bills by Jacob M. Harmon and Jeremiah R. Harmon, 
respectively, against Anthony Harmon and others, beneficiaries under 
the will of Jacob Harmon, deceased, for the spécifie performance of paroi 
contracta made by the deceased with complainants. The two cases were 
argued together. Bills dismissed for want of equity. 

Doyle, Morris & Pierson, for complainants. 

J. S. Norton and J. W. HoweU, for défendants. 

Blodgett, District Judge. Thèse are bills in equity for spécifie per- 
formance of paroi contracts alleged to hâve been made between complain- 
ants, respectively, and one Jacob Harmon, whereby Jacob, who was the 
uncle of complainants, being the owner of a large tract of land in Iro- 
quois county, in the state of Illinois, agreed with complainants that, if 
they would move onto the land described in the two respective bills, 
and improve the same, and pay him an annual rental, at an agreed rate, 
from time to time, per year, as long as he lived, the land should become 
theirs at hiS death. Jacob Harmon died in February, 1885, and by his 
will, made a couple of weeks prior to his death, an entirely différent dis- 
position of the property in question was made from that alleged in thèse 
bills, and this bill is filed against the beneficiaries under the will to en- 
force the spécifie performance of the alleged contract. The two cases 
stand upon substantially the same proofs, and hâve been argued and con- 
sidered together. 

v.5lp.no.5 — 8 
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rhere is but little, if any, conflict, in the testimony in the cases. 
Complainanté' ïéstittiony tends fôéhoHv that, ih the yeat 1871, Jacob 
Harmon, who was then a man well adyanced in years and a bachelor, 
was then the oWher ofàbout 3,100 acres of land in Itdquois county, in 
this State, proposed to çopiplainant Jacob M. Harmon that if he (Jacob 
M.) would move onto a part of said land, and improve it, and pay him a 
rental yearly therefor, as théy frqnj tinie to tiîiie agreed, he, the said 
çomplainant, should own the land at Jacob's death. The proof also 
shows that çomplainant Jacob M. Harmon moved onto the land, and 
took possession of abouti, 500 acres of it, whioh he improved by fen- 
cing, cultivating, draiiï^ing, and the érection pf houses and fàrm build- 
ings, and has continued in such possession from that time until the fil- 
ing of thèse bills; that iii 1874 a similar arrangement was made with 
the çomplainant Jeremiah R. Harmon, in regard to about 800 acres of 
land adjoining, on the east, the lands occupied by Jacob M. Harmon. 
The proofs otfered iri support of the bills is ifound mainly in the testi- 
mony of complainants themselves, and in statements made from time to 
time by Jacojj Hsimion to the variou.s persons wit^j^hom he was intiraate, 
to the effect that he had giventhe boys the land; that they would ownit 
at bis death; that ail he wanted was that they should pay him his rent 
as long ashe lived. The propf alspsliows that, on two différent occasions, 
Jacob Harmon bad deeds made to ea:ch of thèse oomplainantSj of the 
lands he had put them,' in, possession of, respectively, but fails to show 
that thèse deeds were ever delivered. 

Were this testimony standing alone^ it might be deemed suflBçient, es- 
pecially under a séries of, cases decided by the suprême court of Illinois, 
to sustain a decree for the spécifie performance of this paroi promise or 
agreement to each of thèse. complainants. But the proof also shows that, 
at the time thèse respective complainants took ppssession, they, each of 
them, took a written lèase from Jacob Harmon, signed by themselves 
and Jacob Harmon, in which complainants agreed, not only to pay rent, 
but to plant hedges, keep the premises in repair, and in many respects 
to do things entirely inçpnsistent with the idea that they were the 
substantial owners pf the làhd, subject only to Jacob's rental during his 
life. The original lease tpeaçh çomplainant ran for a term of two years, 
and contained an agreement by çomplainant Jacob M. Harmon to re- 
plant and properly care fpx a bedge, and charge the lessor, Jacob Har- 
mon, one dollar per day for doing so, and to keep the fences and build- 
ings in repair; and substàntially the same agreement was embodied in 
the lease to Jeremiah R. Hs^mon, the other con^plainant. Thèse orig- 
inal leases were extend,edj .from timç to time, geiierally for,the tèrm of 
two or more years, until tliélast day of January, 1882, when ah exten- 
sion was made to the Ist day of Marph, 1885. In October, 1884, thèse 
ipases were extended by agreement in writing for the term of two years 
ftom the Ist day of March,, 18^5,,, This agreement fpr extension con- 
tains a provision that the; less'ee will " qiiit and giveùp possession of said 
premises at the expiration 6f ahy one year, in case the party of the first 
part [lessor] should sell or convey ail or any piirt pf said lands, or in 
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the event that eîther party should die, or become dîssatisfied, or in case 
the party of the secoad part [lessee] iail to pay ail or any part of the 
yearly rents or interest, on or before the Ist day of November of any one 
year." There was algo the usual agreement to keep the premises in re- 
pair which had been incorporated in the original leases and extensions. 

It is urged in regard to this lease of October, 1884, that it never 
went into opération. But it was, nevertheless, a contract in writing 
in regard to thèse lands, and in regard to the terms upon which thèse 
complainants occupied it, and operated to extend the former lease for 
the term of two years. It is also urged that Jacob's mind had become 
impaired by âge and infirmities, so that thèse leases should not hâve the 
force and effect ofcontracts between him and the complainants. The 
fact, if it is a fact, that Jacob Harmon's mind became impaired by âge 
is no défense, as against thèse written contracts, for thèse complainants, 
they being fùlly compétent to make contracts and attend to their own 
business. Bùrnham v. Kidwell, 113 111. 425. The instruments might 
be voidable on the ground stated, as against Jacob Harmon, but Ihey 
are operative against the other parties, who were in fuU possession of their 
facullies; and, even if the earlier agreements between the parties in writ- 
ing might possibly be reconciled with the paroi agreement sot up, which 
I do not think possible, yet there can be no doubt that ail prior paroi aud 
written agreements were merged in the final agreement of October 31, 
1884. This superseded everything that had gone before it, in relation 
to tlùs land, and must stand as the contract between thèse complainants 
and Jacob Harmon at the time of his death. 

The complainants, then, areendeavoring toenforce a spécifie perform- 
ance of a contract relating to lands, wholly by paroi, and where the 
testimony shows they had made written contracts in relation to the 
same subject-matter. It seems to me that this impinges upou the gên- 
erai rule that — 

"When parties hâve deliberately put their engagements into writinsf, in 
such terms as import a légal obiigiitiun, without iiny uncertainty as totheob- 
ject or extent otsuc-h engagement, jt is conclnsively presuinect tliatthf whole 
engagement of the parties, anil ihe exteni and manner of their uiidertaking, 
was reduced to writing; and ail oral tesUmony of a préviens ollognium be- 
tween ttiH parties, or of conversations or dcL'larations at the time wlien it was 
completed, or afterwards, as it would tend in many instances to siibstilute a 
new and différent cunlract for the one wliich wiis really agieed upon, to tlie 
préjudice, iiossibly, of oneof the parties, is rejected." 1 Greenl. Kv. § 275. 

The reason for this rule is thus stated by Lord Cokk: 

"It would be inronvenient that matters in writing, made by advice and on 
considération, and which tinally inipoit the certain truth of tlie agreement of 
the parties, should be controlled by the averment of the parties, to be proved 
by the uncertain testimony of slippery memory; and it would be dangennis 
to purcbasers and ail others in such cases if such nude aveiments against 
niatter in writing should be admilted.*' Lord Coke, in Countens ofliutland^s 
Càsê, 5 Coke, 26a. 

"If a written instrument is perfect in itself, it must be the sole expositor 
iof the intention of the parties to it, and paroi proof of an agreement between 
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tbem, n6t rediiced to writing, which Is répugnant to the terms and iûtention 
expressed ip tbe Written instrument, cannot be allowed." Qrey's HeirsY. 
tfMy'j^dm'W, 22 Ala. 233, 237. 

In ForsyÛi v. Kimball, 91 U. S, 291, it was said: 

"It ia a flrmly-settled principle that, paroi évidence of any oral agreeraent 
alleged to hâve been made at the tinié of the drawing, mailing, or indorsing 
of a bill or note cannot be permitted to vary, qualify, or contradict, or add to 
or subtract from, the absolute terms of the written contract." 

AnA'mHarris v. Galbraith, 43 111. 309, the court said: 

"The rule Is» where a contract is reduced to vvriting, that the writing 
affiords the only évidence of the terms and conditions of the contract. Ail 
antécédent and contemporaneous verbal agreements are merged in the writ- 
ten contracts. The law will not allow that an agreement may rest partly In 
writing and partly in paroi; so that it ia equally Inadmissible to add to, take 
from, or speçiflcally change the terms of a written agreement by paroi." 

Purther citations to the saine eflect might be made, but thèse are 
enough. Tbis rule stands as a sentinel over ail written contracts to pre- 
vent theûï from being disturbed by the introduction ôf paroi testimony 
inconsistent therewith. By the terms of the lease, thèse complainants 
assumed. thei relation, under an agreement in writing, ûf tenants of Jacob 
Harmon ; and if, at any time, they had refused to surrender the prem- 
ises at thé expiration of the leases, or the extensions thereof, it would 
hâve been no défense to the complainants in an action for forci ble de- 
tainer that Jacob Harmon had made a paroi contract at the time, or 
before the time of making thèse leases, inconsisteht with the terms of 
the leases themselves. The leases, and the extensions of the leases, 
would hâve determined the rights of thèse parties in such a proceeding, 
and, as it seems to me, they must conclusively do so now. 

The record also shows that thèse complainants became indebted to 
Jacob Harmon on certain promissory notes, bearing interest at the rate 
of 10 per cent, perannum, upon which notes suits hâve been brought by 
the executors against the complainants, and judgments rendered in this 
court; and by thèse bills complainants seek to hâve thèse judgments set 
aside, or per^etually enjoined, by reason of the alleged paroi agreement 
between themselves and Jacob Harmon, at the time the notes were 
given, that, if they would pay him the interest regnlarly, which was 
reserved by the notes during his life, the notes should become inopera- 
tive and void after his death, and should never be coUected or enforced 
against them. I hardly need say that the relief upon this branch of 
the case is effectually barred by the rule I hâve cited in regard to the 
lands. The motes must be the évidence of the contract between the 
cotnplainants and Jacob Harmon, and not the paroi agreement incon- 
sistent therewith. Forsyth v. Kimball, 91 U. S. 291. I may say, fur- 
ther, that upon the triall of the suits at law, which were in this court, 
the defendfint ofifered évidence in défense of those suits that is now 
offered in suppQrt of that part of the bills for setting aside and enjoining 
the judgments}. and this court overruled the défense, and gave judgment 
upon the notes, which judgment the suprême court of the United Statea 
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affirmed. Harmon v. Adams, 120 TJ. S. 363, 7 Sup. Ct. Rep. 553. 
For thèse reasons the bills of complaint in both cases are dismissed for 
want of equity. 



Edler V. Clakk et (d. 

Gkeenhow V. Edleb et al. 

(Circuit Court, N. D. Illinois. March 1, 1892.) 

1. AcoooNT Statbd — Impbachment — Equitt. 

Where a father and son make a settlement of the aooounta between them, In pur- 
suance of whioh the son gives his note for the balance found due from him, and 
suoh settlement is made a little more than a year after the transactions oocurred, 
and is afterwards reafflnned by the son, suoh settlement should not be set aside 
after the father's death in tbe absence of any clear showlng of fraud or mlstake. 

8. MOBTOAGE— MeOHAKIO'S LiEN — PRIORITIES— EXECOTION PCBCHASER, 

Where land is conveyed by a deed absolute on its face, but In reality a mortgage, 
the mortgagee's interest in the land to the extent of his mortgage debt is superior 
to that of a purchaser under sales made on subséquent judgments and meohanics' 
liens against the mortgagor. 

In Equity. Bill by Frederick Edler against George Clark, exécuter 
of James Greenhow, deceased, and Richard Greenhow, and cross bill by 
Richard Greenhow against Frederick Edler and George Clark, executor. 
The executor excepts to the master's report. 

M. B. Loomis, for P. Edler. 

Cook & Uptrni, for R. Greenhow. 

Hiram Cody, for Clark, executor. 

Blodgett, District Judge. The original bill in thîs case was filed by 
Edler to establish title to a farm of 265 acres of land in De Kalb county, 
in this state, as against the heirs at law and executors of James Greenhow, 
deceased. The cross bill was filed by Richard Greenhow to set aside 
certain liens held by the executor and heirs of James Greenhow on said 
land, and also to bave Edler declared to hold whatever title he holds 
in trust for Richard Greenhow, subject only lo the small amount of 
indebtedness from Richard to Edler. The case is now before the court 
for final hearing on exceptions by Clark, the executor, to the master's 
report. The essential facts necessary to be considered in passing upon 
thèse exceptions, and as they appear from the testimony, are thèse: In 
November, 1871, Richard Greenhow, being then the owner of the farm 
in question, gave to his father, James Greenhow, his note for $1,000, 
for money the father had advanced to him, and secured the payment 
thereof by a mortgage on 160 acres of the farm in question. There is 
no controversy between the parties as to the validity of this mortgage, ttie 
note drawing interest at the rate of 10 per cent, per annum. In Novfm- 
l)er, 1874, Richard Greenhow, having become deeply involved in debt, 
•conveyed his farm and his personal property to his father, with the un- 
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derstanding that the father was to dispose of the personal prbperty, and 
apply the proceeds, as far as they would go, in payment of Richard'» 
debts, and advance sufRcient more money to pay whatever of Richard 's 
debts should remain unpaid from the proceeds of the personal property, 
and hold the farm as security for whatever indebtedness he should hâve 
against Richard. On the 9th of March, 1876, Richard and his father 
had an accounting as to the disbursements the father had made in the 
payment of Richard's debts, and str^ck a balance of $2,194, which in- 
cluded, not the principal, but the interest on the thousand-dollar note 
of November, 1871, up tb that time, ànd Richard gave his note to his 
father for this balance of $2,194. On the 31st of August, 1876, James 
Greenhow died, leaving a will, in which the défendant Clark was named 
as executor, and he has qualified, and is acting as such. On the 
5th of September, 1876, — less than a week after James Greenhow'a 
dëath,-^the wido<v of James Greenhpw, Richard Greenhow, and some 
of his sisters, who were heirs to the father's estate, *met at the 
housé 6f the widow, aUd there they looked over the accounts between 
the liather and Richard from the time of the settlement of the 9th of 
March préviously up to the time of the father's death, and finally struck 
a balance of $1,007 as having been paid by the father, on account of 
Richard, after the settlement in March, for which amount Richard gave 
a note, which was dated back to thé 25th of August préviously, so that 
the settlement might appear to hâve been made during the father's life- 
time. It was also agreed between Richard and his mother and sisters 
that the heirs should reconvey the farm to Richard, and that Rich- 
ard should give a mortgage upon the farm for the entire amount of 
the indebtedness, which was figured up to amount at that time to 
the sura of $4,201. This adjustment included the thousand-dollar 
'note of November, 1871, the note for $2,194 of March 9, 1876, 
and thé note of August 25, 1876, which was made and agreed upon on 
the 5th of September, aJl thèse notes drawing interest at the rate of 10^ 
,per cent, per annum. This arrangement was substantially carried out. 
The heirs gave deeds to Richard, whieh deeds were recorded on the 26th 
of February, 1878. Richarti gave a mortgage to Clark, executor, dated 
March 9, i877> for $4,474.95, with interest at 10 per cent, per annum, 
payable in threeyears, and this mortgage was recorded April 25, 1878. 
Richard made default in the payment of this last note and mortgage. 
On the 24th of September, 1880, the complainant Edler filed the original 
hill in this case, asserting title by virtue of a sale made under a decree 
in a mechanic's lien proceeding in De Kalb county, to which neither 
James Greenhow nor his executor or heirs were parties, to 80 acres of th& 
160 acres of landi, which was covered by the mortgage of Richard to his 
father of Noveihber, 1871^ tosecure the first thousand dollars; and by 
the supplemeotal hill filed October 12, 1880, Edler set up title to th& 
entire farm under certain sheriffs' deeds made on salies on exécutions 
against Richard; also attacfcing the mOrtgage which Richard had given 
to Clark, executor, as having been given without considération. Th& 
case was subsequeutly removed by the <îomplainant Edler to this court, 
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where default was taken/and a decree enteted. Thîs default was sul> 
sequently set aside, and ; the défendants allowed to come in and make 
défense. Défendants then answered the original bill and the supple- 
mental bill, insisting that the mortgage was a first and valid lien and 
denying Edler's title as against their mor^ge. Richard, after having 
answered, filed a cross bill, setting up an arrangement between Edler 
and himself, by which Edler was to purchase thèse claims against 
Richard, and attempt, through them, to obtain title to the farm for 
Richard's benefit. He also, by bis cross bill, attacked the niortgage he 
had given to Clark, alleged that he did net owe his father's estate the 
amount named in the mortgage, and asked that an accounting be had as 
to the amount actually due from him to his father's estate, insisting that 
the balances struck by the settlements of March 9 and September 5, 1876, 
were incorrect, and that he was entitled to much larger crédits than he 
had recéived. The cross bill was duly answered, and its claims to an 
accounting were denied and put in issue, and replication was filed, the 
caSe referred to a raaster; before whom voluminous testimony was taken, 
and the toaster bas made his report, to which only the executor, Clark, 
and the heirs of Richard Greenhow hâve excepted. 

The master finds by his report that, as between Richard and Edler, 
there is 11,690.70 due Edler, on payment of which, without interest, 
Edler shall reconvey to Richard whatever title he (Edler) holdS in the 
farm. That there is due from Richard to his father's estate $2,578.49, 
for which the mortgage of March 9, 1877, should stand as security, 
subject to the amount found due to Edler; and that on payment by 
Richard of the amount found due Edler, and the amount found due the 
executor, he should bave a reconveyance of the farm, and a release of 
the mortgage. The exceptions by Clark, executor, and the heirs of 
Richard Greenhow go to the crédits which the master bas allowed to 
Richard on the balances struck in the settlements of March 9 and Sep- 
tember 5, 1876. The master has found errors and omissions of items 
in the settlements between Richard and his father on March 9, 1876, 
which should be credited to Richard, and applied in réduction of the 
mortgage as follows: 

Proceeds of sale of peraonal property not accqunted for |py James 

Greenhow in the settlementof Mardi 9th, - - - - $1,195 00 

Borrowed from the bank, and chargpd to Richard by James, - 300 00 

Proceeds of threshing machine, - - - - - 350 00 

Bent of Bichard'B farm recéived by James Greenhow for 1875-76 580 50 

S2,425 50 

So that at the time of the settlement în March, 1876, according to 
the finding of the master, there was actually due Richard, without con- 
sidering the thousand-dollar note of November, 1871, the sum of $231. 
He further finds that in the settlement of September, 1876, between 
Richard and his mother and sisters, the sum of $430, recéived for rent 
of the farm by his father, was overlooked, which should bave been 
credited tb Richard, and it was therefore improperly included lu the 
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note for $1,007, and then carrîed into the computation by which tlie 
sum of $4)474.95 was reached, which made up the note and mortgage 
ofMarch, 1877. ' 

As I hâve already said, the testimony in this case is voluminous, and 
very much of it, as it seems to me, wholly immaterial and inconclusive 
upon the issues in the case. James Greenhow, the father, seems from 
the proof to hâve been a c^refnl, methodical, and right-intentioned man. 
There is no évidence that he ever intended to impose upon Richard, or 
in any way take an unfair advantage of him; on the contrary, ail the 
évidence is the other way. He was not a trained accountant, and seems 
to hâve been a man with verylittle book éducation, buthe wasevidently 
a man who had very correct business notions and methods. In attack- 
ing the mortgage thus solemnly made by him, which was the resuit 
pf various settlements and conférences, Richard Greenhow, the complain- 
ant in. the cross bill, bas the burden of proof. He is bound to establish 
the mistakes and overcharges which he complains of by clear and con- 
vincing évidence. Settlements made between parties wbere each bas 
ppportunity to examine and consider the claims or accounts of the others 
should not be disturbed by courts, except for grav^ reasons, and where, 
in the light of the proof, the court can feel assured that it is better 
adyised as to the state of the accounta adjusted than the parties them- 
selvps were at the time they made the adjuatment. It is said by Mr. 
Jnslàce Walker, in Peddwqrd v. Connard, 85 111. 102: 

"The business affaira of tlie country must be protected against reopening 
accounts for a new adjuatment after such <}elays and long acquiescence in set- 
tlements and paymenta." 

And Chief Justice Marshall, in Chappedelaim v. Dechenaux, 4 Cranch, 
309, said: 

"No practlce coUld be more dangerousthan that of opening accounts which 
the parties theniselves hâve adjusted, oïl Suggeation supported by doubtful 
orbyonly probable testimony. But if palpable errors be sbown, — errors 
which cannot be misunderstood, — the aettlénaent must se far be considered as 
made upon absolute mistake or imposition, and ought not to be obligatory on 
the injured party or his représentatives, beeauae such items cannot be sup- 
poaed to hâve received his aaaent. ïhe whole labor of proof liea upon the 
party objecting to the account, and errorë which he does not plainly establish 
cannot be supposed to exist." ' 

The proof shows that James Greenhow kept a book jn which he set down 
the items of his account with Richard. At the settlements made with Rich- 
ard, he made his statement of the account upou the basis of theentries in 
his book. Richard does not seera to hâve kept any book account with his 
father, but depended mainly upon his memory and the entries in his 
father's book. It is true this book is somewhat crudely kept, and that 
it requires considérable study to understand the methods of the deceased 
in keeping it, but the fact remains that, with this book before them, 
with ail the transactions fresh in their piinds, within a little more than 
a year after they had ail occurred, Richard Greenhow and his father sat 
down, and, after more than a day spent in the examination of the various 
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items of the account, arrived at the balance, and Richard gave his father 
Ihe note of March 9th for that balance of $2,194. Much weight is at- 
tempted to be attached to certain words and figures found upon thèse 
notes, but, in my estimation, they are worthy of no particular weight as 
évidence in the case. They do not prove any of the facts which Rich- 
ard insists upon, and are not, it seems to me, of sufficient significance 
to justify disturbing the conclusions the parties themselves arrived at. 
Therefore, upon a careful review of the proofs, I am far from satisfied 
that the items, or any of them, which the master bas found were not 
credited to Richard in the settlement between him and his father of 
March 9, 1876, and for which the master flnds he should be credited, 
are so clearly established as to justify disturbing the balance struck at 
that time. In the settlement between Richard and the widow and heirs, 
resulting in the giving by Richard to the exécuter of the note and mort- 
gage for $4,474.95, there is an indorsement upon the note for $425.75 
for rent received by the executor, partially erased. This indorsement 
should stand, reducing the note to $4,049.20 at its date, as the amount 
then due thereon from Richard to his father's estate, which he still owns, 
with interest thereon according to the terms of the note. 

The eighth exception to the master's report goes to the finding that 
the amount due Edler should bave priority over the mortgage to Clark, 
executor. In this I think the master erred. The title to the farm was 
in James Greenhow long before either the mechanic's lien suit was 
brought or the judgments rendered under which Edler claims title. 
While the title in James Greenhow was in form an absolute deed in fee, 
it is at the same time admitted that it was in the nature of a mortgage 
for whatever indebtedness should accrue to James from Richard. At 
the time the sales were made on this mechanic's lien decree and the 
judgments, Richard's only interest in the property was this equity after 
the payment of whatever was due his father, and this equity is ail that 
Edler took by his sheriff 's deeds, and hence thèse deeds held by Edler 
cannot eut or be given préférence over the mortgage. AU the exceptions 
to the master's report are sustained. I think a re-reference hardly neces- 
sary to recompute the amount due on the mortgage on the basis I hâve 
indicated, but, if the parties cannot agrée aa to the computation, I will 
send the case again to the master. 
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Smith a àU v. Beaedsl^y d aL , ; 

(CVrouit Court q^ Appeai9, EigiMh OIrcuM. June 20, 188S.> 
N6.100. 

L WlfW— CpiWTmTOTION— NaTURB O» IJl^TATB— JtJ8 DlSPONBin)!. 

' A'testiator, after dirâcting the fitt^eat of his debts, bequ«athécl to Mb wlfe aU 

nUs.''f(oodBi cbatl^U; inere)iandi89j i^^oneVs, choses in action, Iftads, and personal 

property, to be bers durine ber natui^al lifetime or widowbood. " He further pro- 

Tideâ'thtit a sufflcieb't bertloa of his eitaté staould be apprdprïated to the support 

.. Wd educatitin of J^is çbildren, and tbat atthedeath of bis .wife an equal division 

Of lil» estate should f^ made to biis children. Held, that tué wlfe did aot take a 

îaetelité estate with remàlnder in fèÀ to tbe children, but sbe bad fuU power to 

- wtl tbei personalty ,af(eflted by thie||(i^ for the porpose of carrying out ita provl- 

..■ipi^;., ' 1 ' 

I. BikM<(.V'' ' '"- ''"' ■ '■ ■ 

Where the wifexéèalves land In payment for the personaity sq ijilà,^ she.can oon- 
veyit in,feesimpletO!apqrchaser for value, f ree f rom any claim or iutérest on thé 
^àrt ol me cbUdrei)i. ■ 

A|>^'eàl frém the Gircuit Court of the United StateB for thé Eaaterû 
District, ofArkansas. AfBrmed.' ' 
, Wjtflîam Ôl Whipplé, for B.]ipe\ian\a. 

Danid W, Jones, {Al B. W^iRiarM axià. R. B. WUliaras, on the brîef,) foi 
appelleés. 

, Befôrt EitBWGB, CiïèUit Justice, Banbobn, Circuit Judge, and Sniiufl, 
Districfliidge. ' 

Shieab, District Judge. The bill in the présent cause was filed by 
J. D, Béardsley, for the purpoise of quieting the title to certain realty 
situate^, in Hempstead côunty, Ark., against adverse daims asserted 
thereto by jàmes F. Smith, Joél S. W. Yowell, ànd Minnie Yowell,^ 
and Shqw "j^bwell, mirior childreo and heirs at law of Eliza P. Yowell, 
deceased. The record shows the foUowing to be the material facts out 
ofwhichi thè controversybetween the I parties àrises: 

William H, Réctof, à résident of Hempstead county, Ark., on the 
22d of Japijairy, 1868, eiecuted his last will, whichreadsàs follows, 
omiftifag thë temal pâtts: 

" rtem 2d. That I do hereby require that ail my jiast debts be paid, In- 
cluding my funeral expansés, out of my estate; that after which I do hereby 
give and beqiieath to my beloved wife, Augusta M. Rector, ail my estate, in- 
cludlng ail my goods, chattels, merchandise, moneys, choses in action, lands, 
and Personal property, to be bers during ber natural lifetime or widowbood, 
and no longer. 

"Item 35. It is my will that a sufBclent portion o£ my estate be appropri- 
ated for the support and éducation of my children, namely, Martba EUen, 
George Lafayette, Eliza Prudence, Mary Cordelia, and Jesse Nathaniel, and 
that said appropriations be made as nearly equal as possible, including what 
bas already been expended for the beneflt of the older ones of said children 
by my wife or execntor of my estate. 

"Item 4Lth. And I furthermore will that at the death of my wife, or at ber 
marriage, that an equal division of my estate be made to eacb of my abovo- 
mamed children by tbe executor of said estate. 
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"ïtêm 6th. I do hereby appoint my wite, Aagusta M. Eector, thé exeçu- 
trix of this my last will and testament, thetéby revôking àll others whatever; 
said will and testament tobeinfull force from and aftër mydecease. Signed 
and sealed with my own hand this, the 22d day of January, A. D. 186B, in 
the présence of witnesses, and I do hereby request that É. M. Northuiii and 
G. E. Bryànt subscribe their names as witnesses to this, my last will and 
testament. W. H. Beotob. [Seal.]" 

Upon the death of Rector, which occUrred on the sanae day the will 
was executed, the same was proved and recorded in Hempstead county 
in due form of law. ïhe widow never qualitied as executrix, nor hâve 
letters of administration ever been issued upon the estate. Mrs. Rector 
took possession of the property left by her husband^ which maiuly con- 
sisted of a stock of raerchandise, and continued in the mercantile busi- 
ness, part of the time with her sons-in-law, Joël G. W. Yowell and F. T. 
Shepherdi and part of the time by herself. Finally she sold the stock 
in trade to.Joel G. W. Yowell, taking his note for $3,400 in payment 
therefor. On the 17th of June, 1879, Yowell sold to Mrs. Rector, in 
payment of his note, the E. i of the N. W. i, the S, W. i, the N. E. 
i, part of the S. E. i of the N. E. i, part of the N. W. i of the N. E. 
i, the northwest quarter of the northwest quarter, and part of blocks 6 
and 7, in the town of Nashville, ail in section 26, township 9 S., range 
27 W. of the fifth meridian; and executed a warranty deed to A. M. 
Rector, as administratrix of the estate of W. H. Rector, deceased, but 
by mistake omitted to include therein the N. W. i of the N. W. i 
of said section 26. 

In the year 1883 the Arkansas & Louisiana Railway Company under- 
took to extend its line of railroad in the direction of the town of Nash- 
ville, and in order to induce the company to build the road to a point 
west of Mine Creek certain citizens entered into a contract with J. D. 
Beardsley, who had a controlling interest in the management of said rail- 
way, which agreement is as foUows: 

" Whereas, the citizens of Nashville and the surrounding country are désir- 
ons of having the Arkansas and Louisiana Kailway extended on ur near the 
line recently located by S. C. Martin, civil engineer, to some point west of 
Mine Creek, and they hâve agieed with J. D. Beardsley, of Washington, Ar- 
kansas, that if he will cause the said ruad to be extended as aforesaid to some 
point west of Mine Creek they wjll purchase and give to him a go<>d and Un- 
Incumbered title to the foUowing lands, situated near Nàsliville, in Howard 
county, tojwit: The N. W. of the N. W., the N. E. of the N. W., the S. E. 
of the N. W., the N. "W". of the N. E., the N. E. of the N. E., the S. W. of 
the N. E., the S. E. of the N. E., ail in section 26, township 9 suuth, range 
27 west, ail of which is known as the «Rector Place,' and containing, exclusive 
lots sold ont of the N. E. of N. W. and N. half of N. E., two hundn-d and 
thirty-seven acres, more or less, and also the folio wing lands: The N. ^ of 
the S. E. of section 26, township 9 south, range 27 west, belonging to W. C. 
Sypert, and containing 76 acres, exclusive of four acres sold heretofore out 
of K. E. of S. E. And to enable the corapany to go on at once with the con- 
struction of their said road pending the purchase and making deeds ci the 
said lands. we, the undersigned, jointly and severally gaaranty the full and 
complète fUlQllment of the said agreement on the part of the citizens of 
2fashvi2Ie and otber parties interéstéd vvith tbem. 
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"It is understood an^ agreed as a part of the considération for thîs land 
tl^at J. D, Beardsley flhall cause tobe located on the land herein referred to a 
dépôt, and shall lay out a towri théreon; and failure on his part so to do will 
cause the forfeit of tbis ùndertaklng. 
" Witness our hands this 30th day of August, 1883. 

" J. D. Beardsley. Isaac M. Puokett. 

"W. C. Sypert. j. g. W. Yowell. 

"D. D. WOMAOK. S. B. Eeeoe. 

"Geo. L. Eector. D. M. Bryant. 

"F. P.HoLT. I. Pabish." 

In order to procure the conveyance of the lands described in the fore- 
going contract the citizens interested donated the necessary fands, and 
through George L. Rector and Joël G. W. Yowell a contract was made 
with Mrs; Rector for the conveyance of the lands by her received frora 
Yowell as above statedjthe price to be paid her being fixed at $3,000, 
which sum being paid, she executed a deed of the promises to Beards- 
ley, (datedSëptember 7, 1883, and on the 21st of January, 1885, she 
executed a second deed containing the foUowing récitals: 

"Knowall men -by thèse présents, that whereas, by a certain bond made 
by W. G. Sypert, D. D. Womack, Geo. L. Kector, F. P. Holt, Isaac M.Puck- 
ett, J. G, W. yowell, S. B. Eeese, D. M. Bryant, and I. Parrlsh, they guar- 
antied, on the 80th day of August, 1883, to J. D. Beardsley, the conveyance 
of the lands in said bond described, by a good and sulTicient title, upon the 
performance 6t certain conditions and the payment of the sum of three 
tbotisand dollars to me; and whereas, the said conditions hâve been per- 
formed, and the said money has been paid; and whereas, I, on the 7th day of 
September, 1883, executed a deed to the said J. D. Beardsley, in which the 
land was not described in the same manner as it is described in the said bond: 
Now, therefore, to the end that there may be no discrepancy, and that the 
description în the bond and that in the conveyance may be identical, and for 
the consideri),tion aforesaid, I, A. M: Rector, hâve bargained and sold, and 
do by thesé présents bargain, sell, and convey, to the said J. D, Beardsley, 
the followtng described lands, lying and being situate near Nash ville, in 
Howard county, in the state of Arkansas, to wit," etc., 

— T-and also covenanting to warrant and défend the title to said land 
against ail lawful claims. Upon the delivery of the deed dated Septem- 
ber 7, 1883,' Beardsley took possession of the realty, laid out a town, 
and mdde other improvements thereon. 

Some question having arisen touching the rights of the children of 
William H. Èector to the land sp held by Beardsley, he requested Joël 
G. W. Yowell to procure quitclaim deeds of said premises from the heirs 
of Rector, ànd on the 18th of May, 1885, a quitclaim deed thereof to 
Beardsley wàs executed by George L. Rector, J. N. Rector, M. E. Shep- 
herd, (née Rector,) and Minnie Rector. It now appears, however, that 
in December, 1884, Minnie Rector had executed a quitclaim to some 240 
acres of land in Howard county, Ark., which, it is claimed, was intended 
to convey her interest in the lands in question to James F. Smith; 
and on the 31st of December, 1884, F. T. Shepherd and Martha EUen, 
his wife, (née Rector,) and Jesse N. Rector, had quitclaimed their inter- 
est in 200 acres of the land to E. P. Yctwell, who was the wife of Joël 
G. W. Yowell, and mother of Minnie and Snow Yowell. 
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For the purpose of putting at rest ail dispute in regard to thetitleheld 
by Beardsley in the premises in question, the présent bill was filed, in 
which the oomplainant claimed to be the owner in fee thereof. The de- 
fendant James F. Smith, in his answer, avers that as granteein the deed 
executed by Minnie Rector under date of December 29, 1884, he is the 
owner of one fifth in fee of the entire premises, and the défendants Min- 
nie and Snow Yowell, as the heirs at law of their deceased mother, Eliza 
P. Yowell, claim title to three fifths of 200 acres and one fifth of 40 
acres, and admit that the compl?iinant is entitled to one fifth in fee of 
the 200 acres and three fifths in fee of the 40 acres, and to an estate for 
the life of Mrs. A. M. Rector ; and by cross bills filed in the cause the 
défendants pray to hâve thè title adjudged accordingly. The answer of 
Joël G. W. Yowell admits that through mistake the N. W. i of N. W« 
i of section 26, township 9 S., range 27 W., was omitted from the deed 
executed by him to Mrs. A. M. Rector, and avers that he is ready to 
convey the same to whomsbever the court may adjudge to be entitled 
thereto. 

The case was heard before the circuit court upon the pleadings and 
proofs, and a decree was entered in favor of complainants, the Arkansas 
& Louisiana Railway Company having been made co-çomplainant with 
J. D. Beardsley. To reverse this decree the case has been brought to 
this court, and counsel hâve fully argued the case upon its merits. As 
stated in the brief of counsel foi- appellees, the only question in this case 
is: "Did Mrs. Rector hold the lands in controversy in such manner 
thàt her deed to Beardsley cairried with it the fee-simple title?" 

On behalf of the appellants it is claimed that under the will of W. H. 
Eector the widow had only a life estate in the merchandise; that, as she 
did not qualify as executrix under the will, she had no power to deal 
with the.property except as life tenant; that, as such, she could only 
dispose of the same for the purpose of making a permanent investment 
in the land; that when the title passed to her thechildrenofW. H. Rec- 
tor took the same interest in the lands that they had in, the merchan- 
dise, and stood in the same relation to it as they would had the land be- 
longed to their father at the time of his death. By the bill and cross 
bills herein filed ail the parties appeal to the court as a court of equity, 
to adjudge what their rights are in the realty in the bill described. 
This court is not, therefore, sitting as a court of probate to control the 
actions of an executrix or administratrix in the administration of the 
estate, nor to direct the distribution of the assets of the estate, but to 
détermine what, in equity, are the rights of the parties to the realty 
which is the subject of the litigation. On behalf of the complainants 
it is assert ed that they hâve become the owners of the realty, having 
purchased it of Mrs. Rector, to whom it had been conveyed by Joël G. 
W. Yowell. tJnder the évidence in the cause it cannot be questioned 
that, asbetween the complainants and Mrs. Rector, it was the intent of 
both parties that the fuU fee-simple title of the land should be conveyed 
to Beardsley. Mrs. Rector was paid the sum she asked for such com- 
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niète titlep' aiid, she éjdècuted a wàrranty deed of the lapd, bëcauge it wa» 
lier p]Mpbéé tô 'conV.ey the full Ititi^^ ! , , ,j 

■ lièlgally àft(ï'49Ûît^^lyrtfeerëfqre', as bétweeri Mis, Réctor and com- 
plainant Bear'dslôy/the lattèj" iMntitled to theIànd,an'(iiftKë title, or 
any, part thereof, fails, Mrsi Reetor will be liàble tliefeïor under the 
cbvenants in the déeâ' ëxecuted by lier. ,The theory of thè delendants 
f^ that the ikîid pàss'éd to Mrs! Réctor under éuçh cirçumstancès that 
it st'i^ndâ jd the pïace of the iherchandisé sold. to Yowell; that in this 
ïnerchaiidfee Mrs. Rector hàd bnly a liife interést, theirei being a vested 
fee iri rem'àîridér in thé childrën; that théréforé, the ie^titlein the land 
vested in théchildren, subject to the life éstatè of the widow, and there- 
fpre the deéd of the v?idow did not conyey the feè. Under the provi- 
sions of the will, the titleof the property léft by the testator passed to 
Mrs. Rectbr. She' wks authorizéd ito use'it ibr her o\fn support during 
her lifètiûie Or widowhood, and also to apprôpriate whatever portion 
thereof should be necessary for the support and éducation of the five 
childrën of the testator. The évidence shows that at.the death of W. H. 
Rèctbr the property pf his estate coming into the possession of Mrs. 
Rector was Sbout $7,000; that ^he hàd of her own meaiis about $3,000; 
that Mi's. Rector contiuued in the mercantile business for some years; 
that she ëontributed to the support and éducation of hér childrën unfil 
the youngësti Jesse N., became of âge, in 1882, or for a period of H 
years aftéï ^hô deàth bf her husbànd; that she gave thém. good éduca- 
tions, sep^iug f(i)ur of them away to sçhool slnd collège ïor that purpp^e; 
th^t. the mbhëy neeided for so doirig wàs derived from her own niohey 
and frond the ptefits niacle by her in business, as weÙ as from the nioney 
coming fi-om her husband's estate. The claim of the défendants is based 
upon the theory that the latid in dispute represents the personal property 
owned by W. H. Rector at the time of his death, and that this person- 
alty bas been invested in the land. To Sustain this theory the défend- 
ants mnst take the position that Mrs. Rector became a trustée when she 
took posses^iba of thé property, and that she is àcoountàble for the dis- 
position pf the property made by her. If she hàd bcen made a party to 
thèse prbbeédings for the purpose of an accountirig, before she could be 
adjudged tp be responsible for any su m she wpuld be eutitled to set off 
against the value of the property coming into her ha,nds under the will 
the sums by her expended in supporting and educajting her childrën, as 
well as the aihount needed for her own support, everi though the latter 
might be limited to the yearly income from the property, according tp ' 
the thebry of the défendants. Unlesé.upon such accpunting it should 
appear that Mrs. Rector was indebted to her childrén, they could not 
assert a clâildi against her, nor against /any property whîch she had sold 
for Value tb third parties, because the property sold becoriaés liable only 
in case it représenta nioney or property for which the trustée is liable to 
the benéficiaries. As already stated/ MrS. Rector is bouhd, by the cov- 
enants in her deed to Beardsley, to défend the title tb thé land; and, if 
a decrèe shouîd pass in this case in fàvor of défendants, a right of recov- 



- - SMETH. V. BEABDSLEY. 127 

ery agaîust Mrs. Hector wouldexist in favor of her grantee, so that prao- 
iically what the défendants in this cause are seeking is a decree declaring 
that Mrg. Rector,; as trustée, isUaljle to respond to her children for the 
va,lue of the realty by her couYeyed to ;Beardsley. Certainly, before a 
court wuld be justified indepriving Beardsley of the propeifty, of which 
be is a purçhaseir for value, it must be made plain that his grantor, Mrs. 
Hector, Kad not the-title theretowith full power to convey the same to 
the purchaserj.ftnd certajnly, aiso,; before the court can adjudge that 
Mrs, Rector is liRbljeto her children for the value of the stock of goods 
coming into herhands under the will of her husbapd, or for any part 
thereof, it must be made plain, upon a proper accounting, and after due 
crédit forali sum^ expended by her in the support and éducation of the 
children and suç^ other aJlowance as might appear to be équitable, that 
she isindebted tp them; aad it is only for thesuœ, if any, which might 
be found due lupona full a,ccounting, that the children, as beneficiaries 
under the will oftheir father, could claim liability to, them from Mrs. 
Rector> o^ could assert the right to follow property conveyed by her to 
thij:d, parties. Such a^i accounting is npt sought in the présent case, 
The facts that are made tpr^ppear are. that in 1868 there passed into the 
possession of Mrs. Rector ;Some $7,000 worth of personal property be- 
longing to her husband's estate; that, as directed by the will of her hus- 
band,,slie appropriated the raeans necessary for the support and éduca- 
tion of her, five children, £^nd it is not shown that the outlay cai^sed 
thereby did not whoUy exhaust the property coming into her possession, 
or that there is anything in her hands for which she should be beld ac- 
çountable to her children. If the court ia justified in aasuming anything 
in regard to the state of the account between the widow apd children of 
William H. Rector from the undisputed facts appearing on this record, 
the most pâturai and probable conclusion would be that the widow, in 
Bupporting and educating her children, bad expended far more than the 
value pf the property coming into her hands from her husbacçd's estate. 
Adroitting the position to be weljl taken that the stock of goods be- 
longîng tp W. H. Rector came into possession of Mrs. Rector as a trustée 
charged^ with the duty of appropriatiiig the same as in the will direqted, 
itdpes not appear that she has in any way bpen derelict in the perform- 
ance of suçh duty. It is not denied that she supported and educated 
her childreii; and if, in so doing, she expended a sum greater.than the 
amount she realized from her husband's estate, certainly her chil- 
dren, who -^ere benefited by such outlay, cannpt hold her aççountable 
for, the value pf the property receiyed in trust, but deny her crédit for 
thé expenditures made. On the .pleadings and the évidence in this 
cause, iipthing is made to appear that would justify the court in hold- 
ipg, even if shé, were a p^rty to the record, that Mrs. Rector, as a trustée 
of, the prpperty coming into her hands under the will of herhusband, 
has been ;dei;élict iii her duty as trustée,, or that there is any ground for 
liplding her lia^lç tp any of her childrep for the property, pr any part 
of it, thât came into her hands, and, unless such liability is established 
agaiji^t iber, there exista np ,fpuudation for holding that, whea she cou- 
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veyed the realty tb Beardsley, it passed to him charge! with a trust on 
behalf of her childreii. 

The realty nevèr Wàs'owned by W. H. Hector, and the title thereto 
Svàs not aflfected by his will. It wàs conveyed to Mrs. Hector 11 years 
after the death of he|r husband, in payment of a jiromissory note given 
by her son-in-law for the stock of goods sold him by Mrs. Rector. 
Thé probabilities are that but little, and possibly none, of thèse goods 
belonged to W. H. Rector. What portion of them could be said to 
represent the goods owned by him and passing to his widow under 
tho will is uncertain. Under the will Mrs. Rector had the right to sell 
and dispose of the goods, for in no other way could the provisions of the 
will in regard to the support and educatibn of the children be carried 
out, If she sold the goods for money or property, féal or personal, 
the proceeds, in whatever form she received the same, were liable to 
bé used, ànd it was her duty to use the same, in the support and édu- 
cation of her children. If she had bartered the goods for land, and had 
then sold the land for mohey, and used the latter in payingfor the éduca- 
tion of her children, certainly thelandj in the hands of her grantee, could 
not be subjècted to a truist in favor of the children. 

Ewdenfly recognizing the insuperable difficulties in the way of 
charging the land in the hands of Beardsley with a trust in favor of 
ithe children ofW. H. Rector without claiming that Mrs. Rector had 
in any way been derelict'in her duty as a trustée, or without bringing 
her into the case for the purposes of an àccounting, counsel for the 
défendants adopts thé theory that under the will of W. H. Rector 
the widow had only a life estate in the personalty, the fee title being 
in the children; and therefore it Was the duty of the widoW, as ex- 
lecutrix, tô ' 'permanently invest the property by converting it into 
•realty or other like form; and therefore, when the widow sold the 
stock of goods, and took the land in payment, the fee title thereto vested 
in the children and the life èstate in the widow. The will gave to Mrs. 
^Rector the èntire estate of the testator, naming her as executrix, and di- 
recting the distribution to be made of the property as foUows: First. 
Ail just debts and funeral expansés wére to be paid. Second. SufiScient 
part of the estate to support and educate the five children was to be 
80 used. Third. Subject to the foregoing provisions, the entirp estate 
was to be for the benefit bf Mrs. Rector during her lifetime or widow- 
hood. Foutth. At the death or marri^ge of the widow an equal division 
of the estate to be madë'to the children of testator. 

If, in order to pay the debts of the estate and support and educate 
the children, it became hecessary to sëll the entire property, certainly 
the power and right so to do was given by the wUl to Mrs. Rector. The 
main purpose of the will is to provide for the payment of debts, the 
support and éducation of thé children, and the support of the widow, 
ahd then, if there was anythingleft after thèse purposes had been ful- 
fiUed, the rèsidue so le/t is to be equally divided. Thë will therefore does 
not transfer the title to any of the property to the children, nor does it 
create, technically, an estate by way of remainder in fee in the children. 
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Takiug the will as a whole, it cànnot be construed to mean that the 
testator intended to only give to his widow the right to use the stock of 
goods, which fonned the bulk of the estate, during her lifetime, and 
then at her death to divide the gooda among the children. To avoid the 
patent absurdity of such a construction counsel argue that it was the 
duty of the widbw to couvert the goods into realty or the like, in order 
that she could use the income; and that, whenthe conversion took place, 
the fee title vested in the children. The difficulty with this theory is 
that the will does not direct this to be done, and it would not ac- 
cord with its other provisions had it been done. The will gives the 
property, with full power and control over it, to the widow, directing 
her to pay the debts, to support and educate the children, and support 
herself by means of the property. To accomplish thèse plain directions 
of the will by means of a stock of naerchandise it was absolutely neces- 
sary that she should bave the right to sell the goods, either by keeping 
on with the business, as she did for years, or by selling the same in the 
lump. Having the right to sell the property, the purchaser from her 
took a complète title, and the money or property that, from time totime, 
she received for the goods, she had a right to use or dispose of for the 
purpose of carrying out the provisions of the will. When she finally 
eold the stock on hand to Yowell, she conveyed a good and full title 
thereto to the purchaser; and when she subsequently received the realty 
in dispute from him in paymentof the note given for the goods, she had 
the same title in and right to sell the land as she had to sell the goods. 
The language of the court of appeals in Lockman v. ReiMy, 95 N. Y. 
64, is entirely applicable to the facts developed on this record; it being 
therein said: 

" In the présent case the eflect of the conveyance to the exeeutrix was to 
make the land in her hands take the place of the mortgage as personal estate, and 
she was liable to account for it as such. The conveyance had the same effect 
as if it had been made to her in her indlvidnal name. She had full power of 
disposition of the property; and, although she was liable to account for its 
proceeds to those interested in the estate, and in that sensé she held it as trus- 
tée; the trust under which she held it was onecreated by law, and not by the 
will of the testator. That will never operated directly upon it. It did not 
belong to the testator when the will took efCect, and the beneflciaries under 
the will never acquired any direct estate or interest wliatever, légal or 
équitable, in the property, as land. They only had the right to require the 
exeeutrix to accountfor it as any other item of personal property in her hands 
as exeeutrix. The entire légal title was vested in her, and she represented the 
équitable interests of those who were thus entitled to call her to account." 

We hold, therefore, that under the will of W. H. Rector the widow 
took. the title to the personalty affected by the will, with full power and 
right to sell the same in carrying out the requirements of the will; that 
she posseSsed the same right over the realty in question, assuming that 
it was purchased with property belonging to the testator; that by the 
contract of sale entered into between Mrs. Rector and Beardsley the lat- 
ter bpcame entitled, upon payment of the agreed considération to Mrs. 
Rector, to a conveyance in fee simple of the land covered by the terms 
v.5lF.no.5 — 9 
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ofithat contraot; that the def'mdaBtB havç no title, right, pr înterest in 
BCddlredty; and that OomplainaUiB are therefore entilléd to a decree re- 
moving the cloQdscasttipoatheiri title by the deeds executed to the de- 
feàdàhts and described inthe pleadings, and quietjng the title of gaid, 
ooinplainants in and to said realty ai^ainst the adverse daims asserted 
théreto by the défendants hereili. The decree Appealed irom is there- 
fbreafi^med, àt Costa ofiappellants. 
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I (étrouit Couit <tf i^ppeaZs, iSiflrTitA Ciroutt. Jnljr 6, 1893.) 

f. ATrxCHMUNI^— IHITANOE— BùTlBfl 07 CLEBK. 

Oààtt'b Oi^. Ârk, § 488, provtded that an Bttftchment for a âebt not due migbt be 

.,,'■ :graDte4 bjrii)« court in waioh the action was brought, or by the judge tbereof, or 

. some circuit judge. Section ^g'réquired that the' order of tbe court or judge grant- 

. '■ Ing thé tittbléhfaient staonld spëoify the amount for whlch it was atlowed. By the aot 

;of ]d,arch.;^, 18^1, (M^DBf.Sliç. j|86â,) section 4^ was amended by conferring on the 

clérkof the court the âame'àuthorityto grant such ah attachaient as that possessed 

■ by thé coiili^'oii^ >judgèt ftetâ that, the purpose of tl^e requirement that the order 

I ,, pf the çoi^rt or Judgo shoul^' speeifjr suoh amonnt beihg that the clerk mlght know 

whàt sùm tb-lnsert in the attàchment, it was not necéSsàry that the clerk, when the 

tittiichiheaiwaB âllowediby hiihself, should make an order specifying the amount 

for which it was allowed^ \ 

il |3AUKT-KAlISr;iSLS'8 DiOBST, j$ 863, SM. 

In tfaesubse^entëonlpilation of thestatutesof Arkansasknown ag''Uan8fleld's 
Digest, " the word "clerk" is inserted in the former provision of Gantt's Dig. % 439, 
80 as to require that tbe order of the court, or tbe clerk or judge, gràntlng the at- 
tia<;hment,ahallspeelfy the amount for.wbioh.ltisaUowed, (Mansf. Dig. S 863,) and 
provides (^qtion S64), that "thé order of attachment, as granted by the court, or 
the clerk or judge," shtill not be issuedby the âlérk hntil a bond bas been flled. 
£etd,' that thé Word "olerk" Wae inserted in tbesé Mrô sections (Mansf. Dig. S§ 363, 
864). wittaoUt législative sanctiota,;ttnless authorized by a proper construction of the 
act of Jlarch 18, 1831,. iitansf. Xkg. J 863,) and tbat such construction was not au- 
thorizçd, as it would be a. vain and unnecessary proceeding to require the clerk, 
when he lésiies an attacluhéht^ to oertity to hilnsëlf the amount for whioh he bas 
allbwed it 

K SAME— TECHlTICAIi DBrBOTS. ! , 

Even if it be conceded that tha statute does require the clerk to flrst make such 
an order, an attachment issuéd by him withou^ it would notbe Invalid, since. under 
the rulinÉftg of th'e stàte Sbpreme court, the prôceedlug by attachmett, like any oth- 
er civil action, may be ameild'éd in matter of substance, as well as of form, atevery 
Btageof tbecase, andallerrors;ordefeots not injuriously afCeoting the substantial 
rights of thérdefendant will b? dlsrogarded. 
L Samç— CleSk-tOfwciai- Aots Obtsipb his Office. 

Mansf. Dîg.i feit, provideâthfct thecounty clèrkshallkeepblsofaceatthe oounty 

Beat, shall keep tbereln t^e reçois, seals, and property belonging to bis office, and 

shalltherétransàct'hiB. business; -Heid, tbàt this does not render void officiai acts 

i perfon^ed;^y the «lerk away f rem bis office, such as issuing a writ of attachment 

and aftiziné thereto his officiai seal. 
S. Bamb.' ■■ ■ ■" "•■ ^'■- '•' • ■ ■ ' 

Mansf. DiK. Ark. S 4967, proviAes that a civil action Is conimenced by flUng in tha 

> office of the.p^çrk a complaint, and causing a summons to be issued thereon. Seo- 

' tlon SSiOS-aecIàres thàt no sukhmotîé or order for a provisional rem edy shall be issued 

I ;:!by the clerk ih, anyactiQnbéfor9tlie:complaintor pétition "is flled in his office." 

Hetâ, that tbis does nof^ require that the complaint shall be actually lodged within 

ibé Walls of the office befére thé ièsuance Of the writ, and where the clerk, outsida 

: of hia office and «t tbe offioé of Mn attoruay, recelve» and sUunps a» '^fUad " a conor 
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plainlH^afadavit, and bond for an attaohment, and thereupon signsand attesta the 
wrlt witU. his ofaoial seal, delivers the samc to the marshal, and then immediately 
takea t&e papers to his office, the attachmeat is valid; espeoially as âection 5083 
déclares that the court must, at every stage of the proceedings, disregard anyerrOr 
or def ect which does not aSect the substantial rights of the parties. 
6.' Samb. 

Even If it be conceded that the writ was prematurely issued, the service and levy 
thereof bepame effectuai and binding against the défendant, and ail others whoac- 
quired no rigbts beforé the papers were actually lodged in the office. 

In Error to the Circuit Court of the United States for the Eastem Dis- 
trict of Arkansas. 

Action conimenced by attachment by the People's Savings Bank & 
Trust Company against the Batchelder Egg Case Company, in the cir- 
cuit court of Arkansas, and subsequeutly removed by défendant to the 
United States circuit court. That court declared the writ of attachment 
void, and rendered final judgment thereon against the plaintiff. Plain- 
tiff brings error. Reversed. 

Statement by Caldwell, Circuit Judge: 

On the 16th of August, 1890, the plaintiff in error brought suitby 
attachment against the défendant in the circuit court of Phillip.s county, 
Ark., for $2,500, upon an indebtedness not then due. The défendant 
removed the case into the circuit court of the United States upon the 
ground of diverse citizenship. The Revised Statutes of Arkansas pro- 
vide that an attachment niay issue for a debt not due, and prescribe the 
mode of suing out such an attachment. As originally euacted, the stat- 
ute pro vides as folio ws: 

" Sec. 438. The attachment authorizpd by the last section [for debt not due] 
may be grftnted by the court in which the action is brought, or by the judge 
thereof, or any circuit judge in vacation, where the coiuplaint, verifled by the 
oath of the f^aintiC, shows any of the gruunds for attachment enumerated 
in that section, and the nature and amount of plaintiff's daim, and when the 
same will become due. Sec. 439. The order of the couit or judge granting 
the attachment shall specify the amount for which it is allowed, not exceed- 
ing a sum sufflcient to satisfy the plaintiff's clalm and the probable costs of the 
action. Sec. 440. The order of attachmenti as granted by the ci>urtor judge, 
shall not be issued by tlie clerk until there bas been executed in his office such 
bond on the part of the plaintiff as is directed in cases of attachment, and the 
provisions of this chapter, so far as they are applicable, shall apply to attach- 
ments for debts not due." Sections 438-440, Gantt's Dig. St. Ark. 

By an act approved March 18, 1881, p. 99, it was enacted as foUows: 

"Section 1. That section 438 of Gantt's Digest be amended so as to read as 
follows: Tlie attachment authorized by the last section may be granted by the 
court in which the action is brought, or the clerk or judge thereof, or any cir- 
cuit judge in vacation, where the complaint, verifled by the oathof the plain- 
tiff, his agent or attorney, shows any of the grounds of attachment enume- 
rated in that section, and the nature and amount of plaintiff's claim, and 
when the same will become due." 

The two succeeding sections were not amended, butin the compilation 
of the statutes of the state made in 1884, and known as "Mansfield's 
Digest," the words "or clerk" appear — whether from clérical misprision 
or otherwise iS not stated^— after the word "court" in those sections. 
Mansf. Dig. St. Ark. §§ 362-364. In the circuit court the défendant 
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moved to quash the attachment upon three grounds: (1) That the order 
of attachinent was issued before any order had been made by the clerk 
or any other officer authorized by law to make it, specifying the amount 
for which the attachment was aJlowèd, as required in the case of an at- 
tachment for a debt not due; (2) that the clerk had noauthority tomake 
an order for an attachment for a debt not due, because it was a judicial, 
and not a ministerial, act; (3) that the order of attachment was signed 
and sealed by the clerk, and delivered to the sherifF, at the office of an 
âttornèy interested adversely to the défendant, and half a mile distant 
from the office of the clerk in the court house, and before the complaint, 
affidavit, and bond were filed in the clerk's office. The court sustained 
the first ground , and overruled the second. Issue was taken on the third, 
and the court made the foUowing spécial findings of facts and déclara- 
tions of law: 

"That on the evening of the 16th day of August, 1890, at about 7:30 p. M., 
the deputy clerk, whose name is signed to the process herein, was called 
upon at bis résidence in the city of Helena by the cashier ôf thePeople's Sav- 
ings Bank & Tïust Company, and requested to go to the courtliouse and 
get the officiai seal of the circuit court, and corne with the same to the law 
office of John J. and E. 0. Hornor, where parties were preparing papers in 
certain actions which it was desired to bring in the court of which he was dep- 
uty clerk; thfit the said deputy accordingly went to the courthouse, and got 
%ï\e seal of his aald office, and took the same with him to the office of said 
lïornors, which is about one half mile distant from the clerk's office, and in 
the dity of Helena; that upon arriving at the said office he found présent the 
attorneys for the plaintiff, and E. 0. Burke, a deputy sheriff of Phillips county ; 
that before the arrivai of the said deputy clerk, or shortly thereafter, the at- 
torneys for the plaintiff prepared, on blanks procured from some one not know n 
to the deputy cjerk, the writs of summons and attachment now on aie in this 
action; that the original complaint, affidavit, and bond found in the record of 
this cause were presented to the said deputy clerk in the office of the said 
Hornors, and he then and there placed the flling mark now appearing on said 
complaiut, affidavit, and bond, and approved the said bond, and immediately 
thereafter, at said office, signed said writs of summons and attachments, and 
^ttested the same with the officiai seal, and handed the same to B. C. Burke, 
then présent in said office as deputy sheriff, for service according to the com- 
mand thereof; that Mr. Burke immediately indorsed on- said writ of attach- 
ment the time at which the same came to his hands, and then proceeded to 
exécute the same; that shortly thereafter the: deputy clerk let't the office of said 
Hornors, and within fifteen minutes after leaving deposited said complaint, 
affidavit, and bond, togethèr with his officiai seal, in the office of the clerk of 
the circuit court of Phillips county courthouse; that Phillips county has a 
courthouse at Helena, Àrk., and in said courthouse there is set apart to and 
occnpled by the clerk of the circuit court an office, in which he keeps the rec- 
ords pertaiuing to his officiai station, and that he had such office at the time 
of the doing of the things hereinabove stated and found; that the hour at 
which the cashier called upon the deputy was later than the usual hours for 
keeping open the clerk's office; that the clerk and his deputy had left the of- 
fice, and the deputy was found at his résidence; that the local manager and 
agent of the défendant corporation was présent in the said office of the said 
Hornors when the deputy sheriff receivéd the writs, audthe said deputy sher- 
iff at once made service of each of said writs by delivering a copy thereof to 
said agent, in, said office, and before the said deputy clerk had left the said 
çffice with the papers in this case and his seal." 
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Upon the foregoing facts the court declared the law to be "tbat the 
writ or order of attachment herein is void for having been issued contrary 
to law, in tbat it was so issued by the clerk before there had bèen filed 
in his office the plaintifTs complaint, affidavit, and bond; to which dec- • 
laration of law the plaintiff at the time excepted." The plaintiff duly 
excepted to the rulings of the court, and, final judgment having been 
rendered against it on the attachment, it sued out this writ of error. 

Gremfield Quarles, John I. Moore, John J. Homor, E. G. Hornw, M. 
L. Stephenson, and J. Tnefeer, for plaintiff in error. 

James P. Clarke, for défendant in error. 

Before Caldwell and Sanbokn, Circuit .Tudges, and Shieas, District 
Judge. 

Caldwell, Circuit Judge, (^after stating the facts.) By the provi- 
sions of section 438, Gantt's Dig. St. Ark.. an attachment for a debt 
not due had to be granted by the court in which the action was brought, 
or by the judgè thereof, or some circuit judge; and by the provisions of 
section 439 the order of the court or judge granting the attachment had 
to specify the amount for which it was allowed. Subsequently section 
438 was amended (act approved March 18, 1881, p. 99) by conferring 
on the clerk of the court the same power and authority to grant an at- 
tachment for a debt not due tbat was conferred on the court or judge 
by the original act, and the attachment in this case was allowed and is- 
sued by the clerk under the authority of section 438, as amended by 
the act of 1881, and which is now section 362 of Mansfield's Digest of 
the Statutes of Arkansas. One ground relied on to support the judg- 
ment of the court below, quashing the attachment, is tbat the clerk 
did not, before issuing the order of attachaient to the sheriff, make atid 
sigu a separate order direcled lo himself, specifying the amount for 
which hè had allowed the attachment. The law does not require thiS 
to be donc when the clerk allows and issues the attachment himself. 
If the order for the attachment is granted by the court or judge, the 
statute requires that it shall specify the amount for which it is allowed. 
This requirement is necessary in order that the clerk may know what 
sum to insert in the attachment which he issues to the sheriff, but wheû 
the attachment is allowed by the clerk himself, and the order of attach- 
ment is duly issued by the clerk to the sheriff, he is not required to is- 
sue another order, directed to himself, specifying the amount for which 
he has allowed the attachment. It is true, however, that in Mansfield's 
Digest of the laws of that state the word "clerk" is inserted in connection 
with that of "judge," in sections 363 and 364, in a way that seemingly 
requires him to do this very thing; and the contention of the défend- 
ant in error is that the clerk, like the court or judge, must, when he al- 
lows an attachment for a debt not due, make an order specifying the 
amount for which it ià allowed, in addition to the order of attachment 
which he issues to the sherifi". How the word "clerk" came to be in- 
serted in the two sections last named does not appear. It is undoubtedly 
there without législative sanction, unless a proper construction of the 
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act 0^1881 piitgit tber^, anjdi it eeems clear that that act can bave no 
suGhicffect. That aot (lonfers; on the clerk, equally with the court or 
judge, authprity to issue an attachment for a debt not due, It does no 
. jnore. It does not requiretbe; clerk, when he aUows and issues an at- 
tachment,, to certify to himself the amount for which he has allowed it. 
That would bïi a vain and unneçessary proceeding. The act, as passed 
by the législature, iiiippsed no such duty on the clerk, and we may add 
that under the décisions of the suprême court of Arkansas relating to 
the validity of attachment proceedings, if it had contained such a super- 
fluous requirement, the failure to cpmply with it wonld not bave aS'ected 
the validity pf,an attachment otherwise duly issued. It is the settled 
doctrine of the suprême court of Arkansas that the proceeding by attach- 
ment, like any other civil action, may be amended in matter of substance 
as well as foj'm at every stage of, the case, and that eyery error or defect 
in the proceedings whîch does not injuriously affect the substantial rights 
of the défendant in the attachment will be disregarded. Eogers v. Cooper, 
33 Ark. 406; WeUy. Kitiay, 40 Ark. 528; Sannoner v. Jacohson, 47 Ark. 
31, 14 S. W. Rep. 468; Kahn v. Kukn, 44 Ark. 404; Fortenheim v. 
i Claflin, 47 Ark. 49, 14 8. W. Rep. 462. 

I Cases ipaay be found in other jurisdictions holding that an attachment 
jproceeding is a harsh and oppressive remedy, bordering on a criminal 
Iprosecution, and applying to it such strict and technical rules of prao- 
I tice and décision as to practically destroy the remedy. But the doctrine 
of thèse cases meets with no favor in the suprême court of Arkansas. 
In that court a suit by attachment is regarded like any other civil suit 
authorized by law, and the same libéral and enlightened rules of prac- 
tice that obtain in other cases ai;e applied to attachment suits. Formai 
and technical defects are disregarded, and the case tried on its merits. 
The décisions of the suprême court of a state, çonstruing and applying 
its attachment laws, are rules of décision in this court, in like cases, 
coming from that state. 

It appears from the spécial findings of facts that, after the usual 
office hours, the clerk, taking with him the seal of the court, proceeded 
to a law office at the eeat of justice of the couuty, some half a mile 
from the courthouse, where he kept bis office, and there received the 
complaint, affidavit, and bond, and marked the same "Filed," and ap- 
proved the bond, and then filled up and signed and sealed the order 
of attachment, and delivered the same to the sheriff. It will be observed 
that every paper necessary to a valid attachment was duly executed 
and placed in the hands of the clerk, and by him marked "Filed" be- 
fore the order of attachment was issued, and that the order itself was in 
proper form, and duly signed and sealed. As soon as the clerk could 
walk from the law office where this was done to his:Own office, a dis- 
tance of half a mile, the complaint and other papers were placed in the 
proper pigeonbqle in his office. Upon thèse facts it is urged that the 
order of attachment ifrvoid; and this. contention is rested on the follow- 
ing sections of ^ans^ld's Digest of the Statutes of Arkansas: 
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"Sec. 547. He[the clerk] shall keep hls office at the seat of justice of the 
oounty of which he is clerk. and thexelkeep tbe records, papers, seals, and 
property belonging to liis office, and, shKll there transact bis business." "Sec. 
4967. A civil action is commençed by Uling in tlie office of the clerk of the 
proper court a complaint, and causing;a summons to be issued thereon." 
"Sec. 5308. No summons or drder fof provisional remedy shall be issued by 
tbe clerk in any action before the plaintifC's complaint or pétition therein is 
filed in his office." 

It is undoubtedly the duty of the clerk under section 547 to keèp an 
office at the seat of justice, and transact his business there. But nei- 
ther this section, nor any other provision of the statuts, déclares that 
every ofBcial act of the clerk not perfbrmed within the four walls of his 
office shall be void. To ;f)lace sùch a construction upon,this statute 
would be productive of the most injurious conséquences to the public. 
It is compon practice for the clerk to perform officiai acts and -afèx his 
seal to documents outside of his office. He frèquently takes acknowl- 
edgmënts of conveyances and powefs of attorney, and signs and seals 
the same, outside of his office. Are ail such acknowlédgments void? 
The derk should be in his office during the business hours ready to 
transact the public business, but it is perfectly compétent for him to 
perform such officiai actâ as were performed in this case elsewhere 
than in his office. County bonds of a oounty in lowa, which were 
signed bythe county judge and the seal of the county affixed theretoby 
him in New York city, were held to be valid securities. Lynde v. Win- 
wlbago Go., 16 Wall. 6. In the case last clted the officer was beyond 
his territorial jurisdiction when he signed the bonds and affixed the seal 
of the county thereto, but in tbe case at bar the acts of the clerk were 
performed at the seat of justice of his county. If a clerk neglects to 
keep an office at the seat of justice of his county, or having an office 
there he transacts business wherever in the seat of justice of the county 
he finds it convenient to do so, he may be answerable to the public for 
not keeping à regùlar office and transacting his business there, but his 
officiai acts are not void because he performs them in some other office 
at the county seat. In Arkansas the clerk is ex offido recorder. If, at 
the close of business hours, he should take the record of deeds from his 
office to his résidence, and there record deeds, would the record of such 
instruments be a nullity, or would the records of court entered under 
similar conditions be void? He is undoubtedly under obligations to 
the public to keep an office at the county seat, and there transact his busi- 
ness; but a breach of this duty does not affect the validity of the officiai 
acts he performs for the citizen. 

It is next contended that the attachment was void because the order 
of attachment was placed in the hands of the marshal by the clerk be- 
fore the complaint, affidavit, and bond had been "filed in his office," as 
required by section 5308. There are several answers to this contention. 
Under this section the issuing of the summons or ordbr in a case must 
not précède the ffiing of the complaint or pétition upon which it is 
founded. The requisite complaint or pétition must be filed with the 
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eletk before that ofBcer canjssue process. This îs a reasonable and 
l»ropOT requirement. The essential thing to be done before process can 
rigbtfuUy issue is to lodge with the clerk a proper cotoplaint. It is 
this, and not the place wheré this is done, or the particular room in 
wbich thé complaint is deposited, that confers on the clerk authority to 
issue the process. When, therefore, a plaintiff delivers to the clerk a 
complaint or pétition which entitles him to a summons or order for a 
provisiional remedy, and the clerk puts his file mark upon it, and re- 
tains the custody of it, and issues the proper process upon it, such pro- 
cess is not void, asagainst the défendant, because at the time of its is- 
sue the clerk bad not placed the complaint or pétition in his office. It 
often occurs that complaints or pétitions for provisional remédies are 
dèlivered to the clerk in the court room, and process at once issued upon 
them. Are the prooeedings in such cases void because the complaints 
were not carried by the clerk and placed in his office before he issued 
process upon them? It not unfrequently occurs that the court room and 
the clerk's office are in diffèrent buildings more orless distant from each 
pthër. Must the clerk in such cases, before issuing process upon péti- 
tions filed with him in the court house, leavehis desk in the court room, 
and go to his office for the sole purpose of placing therein the pétitions ? 
Such a literal construction of the statute would be too narrow and tech- 
nical for the practical and business methods that should obtain in the 
administration of the law. It would serve no usèful purpose, but would 
frequently produce the most mischievous conséquences. 

A statute of Wisconsin provided that "an attempt to commence an 
action shall be deemed équivalent to the commencement thereof, where 
the summons is delivered with the intent that it shall be actually served 
to the sheriff or other proper officer of the county in ; which the défend- 
ants, or one of them, usually or last resided." The question arose under 
this statute whether ît was essential to the commencement of an action 
that there should be an actual manuel delivery of the summons "to the 
sheriff or other proper officer," and the court said: 

"In order to coma within the second sentence of that section requiring tlie 
summons to be delivered with ' tlie intent that it shall be actually served to 
the sheriff or other proper officer,' it does not appear to us to be necessary 
that there should be a manual delivery of the summons to the ofHcer in per- 
son. It would be sufflclent, for instance, if tlie attorney left it on the mar- 
shal's desk, or other place in the marshal's otflce, so that the marshal would 
understand that it was left with him for service. It would be equally suffi- 
cient if the attorney, or the clerk acting by his direction, placed the summons 
in a box in the cleik's office designated by the marshal with the clerk's assent 
as a place where process to be served by him should be deposited, and from 
which he usually took them daily. " 

And it was held that depositing a summons in a box in the clerk's of- 
fice, so designated, was tantamount to delivering thesame to the sheriff 
or other proper officer in person. Bank v. Eldred, 130 U. S. 693, 9 Sup. 
et. Rep. 690. 

The défendant was not prejudiced in , any manner by the fact that the 
complaint, affidavit, and bond were not within the four walls of the 
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derk's office at the instant the order of attachment wasissued and placed 
in the sheriff's hands. Section 5083 of Mansfield's Digest of the Statutes 
of Arkansas provides that " the court must in every stage of the action dis- 
regard any error or defect in the proceedings which does not affect the 
substantial rights of the adverse party, and no judgment shall be reversed 
or affected by reason of such error or defect." Under this section, the 
irregularity, if any, in the clerk issuing the order of attachment after the 
complaint, bond, and affidavit were filed with him, but before he had 
placed them in his office, must be disregarded. There is another view 
proper to be considered, which is equally fatal to the defendant's con- 
tention. Lèt it be conceded that the order of attachment was placed in 
the hands of the sheriff prematurely on account of the complaint, affi- 
davit, and bond not then being in the clerk's office, still thèse paperahad 
ail been duly executed and fîled with the clerk, and were actually placed 
in the clerk's office a few minutes afterwards, and from that time cer- 
tainly the order of attachment, and the service thereof, and the levy 
made thereunder, became effectuai and binding for ail purposes against 
the défendant, and ail others who acquired no rights before the papers 
were thus filed in the clerk's office. SmaU v. McOhemey, 3 Cow. 19; 
Clwte V. Glute, 3 Denio, 263; Clute v. Clute, i Denio, 241. The judg- 
ment of the court below is reversed, and the cause remanded, with in- 
structions to grant a new trial. 



Bank OF Helena, Aek., v. Batcheldee Egg Case uo. 
(Circuit Court of Appeals, Eighth Circuit. July 5, 1893.) 
No. 74. 

In Error to the Circuit Court of the United States for the Eastern District 
o£ Arliansas. Eeversed. 

Greenfleld Quarles, John 1. Moore, John J. Hornor, S. C. Somor, M, L. 
S tephenson, a.nA J. Triéber, for plaintifC in error. 

James P. Clarke, for défendant in enor. 

Before Caldwbll and Sanboen, Circuit Judges, and Shieas, District 
Judge. 

Caldwell, Circuit Judge. The record in this case is jdentical, Save in 
the name of the plaintiff, with that in the case of People's Sav. Bank & Trust 
Co. V. Batohelder Egg Case Co., 51 Fed. Rep. 130, (No. 76,) and was sub- 
•nitted with that case upon a stipulation tliat it should abide the resuit in that 
case. The judgment of the court below is therefore reversed, and the cause 
remanded for a new trial. 
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First Nat. Bank of Helena, àek., v. Batgheldek E&g Case Co. 
' .^ " (Circuit Court of Appéaisi Eighth CirmiU July 5, 1893.) 

IritError to the Circuit Court of the United States for the Eastern District 
of Arkfinsaâ. Eeversed. 

Greenflétê Quàrles, John T. Moore, John J. Hômor, E. C. Homor, M. L. 
Stephetisoni und /. Trieber, for plaintiiï in error. 

Jatnçs JP. Çlarke, for défendant in error. 

Before Caldwell and Sanbobn, Circuit Judges, and Shibas, District 
Judge. 

CaldWeli,, Circnit Judge. The record in this case is identical, save in the 
name of the plaintiff, With that in the case of People's 8av. Bank & Trust 
Co. V. Batchélder Eg^ Case Co., 51 Fed. Rep. 130, (No. 76.) and was sub- 
mitted with that case upon.a stipulation that it should abide the resuit in that 
casé. The judgment of the court below is therefure reverseJ, and the cause 
remanded for a aew trial. 



Bbooks V. DuN et al. 
{Circuit Court, W. D. Tennessee. June S, 1893.) 

Bebtiob ci I»roobss— Nonkesidbnt Partnebship— Service on Agent. 

Mill. & V. Code Tenn. §g 8516, 3589, wUich authorizs the service of process on any 
agent or cieru wtiere tbe corporation, company, or individual bas an office or agency 
in any county other than tbat in wbich the chlef offîoer or principal résides, does not 
apply to à Company other than a corporation or individual residing in another state 
or foreign country. If such substituted process be constitutional as to citizens of 
Tennessee witbin the territorial limits pf tbe state, it cannot be as to citizens of 
another state, and such a statute violâtes tbe fourteenth amendiuent of tbe consti- 
tution of the United States, and tbe service is not due process of law. 

At Law. This is.j^n action of damages, origmally brought by the 
plaintif!', a merchant at Memphis, in the, circuit court of Shelby 
county, Tenn., the summons running against "R. G. Dun & Co., the 
'mercantile agency;" and the retum of the sherififshows that it was 
"executed on S. Patterson, manager of R. G. Dun & Co., of the 
agency in JMemphis, Tennessee, by making known to him the contents" 
thereof.' By tbe first oount of bis déclaration, plaintiff avers a cause 
pf action against ^'défendants R. G* Dun & Co. and the mercantile 
agency, being a partnership association doing business in the city of 
Memphis, Tenn.," and by tbe second count he "fuiliher sues défendant 
R. G. Dun & Co. as partners under tbe style of the 'Mercantile Agency.'" 
At tbe return term, défendants by attorney "moveto dismiss this cause 
for want of jurisdiction of the persons of the défendants, and for cause 
of such motion they say that tbe service of the summons was made on 
one S. Patterson, instead of having been made on the défendants, ail of 
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which appears of record in this cause," and on the same day défend- 
ants " R. G. Dun & Go." filed a pétition and bond in the state court for 
the removal of the suit to this court, and an order was subsequently 
made, so removing it. This pétition shows "that the controversy in 
said suit is between citizens of différent states, and that thèse petitioners 
were at the time of the commencement of this suit, and still are, citi- 
zens and résidents of the state of New York, and that plaintifï, William 
S. Brooks, was at the time of the commencement of this suit, and still is, 
a citizen and résident of the state of Tennessee." The record nowhere 
discloses who composed the "partnership association," or wbat persons 
are the " partners " referred to in the déclaration. Upon the filing of the 
transcript hère, défendants renewed their motion " fo dismiss for want of 
proper service," and filed in support of it the affidavit of the said Pat- 
terson " that he is not now, and never bas been, a member of the firm 
of R. G. Dun & Co. , but is now, and was at the time this suit was in- 
stituted, an agent for said firm, in the performance of certain duties 
and services; that said firm of R. G. Dun & Co. never conferred on him 
any power or authority to accept service of any sort of légal process, 
* * * and that he is not charged with the duty of attending to or 
representing them in their lawsuits, * * * ail such mattera being 
beyond the scope of the agency of this affiant." PlaintiËf subsequently 
moved to remand the suit to the state court, which motion was over- 
ruled. This motion to dismiss, made hère aiid in the state court, bas 
been twice argued. 

John J. Dupuy and Gantt & Patterson, for plaintiflf. 

T. B. Edgington & Son, for défendants. 

Hammond, District Judge. The décision of this motion involves 
two questions: First, whether the service by the sherifi^ is sufficient to 
give the court jurisdiction of the défendants; and, second, whether there 
has been such an appearance by the -défendants as will waive any 
irregularity in the service if such be found to exist. If the latter 
question is resolved against the défendants, it will, of course, be unnec- 
essary to consider the former. The removal hère was under the pro- 
visions of the late judiciary act of March 3, 1887, and apart from the 
objection raised by this motion the case is properly hère. No objection 
is made to the form in which défendants présent this question for adju- 
dication, and indeed such objection could not successfully be made, as 
it seems to be now well settled by ail the later cases that at law it is 
quite immaterial whether this défense be made by motion to set aside 
the refurn of the ofiicer, or to quash the return, or to dismiss the suit 
for want of service or for want of jurisdiction of the court over the par- 
ties, or by spécial plea or answer, or by plea in abatement; and if nec- 
essary in a given case, to give etiect to the intention of the parties, the 
court will consider such a défense as properly presented though irregu- 
larly made. The difficulties attending the procédure in equity, under 
our practice, where appearances are gênerai or spécial, do not arise hère. 
Since the décision in Harkness v. Hyde, 98 U. S. 476, the fédéral courts, 
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at least in ■ cases at law, hâve not generally favored the doctrine of 
waiv;er of service of process by defendant's appearance to raise objection 
thereto, in whatever form; and this, notwithstanding his subséquent 
défense upon the merits of the action, after the former objection has 
been averruled. That was a suit for damages, in which summons with 
copy of the complaint was served by the sheriff on défendant at his rés- 
idence "on the Indian réservation," which the court finds was " be- 
yond th« jurisdiction, législative or judicial, of the governrnent of 
Idaho." Défendant moved to dismiss the action on this ground in the 
district court of the territory, which motion being overruled, he de- 
fended on the merits, and the case was taken to the United States su- 
prême court for a reView of this ruling. Justice Fibld, in delivering 
tbe opinion of the court, says: 

i '^The service was an nnlawful act of the sheriff. The court below should 
therefore bave set it aside, on its attention being called to the fact tliat it 
was made upon tbe défendant on the réservation. Tbe motion was to dis- 
miss the action; but it was argued as a motion to set aside the service, and 
we treat' It as having only that extent. * * * The right of the défend- 
ant to insist upon the objection to the illegahty of the service was not waived 
by the spécial appearance of counsel for him to move the dismissal of the 
action on that ground. Or what we consider as intended, that the service be 
set aside, nor vvhen that motion is overruled by their answering for him to 
the merits of the action. Illegality in a proceeding by which jurisdiction is 
to be obtaiued is in no case waived by the appearance of the défendant for 
thepurposeof calling the attention of the court tosuch irregularity. * * * 
It is only when he pleads to the merits in the flrst instance, without ihsist- 
ing upon the illegality, that the objection is deemed to be waived." 

But it is insisted with great earnestness that the proceeding taken by 
the défendants to rçmove the case from the state court by presenting 
their pétition and filing their bond there, and procuring the action of 
tbe state court and following the case hère, was an appearance inde- 
pendent of the motion made by.them there and hère, and waived any 
irregularity in the service. But on this précise question the décisions 
are substantially uniform the other way. It is plain that such a ruie 
would be a limitation upon the jurisdiction of this court, and deprive 
the party of the right to hâve heard hère oue of the most important 
questions in his case. There might be cases where the appearance to 
remove would obviate thé service of process, possibly, but not in one 
where the territorial domination or dominion over the défendant is de- 
nied. Parrott v. Insurance Co., 5 Fed. Rep. 391, 392; Blair v. Turtle, 
ïd. 394, 398; Atchùmv. Morris, 11 Fed. Rep. 682,585; Uniall v . Mont- 
gpmery,, 17 Fed. Rep. 865, 866; Hmdrkhson y, Railway Co., 22 Fed. 
Rep, 669, 570; Miner \, Markham, 28 Fed. Rep. 387, 395; Hankinson 
■V. Page, 31 Fed. Rep. 184; Perkinsv. Hendryx,40 Fed. Rep. 657; Clews 
v,. i&on Co., 44 Fed. Rep. 31, 32; Forrestv. Mailroad Co., 47 Fed. Rep, 

i,.2.: 

. This brings us to the main question, whether partners who are non- 
r.sidents of the state, and not ibund within its limits, but who are do- 
ing business in the state and hâve an office and agent therein, Can be 
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brought into court as défendants in a simple action for damages by a 
service upon their résident agent of process, wiiereby the sheriff is com- 
manded to summon them. In this suit there bas been no attachment 
or other proceeding to subject their property in the state, either real or 
Personal, to the security or satisfaction of the damages sued for; and, 
indeed, there is nothing in this record showing either directly or by 
implication that thèse défendants bave any property whatever in the 
state. The suit is therefore in no sensé, either in form or efifect, an 
action m rem, and the perplexing questions which often arise in such 
cases are not presented hère. For the plaintiff, it is urged that the 
statutes of the state authorize such a service of original or leading pro- 
cess as was made hère, and that the court thereby bas acquired juris- 
diction of the case and over the défendants, while their contention is 
that the statute so relied upon applies only to corporations, and that, 
if it be construed to include individuals, it is to that extent, at least, 
unconstitutional, because it would deprive them of their property, 
"without due process of law," (Const. U. S. amend. 5,) and not ac- 
cording to "the law of the land," (Const. Tenn. art. 1, § 8.) The fol- 
lowing is the provision of the Tennessee Code relied upon to support 
the service made in this case: 

"When a corporation, company, or individual bas an offlcer or agency or 
résident director in any county other than that in which thé chief offlcer or 
principal résides, the service of process may be made on any agent or clerk 
employed therein.in ail actions brought in such county against said company, 
growing out of the business of or connected with said company or prinei- 
pal's business." Thomp. & S. Code, S 2834a; Mill. & V. Code, §8 3516, 
3539. 

The words "in such county," last quoted, do not appear in the re- 
^ vision of Thompson & Steger, but do in that of Milliken & Vertrees. 
The entire provision is most inartificially drawn, as will be seen by a 
careful reading of it, and the word " officer " first occurring in the sec- 
tion bas been construed to mean "office." Toppins v. RaUroad Co., 5 
Lea, 600; RaUroad Co. v. Walker, 9 Lea, 475. The first act of the légis- 
lature of the state on the subject of service of process upon corporations 
was that passed January 8, 1846, c. 55, entitled "An act concerning 
corporations," and it authorized service " on the président or other bead 
of a corporation, or in bis absence on the cashier, treasurer, or secretary, 
or in the absence of such ofïieers on any director of such corporation." 
Thomp. & S. Code Tenn. § 2831 ; MiU & V. Code, § 3536. An act sup- 
plemental to this was passed January 23, 1850, c. 136, which provided 
" that, in addition to the corporate ofiBcers named, * * * service 
of leading process on the chief agent of the corporation resîding at the 
time of service in the county where the action is brought shallbe deemed 
a sufScient service," etc., provided the officers named in the original act 
do not réside in the county. Thomp. & S. Code Tenn. §§ 2832, 2833; 
Mill. & V. Code, §§ 3537, 3538. Thèse two acts were subsequently 
amended by the act of February 21, 1852, c. 136, by allowing service 
upon the agent whether the président or other ofiBcers named in the 



142 FEDERAL EEPORTEE , vol. 51. 

origînal apd sjipplgmental £^pt8 citod resided in the coun,ty or not; and 
its provisions w<er(B jn terms made tp appJy "as well to foreign as to do- 
westic corporations." This, therefore, leaves no doubt that, in the codi- 
fication of our State laws, both the codifiera and the législature intended 
the Code provisions to apply equally to foreign and domestic corpora- 
tions; and this la^t aqt of 1852 is the original basis for such provisions, 
and gives no occasion for construction to ascertain their meaning. 

The first Code of TJ'ennessee was enacted by the législature in 1858, 
and took effect oij May Ist of that year. Its provisions régulât ing " pro- 
cess against corpora-tic^is " were embraced in sections 2831-2834, the 
latter section being as follows: 

"Wlien a corporation, corapHny, or individual has an oflBce oragenoyin the 
çounty other tlian that in which the principal résides, the service of process 
may lie ronde on any agent or clerk employed tlierein, in ail actions growing 
ont 6t or conhected with the business of the office or agency." 

This provision of the Code does not seem to hâve been taken frora any 
previous ^ct, but first appears in the old Code as one of the statutes of 
purstpte, having been originally passed in that form. By an act passed 
March 19, 1860, c. 89, entitled « An act to amend sections 2831, 2832, 
12833, and 2834 of the Code," the provision under consi<leration became 
Ihe law in its présent form, as first above quoted. Taking this legisla- 
iî'oti together, and it is apparent, notwithstanding the words used in sec- 
tions 2834, 2834a, Thorap. & S. Code, and section 3539, Mill. & V. 
Code, that the intention ofthe législature was simply to provide a inethod 
oif service of process upon corporations su bject to suit in the courts of 
the state. Its provisions hâve been the subject of considération by the 
suprême court of the state, both in the case of foreign and domestic as 
well as municipal corporations; but oounsel hâve cited nocase, norhave 
I beenable to find one, where a service has been attempted, even, un-y 
der the provisions of this législation, upon individuals or partners or 
joint défendants through an agent. It is only where a corporation is to 
be brought in that the service thus provided (or has been had upon an 
agent, as the cases ail show. Toppivs v. Eailroad Co., supra; Baiiroad Co. 
V. Walker, supra. The language of the sections, original and amended, so 
far as it may relate, in any view, toa "company " or " individual " not "a 
corporation," is seemingly confined to "a company" or "individual" 
rpçiding in Tennessee; for the company or imlividual must hâve an 
"office" or "afjency" in "any county other than that in which the 
* *i fi principal résides.", Evidently, tliis implies that the " prin- 
cipal, "beit company or individual, résides in some county ofthe state, 
aiid it does not refer tosoine principal residing in some county in an- 
Qther state or; foreigu country. As already indicated, the législation of 
the state shows that thèse provisions for serving domestic corporations, 
as they originally stood, were by an express act for that purpose, thought 
of course to be necessary, çxtended to foreign "corporations," (Act Feb. 
21» 1^52, ç. 136,) but that act has not çxtended tliemto foreign "com- 
panies " or "individuals." The wprd " corporation," therefore, used by 
the codifiers, interpreted by the législation ihey were codilying, means 
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either a foiéign or domestic corporation; btit ît dôesi not at ail follow 
that the addendum they made to the ihen existing législation as to " cor- 
porations," by including "companiea" or " individùals " along with 
them, shall likewise include nonresidenta or foreigners. Service of pro- 
cess upon " companies " or " individùals " can be made without législa- 
tion upon the persons, but service on "corporations" must be by légis- 
lation authorized and regulated, and we must not confuse thèse sepa- 
rate purposes of the Gode, — one to authorize and regûlate the service of 
process on corporations, and the other, at the very most that can be 
claimed for it, proyiding a very liniited substituted process for companies 
and individùals; that is to say, a service not personal iu the sensé of the 
common or gênerai law governing the service of process on individùals, 
but something else than thia in place of it, as where some statutes au- 
thorize service on a wife or other person residing at the domicile of the 
défendant, or by nailing the process to the door, or the like. It is my 
opinion that the substituted process so provided by this act for " com- 
panies" and "individùals" was not intended for any nonresident or 
foreign "company " or " individual " not " a corporation," whatever may 
be said of it. 

But if this provision of the Tennessee Code ought to be so construed 
as to authorize a service of process for nonresident partners, in a case 
like this, upon their résident agent, without any attachment of or pro- 
çeeding against their property, or if such construction had been given to 
it by the suprême court of the state, thia court would not necessarily be 
bound to follow it, or to so adjudge, as its constitulionality would still 
be open to considération hère. Since the leading case of Pmnoyer v. 
Neff", 95 U. S. 714, (decided by the suprême court of the United States 
in 1877,) it seems to be well settled that a personal judgment against a 
nonresident in a suit where no service was had on him in the state, and 
he bas not appeared in the suit, is without any validity. The facts in 
that case were,in brief j thèse: Mitchell sued Neflf, a nonresident of Ôre- 
gon, in a court of that state, upon an acconnt, and service was had by 
publication according to the provisions of the Oregon Code. Neff was 
not served with process, and did not appear. He owned realty in that 
state, but it was not attached. Judgment by delault went against him, 
bis real estate was sold Under exécution issued upon the judgment, and 
Pennoyer became the purchaser. In ejectmentby Neff against Pennoyer 
the latter's title depended whoUy upon the regularity of the proceedings 
in the suit of Mitchell against Neff, which was adjudicated in plaintifi's 
favor in the court beloWj and Pennoyer sued out a writ of error to the 
suprême court, which affirmed the judgment on the broad ground that, 
while the proceedings were regular under the Code of the state in, the 
suit in which the original judgment was obtained against Neff, yet the 
judgment was imvalid because "rendered in one state in an action upon 
a simple contract against the résident of another without service of 
process upon him, or bis appearance therein." Mr. Justice Field, 
speaking for the court, in reply to the argument that such judgments 
are valid withinljthe state whôre rendered, say a: ! 
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"Be that as it maj.lihe Courts of the.TJnited States are not requîred to gîvo 
effeçt to judgments of this character wheii any right is claimed under them. 
ySThilst they are not foreign tribunals in their relations to the state courts, 
they are tribunals ôf a différent sovereignty, exercising a distinct and inde- 
pendent jurisdiction.ànd are bound to give to the judgments of the state 
cdûi'ts only the same faith and crédit which the courts of another state are 
boand to give to them." 

^ And in defining in such connection the words "due process of law," 
occurring in the amendments to the fédéral constitution, the opinion 
lises this lahguage: 

" Whatever difflculty may be e>tperienced in giring to those terms à défini- 
tion whlçhwill einbraôeeveryperinissible exertion of power affecting private 
rights, and exelude such as is forbidden, there can be no doubt of their mean- 
ing whenapplied tojudicial proceedingsv They then mean a course of légal 
proceedings accordiftg to those rules and principles which liavebeen established 
in our system of jurisprudence for the protection and enforcement of private 
rights,. To^ivè such pr'ocèedings any yalidity, there must be a tribunal com- 
pétent by its constitution — that is, by thé law of its création — to pass upoh 
the subjeot*matter of thë Suit; and. If that in volves merely a détermination 
of the Personal iiabllity of the défendant, hé must be brought within its ju- 
risdiction by service of process within the state, or his voluntary appear- 
ance;" 

In Wf^ster v. Edâ, 11 How; 437, (cited in the above case,) the judg- 
ments under considération wefé had in suits against"the owners of half- 
breed laiids lying in Lee coiïnty," without naming them, and proof was 
offeredbelow "that tip service had evei*been made upon any person in 
the suits in which thé judgments wererendered," but notice by publica- 
tion in a newspaper was âuthorized by act of the lowa législature. 
Thèse suits Were simply m personam against the owners of the land. 
Per curiam: 

" Whether théy ail resided within the territory or not does not appear, nor 
is it a matter of any importance. No person is required to answer in a suit 
on whorii process has not been served, or whose property lias not been at- 
tachedi In -his case, there was no personal notice, nor an attachment or 
other prpceediing againstthe land, until af ter the judgments. The judgments, 
therefore, are nullities, and do not authorize the exécutions on which the 
land was sold." 

D'Aroy v. Kelchum, 11 How. 165, ia also cited approvingly in Pen- 
noyer V. Neffi, mpra. In that case, D'Arcy and Gossip were partners do- 
ing business in New York, and were there sued on a bill of exchange. 
Gossip waa served with process, but D'Arcy, who was a citizen and rési- 
dent of Louisiana, was not; Gossip first pleaded général issue, but at the 
trial made default, and judgment was rendered against both. A statute 
of New York iprovided that" where joint debtors are sued, and one is 
brought into court on process,^ he shaË answer the plaintiff; and, if judg- 
ment ahall pass for plaintiff, he shall hâve judgment and exécution nOt 
only against the parly brought into court, but also against other joint 
debtors named in the original process, in the same manner as if they 
hadaU been, taken and brought into Court by virtue of such process." 
Upon this judgment, D'Arcy was sued in Louisiana in the United States 
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circuit court, and pleaded "that the judgment sued upon îs not one upon 
which suit can be brought against the défendant in this court." This 
plea was overruled in the circuit court, but on writ of error was sustained 
by the suprême court, Catron, J, , delivering the opinion of the court. 
And in Harknessv. Hyde, supra, the facts of which hâve been stated, the 
court, in affirming the décision in Pennoyer v. Neff, supra, uses this lan- 
guage: 

"There oan be no jurisdlction in a court of a territory to render a personal 
judgment against any one upon service made outside its limlts. Personal 
service ;yitbiti its limits, or the yoluntary appearance of the défendant, is es- 
sential in such cases. It is only where property of a nonresident or of an ab- 
sent défendant is brought under its control, or where bis assent to a différent 
mode of service is given in advance, that it has jiirisdiction to inquire Into 
his Personal liabillties or obligations without personal service of process upon 
him; or his voluntary appearance in the action." 

The case oî Insurance Go. v. Bangs, 103 U. S. 435, commenced in the 
State court of Minnesota, and removed to the fédéral court, was an ac- 
tion on;two policies of life insurance. While pending there the insurance 
Company filed a bill in equity in the United States circuit court in Mich- 
igan against the plaintiff, a minor son of the insured, to whom the poli- 
cies were .payable, (joining his mother as a défendant therein,) to càncel 
the polici^. The chancery subpœna was never personally served on 
the défendant, but was served on his gênerai guardian after the ward 
had left Michigan and gone to Minnesota to réside. The guardian not 
making any appearance for his ward, a guardian ad litem was appointed, 
who defended. The ward possessed no property in Michigan. A dt- 
cree was entered there, canceling the policies for fraud in their procure- 
ment; and défendants, the son and mother, were perpetually enjoined 
from proceeding to collect the policies in any action at law upon them. 
In the Minnesota suit, this decree of the Michigan court was set up in 
its answer by the company. Plaintiff demurred, his demurrer was sus- 
tained below, and the judgment affirmed by the suprême court. The 
statute of Michigan required a gênerai guardian to "appear for and rep- 
resent his ward in ail légal suits and proceedings, uniess when another 
person is appointed for the purpose as guardian or next friend." But 
Mr. Justice FiELD, in the opinion of the court, says that this statute 
"does not change the necessity of service of process upon the défendants 
in a case before a court of the United States where a personal contract 
alone is invplved. It may be otherwise in the state courts. It rnay be 
that by their practice the service of process upon the gênerai guardian, 
or his appearance without service, is deemed sufficient for their juris- 
diction. We believe that in some states such is the fact, but the state 
law cannot détermine for the fédéral courts what shall be deemed suffi- 
cient service of process or sufficient appearance of parties. Substituted 
service by piibiication against nonresident or absent parties, allowed in 
some states in purely personal actions, is not permitted in the fédéral 
courts. Such service can only be resorted to when some claim or lien 
upon real or Personal property is sought to be enforced, and the décision 
v.5lF.no.5 — 10 
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^'tiié^Seifrt wiil thèri only affeût pfôpèïty ôf the party witbin the district. 
Ë6V. ëk'XJjS. §-738." In PflîuïV.Bowier, 107 U. S. 529,645, 2 Sup. 
et. Eè|JI" 704, a <î6cree was rehdérédi apon publication' aiddréssed to "the 
iihklib'#k dwneW and holders of bonds and coupons issuèd by the town 
of Pàfià'' iii a pfoceeding'in Illinois, pùrely in fersonarh, and it was held 
to'ibô'àbsolutely iroid as to nonresidents of the state upon whom there 
was no service, and by whom there was no appearance; the court citing 
Oooper v^SeynQlds, 10 WrU.SOS; Fennoyer v. Neff, aupra; BrooMyrt v. In- 
«MroneeiQj.y 99 U. S. 382; Empire v. Darlington, 101 U. S. 87; and St. 
OhirV. Vax, 106 U. S. 850, 363, 1 Sup.' Ct. Rep. 354. The judgment 
in controtej-sy in HaHvl ScènsOm, 110 U. S. 151 j 3 Sup. Ct. Rep. 586, 
was re'pdçîçd in an action in equity to remove, a cloud upon title to 
yealty, ftrid the only sérvipe was by publication in the fprm authorized 
by the Texas statutes againgt nonresidents, and tlae decree was in perso- 
imm merely. Held, in a, suit upon it in the fédéral court, that the judg- 
ment wàs-^ttid; the court saying: 

"The jùdgUiéMt wotald bë allowed no force In the courts of any other state; 
and it Ib of MO greater force; as against à citizen of anotber state, in a court 
of the United States, tfaougb faeld witbin the state in which the judgment was 
i^eudered.'' . ; 

Freenumv. AHkfion,!!^'^. S. 185,; 7 Sup. Ct. Rep. 165, was an ac- 
tion of trespass to try title 'to and recover possession of realty in Texas. 
Plaintiffs clâimed under a sheriff's deed made on sale under an exécu- 
tion. The défendant in the original judgtaent wàs a nonresident. He 
was not sea-ved with process, made no appearance, but wascited by pub- 
lication. The plaintiffs then recovered an undivided half of the land in 
question, and a judgment for costs against défendant, on which the exé- 
cution was issuwi, and to satisfy which défendant's half of the land was 
Bold. By thecourt: - 

: "The judgtHettti so fat a^ thé costs areconcerned, must therefore betreated 
9B' » YiAgm&at'in peraonatn; and, for the reason stated, it was withoufc any 
^inding obligation upon the détendant, and the exécution Issued upon it did 
not authorize the sale made, apd, of course, not the deed of tiie slieriff." 

! But as to the remaining portion of the Judgment the court says: 
' ''TheservicieOf citation by publication maysufficp for the exercise of the 
jujisdiction of the court oviertlie property so f ar as to try the right to its pos- 
session, or tode(;rpe:it8partjf.i9i)." i , 

:; Soj in Hvlingv, Imprdvmmt Go., 120 V. S. 559- 9 Sup. Ct. Rep; 603, 
TRrhere' the protseeding \^sfor the condemnatiOn or land for a railroad, 
and publication was madëlinder the statnte of Kansas, ît was held to be 
■due proCess of law, so far às it afïected the reâl estàte of a nonresident 
of the stati3 within which the property liés. And in ah action to quiet title 
toland in Nebraskai and^cover its possession, it was decided in Amdt v. 
Griggé, 134 U. S. 316, 10 Stip. Ct. Rep. 557, that service by publica- 
tion tOtionresidents undeï the state Btatnte Was sufficierit. MeUeri v. 
Iran Works, ISi'U. S. 852, 9 Sup. Ct.Rep. 781, and the cases of Pen- 
iioyer V. Nêff, siipra, Hart v. Sansom, mpra, and Huling v. Improvement 
G&.y were cited in support of the décision." ' The Nebràska statute hère was 
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very similar to the act of congress on the same subject. Section 8, c. 
137, approved March 3, 1875, (18 St. p. 470.) 

The latest décision of the suprême court on this subject is in Grover, 
etc., Go. V. Raddiffe, 137 U. S. 287, 11 Sup. Ct. Rep. 92, (decided at 
the October terni, 1890.) The facts are as follows: James Benge, a 
citizen of Pennsylvania, and John Benge, a citizen of Maryland, exe- 
cuted a bond to the plaintiff company, in which they authorized "any 
attorney of any court of record in the state of New York, or any other 
state, to confess judgment " against them on the bond in case of breach of 
its conditions. A prothonotary of a court in Pennsylvania entered judg- 
ment upon the bond without the filing of any déclaration or issuance of 
process, or any appearance by the makers; the statute of that state mak- 
ing it his duty to do this "on the application of any person being the 
original holder of a note, bond, or other instrument of writing, in which 
judgment is confessed, or containing a warrant for an attorney at law or 
other person to confess judgment." The plaintiff company sued on this 
judgment in Maryland. Judgment was rendered against it by the courts 
of thaï state, and the case was taken by writof errorto the suprême court 
of the United States, which afErmed the judgment below; Fuller, C. J., 
saying: 

"It is settled • * * that a personal judgment is without va'ndity if 
rendered by a slate court in au action upon a muney demand against a non- 
résident of the »tate, upon wliom no persunal service u£ process wittiin ihe 
state was made, and wlio did not appear." 

And again: 

"John Benge was a citizen of Maryland when he execnted this oWijratîon. 
The suhject-niatter of the su. t against liim in Pennsylvania was merely the 
détermination of his Personal liabiiity, and it was necessary to the validity of 
the judfiraent, at least elsewliere, tliat it should appear from the record that 
he had been brought within tlie jurisdiction of the Pennsylvania court l)y 
service of process, or his voluntary appearance, or that he had in sorae manner 
authorized tlie proceeding." 

The court holding that the authority given by the bond to an attorney 
of a court of record to coni'ess judgment did not authorize the prothono- 
tary of court to do so. See, also. Hall v. Lanning, 91 U. iS. 160, 168; 
Mohr V. Manierre, 101 U. S. 417, 422; Smiihv. Woolfolk, 115 U. S. 143, 
149, 5 Sup. Ct. Rep. 1177; Renaud v. Abbott, 116 U. S. 277, 6 Sup. 
Ct. Rep. 1194, where this question is discussed. 

Since the case of Pennoyer v. Neff, supra, the question there decided 
bas been often before the circuit courts, and in varions forms, and their 
décisions hâve been unifornily adverse to the validity of service in such 
cases as this without personal service of the défendant in the state where 
the suit is brought, or his voluntary appearance therein. Bunnell v. 
BunneU, 25 Fed. Rep. 214; U. S. v. Amerkan BeU Tel. Go., 29 Fed. Rep. 
17, 81, 32; Glarh v. Hammdl,27 Fed. Rep. 339; HanMmon v.Page, 31 
Fed. Rep. 184; Perkinsv. Hendryx, AOFéd. Rep. Q57. And èvôn where 
Personal service was actualiy made on the non résident défendant ata time 
or place or tinder such cïrcumstances as exempted him from service, 
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similar rulings bave fceen made, as where service was made in another 
stete than that in which the suit was brought, (ParroW vi Insurance Co., 
5 Fed. Rép. 391 ; Wiîson v. Sdigman, 36 Fed. Rep. 154,) or upon a non- 
resident while ùpon compulsory attendance upoù a court of the state, as 
défendant in acriminal prosecution, (Blair v. Turûe, 5 Fed. Rep. 394,) 
or as a witness, {Atchison v. Morris, 11 Fed. Rep. 682; SmaU v. Mont- 
gomery, 17 Fed, Rep. 865,) or was temporarily in the state on bis 
way to the national capitol, as a member. of congress. The authorities 
are well summarized in a late work on judgmentS. Black, Judgm. §§ 
220-222, 906. 997. 

But it is nbt proper to dismiss tbis suit because of tbis void service. 
The most that should be done is to set aside and vacate the service. The 
plaintiff bas a right to sue anywherô be may choose. Wbether be can 
get service of process noay be another matter. If be does, be may go on. 
If he does not, be may dismiss or wait until be can find the défendant 
within the jurisdiction. There is no penalty attached to defective serv- 
ice that the suit shall be dismissed. Itisenougb to set it aside. Wbether 
the défendant, who may, as we hâve seen, speciàlly appear to vacate a 
void service, may also speciàlly appear to move to dismiss for want of 
prosecution, or because the plaintiff bas been unable to find him within 
the jurisdiction, or because it is sbown that be is a nonresident, need not 
be now decided. PoSsibly he cannot. If he speciàlly appear and move 
tô dismiss when he shobld only bave moved to set aside the proper serv- 
ice, the court will not treat him as waiving service by bis improper mo- 
tion, but wiU vacate the service. That was precisely the case in Hark- 
nm V. Hyde, supra, and the suprême court went no further than to order 
that, the service be set aside. The same order will be entered in tbis 
case, and the tbree other cases just like it, depending upon the same 
iUegal service. So ordered. 



Davis & Rankin Blcq. & Manuf'q Co. v. Baeber et ai. 
(Circuit Court, D. Indlana. June 38. 1883.) 

1. CoNTRACTs — Construction — Joint and Seveiial. 

Plaintiff entered into a written contraot whereby It agreèd to ereot and equip a 
butter and oheesé faotory for $4,500; tbe party of the second part stipulating that 
"we, the undersigned Subscrlbers hereto, agrée to pay the above amount for said 
butter and cheese faotory when compieted. " The subscribers also agreed to incor- 
porate with a capital stock of not less than $4,500, theshares "to be issued to the 
subscribers hereto in proportion to their paid-up interests herein ; and it is further 
agreed that each stockholder shall be llable only for the atmount subscribed by 
him." To this was attached a heading for subscribers, thus: "Namesof Subscrib- 
ers. No. of Shares. Amount of Stock after incorporation. " Sixty-one persons 
severally subscribed thls cohlract, for àtndunts varying from $35 to $100. Held, 
that, notwithstanding the use of the words, " We agrée to pay, " the contraot was 
several, and not joint Da/vis v. Shafer, 50 Fed. Rep, 764, àisapproved. 

2, Same. 

The provision that "ëacb stockholder shall be liable only for the amount sub- 
scribed.by him, " indjlc^tes that the contraot was several, and it cannot be regarded 
as merely re^latîng the rlghts of the stockholders among themselres. 
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8. Same— Bbbaoh— Declabation. 

A déclaration tor breacta of t^s contract alleged that plaintiff entered upon its 
performance, and expended large sums of money thereln, and was willlug to do 
everything reqnired by it, but that défendants, the Subsoribera, refused to allow 
it to bttild the factory; that défendants' aots were wrongful, and caused dam- 
age to the plaintiff in the sum of $i,500. Held, that, as ail plaintifl's rights grew 
out of the several contract, thèse allégations could not be considered as making 
ont a joint cause of action. 

At Law. Action by the Davis & Rankin Building & Manufacturing 
Company against William W. Barber and others for breach of contract. 
Heard on démarrer to the déclaration for want of jurisdiction. Demur- 
rer sustained. 

Shirta & Kilhoume and J. B. Cockrum, for plaintiff. 

Jas. A. McNutt and Geo. A. Knight, for défendants. 

Baker, District Judge. The déclaration is in a single count against 
ihe subscribers to a contract to recover damages for its breach. Follow- 
ing proper allégations as to citizenship, it is alleged, in sul)s'-uce, that 
on the 20th day of July, 1891, the plaintiff's assignors, Davin & Ran^ 
kin, entered into a written contract with the défendants to build and 
«quip for them a combined butter and cheese factory at Saline City, Clay 
county, Ind., according to agreed plans and spécifications; that plaintiff 
entered upon the performance of the contract, and expended thereunder 
a large sum of money for labor and material, and was ready and willing 
to complète everything required by the ternis of the contract; that the 
défendants refused to allow plaintiff to build and equip the factory ; 
that the acts of the défendants were wrongful, and caused damage to the 
plaintiff in the sum of $4,500. The parts of the contract, which are 
made part of the déclaration, material to the présent inquiry, are as 
foUows : 

" We, Davis and Eankin, party of the flrst part, hereby agrée with the un- 
dersigned subscribers hereto, party of the second part, to build, erect, com- 
plète, and equip for said party of the second part a combined butter and cheese 
factory at SaUne City, Indiana. * * * ïhe parties of the second part 
hereby agrée to sélect and furnish suitable lands for said building, together 
with well, spring, or réservoir ou said lot, for the use of the business; and it 
is further understood that, in case said second party shall fail to furnish said 
land and water within ten days after the exécution of this contract, then 
Davis and Eankin, at their option, may sélect and furnish land and water in 
behalf and at the expense of the subscribers. * * * Said Davis and 
Bankin agrée to erect said butter and cheese factory, as set forth by the above 
speciflcations, for four thousand flve hundred dollars, payable when factory 
is completéd, or one half cash, and balance in ninety days, with secured 
notes, bearing six per cent, interest from date. We, the subscribers hereto, 
agrée to pay the above amount for said butter and cheese factory when com- 
pletéd. Said building to be completéd within ninety days or thereabout, 
after the above amount of four thousand flve hundred dollars issubscribed. 
Any portion of the amount subscribed not paid according to contract shall 
bear légal rate of interest. As soon as the above amount of fouir thousand 
flve hundred dollars is subscribed, or in a reasonable time thereafter, said 
^subscribers agrée to incorporate under the laws of the state, as thereln pro- 
Tided, flxing the aggregate amount of stock not less than four thousand flve 
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hundred dollars, to be divided into shares of one hundred dollars eacli. Said 
sbare ^T^Mt^t'jià above statéâ, to b^e ïëàtiëa to the subscribefa ftereto In pro- 
portion tolbéirpaid-upjQtérestsljerein:; and it is herein agreed tbat each 
stockbolder shail be liable only for the amount subscribed by taimi" 

The défendants severally subseribed this contract for amounts varying 
from $25 to $100 each, as follows : 

Names o£ Subscribers. No. of Shares. Amonnt of Stock after 

Incorporation. 
Wm. W. Barber, $100 00 

To this déclaration the défendants hâve severally demurred, on the 
ground that the court has no jurisdiction of the subject-màtter. Whether 
this court has jurisdiction dépends on the proper construction of the con- 
tract. If the contract of the défendants isjoint, the amountin controversy 
givés thé court jurisdiction ; if it is severaJ, the court has no jurisdiction. 
"In the construction of contracts, the court will look at ail the circum- 
stances of the case, the nature of the property, the occupation and rela- 
tion! bf the parties, the usages of the place and of the business to which 
the contract relates, and ascertain, by reasônableinference,what the parties 
mast hâve miderstood and mutually expected at the time of the making 
of the uuntract, and then adopt that construction which will best and 
most nearly carry the contract into effect as they intended and under- 
stood it." DweUey v. Dwdley, 143 Mass. 509, 10 Nt E. Rep. 468. The 
contract mustbe considered as a whole, and if, upou such considération, 
the intention of the parties becomes apparent, it must prevail over the 
literal interprétation of detached words, phrases, and clauses. Bish. 
Gîont, § 676; Landwerlm v. Wheeler, 106 lud. 623, 6 N. E. Rep. 888. 
In this case there are 61 subscribers to the contract. The amounts 
placed after the subscribers' narnes vary from $25 to $100. Presura- 
ably they were interested in agricultural pursuits, scattered over a con- 
sidérable extentof territorv in Clay county, and 61 varying âges, habits, 
and pecuniary ciircutnstances. The amount to be raised was $4,500. 
It is apparënjt from reading the contract that, when one placed his name 
thereto for $26 or $100, he did not intend to become solely liable for the 
whole $4,600. | And it is equally clear that the first subscriber did not 
intend to become liable for the amount subscribed by each additioual 
subscriber, whoéver he mîght happen tobei That each subscriber be- 
(kme liable for the payment of the amount subscribed by himself, and 
not for the whole amount, seems to me to be the plain intent of the con- 
tract. It must havB beeri so understood byall the parties to it. I can- 
not persuade rayself that the défendants understood the contract as 
making each liable for the whole amountsubscribed. The use of words 
of pluraJity, such as "we bind ourselves" will not make the contract 
joint, when thè parties engage for the piefformance of distinct and sev- 
éral duties. 1 Add- Cont. (Amer. Ed. by Morgan,) 86. Hère each dé- 
fendant has written after his name thé number of shares subscribed for 
by him, and the amount to be paid by him therefor. Courts ought not 
to permit isolated words or phrases, impoxting a joint obligation, to de- 
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feat the manifest intention of the parties as gathered from the entire 
contract. In the case of Price v, RaUroad Co., 18 Ind. 137, the sub- 
scription sued on was inthese words : 

" We, the undersigned, promise to pay $25.00 for each share of a stock set 
opposite each of our names." 

This contract, though joint in form, was held to be several. The 
court said: 

"Thèse stock subscriptions, though in form joint contracts, are intended 
to be, and are to be treated as, several, and each stockholder as liable siœply 
for the amount opposite bis own name." 

In the case of Landtoerlen v. Wheder, 106 Ind. 523, 5 N. E. Rep 
888, the subscription was in thèse words : 

"We, the undersigned, promise to pay the following subscriptions for a 
new chiirch in honor of St. Vincent de Paul, patron of the church and con- 
grégation." 

This contract was construed to be several, and not joint. The court 
said: 

"The paper and the manner of the subscriptions as clearly indicate the in- 
tention by hU the parties that each subscribershouldbe liable, andonly liable,| 
for the amount by him subscribed, as if the words 'opposite each of our 
names' had been used." "Where a person signed the p^per. and put down 
opposite bis name the amount subscribed, be just as plainly decIareJ that that 
was the amount for which be was to be liable, as if in the body of ttie paper i 
it had been stated that each subscriber was to be liable for the amount op^ 
posite bis name. " j 

The case of Frost v. Williams, (S. D.) 50 N. W. Rep. 964, involved 
the constniction of a contract for the érection of a butter and cheese 
factory, like the one at bar. It was held in a carefuUy prepared opinion 
that while the words in the body of the contract, considèred alone, 
would require the contract to be construed as joint, yet, as the amount 
subscribed by each was written after the name of .each subscriber, the 
contract must be construed as several. In the case of Davis v. Èdfm-d, 
70 Mich. 120, 37 N. W. Rep. 919, the sole question involved was 
whether a contract identical with the one at bar was joint or several. 
The court held the contract to be several, and not joint. In Gibbons 
V. Grinsel, (Wis.) 48 N. W. Rep. 255, a contract similar in ail its es- 
sential features to the one at bar, received construction. The point in- 
volved was whether the contract was joint or several. It was held that 
the contract was several. It is said* 

"The manifest purpose was that each such subscriber should thus pay the 
amount of his particular subscription, and not that he should beoome liable 
jointly with ail the other subscribers for the aggregate amount of ail sub- 
scriptions. Inother words, the amount which each subscriber thus agreed 
to pay was limited to the amount which he thus subscribed; otherwisea fevv 
responaible subscribers might be made liable for numeruus irresponsible sub- 
scribers." 

The fact that each subscriber has wi-itten after his name the amount 
subscribed by him is cdgent évidence that he meant to becomé liable 
for no more. The stipulation in the contract that " it is herein agreed 
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thàt eaoh stockholder shall be liable only for the amount subscribed by 
hina " dearly manifests the same purpose. The suggestion that this 
clause only relates to and fixes the liability of the stockholders inter sese 
after the organization of the corporation is untenable. Each stockholder 
wh en the corporation was organized, without this stipulation, would be 
lial^le only for the amount of stock subscribed by him. ïhe word 
"stockholder" in this stipulation is to be read as "subscriber." This 
readinggives effect to the qianifest intention of the parties, and imparts 
légal force to the stipulation, which otherwise would hâve none. I am 
aware that the foregoing views are in conflict with the opinion of the 
circuit court for the western; district of Missouri in the case of Davis v. 
Shafer, 50 Fed. Rep. 764, recently decided by Judge Philips. I hâve 
carefuUy examined the manuscript opinion in this case, and I find my- 
self ïmabl« to concur in th,e conclusion there reached.. In my judg- 
ment, the contract under considération must be construed as several, 
and not'joint. It is cqntended, however, if the contract is held to be 
several, that the cause of action set out in the déclaration is joint, and 
that.fçr, this.reaspn th^ court has jurisdiction. The argument is that 
the injury complained: of 4s for the willful breach of the contract caused 
by> the; joint wrong of ail the défendants in preventing the plaintifif 
frôm perfértning the contract, and that the damages sued for spring from 
thisjbin,t wtong. The argument is unsound. The cause of action is 
groun<|é(Jô|j the contract, Aside from the rights and obligations cre- 
ated by the contract, no cause of action would be exhibited by the déc- 
laration. Whether the ];)rçach of the contract arose from the willful 
misconduct of, the défendants, or from their unihtentiônal violation of 
it, makes np différence in the rights or obligations of the parties. In 
either case, theit rights and obligations spring from and are measured 
by the contract. If the plaintiff has anjf right of action for the wrongs 
alleged, it arisés solely from the obligations imposed on the défendants 
by their contract. It therefore results that the court has no jurisdiction 
of the sûbjéct-matter. The demurrer is sustained. Let judgment be 
entered accordingly. 



QuiNDAfio Tp. et al. v. Squier. 

(Circuit Court of Appeals, Etghtk Circuit. June 18, 1893.; 

Use of Lasps as Fcblio Pabk— Advebsb Possession. 

Undet G«n. 8t. Kan. o. 80, art. 8, par. 4093, the open and notorioua use by a town- 
ship of certain lands, speolfloally marfced upon a recorded plat, for more than 15. 
years,,^8 a publie park. und^r clalm of title, îs sufflcient to bar an action therefor, 
even thougn the township bad no paper title, and erected no fences or buildings on 
the land. Wood v. Railway Co., 11 Kan. 333, 848, applied. 

In Brisor to the Circuit Court of thé United States for the District o| 
Kansasi Eéversed. 
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Statement by Oaldwbll, Circuit Judge: 

Tlie défendant in error, J. J. Squier, brought suit against Qnindaro 
townsbip, in Wyandotte county, Kan., and tbe trustée, clerk, and 
treasurer of said township, to recover the possession of a parcel of làndi 
particularly described in the complaint. The défendants filed a gênerai 
déniai and a plea of the statute of limitations. 

The leading facts which give rise te the suit are as follows: On the 
9th of February, 1858, the territorial législature of Kansas incorpo- 
rated the city of Quindaro, with extensive boundaries, which included 
the land in controversy. On the 25th day of January, 1859, another 
act was passed amending the first act of incorporation. On the 7th day 
of April, 1860, the owners of a large body of the land situated within 
the corporate limits of the city of Quindaro, as defined by the acts of 
the législature, platted the same into lots, blocks, streets, avenues, 
alleys, and parks, and duly recorded such plat. Upon this plat the 
land in controversy was designated and described, and dedicated to 
public uses as a park. The filing of this plat had the effect to vest the 
fee in the lands "therein expressed, named, or intended for public uses, 
in the county, * * * jn tr^gt and for the uses therein expressed, 
named, or intended. * * *» Act approved February II, 1859, c. 
24. On March 6, 1862, the législature passed an act repealing the act 
incorporating the city of Quindaro, and ail acts amendatory or supple- 
mental thereto. The third section of the repealing act provided " that 
it shall be the duty of the trustée of Quindaro township to take immé- 
diate possession of ail books, papers, assets, and property of every kind 
belonging to the city of Quindaro, dispose of the same, and discharge 
the indebtedness of said city. In the performance of thèse duties he 
shall bave and exercise ail the powers of the officers provided for in the 
act of incorporation aforesaid." On March 5, 1872, a pétition, based 
upon a statute of the state, (act approved March 2, 1868, c. 109,) was 
presented to the board of county commissioners, praying for the vaca- 
tion of a portion of the platted lands lying within the boundaries of the 
former city of Quindaro. The park was within the exterior boundaries 
of the portion of the plat sought to be vacated, but it was not in terms 
named or referred to in the pétition for vacation. Proceedings were had 
on this pétition, and its prayer granted May 6, 1872. On the 13th of 
July following, on the motion of the trustée of Quindaro township, the 
board of coimty commissioners entered an order declaring that so much 
of the order of May 6, 1872, "as includes the public park is hereby set 
aside ; and it is further ordered that said park be taken from the assess- 
ment roU of the county." The act under which the vacation proceed- 
ings were had provides that, when the town site is vacated, "the streets, 
alleys, and lanes shall revert to the owners of the lots platted upon them 
in due proportion, and the public grounds to the owners." The plain- 
tiff, Squier, is grantee of the original owners of the platted lands, and 
has the same, and no greater, right to the park than they would bave 
if they had made no convej'ance of the same. The case waa tried before 
a jury, who, under instructions from the court, rendered a verdict for 



tel FEDERAL BEFCmTEBV"V!dIi 51. 

the^pjaîntiff, upon which judgiiient'Was'ed«eréa5-aQd thereupôn tbe 



âMiHHM^ sîiba but thife '^tit df eri-br: 

fàaii â; Péftéff Èad Sutùhiûgs, Keplihgér & MJter, on thé brief,) for plaiii- 

iiiÔ^inèrrb'fJ'^ '"'■ ■ '■ ''■'■ ' ', 
./. B. Scroggs and Jame» iSf. Gi6*(»i, for défendant în error, 
B^èibre ÉfeiÉwiîfii Citcuït Justice, and Caldwell tlnd Sanborn, Circuit 

JiiBgés./^;;'' V " ' '■'/'; .'■'':/' ^ 

CALDvnÉi,L, CirCiiit Jodgé. Thé plaîntiflf in error bas assigned numer- 
buB értoi's, ofaljr one o'f tfhioh we'dèém it necessary to consider. To 
Buppbrt .lihe pleà of tliè etatute of litaitations, the défendants offered 
to proTO that from the date of the order of the board of county com- 
missionéra naade on Majf 6, 1872, vacaling a portion of the town site, 
doT^ to the 'trial bf the cause, — a period of 19 years, — the township of 
Quîùdâïoy by and throtièh its prôper <*fficersv had claimed this park as 
the prbpmy of the toWiisbip ; that during ail this time the township, 
thfou^h'itâ bfficerSj dehiëd that the park had been vaôated as a public 
^àrk, and thàt during the pfeïiodna'lned the township had bad theactual, 
cbntin^ouB, and adrerëô possession of the park, using, directing, and 
<B0ntrolling its usb'às'a public park ; that the township "fenced it from 
time to tinaé," and that ite use by the township as a public park waa 
ëxcliisive, open, and notofiôus ; that there were living on the vacated 
|>brtibn of the town site ft*om 800 to 500 people; that the settlêment 
or village bore the namé of Quindaro, and had a post oflBce, schools, 
and churches ; that thèland in controversy had continuously from the 
jrear 1872 down to the commencement of this suit been in the possession 
;âhd undëi* thfe direction and control of the township, by its ofBcers, as 
•a public park, and that it had been used and enjoyed as a public park 
by the înhabitànts of said village, thè township of Quindaro, and the 
èùrrouhding country duritlg ail of that time; and that during this time it 
hadnotbeen lîated for taxation:. The court refusedto permit the défend- 
ant to prove thèse facts. The statute of limitations of the state of Kansas 
provides that— ^ 

* Açlions for the recovety of real property, or for the détermination of any 
adverse right'or interest thereili, are only to be brought within the periods 
liereiilafter prescribed after the cause of action shall bave accrued, and at no 
time thereaf ter: * * * Fourth. An action for the recovery of real 
property, not bereinbefore provided for, within flfteen years." ChapterSO, 
art. $. par. 4093, 6en. St. K^q. 1889. 

Construing liiis statute, the suprême court of the state of Kansas has de- 
oided that "a mère trespàssery.withoutcolorofrightortitle,whohasbeen 
in the actual possession ofréal estate for fifteen years, daiming title thereto, 
ibebomes the owner of the property by virtue of the statute of limitations. " 
1»:-:^: * Wobd Yi RœUioay Go., 11 K&n. 823, 848. The learning on 
thô'subjeot of oolor of title has, therefore^ no application to this case. 
The défendante were not required to produce a paper title, or show color 
of title to support their plea. It viras enough to shoyr that for a period 
of 15 years or more preceding the commencement of the suit, the de- 



WBSTEBN EEPRIGEBATOB CÔ. »., AMEBICAlî CASUAUrr INS. & SEO. 00, 156 

fendants had been in the aotuaJ, continuons, and advetse possession of 
the land, claiming and using it as a public park. Such possession 
vested the title to the park in the township, and was an effectuai bar to 
the plaintifPs action, whether the township did or did not acquire a 
right to the park under the aCt of the législature repealing the act in- 
corporatîng the city of QuindarO, about which we express no opinion. 
The grpund upon which thé court exoluded this évidence is not diaclosed 
by the record. In this court the counsel for thé défendant in error 
Beeks to support the ruling upon the ground that the claim of title to 
the land set up by the township, and its open and notorious use and 
occupation of the lânds as a public park for the village and township of 
Quindaro, do not donstitute such an adverse possession as would start 
the statute of limitation in favor of the township. This contcsntion is 
not Sound. It is well settled that to constitute adverse possession there 
need not be a fence, a building, or other improvement mad^ on the 
land. It is sufficient for this purpose that visible and notorious acts of 
ownership are exercised over the premises in controversy, under claim 
of title, for the period required by the statute to bar the action. Ewing 
V. Bumet, 11 Pet. 41. The open and notorious use of this land as a 
public park, under claim of title, constituted a possession as effectuai tq 
bar the plaintitfs action as if it had been inclosed by a stonë wall. The 
boundaries of the park were distinctly marked on the plat of the town 
which dedicated it to the public use as a park. The only possession of 
which it was susceptible was a possession consistent with its use as a 
park, and its open, public, and notorious use for that purpose was ail 
the possession requisite to support the défendants' plea. The court 
erred in excluding the évidence offered; and for this error the judgment 
must be reversed, and the case remanded for a new trial. ' 



Western Befbioebatob Co. v. Amebican CASTtALTT lus. & Sso. Go. 

OF Baltimore. 

(Circuit Court, N. D. nUwÀ». NoTember 10, ISSl.) 

iKBtniANCB— Action on Poliot— Déclaration. 

An insurance cotnpany issued a policy, one item of which was "against ail direct 
loss or damage [excepting ail losses caused directly or indirectly by fire or light- 
ning] to the property " of the insured. Helôt^ that a déclaration attemptlng to stata 
a cause of action under said item, without statiug that the loss was not caused, di- 
rectly or indirectly, by fire, was demurrable. 

At Law. On demurrer. AsmmpsU by the Western Refi%erator Com- 
pany against the American Caâualty Insurance & Security Company of 
Baltimore. 

Fry & Bahb and Thomas Bâtes, for complainant. 

W. B. Keep, for défendant. 

Blodgett, District Judge. Défendant demurs to the 2d, 4th, 6th, 
and 8th counts of the déclaration. Thèse counts state a cause of action 
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under the fiflh item of the policy of insurance sued upon. This item is 
in the foMowing words: 

' " (5) Against ail direct loss or damage [excepting ail losses caused, directly or 
^^Î!«d;l3F^, by flre or lightning] to the property, real or personal, of the assured, 
l!lt|iat,ç;upoa the above-described premisea, caused by any accident to or by 
tbe boitprs, «pgines, elevators, [enumerated in the application for this policy,] 
stéaiQ pipeï, snafting, belting, hangars, and pulleys, situated on the premises 
àbove aésmbed, and against loss or damage resulting from such accident to 
tbe popieif; ôf others for wfaich the àssured may be liable." 

In tk>ûëtraing thia policy it must be borne in mind that it is a policy 
strictly ft^ipst accidents, and not à fire policy. The whole ténor of the 
instrument éhows clearly that it was intended only .as an accident pol- 
icy, and nbfaâ an insurance against fire. The true meaning of the fifth 
îteiiiôf thé policy would, I think.be more clearly expressed if the clause 
iii brackets, excepting loSs by fire, had been omitted, and there had 
bèen/Wrïitéii at the end of the paragraph a proviso sàying that " this pol- 
iéy is hôt to cover any losses caused directly or indirectly by fire or light- 
niùg." In other words, it is not a policy against fire, even if fire is the 
resuit or immédiate conséquence of the accident. With this view of the 
trué construction of the policy I think the demurrer is well taken to 
thèse cbtints, because the pleader has not stated that the loss was not 
(aiïsed directly or indirectiy by fire. The demurrer ia therefore sus- 
iï&ià. as to the second and third coùnts. 



Easo» ». BucKBYE Brewino Co. a al, 

ICirouU CowU N. Z>. Ohio, W. D. July 21, 1898.) 

COBPOBATIONB— CONTBAOTS— UMBA ViRES. 

A confraot by a corporation oreated under the laws et Ohlo, wWle solvent and 
engaged io a profitable business, to sali its plant and assets f or a considération, the 
greater part of whioh is stock and bonds of another corporation to be organized to 
carry on the business, no exigenoy niakihg suoh sale neoessary for the protection 
of stockholders, is ultra vires, as, under the state laws, one corporation cannot be- 
come the ownë^ of stock in another unless authority to do so is clearly con- 
ferred bv statute. 

At Law. Action by Harry William Easun against the Buckeye Brew- 
îng Company and others. On demurrer to pétition. Demurrer sus- 
tained. 

Hurd & Saibner and E. W. TcMerton, for plaintiff. 

B. Waite ahd Doyle, Scott & Lewis, for défendants. 

Before Taft, Circuit Judge, and Ricks, District Judge. 

RiCKS, District Judge. This is an action instituted by the plaintiff ta 
recover $250,000 damages for the failure of the défendante to comply with 
the provisions of a contract for the sale of the défendante' property ta 
the plaintiff,' 'which contract was made between the parties on the 27 tb 
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day of July, 1891. By the provisions i f this contract of sale, the ven- 
dor, the Buckeye Brewing Company, obligated itself to sell to the ven- 
dee ceTtain brewing property in the city of Toledo, known as the "Buck- 
eye Brewing Gompany." The purchaser, on bis part, as a considération 
for said sale, agreed to pay the vendor the sum of $860,000, whereof 
♦'the sum of $10,000 shall be paid in cash by way of deposit; the fur- 
ther sum of $334,000 shall be paid in cash on or before the completion 
of the purcbase; the further sum of $258,000 by issue to the vendors, 
or as they may appoint, of six per cent, debenture bonds of an English 
joint-stock Company, proposed to be formed by the purchaser, herein- 
after referred to as the* Company,' provided the total amountof such de- 
benture bonds shall not exceed ninety thousand pounds; and the bal- 
ance of $258,000 by the allotment to the vendors of ordinary shares of 
the Company of that équivalent, nominal value, suçh shares to be deemed 
fuUy paid." The contract further provided that the vendor should de- 
posit muniments of its title with the Second National Bank of Toledo^ 
and that Dennis Coghlin and George E. Pomeroy, officers of the Buck- 
eye Brewing Company, were to render certain services to the vendee, or 
its successor, after the completion of the sale. The pétition avers that 
the défendant the Buckeye Brewing Company failed to deposit its muni- 
ments of tjtle, and that Dennis Coghlin and George E. Pomeroy by writ- 
ten instruments notifled the plaintifif that they would not render the 
service provided for in said contract to the vendee; and by reason of such 
breâches of contract the sale was not completed, to the damage of the 
plaintiff in the sum above stated. Demurrers were interposed by the 
défendants Coghlin, Kountz, Pomeroy, Jacobi, and William Coghlin, 
which it is admitted were well taken, and may therefore be sustained. 

The case stands, then, upon the demurrer of the défendant the Buck- 
eye Brewing Company to the pétition. Several grounds are set forth in 
argument why the demurrer should be sustained: First. That the case 
was prematurely brought. Second. That the only allégations of per- 
formance by the plaintiff are the gênerai allégations that "from the afore- 
said date of the exécution of said agreement he has in ail respects per- 
formed each and every condition of the contract on his part to be per- 
formed," while in a later part of the pétition he was prevented, as he 
says, from performing. Third. That the only allégations of breach of 
contract by the Buckeye Brewing Company are (a) that it failed, to de- 
posit the muniments of title of the brewing company with the bank, to 
be held to the joint order of the plaintiff and the défendant, and the 
only iiyury alleged by the plaintiff because of said failure is that thereby 
" he has been, and is now, unable to ascertain whether or not the said 
défendant brewing company has a good and perfect title to the prop- 
erty;" (6) that Dennis Coghlin refuses to bave any connection with the 
English company proposed to be organized for the management of the 
breweryé Foarùi. That the contract sued upon, as made by the Buck- 
eye Brewing Company, was vkra vires. 

In the view which we take of thia case, it is only necessary to con- 
eider the question of whether or not this contract sued upon was vitra, vires. 
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It is wfell setÛed in Ohid tfeat ÇWporations hâve such poweraj and such 
Ohly,;aaf thé àct créai tirig tbém cénfers; and are confined to the exercise 
Df thèse eipteêsly grantèd, and Snch incidental powers- as are iaecessary 
tb' iiàfï*f 'intô' éfîebi those- ep(éi3ificaUy conferred. Under thifi construction 
of tbé'ètatiifej'it was clearly-sèltlèd in the case 0f Franklin^ Bank v. Com- 
thJércM 'Bdié, 'B6 Ohio St. SSO, that one corporation cannot become the 
owâ^riClî'ttoy jioi'tion of the capital stock of another corporation, unless 
aùthoiity to bêcottie such is éleàrly conferred by the statute. The pro- 
visibhaoflhîàcbn tract clearlycontemplated that the Buckeye Brewing 
Gotiipâny^j'^hich, 80 far as the fjleadings before us show, was, at the tirae 
of making*8ttbh COntract, riot only a solvent corporation, but a prospér- 
ons and pl-dfitafcle one, should sell and dispose bf its' plant and ail its 
assets, and a Very large part of the considération for such sale was to be 
stock ând; brindS in an English corporation to be organîzed to carry on 
the bùsinèsâ cif the Vendée. Thêi provisions of the oontract specified as 
tb thë rate of initerest such bohds should carry, and the dividend such 
stock shôtild>pftyi By implication it is fair to in fer that it was contera- 
plated that ttîe Buckeye Brewing Company, as a corporation, should con- 
tinue, for thè purpose of collecting the interest on thèse debenture bonds, 
the dividëfidà on the stock 6f the new corporation, a;nd to distribute the 
same among the shareholdèrs of said Buckeye Brewing Company. It 
Was tliefefore to Continue its biièihess as a corporation, not for the pur- 
pose of càrryîng ont the objecta foi* which it was organized, viz., the 
business ttf à brewing cûmpahy, but for the purpose of owning stock in 
a new corporation, and to the extent that ownership of such stock in- 
volvèd paftidijjating in the nianagement of tiiat corporation it was to as- 
sist in barryîiîg bti the business bf another corporation. There was no' 
Buch exigerièy in the business ofthis corporation as to make such sale of 
its property Irid change in the nature of its corporate business necessary ; 
for thè protection of its stockholders. Counsel for the plaintiff hâve 
cited many cases iii which the courts of severai of the states, under stat-' 
utes very siniilàr to those of Ohio, hâve held that èorporations had a 
Tight tô own àiid contre] the stock bf other corporations, but in every 
such ckse to wMch our attention has been called such power was con- 
ceded to the Corporation as incident to its inhérent right to protect its 
shareholdèrs from loss, owiftg to sOnie peculiar exigency in theaffairs of 
the corporati(«iï An insolVeht corporation, contemplating voluntary 
dissolution by'dôn'sent of its shareholdèrs, might bave a right to dispose 
of ils property , ttnd acCept, in whole or in part, for the purchase price 
thëreof, stock in another corporation; this stock to be either sold, and 
the proceeds thei-edf distributed to the creditors, orto be apportioned in 
kind to such creditorS oit stockholders as the termaof dissolution might 
prbvîde. ' À recéîver appointed to managethe afifairsof an insolvent cor- 
poration àndto close out its business might be authori^d to dispose of 
its assets, àild teCèive in piayibent therefèr stock in the corporation, to 
be disposed of as the court might Order in the distribution of its assets. 
But in ail theSe cases theré must be sorae stringency or emergency to 
justify this departure frora the ordinary course of the business of the 
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corporation. But in this case no such emergency existed. As before 
stated, the corporation wag doing a flourishing business. Its plant and 
good will and business were considered so désirable that the vendee 
agreed to pay therefor the large considération specified in the contract. 
This sale could undoubtedly hâve been made for cash and deferred pay- 
ments. The purchase pïice might not bave been so great upoh such a 
basis, but stilî would hâve been adéquate. As no emergency existed to 
compel this sale, and the transaction was purely voluntary on the part of 
the corporation, there is no reason why it should be permitted to vio- 
late the well-settled principles of law by taking stock in a new corpora- 
tion, and thereby enhancihg the considération whiçh it waa to réceive. 
Public policy discour^es such transactions. As the suprême court of 
Ohio has well said, in the case in 36 Ohio St., above referred to: 

"Were this not so, one corporation, by buying upthe majority of tiie shares 
Of the Stock of anotlier, conld take the entire management of its business, 
however fbtelgn such buiaînpss might be to that which the corporation so 
purcliasing said shares was created to carry on. A banking corporation could 
become thOiOperator of a raiiroad, or carry on the business of manufacturing, 
and any othÎBi: corporation could engage in banking by obtaining contirol of the 
bank's 'stocks Nor would this resuit fohow any the lésa certainly if the 
shares of stock were received in pledge only to secure the pay ment of a debt, 
provided the shares were transferred on tiie books to the name of the pledgee. 
A person in whose name the stock of the corporation stands on the books of 
the corporation is, as to the corporation, a stockbolder, and bas the right to 
vote upoj) the stock." 

Ail thèse objections apply with fuU force to the transactions under 
considération beibre us. There is no reason why there should be a dè- 
parture from thèse well-settled rules in this case. There are no credit- 
ors whose interesti are to be protected by upholding this sale. There 
are no unfortunate shareholders who are liable to be assessed for unpaid 
debts under the statutes of the state. There was, in fact, no emergency 
to justify any such unauthorized transactions on the part of the Buck- 
eye Brewjng Company. The plaintiflf does not sustain such a relation 
to this contract as entitles.him to any exemption from the application 
ci thèse principles of law. He must be held to bave dealt with this 
corporation with knowledge of its corporate powers. They were such as 
was conferred by the laws of Ohio, of which he had the same notice as 
the défendant and ail perspns dealing with it. The want of power on 
the part of défendant tp make such a contract prevents the plaintiff from 
either enlbrcing it in an action for spécifie performance or recovering 
damages for its breach. Coppin v. Greerdees & Rdnaom Go. , 88 Ohio St. 
275. For the reason stated we think the contract w/fra CTi-es. It cannot, 
therefore, be enforced , and this proceeding must fail. The other grounds 
insisted upOn in the demùrrer it will pot be necessary to notice. The 
demurrer must be sustained, and the pétition dismissed. 
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City Nat. Bank of BiakiNQHAM v. Dun d al. 

(CircuU Court, S. D. New York. Jnly 16, 1893.) 

L Prittoipai, and Aobnt— Fraudulent Représentations op Agent. 

A principal Is olvilly liable for tlie f raud and deoeit of his agent wUoh was com- 
mtttêd for tUe principal In the course of and as a part of the agent's employment, 
and within the sçope of hls autbority, tbougti the principal did not in fact autfaor- 
ize the practice of suct an act. Kennedy v. McKay, 43 N. J. Law, 888, distin^ 
guisbed. 
8. Same— MEKCANTI1.B AoElîor. 

Défendants, constituting a mercantile agency, agrced tofurnlsh plaintifF. through 
its subagents, information conœrning thé mercantile standing and crédit of mer- 
chants;, défendants hotto be responsible for the négligence of its agents in pro- 
curing Inforiè^tion, and not guaraiitying the correctness thereof. Held, 'whera 
défendante' agent, in reply to their call, knowingly ^ve f aise information concern- 
ing the standing of a merohant vrith intent tp mislead plaintlSand beneflt said 
merchant, and plaintifC sustained loss thereby, that défendants were liable, the 
agent's action being wlthiu the scope of his authority, and for and upon the busi- 
ness of the défendants. 

At Law. Action by the City National Bank of Birmingham, Ala., 
against Robert G. Dun and others. Judgment for plaintiff. Défend- 
ants move for a new trial. Denied. 

Lorenzo Semple, for plaintiff. 

Wm. W. MacFarland, for défendants. 

Shipman, Circuit Judge. This is a motion hy the défendants for a 
new trial of an action at law to recover damages incurred by the plain- 
tiffs by reason of the fraud committed by the défendants' agent, acting 
as such, and in the course of his agency. The complaint was in the 
nature of an action for deceit, and treated the fraud of the agent as that 
of the principals, who were in fact ignorant of it. The défendants con- 
stibute a "mercantik agency" in the city of New York. The plaintiff 
Isa bank in Alabama which became a subscriber to the said agency, 
under a written contract of which the following are the material portions: 

"Mémorandum of the agreement between R. G. Dun & Co., proprietors of 
the mercantile agency, on the one part, and the undersigned, subacribers to 
the said agency, on theother part, viz.: The said proprietors are to commu- 
nicate to us, on request, for our use in our business, as. an aid to us in deter- 
mining the propriety of giving crédit, such information as they may possess 
concerning the mercantile standing and crédit of merCbants. traders, manu- 
facturera, etc., throughout the United States and in' the dominion of Canada. 
It is agreed that such information bas mainly been, and sball mainly be, ob- 
tained and communicated by aervanta, clerks, attorneya, and employea, ap- 
pointed as our subagenta, in our behalf, by the said R. G. Dun & Co. The said 
information to be communicated by the aaid R. G. Dun & Co., in accordance 
with the following rules and stipulations, with which we, subacribers to the 
agency as aforesaid, agrée to compiy faithfully, to wit: * * * (2) The 
said R. G. Dun & Co. ahall hot be responsible for any loss caused by the neg- 
lect of any of the said aervanta, attorneya, clerlis, and employés in procuring, 
collecting, and communicating the said information, and the actual verity or 
correctness of the said information is in no manner guarantied by the said R. 
G. Dun & Co. The action of the said agency being of necessity almost en- 
tirely cunQdential in ail its departments and détails, the said R. G. Dun & 
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Co. shall never, under any circumstancôs, be required by the subseriber to 
disclose the name of any suçh servant, clerk, attorney, or employé, or any 
fact whatever concerning him or her, or concerning the means or sources by 
or from which any information so possessed orcommunicated was obtained." 

The plaintiff, having been solicited to discount the acceptances of W. 
A. Kitts, of Oswego, N. Y., applied to the défendant for information 
in regard to his mercantile standing and responsibility. The défend- 
ants and tbeir Oswego agent knew that this information was asked for 
for the use and benefit of the subseriber in its business, viz., that of 
aiding the inquirer to détermine the propriety of giving crédit. In re- 
ply to the défendants' call upon their Oswego agent for such informa- 
tion, he sent them a written stateraent, which they furnished to the 
plaintiff, upon the strength of which, and in reliance thereon, it gave 
Kitts crédit and discounted his acceptances, which were not paid, and 
the amount of which the bank lost. 

The court charged the jury as foUows: 

"For any losB occasioned by the neglect of thèse employés in seeking and 
obtaining accurate information, Dun & Co. are not responsible. For losses 
occasioned by the indolence or carelesaness of the employé, which causes the 
information to be inaccurate, Dun & Co. are not liable. Neither do they 
gUaranty the actual truth or eorrectness of the information. But, notwith- 
standing that thèse employés are the subagents of the persons who seek the 
information, they are also employed by, and are paid by and are legally, as 
well as in popular language, the agents of, Dun & Co. For losses occasioned 
by the willful fraud, and not by the mère carelessness or ignorance, of the 
agents, in committing information known by them to be untrue, and with 
intent to mislead the inquirer, the défendants are liable, if the plaintiSs, hav- 
ing plaeed reliance upon the fraudulent misrepresentations, gave crédit in 
conséquence of such fraud, and were lured thereby to their pecuniary loss and 
damage. In this case, the business of the ârm of B. G. Dun & Co. was to 
f urnish information to subscribers who had employed them for that purpose 
for a pecuniary considération. If in the discharge of the duties of an em- 
ployé, and in undertaking to furnish information in reply to an inquirer, 
and acting in the business of the agency, Mr. Burchard knowingly gave 
false information with intent to deceive the inquirer, the défendant is liable, 
although Burchard's private inducement to commit the fraud was désire to 
help Kitts. The questions of fact in any contested case become at least three 
in number: (1) Were the statements untrue at the time they were made? 
(2) were they known by the agent to be untrue at the time, and did he then 
act fraudulently with intent to mislead the inquirer? for that he knew that 
the information was sought for the purpose of aiding the inquirer to déter- 
mine the propriety of giving crédit to the person inquired about is palpable; 
and (3) did the plaintiff, relying upon the truth of the information, give 
crédit upon the faith of the untrue représentations, and thereby incur a loss?" 

The jury found for the plaintifif. There was no question of fact in 
regard to the scope of the agent's authority, and the information was 
communicated to the défendants by the agent in the regùlar and usual 
course of his agency business. The defendant's argument upon the mo- 
tion for a new trial was directed to two propositions, the first of which 
is that an innocent principal is not liable in an action of deceit for the 
fraudulent représentations of an agent, although the principal, in igno- 
rance of the fraud, receivea and retains the fruits of it. It is not de- 
v.5lF.no.6 — 11 
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niéd' tîiàt, if sait is bïôttght 'b^.tb© principal to enforce the contract, 
tiie M\ïd is a deftosë/âra suit 

tô'ré^c^nâ ,tJ^K,contrà(Jt M' t^^^^ 

putable totne principal,' Decavise it is inéquitable thât Kë shôiilii retairi' 
the fftii'ts oï fïaud; bùfit'ià clàinied that an action ofdeceit cannot lie 
in faVor bf 'theiiijWed pàiftyàgainkt'âri'iiAiiocent p It must be 

univçrë^lly ôoncédgd thalt'ttié lânguàgé 6f the tèxt Writers, the dicta oî 
thé earîy fejïgrish d^sëà; àtid ftWé àecisiotià pf the courts tif high author- 
ity in, thisboûntry \Verè'iilïàvbràf the *^ri principal iB 

ciyiliy liablé'ifbr the ftadd'i^iid deceit pï îiis iigeht vtrhich was committed 
for thé ptiii{iipal| in thé çbiifse bf aiid a'3 à part of thé a!gent's employ-' 
ment, arid't^ithîn thé ScbjJèf:df Mis authority, though in fact the princi- 
pal di^' n'ot aùthorizé thé Jjtabtice of ^uch dn act. Story, Ag. §§139, 
4Ôâ; 1 !PM Corit. ^2]-IMkev. S«eam8,"l Metc. (Maga.) 5Q0; Olmstedv. 
Hotailing, 1 Hill, 317; WhUe v. Savoij&, 16 Gra.y,58&; Benriett v.Jud- 
smi, 21 N. Y. 238; Hem v. Nichoîs, 1 Sàlk; 289; ' W^ïton V. Fdler, 3 Q. 
B:è8i''ÔMr84,v. Hùlh, rf'iïeés. &W.^51; Murrày V. Mann, 2 Exch. 

Eut jt is if^id by the âiÇÏRpdant tliat later Englisù cases, and a well- 
considered modem caee^in New Jersey, hâve depied that an action of 
deoeit would lie against an innocent principal; and the cases of UdeU 
vi Atfm^,1^mh & N^ 170; Banhv. Addie, h. R. 1 H. L. Se. 146; 
an^^ën'i^àj^ V; M An examiha- 

^ipn bf;eaç!hpf, tl^ose ca,is^8 .shp^s that the old doctrine was not denied^ 
that the principal is liablç :^henever l^is agent, whois, at the time, actr- 
ing within thé scope of his authority and for the principal, makes a 
fraudulént misrepresentsttionwhich influences and is acted upon by the 
J)IaintifiF to his.'injùry. but that the cases turhed npon the question 
wlïèther thé àlleged a^ent Wàè,' uhdér the circùmstances in each casé, 
açting within tiîe sçope bf his authority. Udell v. Atherion was tried àt 
nid pnii^ byB^iron M4it?:iN, who nonsuited the plaintiff. A commis- 
sion merchant sold forthe innocent défendant to the plaintiff a log of 
mahogany, the soundness of whioh the commission itaerchant fraudu- 
lently re^résentèd, knbWingthé ointrûthrulness of his assertion. The 
appellatè court was eqoî^ly diyi(iëd,twojudges holding that the défend- 
ant was liable, inasinuch, «is he had recéivéd and retained the fruits of the 
fraud, and two judges,:hpldipg that he was not liable. It is apparent 
from the opimon of ithe two (Martin land Bbawwell) who were in 
favor of the défendant that the case depended in their minds lipon the 
fact, W'hich they déëiiiéd'to'haveéiistéd, that the ^élling agent was not 
in fact authorized îto make. the rëpreseritafibn, and ;that his situation be- 
fore the buy.er or thé public was not such as to bring ihe représentation 
hemade within the éCape of his authority. Baron MarMn said tersely: 
**The true rule is thptjwherevér an agent acting within the scope of 
his authority makes a ftàudulent miarepresentation, hië principal is lia- 
ble." .The caaeoffimjMd?/ y. MciEay. in 48iN, Jiliaw, 288, alsaturned 
upon the fact: ithat thé àUeged agents were without authority to make 
représentations, and exceeded the maniiést : scope of'their authority in 
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so doîng. The:case ofAddiev. Bankwàs, in brief, as follows: Addie 
bought of thebank 135 shares of its stock, induced thereto by false and 
fraudulant ahnual statemehta of its directora to the shareholders, and 
by the fraud bf the manager, who falsely caused an agent of the bank to' 
represent to Addie that a purchase would be a good investment. The 
bank became insolvent, went into liquidation, and Addie preseiited bis 
claini against the bank to recover the damages arising from the fraud. 
It is true that there are dicta of the judges who gave the chief opinions 
in the house of lords ^which assert the doctrine of the présent défend- 
ants, and which, not taken in connection with the facts of the case or 
with other portions of the opinions, justify the reliance which is placed 
«pon them by thé défendants' counsel; but an exaraination of the 
whole case shows that one of the décisive facts upon which it hinged 
was the lack of implied authority in the directors to make représenta- 
tions upon which a sale could be based. This sufHciently appears 
from Lord Chelmsfoed's statement of the true ground upon which a 
corporation can be held liable for the stateraents of its directors. It 
will thus be seen that the cases Upon which reliance is placed show 
nothing more than a dispositioa on the part of English judges to de- 
mand that, when an innocent principal is made liable, it shall clearly 
appear that the fraudulent agent was not acting outside the known 
scope and power of his agency. But the question was re-examined, in 
the light of the Addie Que, in Mackay v. Bank, L. R. 5 P. G* 394,— a 
case in which no doubts of the extent of the agency existed, — and it 
was held, without hésitation, that "in an action of deceit, whether 
against a person or a company, the fraud of the agent may be treated, 
for the purposes of pleading, as the fraud of the principal," and the lan- 
guage of Lord Willes in Barwick v. Bank, L. R. 2 Exch. 259, is ap- 
prôved: 

"The master is answerable for every snch [fraudulent] wrong of his serv- 
ant or agent as is committed in the course of his service and for tue tnaster's 
benefit, though np express command or privity of the master be proted." 

i The défendants' second point is that they are not liable, because the 
motive which inducsd the agent to commit the fraud was a désire to 
benefit Kitts, and that an "innocent principal is not liable where the 
agent made the fraudulent représentations which produced the injury, 
not for the employer, but for his own interest and to serve his private 
ends." Thisform of statement is another manifestation of the strictness 
with which some of the English courts require that the agent must be 
acting for the principal and within the scope of his authority in mak- 
ing the représentations^ and, if he is committing the fraud for his indi- 
vidual ends, he cannot be considered, under their décisions, as acting 
for the principal, although his statementa related to matters about 
which he was authorized to give answers. Whether the same conclu- 
sion would be reached by the courts of this country is a point which I 
do not intend to consider. The facts in the case of BriUsh Mut. Banking 
Co. V. Chamwood Forest Ey. Co., L. R. 18 Q. B. 714, which the défend- 
ants cite, clearly illustrate the nature of the cases to which the proposition 
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applies. Oustomers of the plaintiffs appliéd to them for a loan on the 
security bf transfers of the defeenture stock of the défendant company. 
The plâiritifis' manager asked the defèndant's secretary, who said that 
the tmnsfers mete valid and the stock existed. The plaintifiFs made the 
advances. • The secretary and one Maddison had fraudulently issued 
certifioates for debenture stock, and thèse transfers related to a part of 
this overissue. Plaintiffs lost their security. The false statements were 
made in thèîinterest of the secretary and Maddison. The court held 
that the secretary was held ont as a person to answer such questions as 
were put to him on behalf of or for his employés, but when, in an- 
swering ihquirîes put by third persons, he made statements in his own 
interest or toiassist hia friend, and not on the bank's account, he was 
not acting for the défendants. But it must be clearly understood, as is 
laid down: by Lord Esher in the same case, that the language of the 
bocks, which speaks of acts or représentations of the agent "in the in- 
terest of the principal" or "for the beùefitof the principal," is not limited 
to acts which resuit in the pecuniary benefit of the principal. This lan- 
guage is "équivalent to saying that he must act" for "the principal, 
since, if theré is authority to do the act, it does not matter if the princi- 
pal is benefited by it." 

The circumstances of this case show that the Oswego agent was plainly 
acting within the scope of his authority and for his principal. The 
plaintiff, one of the customers of the défendants and a subscriber to 
their "mercantile agency," asked the défendants for information which, 
for a money considération, they had nndertaken to furnish. The de- 
fendants wrote to their agent for this information. He fraudulently fur- 
nished them with false statements, which they sent to the plaintiff to be 
acted upon. The agent's action was most plainly within the scope of 
his authority, and for and upon the business of the défendants. The 
priva te motive which induced him to defraud is immaterial. 

The two questions which hâve been considered constitute the vital 
ones in the case. Theré are others which, if they resulted favorably to 
the défendants, would simply send thé case back for a new trial, — a re- 
suit which, as the défendants' able counsel admitted, would be value- 
less to them if their legàl liability in this form of action was established, 
—and therefore were merely stated upon the brief. 

There were several: exceptions upon the trial to the admissibility of 
testimony contained in the dépositions. The dépositions on both sides 
were taken upon the theory that the individual opinion of the witness 
in regard to Kitts' financial standing was admissible. This whole class 
of testimony was endeavored to be ruled ont uponthe trial. The ques- 
tions that were admitted and were excepted to related to the known 
financial standing of Kitts in the community, rather than to the indi- 
vidual opinion of the witness as to his proper status. 

The défendants amongother requfests asked for the usual charge that 
the bu'rden' of prodf feas upon the plaintiff. The court intended to com- 
ply with the ordinary austom, and charge aecordingly, but the matter 
escaped his miemory. The judge's attention was not called to the omis- 
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rion, but the exception was a gênerai one. Â décision îs not placed 
upon the ground tbat the exception was gênerai, because it may be said 
there the court permitted such an exception. Whatever may be the 
proper conséquences of this omission upon a writ of error, it is of no im- 
portance in this case upon a motion for a new trial, for the omission re- 
Bulted in no injury to the défendants. The only question in dispute 
was that of fraud, and the aflBrmative testimony in regard to this point 
was abundant and perfectly convincing. The déposition of Kitts left 
no doubt of the untruthfulness of the agent's assertions, and the testi- 
mony of thé agent in his own favor, though he was careftilly led by the 
défendants' counsel, had no weight with those who heard it. A charge 
in regard to the burden of proof, in this case, would hâve been a mère 
formality. The motion for a new trial is denied. 



DoDGE r. City of Memphis. 
(CtreuM Court, E. D. Missouri, N. D. May 34, 1898.) 

UmnpiPAI. COKPOBATIONS— tTLTKA VlKBS— NeOOTIASLB BONDB. 

Where,a town, In pursuance of statutory autliority, subscribea for stock In a rall> 
way company, but, without such authority, issues negotiable bonds in payment 
therefor, suoli bonds are absolutely void, and no suit can be maintained on them on 
the theory tbat they are valid as nonnegotiable instruments. 

At Law. Action by James B. Dodge against the city of Memphis, 
Mo., on certain municipal bonds. Heard on demurrer to the plea. 
Overruled. 

Fdix T. Hughes, for plaintiff. 

The contract of Bubscription in the case at bar was valld, and expressly affr 
Ithorized, and the bonds were not wholly void, but valid, except as to their 
commercial quality, in which case the contract will be enforced in se far as it 
ia valid, and the provision in the contract of subscription to pay in bonds wilj 
be held, in effect, a contract to pay in money at the time and under the con- 
ditions imposed in the order of subscription. Qelpcke v. Duiuqiie, 1 Walî. 
222; author's views, subdivision 6, § 125, (4th Ed.) Dill. Mun. Corp.; Mayor 
V. Ray, 19 Wall. 468; Hitcheook v. Galveston, 96 U. S. 350; Little Rock v. 
Merchants' Nat. Bank, 98 U. S. 308; Wall v. Monroe Co., 103 V. S. 78; 
Claiborne Co. v. Brooks, 111 U. S. 400, 4 Sup. Ct. Eep. 489; Wells v. Super- 
visors, 102 U. S. 625; Norton v. Dyershurg, 127 U. S. 160, 8 Sup. Ct. Kep. 
1111; mu v. City of Memphis, 134 U. S. 198, 10 Sup. Ct. Bep. 562; Gausev. 
City ofClarJcsvUle, 5 Dill. 177; Baboock v. Goodrich, 4tl Cal. 488; State Board 
V. Gitizerts' St. Ry., 47 Ind, 407; Allegheny City v. McClurkan, 14 Pa. St. 
81; Maher v. Chicago, 88 111. 266; Oneida Bank v. Ontario Bank, 21 N. Y. 
490; Argenti v. City of San Francisco, 16 Cal. 256; Bank v. North, 4 Johns. 
Ch. 370; Ketcham, v. City of Buffalo, 14 N. Y. 356; Bvansville, etc., R. Co. 
V. City of Evansville, 15 Ind. 395; Mullarky v. Cedar Faits, 19 lowa, 21; 
SJieffield School Tp. v. Andress, 56 Ind. 162 ; opinion by Mr. Justice SroRY 
in Bank v. Patterson, 7 Cranch, 305; Knapp v. Mayor, 39 N. J. Law, 394. 

ïlie promise to give bonds in payment was, at furihest, only ultra vires, 
and, in such case, though spécifie performance of an engagement to do a thing 
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itransgrésstve ofol&t'cofpcéate powec may not be enfoïè'e^, the cof{)oratîon can 
toteftield liftbjeiônits ç9rttfH<?t- Oneidahunky. Ontario BanJc, 21 N. Y, 490; 
Çf^rt^ v'.^isaoiW», 15//N. ïj. 95-99.,, '^he.ilj^terçase fsp,ecially deciiles that, 
wpere the rigiit to RiaJ^e4l)e contract exista,— but the bonds or security taken 
àré ùfalaWful,--thè.rif{^i to disaffi^'m the ehtire cohtract, and sue for "money 
ftàrf'aind received,'* orteOTilydisàffirtn tliè^ sue upon the 

eoHtïàidt, resta wlth tHô holder of the secutity, and tiot vvith the corporation 
whiqli gave it. 

Tbft <!0ntraRt can be énfoifced subject to the equities between the original 
P!iltie$rif there aret^ny. Haokettstoitm v. Swackhamer, 37 N. J. Law, 191; 
D^jf:. Mua, Corp. (4th Ed.) §§ 120-123; Daniel, Neg. Inst. (2d Ed.) § 420; 
Jriio;^> y. Jtfa^/or, 39 N. J. Law, 394. 

ïbeground has beeti broadly talîen that, for debta and obligations lawfuïly 
ci?èttteâ, any'corporatioti, public as well as private, has the implied authority, 
uniess prohibited by statute, cliartér, or by-law, to évidence the sarae by the 
exécution of a bill, note, or bond, or other contraet; that the power to con- 
tract a debt carries with it the power to give a suitable aclcnowledgment of 
it; and there is no rule of law, in the alwence of a statute limitlng the length 
of the crédit. Municipality v. MoDonough, 2 Rob. (La.) 244, (1842;) Barry 
V. Merchants'' Exchaiige C'o., 1 Sand. Cli. 280; Curtis v. Leavitt, 15 N. Y. 
9; Smith v. Lato, 21 M. Y. 299i; Bank v. Carpentèr's Adm'rs, 7 Ohio, 31; 
Ketohamv.CityofBuffaïo,l4:N. Y.356; Douglas v. Mayor, etc., h Nev. 147; 
City of Richmond v. McBirr, 78 Ind. 192; Stamville, etb.t R. Co. v. City 
of Evansmlle, 15 Ind. 395; Sheffleld School Tp. v. Andress, 56 Ind. 162; 
Dill. Mun. Corp. (4th Ed.) 443; 2 KeMt, Goram. 224; Beach, Ry. Law, § 223; 
Qreen'8 Briee, Ultra Vires, p. 122; Chicago, B. <& Q. R. Co. v. City of Au- 
rera, 99 111. 2n. 

Henry A. CunningMm, for défendant. 

ThaH^èb, District Judge. Thé petitîbn contains three counta. The 
first count allèges that in February, 1871, the town of Memphis, Scot- 
land county, Mo., subscribed for $30,000 of the capital stock of the 
Missouri, lowa & Nebraska Railway Company, pursuant to power con- 
ferred by aii âct ofthe| gênerai assembly of Missouri, approved Feb- 
ruary 9,, 1857, ta inéofporate the Alexandria & Bloomfield Railroad 
Company; that such subsoription was authorized by a majority vote 
of the people of the town of Memphis, at an élection held for that 
purpûse; that as an évidence of such subsoription coupon bonds to 
the amountbf $30,000 were issued and delivered by the town, which 
were to ruh for 20 years, and which matured on March 1, 1891. It 
is furthér a.Vérred thia,t the town of Memphis received the stock in ques- 
tion, but subsequently sold it, and that for some years it paid the 
interest on it» bonds; that it also appointed an agent to represent the 
town at meetings of the stockholders of the railway company. The 
pétition then sets ont One of the bonds in hsec verha, which appears 
tobe a négotiable bond, in the ordiniary form, such as are usually issued 
by mùûicipal corporatiùps; and avers that the plaintiff is the holderof 22 
of such l^ipnds, (giving their nupib.ers,) and demands judgment for the 
amount.due on the subscription ae shown by the bonds, together with 
interest from March 1, 1891. The theory of the plaintifî's counsel seems 
to bè that the firat count of the pétition is a suit on the bonds, treating 
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tB«îh as liohitegôtiable instruments; that' the bond évidences the contraçt 
df Bubâcrîp'tittta; aîid that the plaintiff isentitled to sué on the same, 
ignoring' thei**ëgotiable qUality precisely as if they were an ordinary 
nonnegotiable coritract, which the town was.àuthorized to make andhad 
made. That the town of Memphis had no authority to issue negotiable 
bonds in pay ment for the stock subscription is,conceded . Hill v. Memphis, 
134 U. S. 198, 10 Sup. et. Rep. 662. To the first count of the péti- 
tion the défendant interposes several différent pleas, inqlqding a plea 
of the statute 6f limitations, and to thè'lattër plea plaintiff demurs. 

It may be coi}ceded.that if the first count pf the petitiçn is properly 
founded on the bonds, calling them either bonds or the contraçt of sub- 
scription, then the statute of limitations is not well pleaded, because such 
bonds did not mature until March 1, 1891, and neither the 6, 10, i)or 
20 years'' bar of the statute is applicable; But, on the other hahd, if a 
suit cannot be piaintained on the bonds according to piaintiff's conten- 
tion, then the first count of bis déclaration is bad, and the demurrer to 
the plea is not tenable for thatreason. I hâve looked throughall of the 
fédéral cases cited by plaintiff's attorney in support of bis contention 
that wheré negotiable bonds are issued by a municipal corporation with- 
out authority of law, and are void as negotiable instruments, a suit 
may nevertbeless be maintained on such bonds, under some circam- 
stances, as nonnegotiable instruments, and I hâve been unable to find 
a: single paragrâph in any of the décisions that fairly supports such a 
doctrine. The authorities show that, if negotiable paper is uttered by 
a municipal corporation wilhout authority of law, it is void, and a suit 
cannot be maintained thereon for any purpose. Mayor v. Ray, 19 Wall. 
468; Hitchcock v. Galveston, 96 U. S. 350; lÂtUe Bock v. Merchants" Nat. 
Bank, 98 U. S. 308; Wall v. Monroe Co., 103 U. S. 78; HiU v. Oity of 
Memphis, 134 U. S. 198, 10 Sup. Ct. Rep. 562; MerriU v. MoniiceUo, 138 
U-. S. 673, 11 Sup. et. Rep. 441. 

They show, no doubt, that when a municipal corporation sells bonds 
which are void, and receives the money, it may be compelled to restore 
it in an action for money had and received. So when a municipal cor- 
poration is authorized to purchase property for any purpose, or to con^ 
tract for the érection of public buildings or for any other public work, 
and it enters into such authorized contraçt, but pays for the property 
acquired or work done in negotiable securities which it bas no express 
or implied power to issue, it may be compelled to pay for that which it 
bas received in a suit bronght for that purpose. In no case, however, 
does it appear that a suit has been sustained on a void bond, treating 
it as nonnegotiable, and as something entirely différent from what the 
parties intended it should be. As the court understands the cases, suit 
must be brought on the implied promise which the law raises to pay 
the value of that which the municipality has received, but bas in fact 
not paid for, because the securities issued in pretended payment were 
void. The demurrer to the plea must accordingly be overruled^ because 
the first count is bad if it is regarded as stating a cause of action on the 
bonds. If it is treated as a suit to recover the value of certain stock 
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wbic^ fhe town lawMIjr Bubscrîbed and acquired, abd haa not paid for, 
tiieu the plea of the statuts may be a good plea, At ail events, U doea 
QOt affirmaiiyely appear that tbe plea in that event ia unteuable. 
Thèf démarrer is oveiruled. 



, NoBTH A,TOBisoN Bane V. Gabretson d at, 

' (Ctrouit Court «^ AppeaU, JSiohth CirctUt. Jun* U, 1893.) 

No. 78. 

1. Binx CRacK— AcobrâKob BT Tslbor^h. 

On« T., havlng porobased certain oattle, oflered Us «heok for $33,000 tn paymenl 
Tbe seller refuMa to aocept it or part with the cattle untll assured that tne check 
would be paid, and therefore telegraphed the drawee, asking if it would pay T.'s 
check fer $33,000. The drawee answered: "T. U good. Send on your paper." 
Held, th^t this oonstituted a contract to pay the oheok on présentation. 89 Fed. 
Rep. 168, and 47 Fed. Reo. 867, afflrmed. 

%, SjkMB— AOBBEMBKT TO A.OOBFT— IHMATKBIAI. VaSIATION. 

A bank which has agrëed to accept a oheok for a certain sum cannot refuse pay- 
aient \)ecause the oheck when presented conoludea with the words " with exchange, " 
no place of exchange belnf? hamed, and the check being dated and payable in the 
■ame town; for auoh words.are mère surplusage, and of no effect. 17 Fed. Eep. 
867. affirmed. 

In Errbr to tbe Cifcuit Court of the United States for tbe Western Dis> 
trictof Missouri. AflBrmed. 

WiUard P. Hall and Vinton Pike,Joi plaintiff in errer. 

L. C. Kravithoff, for défendants in error. 

Before Caldwell and Sanbokn, Circuit Judges, and Shihas, District 
Judge. 

Shieas, District Judge. The plaintiffs below, G. A. Garretson & Co., 
» firm engaged in the banking business at Muscatine, lowa, brought thia 
action in the United States circuit court for the western district of Mis- 
souri, against the North Atchison Bank, a corporation located at West- 
bèro, Mo., to recover the ampunt of a check drawn by one James Tate 
on the défendant bank for the sum of $22,000. The case was subrait- 
ted to the trial court upon an agreed statement of facts, and judgment 
was given in favor of the plaintiffs, the reasons therefor being very fuUy 
<uid ably stated in an opinioa reported in 47 Fed. Rep. 867. 

The facts necessary to be stated are as foUows: In September, 1888, 
the Muscatine Cattle Company sold to James Tate 1,000 head of cattle, 
at $22 per head, delivery of the cattle to be made at Pueblo, Colo. 
Tate offered to A. J. Streeter, the agent of the cattle company, in pay- 
ment for the cattle, bis check for $22,000 on the North Atchison Bank, 
imd thereupon Streeter sent the following telegram to the bank: 

"PuEBLO, CoLO., Sept. 2, 1888. 

"To l^orih Atchison Bank, Westhoro, Mo.: Will you pay James Tate'i 
check oayou, tweaty-twothousand dollars? Answer. 

"A. J. Stkeetee." 
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To thîs tdegram the folio wing reply was sent and delivered to Streeter: 

"Westbobo, Mo., Sept. 29, 1888. 
"To A. J. Streeter, Ptieblo, Coîo. : James Tate is good. Send on your 
paper. Nobth Atchison Bank." 

On the receipt of this answer, and on the faith thereof, the Muscatine 
Cattle Company delivered the cattle to Tate, and accepted from him in 
payment thereof his check in the folio wing form: 

"Westboeo, Mo., Sept. 28. 1888. 

"North Atchison Bank: Pay to the order of Muscatine Cattle Company 
twenty-two thousand dollars, with excliange. 

"$22,000. JaMes Tate." 

The cattle Company, being at the tinie indebted to the plaintifF firm 
in a sum exceeding the amount of the check, exhibited the same, with 
the telegrams already set forth, to the plaintiff firm, and thereupon said 
firm accepted the check, giving the cattle company crédit therefor. In 
due time the check was presented for payment to the North Atchison 
Bank, which was refused, the reason assigned being, "Wantof funds." 
Subsequently the, check was again presented, and a demand made for 
payment, which Was refused, on the grouad that "Tate had counter- 
manded the same." 

Counsel for plaintiff in error in the brief tiled in the cause diseuss at 
some length the question whether the check is to be deemed an inland 
bill of exchange or a certified check, but, as we view the case, thèse are 
matters aside from the real question at issue. In the pétition filed in 
the cause the plaintiffs therein set forth the facts in extenso, and base the 
right of recoyery thereon, regardless of the technical distinctions existing 
between inland bills of exchange and checks accepted or certified. The 
rights of the parties are dépendent solely upon the question whether the 
North Atchison Bank bound itself unconditionally in writing to pay 
Tate's check on the bank for the sum of $22,000. If that is the fair 
meaning of the telegram passing between Streeter, as the représentative 
of the Muscatine Cattle Company, and the défendant bank, then, as the 
admitted fact is that the company delivered the cattle to Tate and re- 
ceived the check in payment therefor on the faith of the promise made 
by the défendant bank, it foUows that the bank is bound to make good 
the promise made. 

When correspondence is had and a contract is entered into by means 
of the telegraph, it is not to be expected that the terms thereof will be 
set forth with as much fuUness as would ordinarily be the case, if the 
parties were in each other's présence. The telegraph, however, is now 
a well-recognized means of communication in the business world, and 
contracts made through its use must be eonstrued and enforced ac- 
cording to the intent of the parties thereto. The first communication 
between the contraoting parties came from the agent of the cattle com- 
pany. The admitted lacts in the case clearly show that his purpose in 
sending the telegram was to ascertain whether he eould safely accept 
Tate's check for $22,000 in payment for the cattle to be delivered, in 
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:thè>aBBtirànbe thàt ît'Would be paM îby the bànk oki présentation. The 
qi}eBft>ïï.put to tbe ■bwk ^as wholly free from ambiguity . It was clear, 
dirfcfeaiicl pointed: "Will yoii pay James Tate'g cl^eck on you, twenty- 
tvïtoxMiôtisand dollars?; Answer." Tbere can be no doubt that it was 
Streeter's purpose, in jieading this telegram, to^^scertain whether the 
Jbànk wôiijd bind its^f tfi pay tbe check in case ]he took it in pay ment 
for the cattle to be delivered to Tate. Can there be any doubt that the 
bank piust hâve understood the purpose and meaning of the dispatch 
thua ad'dreSsed to it? The batlk was engaged in the business of receiv- 
ing money on deposit, and paying it out on checks drawn by its depos- 
itdrs. No other meaning could be given to the telegram by the bank 
than that James Tate's check on the bank for $22,000 had been ofiFered 
tô Striseter, and beforè he acceptèd it he wished to know whether it 
woûld be paid on présentation. So far, therefore, as the meaning of the 
telegram sent to the bank is persuasive in determining the contract of 
the pàrtiëSy it must b6 held that its pùrpose was to procure an absolute 
proiflisé of paymônt'from the bank, beforethe same could be received in 
payaient -for the cattle cotitraoted to be sold to Tate. 

It cannot be questioiied, and it is practically admitted by counsel for 
thé bank, that if the aiiswer had been, "The bank will pay Tate's check 
for twenty-two thousand dollars on présentation," there would be no 
doubt that thereby the bank would hâve been bound absolutely for the 
payinent of the check. Can any other meaning be fairly given to the 
wôrds actually used by the bank in answering the question put to it? 
Thèse are, "James Tate is good; send on your paper." Counsel for 
plaintiff in error claim that the answer should only be construed to be 
a statemént that Tate waa good for the amount named, and cannot be 
construed to be a promise to pay the check. The question put to the 
bank, and to which an answer was requested, was not whether Tate was 
good, but whether the bank would pay his check for a given sum. It 
cannot be supposed' that the bank intehded to return an ambiguous 
answer fôr the pùrpose ôf misleading the party asking the question, and 
therefore, if the answer had been limited to the \Vords "Tate is good," 
there wbuld be ground for holding that the bahk thereby intended an 
afl&rmative answer to the categorical question putto it; but ail doubt is 
put at rest by the remaining words of the answer, to wit, "Send on your 
paper." Thèse words invited action on partof the person to whom they 
Wére addreSsed. They are not merely an expression of an opinion. 
Read in connection with the message sent by Streeter, and which they 
were intended to answer, the meaning thereof iS, "Send on your check 
On Tate, and we will payi it. " When the answer reached Streeter he was 
clearly justified in assiiming that the meaning of the bank was that if he 
sent on the check the bank would pay it on présentation. 

The intent of the parties who th us exchangèd proposition and answer, 
by means of the td^raph, is to be derived from the words used by 
them, read in the light t>f the circumstances then in existence. The 
court is not called upon to eonsider the nice distinctions that may exist 
between bills bi exchange, checks acceptèd, and checks certified, but 
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only'the question whether the défendant bàftk agreed to pay Tate's check 
for $22,000, and, as already stated, that, in our judgment, is just what 
the bank, in the answer it returned to the telegram sent to it, bound itself 
to do; and when, on the faith of Ihis promise, the cattle company de- 
livered the cattle to Tate, and accepted the check in payment, the bank 
became legally liable for the payment of the check in question. 

It is said, however, that the check prèsented is not the same as the 
check nanied in the télégraphie correspondence, because it contains the 
words "with exchange," and thereby the amount needed to pay the 
check is increased over the sum named in the telegram. This is evi- 
dently an alterthought. This objection was not taken when the check 
was prèsented, and it is wholly withont merit. No légal force can be 
given to thèse words. They cannot be construed to increase the amount 
called for by the check, and they are clearly surplusage, and are there- 
fore to be disregardeii. The check is dated at Westboro, Mo., and la 
payable ftî Westboro, and therefore there is no basis for calculating ex- 
change. The bank is not directed to pay $22,000 with exchange on 
Chicago, New York, or any other place. According to its terms, it 
called for the payment at Westboro, Mo., of the sum of $22,000, which 
is just the sum, no more and no less, which the bank agreed to pay by 
the answer it returned to the telegram sent it on behalf ôf the cattle com- 
pany. The judgment belowis atSrmed, at cost ofplaintiÉf in error. 



WoETfi V. Chicago, M. & St. P. Ry. Co. 
Wircuit Court, N. D. lowa. July 9, 1893.) 

CaKMERS^InJDET to PaSSENGBBS — AdMISSIBIUTÏ OP EVIDEKOE. 

In an action for injuries caused to a passenger by the deralling of a car, défend- 
ant introduofed évidence tending to show that the derailment was caused by a tie 
in the f rog Of a switch ; that shortly before the accident four persons were seen 
upoD the track in the vicinity, who seemed to avoid meeting another person walk- 
in<r alongthetradk; that in the nëighborhood- was the camp of certain persons who 
had been employed in repairlng the tracks, but who had been dlscharged, causing 
ill feeling. Held, that it was compétent to further prove that two of thèse per- 
sons had Shortly before made threats against the company, and that one of them 
had said be would ditch the train. Miller v. Railroad Vu., (Or.) 26 Fac. Rep. 76, 
distinguished. 

At Law. Action by Mrs. William Worth against the Chicago, Mil- 
waukee & St. Paul Railway Company to recover damages for personal 
injuries. Verdict for défendant. The case is now hearJ on motion for 
a new trial. Denied. 

Rkkd & Orocker and ChaHes G. Clark, for plaintiff. 

Milla & Keeler, for défendant. 

Shiras, District Judge. The plaintiff herein was a passenger opon a 
train upon defendant's road, going eastward from Oouncil Bluffs, lowa, 
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apd TWhitsh was. deraile(J a,t the point where the track crosses the Coon 
ri\^€f; a,nd thig action was brought to recover for the injuries oaused 
th^reby to the perspn of plaintiff. the fact of the derailment of the 
train was not disputed, the coinpany claiming, however, that such de- 
raJlm^nf. was due, not to any négligence on its part, but to the fact that 
a tie was placed by some third person or persons in a frog upon the 
traokj fQr the purpose of wrecking the train. Upon the trial, évidence 
was introduced tending to show tliat a tie had been placed in a frog near 
the bridge crossing the Coon river; that the frog was located near a camp 
occupied by persons who had been employed in making repairs upon 
the rçiadbed; that shortly before the accident, which occurred after dark, 
four, persons were seen uppn the track: in the neighborhood of the bridge; 
th?tt th|î^; persons seemed to avoid meeting another person, who was 
walkiiogalong the track; that a few days before the accident several of 
the Wien çfflplpyed upon the track had been discharged, causing ill feel- 
ingonijt^eJE part; that w'ithin 36 hours ôf the accident two of thèse par- 
ties hâdiWttered threatSjrjtthe one, that the compnny would "catch hell;" 
the otjier, that unless he, was paid at once "he would ditch the train." 
Thewuït charged the jury that if the train was derailed through the 
açt: ofsonie: third party in placing an obstruction upon the track, and 
the Company ,bad observed due care in patroUing the track, and waa 
not thprçfprfl in fanait innot having diseovered the obstruction, the com- 
pany would not be liable to the passenger. The verdict of the jury was 
in favor of the défendant, and plaintiff now moves for a new trial, on 
the ground that the court erred in admitting the évidence regarding the 
threats made by the discharged employés of the road. 

Counsel for plaintiff, in their brief and argument, cite but one case in 
support of the pWpoëition that the court erred in admitting the testi- 
mony in question; that being Miller v. Railroad Co., (Or.') 26 Pac. Rep. 
75, in which it was held that in a suit for injuries caused by the derail- 
ment of a train through a :misplaced switch, évidence of the conviction 
of ône' Hlil in'a criminal prbceeding, for disarrangîng the switch, and 
d| ebnfessions nSiade by Mm, were inadmissible. ïhe. judgment in the 
criminal prôceédiiig was clearly res inter alios acta, and therefore not 
compétent évidence foreither party in the civil suit for damages, and 
the contèsslionfmade by Hill would, as against the company, be merely 
a!recital or,statemçnt of a.past event, not under oath, and hence the évi- 
dence of such statement was merely hearsay, and therefore not compé- 
tent. In the case at bar the évidence admitted was not a statement or 
récital of a past event, but was a déclaration tending to show a then ex- 
isting State of œind; or, in other wôrds, tended to show a hostile and 
revengeful state ôf feeliug on part of' the discharged employés towards 
the railway company. Under the instructions of the court to the jury 
the défendant was bound not only to show that the train was derailed 
by the présence of a tie or other like obstruction in the frog, but also 
that the same was placed there intentionaUy by some third party. If 
the défendant had rested the càSè wîth évidence showing that the train 
was derailed by an obstruction at the frog, the argument would hâve 
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been pressed with great force that the jury could not assume that the 
tie was thus placed there intentionally, and with the fell purpose of 
throwing the train froni the track, and that, in the absence of évidence 
tending to show such a motive or purpose, the jury would be bound to 
infer that the obstruction was not put upon the track intentionally. 
This évidence was of the same nature as that showing that persons act- 
ing in a suspicious manner had been seen in the immédiate vicinity of 
thé accident shortly before it happened, The fact that counsel for plain- 
tiff, not only at the trial, but upon the motion, so strenuously contend 
against the admission thereof, shows that they appreciate the effect of 
the évidence and recognize its probative force, and the question is re- 
duced, therefore, to the single proposition of its compétency, its materi- 
ality being practically admittedv 

The position taken by the défendant on the trial was that the train 
had been wrecked through the intentional wrongdoing of a third party^ 
and to sustain this défense évidence was introduced tending to show 
that the train had been derailed by an obstruction in the frog; and to 
prove that this had been intentionally placed in the frog, eviderice show- 
ing the position of the obstruction was given, tending to show that it re- 
quired human agency to so place it, and it was then shown that there 
had been difficulty between the company and persons employed in re- 
pairing the track, leading to the discharge of some of the latter, thus 
creating ill feeling towards the company; that two of the persons dis- 
charged had made the threats admitted in évidence shortly before the 
accident, and that on the eVening of the accident four persons had been 
seen on the track close to the place where the train was derailed, who 
acted suspiciously; and upon thèse factâ, thus linked together, the com- 
pany rested this défense. If évidence of the other facts in this chain 
of circumstances was admissible (and the contrary is not contended) 
no good ground is perceived why the fact of the threats made should 
alone be, excluded. ït is the fact that the threats were made that was 
proven, and why this fact could not be proved, as well as any and ail 
other facts bearing upon the question, is not made apparent. 

The objection urged in argument of counsel for plaintifif, that great in- 
justice might resuit if such évidence is held to be compétent, is no more 
applicable to testimony of this nature than to any other fact proved as 
one of many circumstances relied on in establishing a given casé or dé- 
fense. Its trùth or falsity, as weU as its probative weight, is for the 
jury to détermine. It is also said that a thréat to do an act in the 
future is not proof that the personwill in fact do the act threatened. 
It may not be proof conclusive, but it may be évidence compétent to be 
considered with other faôts in determining the question. Thus, if the 
two persons who had made the threats in question had been charged, 
èither civilly or criminally, with the tort of having wrecked the train, 
can it be questioned that on the trial of the casé évidence of the threats 
made by them would bave been compétent as tending to show their 
complicity' in the wrong donc? When thé same issue of fact was made 
in this case, why were not ail facts compétent in the supposed case 
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compétent ÎQ^tbisî 'If thèse partiettat the time of tib» accident had 
formed Ûx^ ihtention ofwreckiog: ithe train, suchi intention iwcmld be a 
matèrial fact upon the question whether the train wasaooidontally or in- 
tentionally defailed, and what better évidence of a party^s intention can 
bô introduced than hiâ déclaration thereof? Inmrance Go, v; HiMrtwn, 
12 Smp. et. Rep. 912j Tbis was an action brought to reeover upon a 
policy iissued upon the ilife of John W. Hillman, who it was claimed 
wàs iilled by an accidentai discharge of a gun; but upon the part of the 
Company it was claimed that the body produced as that of Hillman was 
not 80 in fàct, but was that'of one Walters, who had been killed when 
accompanying Hillman in a trip through southern Kansas. The ques- 
tion whetber Walters had in truth left Wichita in compaùy with Hill' 
man was one of the disputed matters in the case, and upon thia point 
the Court held that letters written from Wichita by Walters to bis friends 
in lowia, stating bis purpose to go with Hillman, were admissible, as 
being évidence of bis intention at the time of writing them, "which was 
a matèrial jàct bearing upon the question at issue." Aiter the best re> 
flectioQ 1 bave been able to give to the case, I remain of the opinion 
that the «vidence excepted to wàa rightlùUy admitted, aod hence the mo- 
tion loraew trial is overtoled. 
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(Cbvult Court af 4^ppeaU, MighOi Circula June 18, 1899.) 
■ , TSo.t7. 

Ihfdtbi» Naoi.TC»BKCB— PàssBlrài^B m PRiràTi YsmoiiB. 

Wherçra perron acoepis tbe gratultous invitation of the bwner and driver of ave- 
Mcle to ride with blm, ànd ejteiksises no control o ver iuch driver, the laiter's négli- 
gence cannotbé lmputed:to1ii» guest, soaa tg defeat bis recovery against a tliird 
person for Injuries resulting froQi tbe ooncurring négligence ofthe driver and sucb 
tbird person. 50 Fed. Hep. 172, atOrmeà. LUlLe v. Mackett, 6 Sup. CL Hep. 801, 
lis U. B. 806. lollowed. H 

In Error tO the Circu,it Court of the United States for the Northern 
District of Iowii> 

Action by Jfimes J, ;LapsIey, as admînistrator of the estate of Eliza J. 
Lapsley, againat the Unipu Pacitic Railroad Company, to reeover dam- 
ag«^s,tor:P9usii?gi the depth pf bis intestate. Verdict and judgment for 
plaintilf io tfetflUip ôf;#l,OPO. For tbe chaire ofthe çQurt to the jury, 
eee 60 F^i Rep, 172. Ôçfehdant brârigs prror. Affirmed. 

, Stetemwtiby SAîjeoiUJ^, Circuit Judge: 

, The dpfçi«îant in ^rço;ri who waa Ih^plaintiff bdpw, was the adminî^ 
tratorofth^. estate of È,\l!ea.J. Laps^çy, deceased, and brought this ao- 
tioo sgajftst. the Union Ifiaoifio Raiîway Cpmpany to reeover damages, for 
the négligent killing of the décèdent. * The, évidence disclpsed the follow- 
îog façts; On ^ovember 27, 1890,, i^e; décèdent was liviiig on a farm 
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near Dakota City, Neb., which had belonged to her fattier, and contin- 
ued to be the bomesteâd of the faniily after his deatja. She was 48 
yeaiS ofîage, and was a capable "vvrQm^n, in good healtbj and accustomed 
to manage the affairs of the homestead. The plaintiff was her brother, and 
lived in the same neighborhood. They had a brother living in Sioux 
City, lowa^ one of whose family was ill, and décèdent proposed to go to 
Sioux City with a younger sister to visit the sick one and do some shop- 
ping, The plaintiff informed her that he was going to that city the next 
day to do some business of his own, and they could wait and go witb 
him. On the next day the plaintiff and his two aisters went to Sioux 
City in plaintiff's open two-seated democrat wagon, where they each at- 
tended to their respective business matters, and, after takingdinner at 
their brother 's, started to retarn home. Plaintiff, who was 45 yearsold, 
sat on the front seat with; thé younger sister, and drove his team, while 
the décèdent çat on the back seat of the wagon. Leech street, in Sioux 
City, crpgses the street upop which defendant's railroad is operated; and, 
owing to the lay of the ground and to the buildings and other obstruc- 
tions, it was impossible for one approaching the crossing on this street 
to see atrain coming frorji the south forquitea distance along said street 
until one was close to the track. Plaintiff drove down towards the cross- 
ing on this Leech street at a slow trot, looking for trains in the usual 
Iway. No bell, whistle, or otber signal was heard, and just as the team 
was on the track an approaching train was seen, which struck the wagon, 
and 60 seriously injured the décèdent that she died in a few minutes. 
Both plaintiff and his sister knew the surroundings of this crossing, and 
they came down in the wagon without stopping to look or listen. The 
court below charged the jury that if the défendant was négligent in oper- 
ating its railway, and that négligence was the proximate cause of the in- 
jury, the plaintiff was entitled to recover unless they found that the dé- 
cèdent was herself négligent in approaching the crossing, or eontroUed 
the driver as he approached the crossing and he was négligent, and such 
négligence contributed to the injury; but that if the décèdent was her- 
self négligent, or if she controUed the action of her brother, the driver, 
as he approached the crossing, and he was négligent, and such négli- 
gence contributed to the injury, plaintiff could not recover. The de- 
fendant company insisted that the négligence of the plaintiff, the driver, 
must be imputed to the décèdent as a matter of law; but the court re- 
fused to so hold, and charged the jury upon this question that if they 
found as a niatter of fact that the décèdent had and exercised actual con- 
trol or direction of the driver as he approached the crossing, and he was 
négligent, then his négligence must be imputed to her and she could 
niç>t recover; but that, if they found she did not hâve or exercise such 
control, the négligence of the driver could not be imputed to her from 
the mère fact that she was riding in her brother's wagon on his invita- 
tion, and hewas driving the team. Thjs holding and chîirge of the 
court ia the only error assigned in this court, and, judgment having been 
rendered against the défendant, it sued oui this writ oferr-^r to review 
this portipnpf the charge. 
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Ji M. Thurdon, for plaintiffin error. 
' A. S. WUson and S. M. Marsh, for défendant in error. 

Before Bebweb, Cirisiiit Justice, and Caldwell and Sanboen, Circuit 
Judgea. 

Sanbohn, Circuit Judgè, (afler stating lÂe fads.) Under the instruc- 
tions of the court the jury, in arriving at their verdict, must hâve found 
that thé négligence of the défendant company in failing to ring its bail, 
soiind its whistle, or provide a flagman at this crOssing waa the proxi- 
mate Cause of the injury-oomplained of; that the décèdent was not her- 
self guilty of any négligence that contributed to the injury; and that she 
neithër had nor exerCi^d any control over ber brother, the driver, as he 
approached the ctossirig. ' The owner and driver of the teatn exercised 
enti*e control over it, and was tra,veling entirely on business of his own, 
-^business in -which the décèdent had no part or interest. There is no 
•pretetise that the driver was not entirely compétent to tafce charge of the 
team himself, nor that he did not possess the requisite skill to manage 
and ctintrol the saniej-ao that the ttise sharply présents the question 
whétMèr one Who, whileriding gratUitously in a earriage owned and 
driVeû by anôther, is injurèd by the concurrent négligence of a third 
pfeipâbn and the driver, ôver whom hô hàs no control, is bartèd from re- 
covering compensation for the injury from the former^ by the contribu- 
tory ttegligenôè of the owner and driver of thé team. If he who rides in 
a priVate cariiage on' the invitation of the owner and driver of the team 
cannot recover of a third person wliose careless act is the proximate 
cause ôf his injury, wherô the négligence of thé driver cOntributes to thàt 
injury i i% niust be bécàus'ethe négligence of the driver iâ, under the law, 
the négligence of the giitest; and, if one who rides on the invitation of 
the owner of à privât© earriage who drives his own team i'sso far responsa- 
ble for the négligence of his host that he cannot recover Of a third person 
for injuries eaused^ by his négligence where the négligence of his host has 
contributed to the injury, it logically afld necessarily follows that, if the 
host so n^glîgently drives his team as tô inflict injury upOn a third person, 
the învitéd guest will be liable for that injury also; and an action may be 
maintained against him by the persOn injured for the damages thus sus- 
tained, since if the négligence of the host is to be imputed to the guest 
tvhen he reçoives injury it mUst be imputed to him to the same extent 
when his host inflicts injury; but it is'absurd to think that an invited 
guest ridihg in a private earriage could be held liable for the injuries in- 
fiicted on a third personby the careless driving of the owner of the ear- 
riage and team; and the absardity of this conclusion argues with almost 
compelling force that the négligence bfsuch a driver cannot be imputed 
to the guest Soaâ to bar i his reCovery when the third person inflicts, in- 
stead of réCieives, the injury. That the négligence of a servant, acting 
under the direction and eye of the ttàster, may bô imputed to the lat- 
ter, that under sonie cifcumstahces the négligence of a parent may be 
imputed to * child, or the négligence pf à guardîanto his ward,, may be 
conceded. In cases of this class, and indeed in sill casés Where this doc- 
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trine of imputation of négligence may properly be applied, the relation 
of master and servant or principal and agent exists, and the doctrine 
rests on the maxim, quifadtper alium facit per se. The servant acts for 
and by the direction of his master, the parent for the child of tender 
years. the guardian for his ward. Hence, in the eye of the law, the 
act and négligence of the servant are the act and négligence of the mas- 
ter; the act and négligence of the parent and guardian the act and négli- 
gence of the child or ward. But, where the owner and driver of a team 
and carriage invites another to ride in his carriage, no relation of princi- 
pal and agent is created; no relation of master and servant is established; 
the owner and driver of the team is not controlled by and is not in any 
sensé the agent of the invited guest; and to hold him tesponsible for the 
négligence of the former, by whose permission alone he rides, is unau- 
thoiiied by the law and répugnant to reason. That he who stiffers in- 
jury from another's négligence may recover compensation of the wrong- 
doer is a principle founded in natural justice and sustained by every 
précèdent. That where the négligence of the person injured bas con- 
tributed to the injury he cannot ao recover, because it is impracticable in 
the administration of justice to divide and apportion the compensation 
in proportion to the varying degrees of ooncurring négligence, is equally 
well settled. But that he whose wrongful act or omission bas caused 
the injury and damage, and who upon every considération of justice ànd 
reason ought to make compensation for it, shall bè permitted to escape 
becaUse a third person, over whom the injured person bad no control, 
and whdèe oniy relation to him was that of a guest to his host, bas been 
guilty of négligence that contributed to the injury, is neitherjust nor 
reasonkble. According to the verdict of this jury, a loss of $1,000 was 
entailed upon the décèdent by the négligence of this défendant. The 
defendant's wrongful omission was the proximate cause of this damage. 
The décèdent in no way caused or contributed, by any act or omission 
of hers, to this injury. She bad no control over lier brother, the driver, 
who may hâve contributed by his carelessness to the damage. Upon 
what principle, now, can it be justly said that the décèdent must bear 
ail this loss when she neither caused, was responsible for, nor could bave 
prevented it, because this third person assisted to cause the injury, the 
proximate cause of which was the wrongful act of the défendant Com- 
pany? If there exists in the realm of jurisprudence any sound princi- 
ple upon which so unrighteoùs a punishment of the innocent and the 
discharge of the guilty may be based, we bave beenunabletodiscover it. 
It is true that it was held in 1849 in 'thorogood v. Bryan, 8 C. B. 115, 
that a passçuger in an omnibus, who was injured by the joint négligence 
of the driver of another public conveyance and the driver of the omni- 
bus in which. he was riding, was barred from recoVering in an action 
against the proprietor of the former conveyance which collided with the 
omnibus in which he wfts riding by the contributory négligence of the 
driver of the omnibus, that the négligence of the driver was the négli- 
gence pf the pàssenger, and thàl by selecting and entering the omnibus 
he became identified with the driver; and it is equally true that similar 
v.5lF.no.5 — 12 
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-'deciéionB ft)ijndiè4« ïipon this casp had been rendeïed îii Bngland and in 
«oHlftéf the ètates prior to;the yeaa:I886vTi Inthe year 1886 the reasopr 
iiig fotiôd in the iâjpinioosvTendered in thi|,t casewasebneliiusivéîj'refuted, 
and tHe déaisiorf itsôlf : repudiated by the suprême coaït'of the United 
States in an exhaustive opinion delivered, by Mr. Justice Field in LittJe 
V. Hackett, 116 U. Si 366,6 SuprCt. Eep. 391; and thé convincing 
logic of the distihgmiahed; jiirist who dellvèred thpt opinion, and his ex- 
haustive review of the authorities, hâve sëttled the Idw in this country 
upon this sùbject, and;^m to havè dohvinced the learned j«dges of the 
court of appeals in England that th© rulè in Thorogoodi v. Bryan was er- 
roneouB; for in 1^87, in 35ie JBemiwè, 12 Prob., Div, 58, in exhaustive 
opinionbin whieh thé authorities are again oarefully, reviewed, they ex- 
pressly disapproved tliereasoning and overruled the décision in that 
«ase. With the single exception of- the suprême, court of the state of 
Wisconsin, whicîh hadbeeome committed to the doctrine of Thorogood v. 
Bryan, prior tô 1886, the state courts hâve unifojmly héld that one who, 
whileridlng inthe priyateieaniageof anotherat his invitation, is injured 
by the iiegligerioe of a third partyv may recover against the latter, not- 
withstanding th'è négligence of the oWner of the carriage in driving his 
team may hâve contributed to the injiiry, wherethé person injured is 
without fault and bas no authority over the driver. Follrnari v. Oity of 
Mankato^ 35 Minn. 622, 29 N. W. Eep. 817; Boroughof Oarlide V. Bris- 
bane, 113 Pa.;St. 644,6 Atl. Rep.B72; Robinsonv. RaOjfoad Go., 66 N. 
Y. 11; Dyér v. Railroad Co., 71 N.iY. 228; Afostersoji v.Railroad Co., 
84 N. Y. 247; Cuddy vi Hcrm, 46 Mich. 596, 10 N. W. Eep. 32; Tram- 
fer Co.v. Kelly, M OhipSt* 87; Railway Co. v. Eadie, 43 Ohio St. 91, 
IN. E. Repi619; Beraieti v. Nm Jersey R. & T. Cb., 36 N. J. Law, 
225; Railroad Co; v. Sidnh-mner, 47 N* J. Law, 161; RaUivay Co. v. 
SkacMet, 105 m. BU. ./ 

This Tule is established by authority ,• commends itself to the reason, 
was properly and carefuUy given to th© Jury for their guidance by the 
learhed judge beloiir, and the judgiment below is affirmed. , 
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(Cir(yuit Court of Àppèals, Mghkh Cirèuit. Jùtie 13, 1893.) 

RumoAo CoMPA-NiEg^CoiaiisioN os CitoSsiKa TbacSs— Du-rr t6'St6p. '■ 

In an action for peràotial,tojurie9,i!eauU)iAgiïiroin a collision ;0Î. trains at a oross- 

; ing pf two railroads, it cannot be satd ^s a çiatter of law that the f allure of plain- 
tlS's train to stop absdluteïy atthestbtplng'post contribùtëdHo thé injury, when 
it appears that at laost it;nioved sJowlyi pfvst.tne post, ani, tUftt thçs englneer looked 
tp the stoppinf? post on th,e other rqad,^ and no train was then iû.sight. 

Samè— LooKiKO AND Iiïs'^éifiKe. ~ ^ . /•' '■ " , ' ' '■' ".<)■■: 

While it i» the àuty- o(f ait englneer on a pasisenger train approaehing a crossing 
of ai;iother railroad to u»e.due care to ascertain whether a train is approaehing 
therèon, it ôannot be sud as a matter of laWthathê'isbOund to listeU, in addition 
tolooking, althougta' the View islimited by obstructions. 
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8. CoNDTJCTiOF TsiAi-— Beobivin^ Oth^b Vebdiot in PbbIbxob of Jubt. 

In ail action agalnst a railroad company for injuries recelred In a collision, ît wa» 
net error t6 reCelve and liàre read in open court, and in tfbe présence of the jury, » 
Tiçrdiot a^nstdef endant in'another action for injuries occasioned by tlie same colr 
lislon. 
4. Tmai.— Rebuttaij-Disorbtion of Coubt. 

AUowing testilnoûy by witnessès in rebuttal to be griven In support of the évi- 
dence in chlef is 'Witbin the discrétion of the trial court. 

In Error to thé Circuit Court of the United States for the Eastern Dis- 
trict of ArkanSas. 

Action by Harry McDonald against the Kansas City, Ft. Scott & Mem- 
phis Railroad Company to recover damages for personal injuries. Ver- 
dict and judgment for plaintiff. Défendant brings error. Affirmed. 

C. H. Trimble, I. P. Dana, and Frank Hagerman, {Adama & Trimhle 
and WaUiux Pratt, on the brief,) for plaintiff in error. 

George H. Sanders and Mr. Watkins, for défendant in error. 

Before Bkewer, Circuit justice, Sanbokn, Circuit Judge, and Shekas, 
District Judge. 

Shibas, District Judge. On the 9th day of July, 1890, a collision 
occurred bettveen a pàsHcnger train running on the Little Rock & Mem- 
phis Railway and a freight train on the KanSas City, Ft. Scott & Mem- 
phis Railroad, at a point wh ère the Unes of thèse compauies cross each 
other, near Hopefield, in Crittenden county, Ark. The défendant in er- 
ror was the conductor in charge of the passenger train, and for the inju- 
ries caused him by the collision he brought suit in the United States 
circuit Court for the eastern district of Arkansas against the Kansas City 
Company, claiming that the collision was due to négligence on part of 
the persons in charge of the freight train. The anSwer filed in the cause 
denied ail charges of négligence against the défendant company, and 
averred that the collision Avas due to the négligence of those in control of 
the passenger train on which the plaintiff waa the conductor. Upon the 
trial before the court and jury the plaintiff recovered a verdict, upon 
which judgment was entered, to reverse which the raUroad company haa 
brought tbe case to this court upon a writ of error. 

The évidence on behalf of the plaintiff below was to the effect that when 
the passenger train on the I^ittle Rock road reached the stopping post, 
which was located about 200 feet from the crossing, it came to a dead 
hait; that the engineer looked over to the stopping post on the Kansas 
City line; that no train was then in sight upon that road; that there- 
upon the engineer gave two blasts of the whistle, and started bis train 
forward to make the crossing; that from the tirae he started his train in 
motion, the engineer did not look up the line of the Kan.sas City road 
until his raigine was going on the crossing. The testimony of the only 
witness introduced on behalf of the défendant company was to the effect 
that the passenger train, of which the plaintiff was conductor, did not 
corne to a dead hait at the stopping post, but slowed down its speed so 
that it was not running at a rate to exceed one half or three quartera of 
a mile an bour. 

Undi?r the évidence there çan be no dpnbt that when the Little Rock 
train started forward irom its stopping post the train on the Kansas City 
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road had Bot Teach«d itls stopping post; and thereforej according to the 
admitted rule ingùicli Çase^, the Little Ro6k train h"a4 the right of way, 
and no fact is made to appear which should hâve caused the engineer 
to forbear starting for the Crossing. 

The witnesses for both parties agrée in the statement thatasthe trains 
approached the crossing, and at the timè of the collision, the freight 
train was moving naore rapidly than the passenger train; and, as the en- 
gine and several of the coaches of the passenger train had passed the 
crossing before the engine of the freight train struck the passenger train, 
it is demonstrated that the latter not only reached the crossing first, but 
also that the engine of the passenger traiU; must hâve , reached the point 
of intersection before the freight enginç reached its stbpping post, where 
it should hâve been halted for the purpoae of seeing whether the cross- 
ing was unobstructed- 

The court charged the jury ^ that the plaintif? could not recover unless 
the collision was caused by négligence in the management of the freight 
train on the défendant road; and, further, that it was the duty of the en- 
gineer of the- Little Rock train to exercise due care in goiag over the 
crossing to sée that his train did not corne into collision with a train on 
the traèk of the other road; and that if, by the exercise of due care, he 
could hâve avoid,ed the collision, then the plaintiffi could not reco'ver, no 
matter how great the négligence of the défendant might;have been. 

The following instruction , was asked on.behalf of the défendant : 
; "It! was' thé duty of the «nglneer on the.ttaiii of theLittleEock&Memphis 
Bailroad to.gto{l, look, aod listen» before, IgoJJïg over the crois&ing. for trains 
that tnightibeon tj^e other rpad-; If he failed, todo so, and thereby contyib- 
utedtppr6duce;th,e collision, plaintifÊ canootrécover.*' 

. The court refused to give the instructiouion the ground that, unless it 
was qbalified, it ought not to be given ; > ahd this ruling présents the ques- 
tion raainly^jrelied on bjn counsél for thaxailway company in their argu- 
ment for a new trial. In. determining whether there is or not error in 
givingorrefusingparticular instructions; regard mustbe had to the dis- 
puted questions of fact arising in the case in hand. A request may be 
put in sùch form thatj as an abstract proposition of lawj it may be well 
enough, yet, as appliedto'the facts of a^given case, it may be mislead- 
ingi j If' the request preferred by the défendant company had been given 
as asked, the jury wouldihave understoodtherefrom that it was the duty 
of thîeenginèêr to stop hie train. Now, there was some confiict in the 
évidence as to whether the passenger traiii came to an absolute hait at the 
stopping post, or whether it ûioved slowly by the same. If the speed 
of the train was so cornpletély checked that the purpose of stopping was 
fulfilled, the mère fact thât the movement of the train.was not absolutely 
halted, under the circumstances of this collision, would not neqessarily 
constitute Contributory négligence on the part of the engineer. If the 
Bpéed of the train was checked to such a degree that when it came to the 
stopping post the engineer had it under complète control, so that he could 
properly observe the surroundings and take notice of a train coming upon 
the intersecting Une of railway, as readily as though bia engine was 
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brought to an absolute standstill, then it could not be said, as amatter of 
law, that the failure of the engineer tostop bis train, in the absolute sensé 
of that term, was an act of négligence contributing to the collision. With- 
out any qualification of the request preferred, the jury would bave prob- 
ably inferred therefrom that nothing short of a stop absolute would ful- 
fill the duty imposed upon the engineer, and that a failure in that re- 
spect would require a finding of négligence on bis part sufficient to defeat 
plaintiff's right of recovery. 

Furthermore, the request declared it to be the duty of the engineer to 
look and listen, or, in other words, it déclares that it was the duty of 
the engineer not only to look, but also to listen, for an approaehing 
train. The engineer testified that when bis train halted at the stopping 
post, he looked over on the other line of the railway, and that no train 
was in sight thereon. Ail the évidence in the case supports this state- 
inent of the engineer. It may be stated that the point of intersection 
ef thèse lines of railway is in a heavily wooded country, so that the line 
of vision is greatly circumscribed. As already said, when the passenger 
train, having passed its stopping post, started for the crossing, the freight 
train had not appeared in sight, nor had it reached the stopping post on 
its line. The theory of the request made on behalf of the défendant is 
that, under thèse circumstances, the law made it the duty of the engi- 
neer not only to look, but also to listen, for an approaehing train. ; It 
was bis duty to use due care to find oùt whether there was a train ap- 
proaehing on the other road, in such proximity to the crossing that he 
could not safely attenipt to pass over it; but the law does not lay- down 
the spécifie means he must employ in ascertaining whether the crossing 
could be safely attempted. Our coinmon knowledge tells us that the eye 
is the organ mainly relied upon in such cases, and, if the engineer ex- 
«rcised a careful lookout, it cannot be said, as a matter of law, that he 
must, in addition thereto, listen for the approach of a train. If the re- 
quest had left it to the jury to détermine, as a question of fact, whether 
the surroundings were such that, in the exercise of ordinary care, the 
engineer should bave listened as well as looked for an approaehing train, 
then the proposition would not be objéctionable, but as itwas framed it 
asked the court to déclare, as a matter of law, that if the engineer did 
not listen as well as look, then he was guilty of négligence. We tbink 
the refusai of the trial court to give the request in the form it was pre- 
sented was not only proper, but that it would hâve been error to hâve 
given it without changing and qualifying it, and this the coUrt was not 
required to do. 

It is also assigned as error that during the trial of this cause, and in 
the présence of the jury in the box, the court received a verdict rendered 
in the case of Pugenia Stoner vs. The Défendant Company and the Litûe 
Rock & Memphis_ Bailway Company, whiçh was a suit by a passenger to 
recover damages for injuries received in the same collision, and inwhich 
the jury found against the défendant herein, but in favor of the Little 
Rock Company. It cannot be assumed that the jury engaged in the trial 
-of the case at bar would understand that the verdict read in their hearing 
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fotiuëd' anjr part of the évidence submitted tô their considération. As 
menatrfJOtdinary intelligence, they oiustbavse fcnbwn that the xeception 
and iéadiog of the Verdict ) rendered in the other case was not part of 
the tjial iri which they wère aitting as jurors, but was a matter whoUy 
aside thesefrôm. Thefact thst they obtained knowledge of the verdict 
in the 'Stottèr Oase by hearing it read in open court cannot be assumed 
to ha^e affeeted their jodgment in any degree other or différent from 
what wonld hâve been the efîect, if they had obtained knowledge of it 
by reading the nevcspapers, or by hearing thé record of the court pro- 
ceedingis read in the usual open and public manner; and certainly it 
would not be claimed that, because the jury learned in either of thèse 
waysof the renditioaof the verdict in the Stoner Oase, they were dis- 
qualified from sitting as a jury in the case at bar. 

Several assignments of error are based upon the action of the trial 
court in ■ permitting witnesses tobe called in rebuttal whose testimony 
was in i support of that given in chief, but this was a matter so clearly with- 
in the discrétion of the trial court that counsel did not press the point 
in oral argument, and we need only say that no error appears therein. 

The case was fairly sent to the jury on the question of négligence on 
part of the défendant company, and of contributory négligence in the 
running ofthe train of which the plaintiff was conductor, and nothing 
is shown impeaching the correctness of the verdict under the évidence, 
whenceit foUows that of right thejudgment rendered should beafîirmed, 
at the oost of plaintif la çtior, and it is so ordered, ÂfHnned. 



. NoBTHERN Pac. R. Co. V. Petebson. 
(Circuit Court nf Appeals, Eighth Circuit, June 20, 1893.) 
: No. 52. 

1. MXsTBR: AND Servant— NHQuanNOi! of VtoB iPrincipal. 

The f oreman.of ad extra gaUg of ttack repairers, wbose sole dnty it was to super- 
vise tlie work'of tràok repalrlng over semé 18 or 80 miles of the roadbed of a rail- 
i»ad cotapany< to bSre thein^h oeuessary to do <tbat work, and to direct the opera- 
tlons of the force so employed, is a vice principal, for whose négligence the rail- 
road comp&ny'ls liable, Wh<Jre a workman in skid gang was injured while under 
bis orders. RiMwdy Co. v. JSoss, 6 Bup. Ct. Rep. Isé, 118 U. 8. 877, conatrued; 
Woods y. LinclvM, 48 Fed, Bep^. 62, i V. 6- App. 49, foUowed. 

2. FULLOW SERVANTS-'WlBCONSm ROLE IN FÉDBRAI. CoURTS. . 

'A workmatt, VrïiUe dcting niiâer the orders Of the forëMan of a gang of track re- 
pairers, w^^b in;)^red In the atateof Wiseonsin. Beld, i» accordunce with the féd- 
éral adjudications, the question involving the construction oî no statute of the 
stàte, thati tbe lUremàD Wàs îlot a fellow servant, although the rule of law was 
otherwise,^ WMpOhlsin.. ; r. 

Ih ElToir io the Circuit Court of the United States for the District of 
Minnesota, i 
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Action by Samuel Peterson against the Northern Pacific Raiiroad Com- 
pany to recover damages for personal injuries. Verdict and judgment 
for plaintiff. Défendant brings error. AflBrmed. 

Statement by Thayer, District Judge: 

The case disclosed by the record is as foUows: The défendant in er- 
ror, wh6 was plaintiff in the lower court, recovered a judgment in the 
sum of $2,500 for injuries suatained while in the service of the Northern 
Pacific Raiiroad Company, in conséquence of being thrown from a hand 
car on which he was riding. At the tirae of the accident the plaintiff 
had been working for about one montb as an ordinary laborer, with an 
extra gang of track repairers on the défendant company's road between 
Little Canada and Old Superior, in the state of Wisconsin.' The repairs 
then in progrèss extended over three sections, or about 18 or 20 miles 
of roadbedi ànd were in charge ,of a foreman by the name of Henry 
Holversoil. The work being donc consisted in puttitig in new ties where 
needed, find in lining up and surfacing the track. As foremar^ in charge 
of the work Holverson had full authority, as occasion required, both to 
hire and discharge the men composing the extra gang of track repairers. 
The force at the time of the accident, and usuaily, consisted of 13 per- 
sons besides the foreman, and it appears to hâve worked under the ex- 
clusive supervision and control of Holverson, who supplied the men with 
tools and materials, and directed where, when, and how ail work under- 
taken by the extra gang should be done. Besides the extra gang pf track 
repairers, there were three other regular crews of section men at work on the 
three sections over which Holverson's jurisdiction extended, and there 
is some testimony in the record tending to show that the regular crews 
were àlso, to some extent, subject to Holverson's orders. The men com- 
posing the extra gang were transported each (lay, with their tools and 
equipments, to and from their place of labor by two hand cars furnished 
by the défendant company. Holverson always accompanied aûd had 
command of the party on thèse trips, and usuaily took a position on the 
front car, so aa to look out for obstructions ahead atid to give orders 
when to stop. On one of thèse trips, as the party were returning to Su- 
perior from their day's labor, Holverson set the brake on the front hand 
■car as it was rounding a sharp curve in a eut, to avoid overtaking a 
woman who appeared to him to be on a trestle some 60 or 70 yards 
ahead of the hand car. The two hand cars were running at the time at 
a rate of speed variously èstimated at from 7 to 15 miles per hour, and 
were from 45 to 60 feet apart. A collision occurred almost instanta- 
neously, in conséquence of the sudden stoppage of the front hand car, by 
which that car was thrown violently from the track, and the plaintiff, 
who was riding tbereon, was seriously injured. On the trial in the cir- 
cuit court the plaintiff below contended, and the jury undôubtedly 
found, that the collision was due to the cnlpable négligence of Holver- 
:Son in stopping the front hand car top suddenly, without giving any 
warning to the crew of the rear car. The défendant contended that the 
accident should be attributed to the fault of the crew on the jrear car, in 
running too close to the front car, in violation of Holverson's express or- 
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ders; but the jury eVideatly discàrded that view as notwarranted by the 
évidence, 

ISldm R. Selmea, for plaintiff in errer. 

The question, in tliis case is, will this court adopt the doctrine that the 
mère matter ôî su'oortiinàtion détermines the Ilability o£ the employer; that 
whenever one employé is subject to the orders of another employé the négli- 
gence of the latter la the négligence of the employer? 

Where it is once admitted that there are some servants who are fellow- 
servants, for whose négligence the employer is not responsible to another 
servant whil'e in the line of their employment, then the only logical limita- 
tions are the ones adopted by New York, Massachusetts, and many other 
States, viz., that the master is responsible to his servant for the négligence 
Of another servant in the performance 6f ail such duties, and only such as 
the master is required to see are perfof med. The growth of business and 
the enlai;gement of enterprises has extended the master's duties, butthey are 
al] reducible to this rule. F.arwell v. Railroàd Co., 4 Metc. (Mass.) 49. 

After ail the courts of this country had admitted that there was a doctrine 
of noiiliability on the master's part for the act of a fellow servant, they 
&)ui)d it'impossible tologically makeaby différent limitations than the one 
above referred to. For this reason many of the décisions announciug the 
superior servant doctrin'e are an argumentum ad hominein, or a mère state- 
ment that the superior was nota fellow servant; but, wherever tlie courts 
hâve attempted to extérid the limitatipps of the doctrine with an argument, 
it is based On the logic Of the ^az-tcéW 'Case, and will, upon an examination, 
be found to be based on thé failure df tiié servant to use care in supplying 
tools or àppliances. Some cases hâve held that the original rule was based 
on public policy, that public policy now requires a différent rule, and there- 
fore the fellow servant doctrine phonld be done away with, and in support of 
this citç the fact; that several state? h*Y^ abolished the rule by act of the lég- 
islature. If public policy requires the çhanging of a principle ôf law estab- 
lished by a long line of décisions, it is the duty of the législature to change 
it, and not the court; and the fact thàt so'mè states havè modiiied or abolished 
it by statùte is ràther an argument againstthe policy of a court clianging 
the rule than in favor of it. The resuit which such action on the part of the 
court will produce is apparent in the présent case. The décisions of Wiseon- 
sin» where this action arose, foUow the Massachusetts doctrine, and Holver- 
son would there be held to be a fellow servant with plaintifC, The législa- 
ture of Wisqonsin, however, in 1889, thlnking that the common-law rule 
should be changed, passed a statute (see Sftpra) modifying the rule by mak- 
ing a railroàd company reSponsible to an employé for damages caused by the 
négligence of any train dispatcher, telegraph operator, superintendent, yard- 
master, conductor, or engineer, or of any other employé who has charge or 
cf>ntrol of any stationary signal, target, point, bloelf, or switch. However, 
under the décisions of Wisconsin, the défendant would still not be liable to 
the plaintiff for the négligence of Holverson; but the plaintiff cornes into 
this court, and asks that the laws of Wisconsin be amended so asto give him 
a cause of action. The Statute may not be exclusive, or this court bound by 
tl>e décisions of Wisconsin, but,, if the doctrine of nonliability is to be modi- 
fied on the ground of public policy, it is submitted the expression of the lég- 
islature of Wisconsin as to.what that public policy in Wisconsin should be is 
entitied to considération. 

, The Ross Case {Raûwdy Co. y. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 184) 
seenà^ tb be the foundatioh of most of the efforts to break down the old-es- 
tablished doctrine on tins question, as predicted it would be in the dissenting 
opinion. It bas been cited as supporting the superior servant doctrine, and 
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as often denied. It did, however, bold that, under the facts established in 
that case, tbe conductor was the vice principal, and not a fellow servant of 
the engineer on a train; but that was ail that was decided, and the court ex- 
pressly lirait its décision to the case bef ore it, and décline to lay down the 
doctri ne contended for by défendant in error in the présent case. Those whose 
tendencies were in favor of the superior servant doctrine hâve, however^ held 
that the décision sustained that principle. The duties of the conductor, as 
proved in that case, were the same as those of the train dispatcher or super- 
intendent, and were duties that the master owed to the servant, (see Letois 
y. Seifert, 116 Pa. St. 628, 11 Atl. Eep. 514;) but the duties of the conductor, 
as proved therein, were not such as his duties really are, and to that fact 
alone has been due much of the dissension this décision bas caused. In 
Coyne v. Railroad Co., 138 U. S. 370, 10 Sup. Ct. Kep. 382, the question of 
superior sortant doctrine was one of the points In the case, but the court de- 
cided it on another, and in regard to that say: "Thèse views being conclu- 
sive in favor of défendant, it is unnecessary to consider the broader grounds 
[that the foreinan was a fellow servant] urged in support of the judgment 
below," This would tend to show that the suprême court did hot consider 
that it had already committed itself to the superior servant doctrine by the 
Ross Case. 

The Ross Case has been cited, interpreted, and applied in the foUowing féd- 
éral décisions: Quinn v. Lighterage Co., 23 Fed. Rep. 363; Qarrahy v. Rail- 
road Co., 25 Fed. Kep. 258; Howard v. Railway Co., 26 Fed. Rep. 837; 
Anderson v. Winston, 31 Fed. Rep. 528; Van Wickle v. Railway Co., 32 
Fed. liep. 278; Easton v. Railway Co., Id. 893; Van Avery v. Railroad Co., 
35 Fed. Rep. 40; Heckman v. Mackey, Id. 353; Hardy v. Railroad Co., 36 
Fed. Rep. 657; The Egyptian Monarch, Id. 773; Borgman v. Railway Co., 
41 Fed. Rep. 667; Ragsdale \. Railroad Co., 42 Fed. Rep, 383; Railroad 
Co. v. Wilson, (8th Circuit,) 48 Fed. Rep. 61; Woods v. Lindvall, Id. 73. 

A few of the foregoing décisions support the superior servant doctrine, but 
the majority not only oppose it, but assert that the Ross Case does not in any 
sensé either approve or support it. 

The case of Easton v. Railway Co., supra, holds that when an accident 
occurs in Texas the law of fellow servants, as decided by the Texas state 
courts, will control in the fédéral court. See, also, Borgman v. Railway Co., 
supra. Also, in a late case in Ohio, {Alexander v. Pennsylvania Co., 30 
N. E. Rep. 69,) the suprême court of that state held that when the accident 
occurred in Pennsylvania, the man having been employed and working in 
Pennsylvania, they would apply the laws of Pennsylvania to the case. And 
the négligence complained of having been the négligence of a foreman for 
whose négligence in Ohio the défendant would hâve been liable, but, under 
the décisions of Pennsylvania the défendant not being liable, the Ohio court 
nonsuited the plaiutifï. 

Railroad Co, v. V/ilson, above, and Woods v. Lindvall, hâve not neces- 
sarily committed this court to the superior servant doctrine. It was not nec- 
essary in either of those décisions for the court to so hold, nor did it. In 
the flrst case the track was improperly laid, owing to the négligence of the 
roadmaster, and this defect in the track caused the accident. In the second 
case the man in charge of building a trestle was négligent in the gênerai 
plan of the work, and exposed the plaintiff to a danger that he did not know 
of and could not understand. In both cases the man whose négligence caused 
the accident had gênerai charge of the mode and manner of doing the work, 
and the method and manner used was in jtself détective. The court further 
held that in both cases the authority of the man in charge was of so gênerai 
and extended a character that in that management and control he was repre- 
senting the company, within the décision in the Ross Case, and that it is as 
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ilitiJtt <hîâ'W6y <tf tbfe nifestferto laiy dww'n Jjroper rules and regulatiofts for the 
mftiiftgèftWtaVftHtf conâttet ofhl» business îèto f urnisbcAhcùr.Bafe itistrumen-; 
talltïéS dP ««sWlê'fdr pëtfottmtaf the worki^ • '. 

/Jîenr2/',tft;^ Eand, fox défendant in efror. 

' Before ©ASWMi CwuU jfû<Jge, and Shibas . and Thaype, District 

JudgeSi^^f .■;(■.;■> ti;!'; ■< ■ :■.■[■ '.-^l' i . - i' ,.■■■,.< .. .. ■.,. 

Thayëb, district Jùdgdi'after stating the case as above, delivered the 
c>pini<m\ôf trie bburt. ;'";■''' ' ' '■•■■"■■■' 

^ The cîî|ef qiieStîon îri .^tbîs ^ c^^ apd thé only one whîch we deem 
ijtnece^ary.jto consîdiei^, iStVîlîetHer, ',^n the|State pf facts disclosed by 
the msord,;Peter9on,'the;Plai'iii,tiff,;,fHQd, -^S^oiverson, the foreman, were 
fellow servants.' The issue rcpncermug the alleged, négligence of the 
àteW on 'the rèar hand 'eST was fairly presented by the charge of the 
ïôwèt court, aid the jurj/'havè'detëtmined that îssUfc àdveïsély to the 
cont^ntioii^ôf'îtlie defén^aRtço tt may be conceded that under 

tîie raie which prevailsïh wîsconsin, wheré the accident oôcurred, and 
in soœe other states as ï^eU.isPçtereon apd Holverson vould bë.regarded 
as fellow servants, notwtthatanding the différence in their rank; and 
ptibr to the décision in fiia^'iuia^/ Co; v. iîoss, 112 0. S. 377, 6 Sup. Ct. 
Rep.. 184, siifch' wouid ptobè^bîy hâve bèen thé conclusion reached by a 
Âpajorityofihè fédéral courts, foliowihg in that respect what seems to 
Jiave been the, weight, ,<!■[* .^iji^hority beJpTe that case was decided. But 
as the question that we hàvc ta décide, in.the case at bar is one of gên- 
erai' law^ whichdoes not ihvolve any construction or interprétation of 
thestatutes of the statëof WisoonSin, we must détermine it in accord- 
ance with fédéral adjudications àhdtbé; principles enunciated in the 
jRoBs Caae, a? we nnd^rstand and çoriâirùe it. That case bas some- 
iitïn(iea-.bjBen fegarded a^ ei^tàbiishing np-yabret bas been termed 

;.the doctrine of.^<departmental:eontrQi.'' In other words, it bas been 
contended, witb great plausibility and vigor, that the case merely dé- 
cida that à persoù is a vice principal oïïlywhen he has control of an 
linportant dèpartment of the rhastér's service, and thaï within the mean- 
ipg of the rule; a conducliOr bf a ràilwày train has charge of a dèpart- 
ment, and isBot. à fellow servant of other employés of the master en- 
gaged in opérating the same train. iTotuard v. Railway Co., 26 Fed. 
Rep. 837. 

But we think that it is hardly perttiissible to place auch an arbitrary 
lirftitatÎQn uppn. the scopë of that decisipii, in vîew of the reasoning on 
which the case resta, and the authorities cited in its support. Speak- 
ingfpr the majority of the court, Mr. Justice Fikld uses the foUowirig 
language: 

"Théte Sa, in oùr jù^ttiént;, a clear distinction to be made In their relation 
tptiièircom mon principal between eerVaiitâ of a corporation exercising no 
«tùpervîsioù 6*er othera en^àged wivli them in the same employraent, and 
)à^àià bf the corporation felothed. with the control and management of a 
aisdhijt'aépartaiéiit, in which their duty is entirely that Of direction and 
superintendence. A cOndtictor, having the entire control and management 
of a railway train, occapies a Very différent position from the brakeman, the 
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piorters, and other sub9r(;iinate3 etnplpyed. H@ ni in fact and should be 
treated as the personalrepresentativeofthe corporation for whose négligence 
it is responsible to subordinàté servante." 

This we understand to be an explicit atatement of a gênerai rule by 
which to deterniiw in any given case whether a person occupies the 
relation of a vice principal or a fellow servant. And the test appli- 
cable to the détermination ôf that question is not whethèr the person has 
charge of an important department of the master's service, but whether 
his duties a,re exclusively thbseof supervision, direction, and control 
over a work undertaken by the master, and over subordinate erpployes 
engaged in such work whose duty it is to obey, aad whether he h«8 
been vested by the commun master with such power of supervision and 
management. The other view, that the question whether a person is a 
vice principal is to be determined solely by the magnitude or impor- 
tance of the work that may hâve been committed, to his charge, is ope& 
to the objection that it furnishes no practical or certain test by whic<> 
to détermine in a given case whether an employé has been vested with 
such departmental control, or has been "so liited up in the grade and 
extent of his duties" as to constitute him the person^l représentative 
of the master. That this would frequently be a difficult and pmbar- 
rassing question to décide, and that courts would differ widely in their 
views, if the doctrine of departmental control was adopted, is well 
illustrated by the case pf Borgman v. RaUviay Co., 41 Fed. Rep. 667, 
669. We are of the opinion, therefore, that the nature and character 
of the respective duties devolved upon and performed by persons in the 
same common employnient should in each instance détermine whether 
they are or are not fellow servants, and that such relation should not be 
deemed to exist between two employés where the function of one is to 
exercise supervision and control over some work undertaken by the 
master which requires supervision, and over subordinate servants en- 
gaged in that work, and where the other is not vested by the master 
with any such power of direction or management. The views which we 
hâve thus expressed concerning the proper interprétation of the iîoss 
Case were substantially stated by this court in the récent case of Woods 
V. ïdndmU, 4 U. S. App. 49, and 48 Fed. Rep. 62. We believe that 
they are also in accord with the view generally entertained by other 
courts, and by the profession, concerning the scope and eÊFect of that 
décision. Shear. & R. Neg. (4th Ed.) § 226. 

On the trial in the circuit court there was no substantial controversy 
as to the relative functions of Peterson and Holverson. It was practi- 
cally conceded that Holverson's sole duty was to supervise the work of 
track repairing over sonie 18 or 20 miles of the defendant's road, to hire 
the men necessary to do that work, and to direct the opérations of the 
force so employed. He controlled the force engaged in that work as 
fuUy and effectually as any other agent or oflScer of the défendant Com- 
pany could hâve donc. On the other hand, Peterson was an ordihary 
laborer, who had been employed by the foreman as a member of the 
extra gang of track repairers. 
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At the conclusion of thè testimody the trial court cbarged the Jury, 
Wîth respect tô the relation existing between the two employés, in the 
following language : 

'*Wliëtlïèr Holverson was afellow servant of the plaintifl or not dépends 
dn'-tlie tOlation he sustained to the défendant company; and the court in- 
stfqcls you that if you flnd from the évidence that Holverson waa a 'foreman 
ofiiin,Hextra gang' for the défendant company, and that as such foreman he 
ha^tbe 'charge and superintendence of putting in ties and lining and keeping 
in repair three seçtious of thé defendant's road; that he blred the gang of 
hands, àboiit thirtëen in nnm^er, to do tliis work for the company, and had 
thé èxèlùsive chargé and direction and management of said gang of handsin 
ail mattënJ Gonnected with their employment, and was invested with author- 
ity to hire and discharge the hands to do said work at his discrétion; and 
that plaintiff was one of the gang of hands so hired by I{olverson; and that 
the plaintiff ^as subject to the authority of Holverson in ail matters relating 
to his duties as a iaboi-er,— then the plaintifE and Holverson were not fellow 
servants In the sénse that wlll preclude the plaintiff from recovering from 
the railroad company damages for any injury he may hâve sustained through 
the négligence Of Holverson, aoting in the course of his employment as such 
foreman." 

In view Of what bas already been said, we are unable to hold that 
the trial court erred in giving the foregoing instruction. We are equally 
unable to say that the court erred in relHising to direct the jury as a 
matter of law that Holverson and Peterson were in fact fellow servants. 
As thèse are the only substantial errors assigned, the judgment of the 
circuit court must be and it îs hereby affirmed. 



MuNos et al. v. Southern Pac. Co. 
iCircuU Court of Apveal», Fiffh CircuU.) 
No. 17. 

Obatr bt TVEONorTO Aot— Limitation— Cokfijot of Laws. 

In an action for wrongful deaQi occurring in anotlier state, the statute of limita- 
tions of thé forum governâ, unléss the statute giving the right of action in such 
other State itself prescribes a limitation. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Action by Refugio and José Munos, minors, by their next friend, 
Juan D. Ochoa, against the Southern Pacific Company. Judgment for 
défendant on demurrer to plaintiffs' pétition. Plaintiffs bring error. 
Affirmed. 

MUlard Patterson, G. N. Buckler, J. A. Buckler, and John MUchelif 
for plaintjfis in error. 

Henry J. Lepvy and Joseph Paxton Blcdr, for défendant in error. 

Before Locke, District Judge, and Pabdeb and McCoemick, Circuit 
Judges. ; 

Paedee, Circuit Judge. This suit was commenced March 20, 1891, 
to recover damages for the death of a parent, alleged to bave been caused 
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by defendant's négligence, in the territory of New Mexico, on February 
17, 1888. The suit was instituted under article 2308 of the Compiled 
Laws of New Mexico of 1884, as foUows: 

"Whenever auy person shall die from any injury resulting from, or oc- 
casioned^ by, the négligence, unskillfulness, or criminal intent of any officer, 
agent, servant, or employé, whilst running, conducting, or managing any 
locomotive, car, or train ôf cars, or of any driver of any stagecoaeh or other 
public conveyance, whilst in charge of the sameas driver, and whenany pas- 
senger shall die from any injury resulting from, or occasioned by, any defect 
or InsutBciency in any railroad, or any part thereof, or in any locomotive or 
car, or in any stagecoaeh or other public conveyance, the corporation, indi- 
vidnal, or individuals in whose employ any siich oflicer, agent, servant, em- 
ployé, engineer, or driver shall be at the time suéh injury was eommitted, or 
who owns any sueh railroad, locomotive, car, stagecoaeh, or other public con- 
veyance at the tIme any injury is received, resulting from or occasioned by any 
defect or insufliciency abovedeclared, shall forfeit and pay, for every person 
or passenger so dying, the sum of five thoiisaM dollars, which may be sued for 
and recovèred — First, by the husband or wife of the deceasèd; or, second, if 
there be no husband or wife, or if he or she fails to sue within six months 
af ter sueh death, then by the mi n or child or ch ildren of the deceasèd ; or, third, 
if sueh deceasèd be a minor, and unmarried, then by the tather and mother, 
who may join in the suit, and each shall hâve an equal interest in the judg- 
ment; or, if either of them be dead, then by the survivor. In suits instituted 
under this section, it shall be compétent for the défendant or his défense to 
show that thé defect or insûfflciency named in this section was not a négli- 
gent defect Or insulBciency." 

•Article 2316 of said Compiled Laws and a subséquent section of the 
original actprovided as folio ws: 

"Evèry action instituted by virtue of the provisions of this act must bè 
brought within one year after the cause of action shall hâve accrued, or after 
thié act shall go into effect." 

Article' 2316 was expressly repealed by Sess. Laws N. M. 1887, c. 2, 
and chàpter 2, Sess. Laws 1887, was repealed by Sess. Laws N. M. 
1889. Ambng other exceptions filed by the défendant to the said suit 
waS the foUowing, numbered' 5 : 

"Further Speeially exceptihg to thé defendant's said third amended original 
pétition, the défendant says that the same shows upon its face that the action 
brought was not instituted within the time required by law, and thatplaintiffs 
are barred ahd precluded from recovery by conditions and limitations of law; 
and of this défendant prays the judgmentof the court." 

On the trial the court held that section 2316, c. 23, Comp. Laws N. 
M., was repealed (1887) by Sess. Laws N. M. 1887, o. 2, and that this 
repealing statute was by the législature of New Mexico repealed by Sess. 
Laws 1889, c. 75, and that the effect of the enactment of 1889, which 
repealed the repealing statute of 1887, was to revive section 2316, c. 23, 
Comp. Laws N. M., and thereupon sustained said exception No. 6, and 
directed judgment for défendant, dismissing plaintiff's suit. 

The main argument of the case in this court bas been as to the cor- 
rectness of that ruling, which présents the very interesting question as 
to whether the common law prevails in the territory of New Mexico, and, 
if so, how far it bas been niodified by the statutes of the United States. 
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Sèë|ibDs;î2 kna i*89i, Ke^^.'St. TJ. S.' lftié'^ie'*(?tWtwe takô of thecase 
ddësititft reqùirè us to'ïiasS updh the 4tièétion thns presented. If section 
2316 of the Compiled Laws of New Mexico wâs i^evivèd ï)y liié repeal of 
the tèpîMing aci iû qûéëtJdn, Ihen the jiidgment of the'vfsoupt below sua- 
tâittiûg'thjb'àt^tute of linrf yèpr wa's c6ri*ect. On the other 

h^hdrîlf |tie^'^içl|(èéctipti^|6 of the^C^ 

not reyivedi'byMe re]»e^l pf the repeajing ^ct,, thep there was ho period 
of limitatdonpresçrihed aa a part of the reœedy giv^n by eection 2308 
of the Gompiled Laws of New Meixico, under which the présent action 
■vvas btou^btj ;*>thèrwisë than as prov^ided by the général law of limita- 
tions in éaïd tfî*itory, iii , which case ihe lavrs of Texaa in regard to the 
limitation! cf. açij.,9ns woiiïd apply. Article 3202, Èev. St. Tex., pro- 
vides: .i ,ir .'i':,''. -p ' .,,:,:,■.. i\'^^ . :■,.., " ^ ,^" 

"There shall be commenoed and prosecuted within one year after the cause 
of actioitL>Bball hÀve accrued, and notafterwards, ail actions or suits in court, 
of the foHowing description: * ^ *; (4) Actions for injuries done to the 
persuniof another; wheredeàth edaued from auch injuries; and the cause of 
action shall beconsidered as bavingaccrued at tbedeath ofthe party In- 

TJnder thîs stàtute thè ïuling of the court below must be afiRrmed, 
beoause tbei action waa not brought Vy^ithin phe year after it accrtied; 
"Laws, linjiting the time of bringing suit? cpnstitute a part ofthe lexfori 
of every country; they are laws for administering justice, oneof the most 
Baered of soyereign rights." Hawkinsv. Bampy, 5 I^et. 457; McEhnoyle 
V. Cohen, 13 Pet. 312; Àmy v. Dubuque,.^$v. S. 470. "Remédies are 
gpyerned hy ^^q, les fori,'^. Dixon v. Rq^msay, BÇTanch, 812; Bank v. 
DonnoMy, 8 Pet. 361; ifSiçoîJy. ffwnt, iSPet. 378; Êacony. Hmq.rd, 20 
How. 22; Priichard v. NorUm, 106 Ù. S. 124» 1 Sup. Ct. Rep. 102; 
Wakh V. J%er,v:lll p. S. 31, 4 Sup. Ct. Rep. 2&0; Bank v. Eldred, 
;i30 :,U. s. 69?r696, , 9 Sup. Ct. Rep. 690. "Where torts are commit- 
ted in for^gn countries,' or beyond thç territorial , Jurisdiction ofthe 
sovereignty in which the action is brougjit, the le^ffm gpverns, no mat- 
ter wht^ther the cight of action dependp uppn the coràraon law or a local 
statute, uniess the atatjjte yrhich créâtes or conférs the right limits the 
■duration of suchTightfto a prescribed time. Tbis will appear from an 
éxamination of the following authorities'! Poil. Torts, (Textbook Séries) 
130; Wood, Lira. Act;'p. 23, § 9; mncè.v.RaUroad Cb., 33 Fed. Rep. 
429; The Harrisburg,. lld tl, S. 199, 7 Sup. Ct. Rep. 140; Boyd v. Clark, 
8 Fed. Rep. 849; Eastwoody. Kennedy, 44 Md. S63; RaUroad Co. v. 
Mme, 25 Ohio St. ,629; O'Shieldsy. BaUway Cq.^ 10 S. È. Rep. 268, 83 

:Gài.62l.". ' . :, ■ . .:;; ■•■.;,■-';;■■ 

, ':The judgment of the, ciroïiit court is; a:ffirmed, with costa. 
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Uketed States «k re/. United States Attorney ». 9 «Oasks & Pack- 

' ■' AGES OP^DlSTILLED SHBITSI' •■ ■■■'•'■• 

Same t». 64 Casks & Paceages qp Distilled Spibets. 

{ÏHsplct Court, ^.D. MissovH, E. D. Aprii 9, 1893.) 

Nbs. 3,499, 8,5001 

1. Intbrnai. Rbvbnci!— Violation Oï IiA.W3—Di8TitLBD Skwts— Warehouse Stamps 
AND iNfePBÔTioN Mark. 

TJnder Rev. St. § 8289, declaring a forfelture of ttny âàsk or package cottaining- 
{norçtttanfive gallons of 4istiUedsplrits,,wlienfound wltboutbavingthereon "eaçE 
nlafk àn4 6tuiûp requiréâ by làW, ^ such a' package ïb f orfeited wben found bearlng 
a distÉlery warebouse stitmp and an Inspecttoa mark, neltïier of wblch baveany, 

,, date; .for section 3387 re<iuire3r eacb warehouse stamp to bear the datepf Ujerer' 
beipt'of the package ibto tbô wàrebouse, and tbe regblationé' promulgated by tbe 
CommiSBiotter of InteruàlrOvenuâ require tbe Inspection brùid to sbow th&dateot 
inspection. , i 

a. SaMB— ÏNPOBMATION. ■ 

If tbë dates bave been removed through accidentai causés, their absence Is no 
groun^ of forfeiture, bU^rW tbe statute does not in tenus contain any exceptions, 
tbis fact neeu nbt be negatiied by tbe information ; it is matter of défense to be 
setnï) by tbe daimaiit. ' 
8. Bamîe-40haii8ino Cîontents ob Paokagb. 

ÏJnder Kev. St. § S-tùS^a person cannot buy a package contalning distllled splrits, 
alréady stàmped and branded, and take ont the contents tlnd put in otber dlstilled 
spirits of a iower proof , wltbout rendering the propertyjSubjeotto forfeiture, al- 
thoiijgh tbe otber spirits ba,ve pald the tax; and tbis resuit foUbws irrespective rf 
àny mteiitto defraud any priVate perSon. But no forfeiture would take place U 
tbe proof liras redueed by naturàl causes^ or by tbe addition of water. 

At Law. Information for the forfeitureof certain casks and packages 
of distilléd liquors. PemUrrer overruled. 
George D. Èeynolds, V^ S. Atty. 
Hough & Eoiigh, îoic\aiiasiXits. .i 

, Thayer, District Judgei (prally.') In this case (No. 3,500) the first 
paragraph of the second article of the information charges that the pack- 
ages and barrels referred to in the preceding article were found in casks or 
packages containing more than five gallons without having thereon each 
mark and stamp required by the internai revenue laws of the United 
States; nor did any of sâid casks and packages in which said spirits were 
found and: icontained thien hâve thereon the United States internai rev- 
enue distillery warehouse stamp, containing the date of the receipt into 
the distillery warehouse, nor the United States internai revenue inspec- 
tion mark, containing the date of the inspection thereof by the United 
States ganger at the tittie of the original inspection, — contrary to the 
stfttutes of ihe United States, etc. 

If there isany uncertainty in the language employed, the article must 
be construpd most strongly against the pleader. I think the second ar- 
ticle is uncertain, and therelore construe it most favorably for the de- 
fendant and most strongly; against the pleader. 1 hold the substance 
df the charge to be this: That the packages and barrels do not bear 
the marks and stamps lequired by law, in that the warehouse stamps 
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are without date, and that the inspection marks are also without date. 
The question tô be. determined is whether the factthat the sferehouse 
stamps and the inspection stamps are without date renders the property 
liable to forfeiture under section 3289, which déclares a forfaiture when 
any casktff package contaihing more than five gallons isfound, without 
having thereon "each mark and stamp required by law." It is the 
opinion of the court that a distillery warehouse stamp which does not 
bear any date is not such a stamp as is required by law; it also holds 
that an inspection mark that is without date is not such a stamp as 
is fé^uirëd by law. Section 3287 req'tiires the distillery warehouse 
stamp to coutain — Mr^, the signature of the collecter; second, the signa- 
tures ÔflliéstQrékeeper açd gauger; <Aird, the number of proof gallons; 
fourth, the name of the distiller; jiftli, the date of the receipt of the pack- 
age into the tyîtrehouse; and', dxtfi, the sériai number of th$ stamp. The 
régulations promulgatedby the commissioner of internai revenue fur- 
ther require that the inspection brand or mark shall shovf^—Mrst, the 
sériai number of the bafr^; second, the sériai number of the distillery 
W3,rehouse stamp; and, «7i.#cî, the date of inspection. It cannot be said 
that a warehouse stamp or an inspection mark, which fails to show any 
of the facts that the law requires it to disclose is nevertheless such a 
stamp aa is required by law. If thé court déclares that a warehouse 
stamp is a stamp required by law although it does not contain any date, 
then, on the same prindiple, it might say that it was such a stamp as 
the law requires, though it does not bear the signature of the collector, 
or the signature of the storekeeper or gauger, or if it failed to show the 
sériai number. In the case referredto by counsel (T/irée Packages of 
Distilkd Spirits, 14 Fed. Rep. 569) the question was whether the pack- 
ages of spirits were subject to forfeiture be'cause the proof of the liqUor 
was below what was indicated by the marks upon the barrels, it ap- 
pearing that the proof had been reduced, not by putting in other spirits, 
but by the addition of water. " It was held in that case that they were not. 
But that was an en tirely différent case from this. The stamps and inspec- 
tion marks were in due form. The fault was simply in the proof, which 
had fallen off somewhat after inspection. But hère the information 
ehôws that the stamps on the packages (that is, the distillery warehouse 
stamp and inspection mark) were not such marks as the law plainly re- 
quires. The first paragraph of the second article of the information, in 
my judgment, is good and suifficient. 

The second paragraph of the second article of the information charges 
that the claimant bad purchased and received certain packages of liquor, 
staiu'ped, branded, and marked so as to show that the contents thereof 
were distilled spirits of a certain proof, which had before then been duly 
înspected by aii officer of the internai revenue; and that he afterwards, 
and before the seizure of such casks and packages, sold them, the pack- 
ages when sold containing something eise than the contents that were 
in the packages when they i were stamped; branded j and marked, to wit, 
other distilled spirits of a différent and lower proof and quality, with 
intent to defraud, etc. The plain iniport of the language is that the 



UNITED STATES V. 9 CASK8 & PACKAGES OF DISTILLED SPIEIT8. 193 

claimant received packages of spirits that were sfamped, branded, and 
marked so as to indicate that they had spirits of one proof and quality, 
and that before he sold them he had put into the packages other dis- 
tilled spirits of a lower proof and inferior quality. If that is the fact, 
the packages and contents are subject to forfeiture under section 3455, 
irrespective of the question whether that section has référence to frauds 
upon private individuals. Without any considération of that question 
the third count of the information states a good cause of forfeiture un- 
der section 3455. A person cannot buy a package that contains dis- 
tilled spirits, already stamped and branded, and remove the contents, 
and put in other distilled spirits, although the other spirits may hâve 
paid the tax^ — without rendering the property subject to forfeiture. The 
third article of the information, as I construe it, allèges that the claimant 
has done that particular act. To avoid any misconception, I will say 
that if the fact is that the other distilled spirits referred to in the third ar- 
ticle as having been in the packages when sold were the same spirits that 
were in the barrels when the inspection took place, and the proof had 
been redueed by natural causes, or by the addition of water, then I should 
hold that a forfeiture was not incurred. Congress was legislating for the 
protection of the revenue, and to prevent the commission of acts that 
would render it easy to perpetrate frauds on the revenue, when itenacted 
section 3455. A forfeiture is incurred under the fourth clause of that sec- 
tion when an act is done that is declared to be pénal by the first or sec- 
ond paragraphs of that section. I think it is clear that the forfeiture 
declared by section 3455 (the fourth paragraph) is for doing an act made 
pénal by the first and second clauses. By the first paragraph a penalty 
is imposed — Mrd, for selling, giving away, purchasing, or receiving an 
empty package, barrel, etc., bearing a government brand or stamp, in- ■ 
dicating that the contents hâve been inspected, or that the revenue laws 
hâve been complied with; and, seœnd, for giving away, selling, purchas- 
ing, or receiving packages thUs branded or stamped, which contain dif- 
férent contents than they had in them when branded or inspected. By 
the second paragraph of the same section the penalty is imposed on one 
who makes, manufactures, or produces any box, barrel, etc., and stamps 
or brands the same with a government stamp, or who so stamps or 
brands a box or package which some one else has made. The purpose 
is évident, to prevent persons from making, dealing in, or even hand- 
ling, a class of articles so branded or stamped that they can be used in 
fraud of the government as réceptacles to disseminate articles on which 
the government levies a tax; and, second, to prevent them from putting 
into such réceptacles a product which has not paid the tax. It foUows 
that the demurrer is not tenable as to either article of the information. 

Mr. Reynolds. As a matter of keeping the record straight, if your honor 
will allow me, with Mr. Hough's consent, as you refer to the articles as 
numbered, will you please let me mark on the paragraphs ' Paragraph 
1,' 'Paragraph 2,' — ^let it be corrected in that way. (It was done as 
requested.) 

v.5lF.no.5 — 13 
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i :Afr.ï Mmgh. I did nbt hesn thé 'firàtipart of the décision. Did I lin- 
deïstan^ the court to rûl« thàt the spirits became forfeited if the date 
Bpèn'tbadi^illery warèhouse stamp aiid the date of the inspection mark 
wene acèidentally rubbecl bff^ or became obliterated byi lapse oftime? 

!Z%é- Cirort.' I intended to bave referred to that. The court does not 
hôld'that, if the date on a distillery wàrehousè stamp is wanting for 
anj aojydental causer a&bybeing unintehtionally rubbed out, or by 
havingïibeenobliterated by lapse of time, that that would render thé 
package fèrfeitablé; but iiji&snot the duty of the government in plead- 
ing to négative faots of that déseriptiôn; If the claimant contènds that 
dates hâve been obliteratéd by accidentai pauses, it is bis business to, 
briûg thatiforward, ei'Éher by plea, or the fact may be proven under a 
gênerai; deailali The statutë does not,' eontaih any exceptions. It does 
npt sa'y4Hat if a pacbî^is found withibut having upoui itithe requisite 
stanipèy-brarads, etc.,' itbeComes forfeited unless the brand or stamp 
has beèhTjMïioved through accident or mistake. If the statute contained 
that provision, it wouldibe thè duty of the pleader to négative the ex- 
cepti<iib;ibi«ti as it doesi not, the pleading coniorms to thé statute, and 
is kiffibienil If a mark hp been removed through accidentai causes, 
itsiàibseBeetésno ground of forfeiture. /Riat is défensive matter, to be 
tflk^itadteantage ofby plea ôrby a geheWi] déniai. The government is 
not^bcniâd'to Jiegative thaiéxistence of sach a fact. 



'"/■■■■'■ '■^"'; '^ _'''.'/■'■'/;""'■ ■ Si ré KkasT. 

\ (imH<itÛowrt,S.D. New Tork. June 27,1892.) 

B*iïKinJFrar»!TB&«XAMjNATioi»- OF'CtwuM— SbO»t Pbmvbrt dndbb Conïkaot— Rb- 
S0IS9I0N— No 'WAtvçB ,CT Pjiioji Damaobb— A, Bar to Bvbseqbbnt Damages. 
l%é Dankrupt c<tnl!raètiea 'to inakë weékly'dfeliveries W oleomargarine or fat In 

• . Bpeoifle4"q««wUtieB. OeUverieis of lésa amonats wei-e made weekly for 10 weeka, 
complalnti b^ing ma^^of the, a.hort dellyeries, and notice being given that dam- 
agea therisf or 'would bë'clalÈi'ed.' Ât ttiefeud'Of 10 weeka further acceptanoe tcaa 
re{i»8e(lrtoy:tih9ivendeeB.,i 'BeWf 09 reTes«tQ>ination Of olaim agalnat bankrupti that 
thè weeWy acoeptance O("oart of the amouijt ooutracted for waa no waiver of dam- 
ages, as ptovided by'tKë contract, -for nontiéllvery of the reaidue; that the resoia^ 
, sion of the contract at: IheJpnd of 10, -weeka- -w^ juatifiable, and was no release or 

, ; waiyer of %h§ ligbtof aotiQti already aoorued for th0 prevlous short deliveries, 
but that no aàfaagèft'odàïd 'be' claimed for the nondellvery of the ainounts due after 
the reaclasjôii: Arsadjustment of theclaiin waaordered on the above basis.. 

In Bafikruptcy. IReiextimination- bf olaim. Claini reduced and 
allô wed., -.«■;;. ■-,■, - oi:7Li 1 ;■;■;■,■ ^■■■: .. s' ■ 

The daim was founded on a contract made by the bankrupt to de- 
Kver ôleoTOâingarine or; fe-t in spéciôed qua:ntities weekly. He made de- 
liveries of lëssiamounta weekly for 10 weeks, cOmplaint being fmade 
and notice giVen that danlages would be claimed therefor. At the end 
of that time fuïther aeceptance' vras: relused. Mr. Nottman, of counsel 
for the claimant, caused this entry to be made upon the record: 
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"Mr. Nottman stàtes that th'is claim waa filëd on thfe 26th day of Novèm- 
ber, 1877, aind that no spécifications or objections hai ever been flled, nor 

any criticism raised, until a. notice waa sçrved on tlie — day of August, 

1883,,to theeflect that the claim woqld be biought, u.p for examination b^- 

fore the register in bankruptcy on the -^- day of èeptember, 1883; thi»^ 

the assignée bas lost his iigfat, by reason of lachi'S and détay and failuré to 
file specificatîbna, to move for or hâve any re-examinatioÉ^ of the clarm." 

At the fciearing, the assignée and his counsel stated that the original 
claim, which, by the printed case, appeairèd ta hâve been sworn to Np- 
vember 16,1877, was lost and mislaid, and an ainended clainj, or, 
rather, déposition for proof of claim, was filed afjterwards by the claim- 
ant àt the request of the then counsel for the assignée, and that, as ppon 
as this amended claim was filed, the assignée forthwith obtained an 
order from the register for the re-examination of the amended claim, and 
as soon as this was done the original claim turned up, it having been 
mislaid in the office of the clerk of the United States district court; so 
that one reason of the delay of the assignée in moving for the re-exam- 
ination of the proof of claim was the loss of the original claim, and delay 
of the claimant in filing an amended claim. A second excuse for the 
delay was that proceedings were instituted by some of the creditors to 
hâve the adjudication of the bankrupt, as such, declared null and void, 
and litigation on this question continued several years; and, further- 
more, the assignée did not receive assets from the bankrupt estate from 
which hé was able to realize any money until about the time he moved 
to hâve the claim re-examined. 

Butler, Stilîman <& Hubbard and Mr. Nottman, for the creditor, 

William A. Abbott, for the assignée. 

Bkov?n, District Judge. The record does not show the date when 
the claim was first filed. If the statements of counsel be taken as to 
this date, and the reasons for the delay, there were no such lâches as 
properly to exclude a re-examination. 

2. The bankrupts, for 10 weeks after the time at which deliveries were 
agreed to be made by the contract, made short deliveries, instead of 
the whole amount agreed on, Mr. Thalon, the agent in New York, 
frequently complained, or transmitted the complaint of his prineipals, 
on account of thèse short deliveries. The acceptance by him of so 
much of the oleomargarine or iat as he could get, was no waiver of the 
right to the rest, nor of his lawful claim under the contract for the spé- 
cial damages agreed on in case of short delivery. 

3. The letters of the 29th of December, 1876, and January 3, 1877, 
terminated the contract, so far as respected any further future deliveries 
under it; but this was neither a waiver, nor a release, of the liability, 
or of the vested right of action for damages, which had already accrued 
on the bankrupts' previous defaults. 

4. The évidence, in my judgment, is not sufficient to establish any 
express waiver by Mr. Thalon of the delivery of the weekly amounts re- 
qtiired by the contract, or any promise or intimation, or understanding, 
from him that the liability for short deliveries would be waived; nor is 



1116 VEDXBAL BEFOBTEB, vol. 51. 

there any évidence tbat Mr. Thalon had any power to make any such 
waiver. The correspondence shows that the bankrupts fuUy under- 
stood that'their short dèliveries under the contract subjected them to a 
legnl obligation in conseqtjènce. They desired to be relieved from it, 
but théy never obtained any such release; nor do I fiiid that the short 
dèliveries ^pade after the request for such a release, or waiver, were 
made by tnem, or were received by Mr. Thalon, on any understanding 
that their liability for any short dèliveries would be waived, or that 
the dontract viaa in any respect to be varied. The verbal testimony to 
thâtpfEecI is insùfficietlt; ît was givén eight years after the transaction; 
it was dëniéd by Mr. Thalon, and fihds no support in any writings. 

The amouht delivered for 10 weeks was only about one fifth of the 
amount agteed to be delivered, and was almost wholly fat. The com- 
plaints had been numerous, and no substantial improvement made in 
the bankrupts' dèliveries. The créditer was justified in putting an end 
to fùrther dèliveries under such circumstances, and to claim damages 
for the breaches of contract up to that lime. For there was never a 
single pei-foi'marice by the bankrupts of their contract, and never any 
ténder of performance. 

It foUows that the crediior, Jules Mason, is entitled to prove at the 
stipulated rate of 1 cent per pound fOr 2,613,472 pounds, the deficiency 
during 10 -weekà up to the 29th of December, 1876, amounting to 
$26,134.72, to which amount, with interest from that date, the claim 
ehould bé léduced, and for that amount allowed. 



Carioo ». WiLMORE, County Jailer. 
(DUtrict Ccmrt, W. D. Virginia. January 12, 1882.) 

1. UNiTmi) Statbs Marshals — Fawan to Abbbst ■without Warrani— Violatios oi 
Rbvbnub Laws.' 

Under Rev. Bt. $ 7S8, giving to United States marshals and their deputies the 
powers possessed oy aberifis of the states, a deputy marshal in Virginia bas power 
to arrest without awarrant a person wbo, in bis présence, bas in possession whisky 
for the purpose of seUing the same withOut payment of the internai revenue taz, 
in violation of Rev. St. tJ. S. S 3453. 

S. SaMB— EVIDENOB— RbMOVAI. OP CACBBg. 

A deputy United States marshal, having been informed that two men were seU- 
Ing whisky in the neighborhood in violation of the revenue laws, met them a few 
minutes later in the htghwav, carrying a keg. He asked what was in the keg, and 
and they replied," A little whisky." One of them said, «Wbo thehellareyouî"and 
he replied, "A deputy marshal. " The former then said that no deputy marshal 
Bhould arrest him, and drew bis pistoli whereupon the deputy shot and killed him. 
Held, that the deputy was justified in presuming that they had the whisky for tha 
purpose of selling the same in violation of the irevenue laws; and that whether it 
was his Intention to arrest them, or to make further inquirios as to whether they 
had been engaged ih violating the revenue laws, he was acting within the scope of 
bis autnority; and, a prosdcution having been commenced agalnst him in the state 
court for murder, he was entitled te bave thé same removea to the fédéral circuit 
•court. ; , 

At Law. Pétition JFor a writ pf Kàbeaa eorpm by Joseph H. Carico 
against W. D. Wilnaore, jailer pf Sroyth county, Va. 
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Section 643 of thé Revised Statu tes of the United States provides as 
follows: ' 

"Sec. 643. When any civil suit or crimlnal prosecution is commenced in 
any court of a state against any offlcer appointed under or acting by autliorr 
ity of any revenue law of the United States now or hereafter enacted, or 
against any person acting under or by authority of any such offlcer, on ac- 
count of any act done under color of his office, or of any such law, or on ac- 
coynt of any rigbt, title, or authority claimed by such offlcer or other person 
under any such lave, * * * the said suit or prosecution roay, at any 
time before the trial or final hearing thereof, be removed for trial into the 
circuit court next to be holden in the district where the same is pénding, 
upon the pétition of such défendant to said circuit court, and in the follow- 
ing manner: Said pétition shall set forth the nature of the suit or prosecu- 
tion, and be verified by affldavit; and, together with a certificate signed hy 
an attorney or counselor at law of some court of record of the state where 
such suit or prosecution is commenced, or of the United States, stating that, 
as counsel for the petitioner, he bas examined the proceedings against him, 
and carefully inquired into ail tlie matters set forth in the pétition, and that 
he believes them to be true, shall be presented to the said circuit court, if ia 
session, or, if it be not, to the clerk thereof at his office, and shall be flled in 
said office. The cause shall thereupon be entered on the docket of the circuit 
court, and shall proceeS as a cause originally commenced in that court,. 
* * * When the suit is commenced in the state court by * * * captas., 
or by any other similar form of proceedings by which a personal arrest is or- 
dered, he (the clerk of the circuit court) shall issue a writ of habeas corpus 
cum causa, a duplicate of which shall be delivered to the clerk of the state 
court, Or left at his office by the marshal of the district, or his deputy, or 
some person duly authorized thereto, and thereupon it shall be the duty of 
the state court to stay ail further proceedings in the cause, and the suitop 
prosecution, upon delivery of such process, or leaving the same as aforesaid, 
shall be held to be removed to the circuit court, and any further proceedings; 
trial, or judgmenttherein in the state court shall be void; and, if the défendant 
in the suit or prosecution be in actual custody on mesne process therein.it shall 
be tlje duty of the marshal, by virtue of the writ of habeas corpus cum causa,, 
to take the body of the défendant into his custody, to be dealt with in tb^ 
cause according to the law and the order of circuit court, or, in vacation, of 
any judge thereof. * * *" 

On the 18th day of December, 1891, in the vacation of this court, 
Joseph H. Carico, the petitioner, presented his pétition to the distlrict 
judge, reeiting thàt he had been arrested upon the warrant of a justice 
of the peace of the state of Virginia charging him with murder, and waa 
in the custody of the jailer of Smyth county, Va., on said charge, and 
averring that there was no murder, but that the killing was comnjitted 
in his own necessary self-defense, while engaged in the discharge of the 
duties of his office as deputy marshal in arresting a violator of the inter- 
nai revenue laws of the United States, and praying that a writ of habeas 
corpus cum causa issue directed to W. D. Wilmore, the said jailer of 
Smyth county. Va. Upon said pétition a writ of habeas corpus was granted 
as therein prayed, and served upon said W. D, Wilmore, jailer of 
Smyth county. Va., upon which writ the foUowing return was made: 

" To the Hon. Judge Paul, Judge of the Circuit Court of the United States 
for the Western District of Virginia: W. D. Wilmore, keeper of thejail Of 
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Stny(îb" eotmtyj*"Vïi'gfiTite", ïô wboin théwitMrt writ H directed, hSs; now hère 
before the court the body o£ Joseph H. Carico, therein named, as thereby 
çotnmanded; and I certify that the cause of the détention of the said Joseph 
|l. '0»rirlc6 is a warrant ofréommitiuiehtdirÊcted to ine, a copy of which is 
hé'w'è anàexed. iliarked • Exhibit A,' and the proceeding of the county côUrt 
bt t^înyttfànd tlie cobmyilWealth of Và.i markeU ' Exbibit B,' and made part 
aidl'^arcél b£ this retùïn. 
'"io'aMtAî's 23d 4cï2/o/Z)ecem&er, 1891. 
. :. , ! "W. D.WiLMOEE, Jailerof Smyth Ce, Va." 

jBïie Jhearing of the case was continuée! to the: 8th day of January, 
1892, wliePi on the hearing, the folio wing facts were shown: That the 
petitioner was a deputy marshal; that on the llth day of December, 
1891 jhe "was on his way from Independence, Grayson county, Va., 
with a United States prîsoùer in his custody, takiûg said prisoner tothe 
jail of Srnyth county, Va.; that on his way he learned that some men 
werei sellingliquor unlawfully in the neighborhood, and he was told 
that h© would probably meet said men on the road; that from what he 
learned he supposed thèse men to be the two Nelsons; that after receiv- 
ing thilB information hë had not gbne môre than f, mile wheu he met two 
men on the highway who proved to be the two Nelsons; that one of 
théqi was,,carrying a keg, and that he said to them, " It is reported to me 
thatyoB are, selling Ijquor, and I want to see what you hâve got there 
in that keg, and who are you?" that the man with the keg answered, 
"A littJe whisky;" that the deceased said to petitioner, "Who the hell 
are you?" and that petitioner replied, "I am a deputy marshal;" that 
Ihè deceased thçn said, "No damned deputy marshal shall arrest me," 
and drewhis pistol; that at this point the petitioner, having his pistol 
in his hand, firedand killed the deceased. Upon this showing of the 
facts, counsd for the respondent contended that thestate court alone had 
jurisdiction of the case, and insisted that petitioner should remain in 
the custody of the jailer of Smyth county for trial in the state court. 
P. S, Blair, for petitioner. 
A, M. Dickenson, for respondent. 

Paul', District Judge. '^OfBcers who, by virtae of their offices, are 
conservators of the peaiôe^have, at common law, thé right to arrest with- 
out warrant ail persons who are guilty of a breach of the peace, or other 
violation of criminal law, in their présence." 1 Amer. & Eng. Enc. 
Law, 734. The Revised Statutes of the United States provide as fol- 
lows: 

"Sec. 8452. Ëvery persoii who shall hâve in his custody or possession any 
goods, wares, mérchandise, articles, or objects on which taxes are imposed 
by law, for the purpose of selling the same in fraud of the internai revenue 
lawB, or with design to avoid ttie paymentof the taxes imposed thereon, shall 
be liable to a, penalty qf fly« hundred dollars, or not less than double the 
amount of, taxes fraudulently attepapted to be evaded." 

A violation of this statute would be a misdemeanor. Code Va. § 
3879, If committed in the présence of a sheriff, the offender could be 
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arreSted without a warrant. Musede v.Com., 86 Va. 4iS/îO S. E. 
Rep. 534; and Davis, Crim. Lawjj 402. 

It is clearlj' proved that James Nfilaon, the deceased, and his brother, 
Reuben Nelson, who was with him at the time he was killed, had beeii 
engaged only a few houra before in selling liquor unlawfully; that 
Reuben Nelson, when asked by the petitioaer what he had in the keg 
wMch he was carrying, replied tbàt he had "a little whisky." Thèse 
mèn havihg been engaged in selling whisky during the day, 10 or 15 
miles from their home, and: aeknowledging that they had whisky in a 
keg at the time they were accosted by the deputy marshal, the fair pre- 
sumption is that they had said whisky "for the purpose of selling the 
same in fràud of the revenue lawsj" thus bringing their offense within 
the provisSons of section 8452 of the Revised Statutes of the îFnited 
States. It is further shown by the évidence that the petitioner had been 
informed, but a few minutes before hè met the deceased 'and his brother, ' 
that unlawful sales of liquor had been made that day at a cornshucking 
in that immédiate neighborhood, and on the road which the petitioner 
was traveling with his prisoner, and, that he would probably meet the 
men who were selling the liquor; that when he met the two Nelsons he 
snpposed (the évidence shows that he> was correct) ithat they were the 
persons who had been selling the liquor unlawfully. So, seeing the keg 
which one of them carried, aiïd being informed that it contained whisky, ! 
the petitioner was authorized to arrest thèse persons without warrant for 
a violation of the provisions of section 3452 of the Revised Statutes of 
the United States. The court is of the opinion that the offense described 
in that statute was being committed in the présence of the petitioner,' 
and, if he had arrested the men who were doing it, he would bave been 
performing his duty and acting in the line of his authority; for section 
788 of the Revised Statutes of the United States provides that "the 
marshals and their deputies shall bave in each state the same powers, 
in executing the laws of the United States, as the sheriffs and their dep- 
uties in such State may bave by law in executing the laws thereof." 
This slatute invests the marshal and his deputies in this district with 
ail the powers, commoh-law and statutory, which a sheriff and his dep- 
uties bave in the state of Virginia; and, as we bave already seen, a 
sheriff or bis deputy in Virginia bas power to arrest without warrant for 
an offense committed in his présence. 

In addition to the common-law powers of a sheriff in the state of 
Virginia, the Code of Virginia (section 3988) makes it the duty of the 
sheriff to give information of the violation of any pénal law to the at- 
tomey for the commonwealth, whose duty it is to institute a prosecution 
in such case. This duty imposed upon the sheriff necessarily carries 
with it the implied power to investigate, inquire into, and ascertain 
if an offense bas been or is being committed, in order that he may report 
the same to the proper prosecuting officer. The petitioner testifies that 
it was his purpose in stopping the Nelsons, and inquiring their names 
and what they had in the keg, to ascertain if they were violators of the 
law; and that, if they were, he might take the proper steps to'bave them 
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piFosecutiad. In vîew of the duty imposed upon a sheriff by the Code 
of Virginia, and the necessary and incidental power conferred bj' the 
impôsitictti.of that duty, and the marshal, by section 788 of Revised 
StatUtes ôf the United States, having the same power, the petitîoner had 
a right, when he suspected the Nelsons of violating the revenue laws of 
the United States, to make of them, or other persons, ail proper inquiries 
as to suôh violations of law; and being a conseryator of the peace, like 
a sheriff, it was his duty to do so, and in doing so he was acting in the 
Une of hia duty. So the court is of the opinion that, under the facts 
presented in this case, whether it was the purpose of the petitioner to 
arrest the deceased and his brother, or to make inquiries of them with a 
view of ascertaining whether they were or had been engaged in violating 
the infernal tevenue laws, he was acting within the scope of his author- 
ityi and that the circuit court of the United States bas jurisdiction of 
the proseeulion instituted against him in the state court, and that the 
petitioner bas a right tohave the same removed into the circuit court 
for trial. Counsel for the petitioner daims that, under the évidence, he 
is entitled to an absoluta discharge. The court does not care at this 
time to enter into a discussion of the facts as shown by the évidence on 
which this demand is based. For the présent it contents itself with 
saying that it deems it its duty not to discharge the petitioner. He 
will beallowed bail in the sum of $1,000 to appear before the United 
States circuit court at its next regular term at Abingdon. 



Cabico w. WiLMOEE, County Jailer. 
. {Distriet Court, W. D. Virginia. May 14, 1893.) 

1. APPSAIrABLB 0BDER3— HABBAB CORPXJS. 

A district judge, in vacation, allowed a wrlt of Tiabeos corpus for the person of 
a deputy marshal in oustody under state prooesa, and, after hearlng, entered an 
order finding that the petitioner was in oustody for an act done in pursuance of a 
law of the United States, that he had a right to hâve the prosecution against him 
moved to the fédéral circuit court, and therefore held him to bail for his appear- 
ance before that court. Held, that this ■was. a final order, from which an appeal 
would lie to the United States suprême court 

2. Same. 

The writ of /lobeos corpibs allowed by the district court was not the writ pro- 
vided for in Rev. St. § 643, in cases of removal of a prosecution against a revenue 
offlcer from a state to a fédéral court, which writ is issued by the clerlc of the cir- 
cuit court after the filing of the pétition for removal, and therefore was not merely 
anciilary to a pétition for removal which was flled In the circuit court the day after 
the writ was allowed. 

Pétition for Leave to Amend an order made after hearing on habeas 
corpus, 80 as to allow an appeal therefrom to the suprême court. 
€rranted. 

On the 18th day of December, 1891, petitioner presented his pétition 
to the judge of the district court, in vacation of the court, alleging that 
he was unîawfully detained in custody by the respondent on an alleged 
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charge of murder in killing one James Nelson, and alleging that the tîll- 
ing of said Nelson was no murder, but was done in petitioner's own nec- 
essary self-defense, while in the discharge of his duties as deputy mar- 
shal in enforcing the internai revenue laws of the United States, and 
praying fot a writ of habeas corpm cum causa, and also alleging that he had a 
right to be tried in the circuit court of the United States for said alleged of- 
fense. Upbn this pétition the judge of the district court made the fol- 
lowing order: 

"In the District Court ofthe United States for the Western District of Vir- 
ginia, in Vacation. 
"Upon the pétition of Joseph H. Carico, stating that he is illegally detained 
in custody by W. D. Wilmore, the jailer of Smyth couuty, Virginia, a writ 
of habeas corpus is granted him, directed to the said W. D. Wilmore, jailer 
of Smyth county, Virginia, commanding him to hâve the bodyof the said pe- 
titioner, Joseph H. Carico, befpre the judge of this court on Wednesday, the 
23d day of December, 1891. at 10 o'clock a. m., at Abingdon, Virginia, to- 
gether with the day and cause of his caption and détention. 

"John Paul, 
"U. S. District Judge for the Western District of Virginia. 
"December 18, 1891." 

On this order a writ oi habeas corpvs. was issued, returnable to the 23d 
day of December, 1891. Où that day respondent filed his return to said 
writ, as ibllows: 

" To the Hon. Judge Paul, Judge of the District Court of the United 8tates 
for the Western District of Virginia.: W. D. Wilmore, keeper ofthe jail of 
Smyth county, to whom the within writ is directed, has now hère before the 
court the body of Joseph H. Carico, therein named, as thereby commanded; 
and I certify that the cause of the détention of said Joseph H. Carico is a war- 
rant of commitment directed to me, a copy of which is hereto annexed, 
marked 'Exhibit A,' and the proceedings of the county court of Smyth county 
and the commonwealth of Virginia, marked ' Exhibit B,' and made part and 
parcel of this return. 

"Dated this 23d day of December, 1891. 

"W. D. WiLMOEE, Jailer of Smyth Co., Va," 

Upon this return petitioner;Was admitted to bail, and the further hear- 
ing of the case continued to the 8th day of January, 1891, and at a spé- 
cial term of the district court begun on the last-named day at Abingdon, 
Va., the court heard the évidence in the case, and on the 12th day of 
January, 1892, entered the following order: 

"It appearing to the court that petitioner is in custody for an act done in 
pursuance of a law of the IJnited States, and is held in custody contrary to 
law by the jailer of Smyth county, Virginia, and that hé bas a right to hâve 
removed into thé circuit court of tlie Uiiited States foi- the western district 
of Virginia the prosecution pending against him in the county court of Smyth 
county, Virginia, it is therefore ordered that the petitioner be recognized in 
the sura of one thousand dollars for his appearance before the circuit court 
for this district on the Brst day of the next regular term thereof to answer 
the indictment found against him by a grand jury of the county court of 
Smyth county, Virginia." 

F. S. Blair, for petitioner. 
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Ea.ul, District Judge. No appeal; having been taken to this order by 
ïesp^ffld^nt at thé'titxJe it was entered, he now asks leave at this, the first 
tèBtd of ihe district court isince the spécial term at wiiich said order was 
entered;! tdamend tbte -sajHè, and grant him an appeai to the suprême 
édlirt of the United States. Petitioner objects to said order being amended 
as prayed for, on the ground that an appeai lies only from a, final deci- 
siopy §nd that the prder of January 12, 1892, taking petitioner from the 
custody of respondenl, and holding him to answer the indictment to 
the United States court, isnot suchftfinal order as wouldgive respondent 
the rightto âppeal; and ;oQ' the further ground that respondent has no 
right of appeai, éveli if the said order be regarded as final. The court does 
not cohctii; iù thèse objections. It thinks the order releàsing petitioner 
from tlip custody pf respondent, and placing him in the custody of the 
marshal, and holding, hîm to answer in the circuit court of the United 
States the indictment found against him in the county court of Smyth, 
is as final, as far as the respondent is concerned, as if the order had been 
for the absolute discharge of the petitioner from the custody of respond- 
ent. In the argument çounsel for the petitioner çlaimed that no case 
can be found ip the reported décisions of the United States court where 
such an appeai has been allowed to respondent. This position is incor- 
rect. Suph an appeai ^^? allowed to the sherifi" of San Joaquin county, 
Cal., i|^ the, case knowu as the Neagle Case, 135 U. S. 1, 10 Sup. Ct. 
Rep. 658. Sueh an appeai was also allowed in the case of Brimmer v. 
Ribman, 138 U. S. 78, 11 Sup. Ct. Rep. 218; and no doubt other dé- 
cisions mightbè found tô the same effect. 

Nor^s the position tàken by counsel for the petitioner correct that the 
writ of 7ia&c(^ corpw Was'merçly ancillàry to the pétition for the removal 
of the case of The Oommmwealth of Virginia v. Joseph H. Carico from the 
county court of Smyth county. Va., to the circuit court of the United 
States. It wa§t a distinct and différent proceeding, held in a différent 
court, ànd under a différent statuts. It was not taken under the pro- 
visions àî section 648 (if the Revised' StatUtes of the United States, as 
couiis^I for petitioner claiths, in which càlse the writ Would hâve been is- 
sued by thè clerk of the circuit court as provided in said section. The 
i^rit was allôwêd by the district jùdge on the 18th day of December, 
1891, whereas the pétition for removal, as shown by record évidence 
used in thé discussion of this motion, waS not filed in the clerk's office 
of the circuit dourt uhtil the 19th ddy of Becember, 1891. The court 
is of thé opiriîoiî tbàt the respondent in thîgpase has the right to appeai 
to the supTpnje court of the United States, and the order will be amended 
accordingly^ 
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Maebh t;. Qdick-Meal Stove C!o. 

(CirciiU Court, E. D. Missouri. April 25, 1893.) 

1. Patents ros. Inventions— Actions at Law— Jubt Tbials. 

The question of the oonsti'uction of the claims of a patent is the province of tUe 
court, and doea not rest with the jury. 

2. Same— Construction op Claims. 

"Where a daim of a patent readp, "In a gasoline stove, " etc., and then enumerates. 
a numbei- of other éléments, the words, "In a gasoline stove, " will be understood 
as inclliding the well-known èssential éléments of such stoves; and, to enable tho 
plaintiff to reoover, the other éléments of the claim, or their substantial équivalents, 
must be ail found in the défendant's stove. 
8. Same. 

Where the claim of a patent oontains, as an élément, a commingling chamber 
capable of accomplishing two purposes, which are fuUy set forth in the patent, 
(such chamber being in addition to tbu commingling chambërs common to ail gas- 
oline stoves,) and the défendant's stoves hâve only the ordinary commingling 
chambërs, held, that the combination of the clairp is not présent in défendant's stove. 
i. Same— LicENSEE — Covenant. 

A lieensee who covenants not to dispute the validity of a patent, nnder whlchho 
is licensed, wlU not be permitted to do so, but the burden is nevertheless on the 
licensor to show that the licensee bas operated uader his license, and, in the ab- 
sence of such proof, the licensor cannot recover. 
{Syllabu» lyy the Court) 

At Law. Letters patent of the United States were issood to James A. 
Marsh, February 22, 1887, No. 358,284. On the lOth day of March, 
1887, the Quick-Meal Stove Company took a license under the patent^ 
agreeingto jiay a gtipulated rojyalty on ail stoves niade by the company 
under the Marsh patent. An action at law, under the license, was 
brought by Marsh to recover royalties upon certain stoves made by the 
Quick-Meal Company, which. Marsh maintained «anie under his patent, 
while the Quick-Meal Company contended they did not. The claim of 
the patent involved reads as foUows: 

"1. In a gasoline stove, a relort, a corainingling chamber, and a duet Con- 
necting BHiçi retort atid snid chamber, in combinatJOii with a side burner and 
a Romruunicjitlng pipe between ttie said cliainUerand thesidn burner, whereby 
ignitetl gas may be carried from one to tUe other, as and for the purpose set 
forlh." 

The défendant's stove contained only the ordinary commingling 
chambërs, with a tube between the burners which coramunicated with 
one of the commingling chambërs, and which served as an automatic 
lighting device between the burners. At the close of plaintiff's évidence, 
delendant asked the court to direct the jury to tind for the défendant, on 
the ground that the plaintiff had not made out a prima facie case. 

Msse ik Allen- and Edward J. O^Brien, for plaintiff. 

Geo. H. Lolhrop, Geo. H. Knight, and Lubke <fc Muench, for défendant. 

Thayer, District Judge, (charging jury.) I hâve given this case such 
an examination as I hâve been able to in the short tirne that bas elapsed 
since the plaintiff closed his case, and I hâve come to the following con- 
clusion : It is the province of the court to construe the claims of the 
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patent that has been offered in évidence. That construction, of course, 
is to be made in the ligbt of such expert testimony as has been ofîered. 
In the Marsh patent the commingling chamber, D, is both described and 
claimed as a distinct and indepeudent part (ha ving spécial functions) of 
the combination covered bj^ the first claim of the Marsh patent. The 
commingling chamber is provided vvith a separate needle valve marked 
6h the drawing, C, to operate it, and both the commingling chamber 
and the accompanying needle valve seem to be necessary to enable the 
automatic lighting tube, F, to perform one of the functions that the in- 
vënfor had in view; that is to say, the function of heating the side 
burnerj K, for initial lighting purposes. Now, it may be true, and I 
think it is true, that the commingling chamber in the Marsh patent, 
with its valve, G, is a useless device; but the fact remains that it has 
bèen (Jescribed with great détail, and is dearly claimed as an intégral 
part of: the ' Marsh combination or invention. His patent must accord- 
iiigly be lîtiiited to a combination containing that part;, that is tosay, to 
a coHibiptifeion containing a commingling chamber in addition to the or- 
dljiat'y oottimingling chamber or chambers attached to the burners. In 
the (^ûîcTî-Meàl stove this separate and independent commingling cham- 
ber is wanting. It is obvions that the relighting tube in both modes of 
construction acts upon the same principle, and subserves the same pur- 
pdse; ! Iiii tl{tf Qmick-Meal stove the .tube is continuons from one lightto 
t^ie other, while in the Marsh stove it is broken, and passes the flame 
through the commingling chamber, and ont through the small orifice 
that is markéd 6' on the drawing. But this concession does not alter the 
fact that Marsh has described and claimed a part not found in the Quick- 
Meal mode of construction. Having so described and claimed it, it 
béeomes one of the necessary éléments of his combination, though it is 
praotically useless. The licensee, the défendant in this case, is not hère 
alleging that the Marsh patent is voidj that he could not do under his 
liççnse, : He sinjply says: "I hâve not used the patented device covered 
by,.my license;",and there is no évidence, in the opinion of the court, 
to show that he has uàèd it. The resuit is that you, gentlemen of the 
juiryi will be directed to return à veMict in favor of défendant. Plain- 
tifF thereupon took a nonsuit with leavo. 
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In re Coening *t <rf. 

United States v. Gbeenhut et al. 

(District Court, N. D. Ohlo, E. D. June 11, 1893.) 

1. MONOPOLIBB — CrIMITTAL LaW— InDICTMBNT. 

An indictment under the aot of July 3, 1890, relating to inonopolteB, averred that 
défendants, In pursnance of a combination to restrain trade in distillery produots 
between the states and monopolize thetraflic therein, acquiredbyleaseorpurchase, 
prior to the passage of the act, some 70 distilleries, produoing three quarters of tHo 
distillery produots of the United States, and that they continued to operate the 
same af ter the passage of the law, and by certain desoribed means sold the produot 
at increased priées. Seld, that no crime was charged in respect to the purohase 
or continued opération of the distilleries, since therewas no averment thatdefend- 
ants obliçatedthe vendors of the distilleries not to build others, or to withhold their 
capital dr expérience froin the business.' 

2. Bame. 

The indictment further averred that défendants, in pursuance of the combination, 
shipped certain of the produots to Massachusetts, and sold them there throughthelr 
distributing agents to dealers, who were promised a rebate of flVe cents per gallon 
on thelr purchases, provided sueh dealers purohased their distillery produots 
ezclusively f rom the distributing agents, and sold them no lower than the presçribed 
list priées, said rebate to be paid when such dealers should sign a certifloaté that 
they had so purohased ahd'sold for six months; and that by this means défendants 
had controUed and : increased the price of distillery produots in Massachusetts. 
Held, that no orinie was 'charged with respect to suoh sales, sinoe there was no 
averment of any contract whereby the purchasers bound themselves not to pur- 
ohase f rom others, or not to sell at less than Ust priées. 

3. CeIminal Law— Fbdbbal Co0rts— Removai, op Pbisoner. 

On an application to a fédéral court for the removai of a résident of the district 
to a distant state and district for trial, it is the duty of the court to sorutinize the 
indictment, disregar,ding technical defects, but to refuse the warrant if the crime 
alleged is not triable in the district to whioh a removai is sought, or if the indict- 
ment fails to charge any offense under the law. 

At Law. Indictment against Joseph B. Greenhut and others for vio- 
lating the law against monopolies. Heard on application for a warrant 
to remove défendants to another district for trial. Deniedand'prisoners 
discharged. 

Allen. T. Brinsmade, Dist. Atty., for the United States. 

Elihu Root, Thoa. Tluitcher, and S. E. Williatnson, for défendants. 

RicKS, District Judge, This cause comes before me upon the applica- 
tion by the district attomey for a warrant for removai to the district of 
Massachusetts of Warren Gorning and Julius French, citizens of this ju- 
dicial district, against whom is pending an indictment preferred by the 
United Sta,te8 in the district court for thp district of Massachusetts. A 
certified copy of the indictment, together with the return of A. J. Wil- 
liams, a United States coiamissioner for the circuit court of this district, 
that said défendants refufeed to give bail, and were by him çommitted, 
is filed. The défendants object to the granting of a warrant for removai, 
because the indictment does not charge an offense against thel^ws of the 
United, States. Being résidents and citizens of this judicial district, they 

'See 17. S. y. Qreenhut, 50 Fed. Rep. 469. for a décision in the district court of Mas- 
sachusetts on motion to qvash. 
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claim the right, upon this application, to challenge the snfiiciency of the 
indictment, and insist thaliîit is the daty of the district judge, beforeor- 
dering the removal of a citizen to a distant district for trial, to scrutinize 
the indictraent, and to refuse the warijant in case it appears upon the 
face of the indic+ment either that the crime alleged was not committed 
in the district to whieh the removal is asked, or that the indictment does 
not sufSciently charge an offense under the law, or for other material 
defects in that instrument,, or in the act upon which it isïpundéd. The 
order of removal is not a mère ministerial act on the part of the district 
judë;è, but is a judicial function, includiijg the exercise of a légal discré- 
tion upon the papers presented in support of the application. I fully 
concUr Ihithe opinion pfJudges Dillon and Trea* in ReBueU,Z Dill. 
116. In that case, on the proposition that the question of the.sufficiency 
of the indictment was for thé court in which it was found, and not Ibr the 
district judge on an application for the warrant of removal, Judge Dil- 
lon aaidii;"';- ^ ■ 

"I oannot «grée to the proposHion in thehreadth claimed for jt in the prés- 
ent case. 'The provision devolvea on a higb judicial offlcerof tliegovernment 
a uséfiil hW important duty. In a couiitry of such vast extent as ours, it is 
not a Jight matter to arrest a aupposed offeijder, and, on tlie mère order of an 
inferior magistrate, reinove liiua hundreds, it tnay be thousands, of miles fur 
triai. The J^W wiSely provides the previous sanction of the district judge to 
sucH rettiiivai; Mère tech;n|cîiVdefects in an indictment shbuld nOt be regarded; 
but a district judge wl»o ahbuld order the reinoval of aprisoner when tlieonly 
probable cause rdied on ori shown was an îndictmeut, anJ that indictment 
failed to show an otîense against the United States, * * * would mia- 
conceive his duty, and fail tp protect the liberty of the citizen." 

Ordinarily, where an offense charged iîPas committed in the district 
wiiere one or more of theseyeral défendants réside, the trial of the ac- 
clièed should bé had.iti thè di'strict of whiph he is or they are inhabitauts. 
Wheré an èi'ffense bas ^heéh committed iil severai différent districts, and 
the acculsed réside in othér and différent districts^ the government bas a 
right to elect in which one of the districts the prosecution may becon- 
ducted; an.d, under prbpér conditions," tnày elect tç» prosëcute them in a 
district other than that in whiPh they or either of thèm réside. There 
uiay be exceptional conditions which would justify prosecution in a dis- 
trict reiriol!efJi'ôih that in \vhich any one of a nuniber off delendants re- 
feîdéS, or falr reiiriote Irom the district whëre the principal business of the 
acctisçd is boiid'ùèted. !Bui the spirit of Oiir laws is to indict and try of- 
fenses' in thë difetVj'ct wherè the deiendants résidé, if the offense was com- 
toi)t/^ediii$uch district, apd if local infitiences and preSjudicès are not too 
séi!îou^oést&liy tb'bé.dvie^^ '■ . '• ;^' 

' îarù' nibVèjljtP thèse rëfaiaçks becjitise itlàppealrà ît» thîis case that, if 
i^è îWdicttiiéîiï'sùfficiehtlV'jihai'ges^h offénà^ 

^étt^, à s'iihi|î^f''Sfifehsè''T(&'Bûin^ in àltnost'ëVéry ôtl^ér district of 

'ifeVUnttedr^Siaf'éà, àtid thbre ttàgrantly l'a thè clistrict iii wiii'ch some of 
thii'a<5ctifeM''ik6Ïdè, and lri'6hè of which' Sëvei-âr of thém résidé and con- 
diipt,th]eir principal business. It apj^iear^^ fçom the indictpaent that one 
of the défendants résides in tlie sdïïthèm district of New York, where 
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inany transactions similar to those averred iti the indicttaérittalïe place; 
several réside in the southem district of Ohio; several réside in this dis- 
trict; and several réside in the northern district of Illinois, where the 
corporation was organized and bas its légal résidence, and conducts its 
principal business. In each of thèse four districts similar offenses were 
committed, . 

Thèse are net stated as reaaons why they should not be removed for 
trial, if, in fact, a sufBcient indictment is pending against themin the 
district of Massachusetts, but rather as justifying a closer scrutiny into 
the indictment than if the only offenses committed were those alleged in 
this indictment, or tbedistrict of Massachusetts was the only place where 
the strong arm of the law could reach them. Does the indictment 
charge an offense under the act of July 2, 1890, known as "An act to 
protect trade and commerce against unlawful restraints and monopolies?" 
The first section of the act déclares illégal "every combination in the 
form of trust or otherwise, or conspiracy in restraint of trade or commerce 
among the several states, or with foreign nations." The secbnd section 
déclares that "every person who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other person or persons to monop- 
olize any part of the trade or commerce among the several states, or 
with foreign nations, shall be deemedguilty of a misdemeanor." 

The indictment allèges that before the enactment of the law in ques- 
tion the défendants, for the purpose of monopoliïdng and restrainingthe 
trade and commerce in distiliery products among the several states 
of the nation, combined with others, and purchased or leased or other- 
wise obtained control of 70 distilleries, which had theretofore been com- 
peting, separate distilleries, and so operated them as to produce 77, 000,- 
000 gallons of distiliery product, which output comprised about 75- 
100 of the total production of the distilleries of the United States; 
and that the condition of trade in such products during the period 
charged was such that the défendants, by means of their combination, 
were able to prevent free compétition on tbe actual price of such products, 
and thereby control the price, so as to augment and increase the price 
thereof to consumers in the district of Massachusetts, and to restrain trade 
therein among the several states. 

The first count of the indictment allèges a combination on the part of 
the défendants to restrain the trade and commerce in the district of 
Massachusetts, and between that state and other states of the Union, in 
distiliery products, of which it charges that défendants produced 75- 
100 of the entire production of the United States, and avers that on 
October 3, 1890, they sold to Mills & Gafïield, in Boston, 6,642.82 
gallons of alcohol, said alcohol being part of the product ofsaid distill- 
eries, and made in Peoria, 111., and intended to be transported and sold 
to said Mills & Gaffield in Boston; and with the intent to restrain the trade 
therein they fixed the price at which said Mills & Gaffield should sell the 
same in the district of Massachusetts, or for transportation to the other 
states, and did compel said Mills & Gaffield to sell said alcohol tit no less 
price than that fixed by the défendants; and, by reason of their corn- 
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Trinàtion; said défendants did control the amount of said products sold 
va said district or for transportation to other states, and did counteract 
the effect of free compétition on the usual priée at which said products 
«rèré sold in Massachusetts or for transportation to other states, and did 
incïease and augment the price at which said products were sold in said 
state, and for transportation to other states, and did thereby exact and 
procure great sums of money from the citizensof said district, and there- 
by, ând by other means to the jurors unknown, restrain the trade and 
coHmiefoe in said products, between the state of Massachusetts and other 
states of the Union. 

The second oount charges the défendants with combining and mo- 
nopolizing to themselves the trade, and commerce in distillery prod- 
ucts. It charges, in the satae terms set forth in the first count, the 
purchase and lease of 70 distilleries, controlling 75-100 of the dis- 
tillery products of the United States, which distilleries had been before 
that time coœpeting producers; and with the same purpose,,to mo- 
nopolize' the trade in said products, they made 75-100 of the entire 
Gutput of the distillerieSi of the several states; and with the iiitent of 
controlling the trade and priée of said products in said state of Mas- 
sachusetts, and between the several states, and of monopolizing the trade 
in said state and between said states, did^ on the ISthdayoflrfeptember, 
1890, sell to C. I. Hood &;Co., of Lowëll; in said state, through Webb 
(feHarrison, as distributî-ng agents for défendants, 526.62 proof gallons 
ofalcohol, and with intentto monopolizesaid trade did then and thereby 
promise said Hood that if,!for a certain time agreed upon, said Hood 
should purchase exclusively from the défendants his supplies ofsuch 
goods as défendants were thèn making, and during that period should 
not sell such goods at any lower priées than the list of the défendants' 
^distributing agents, and should subscribe to a certitïcate that he had pur- 
chase! ail such supplies from défendants, and had not sold the same 
at priées lower than their distributing agents had sold the same, then 
dèfendanfd would return to said Hood five cents per proof gallon on the 
goods so purchased by Hood. On September 23, 1891, Kelly & Durkee 
having purchased from said Webb & Harrison, as distributing agents of 
défendants, 85.54 proof gallons ofalcohol, said défendants, with intent 
to, and in pursuance of said attempt to monopolize the trade, etc. , did 
at Boston, on said date, promise Kelly & Durkee that, if for the period 
agreed on they purchased exclusively of one or more certain dealers 
named, their supplies of goods then màde by défendants, said dealers 
being then distributing agents for défendants, and should not sell 
suéH goods at àny lower priées thian such dealers' list priées, which 
sàid défendants cbntroUed and fixed, and should oertify that they pur- 
dhasèd ail their distilleryiplroducts for said period from some one of the 
dealers so nained by défendants, and had not sdldi any goods so pur- 
''chaàêd'ait any lower priées than said dealers' list priées, with freight (if 
"any) pâid, then said défendants woaid repay to said Kelly & Durkee 
five cefats for each proof gallon purchased; and that défendants, in pur- 
suance of said comtbiftation, did make other promises to Hood, to the 
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same effect, and also to Kelly & Durkee, and did thereby, in the way 
charged, attempt to monopolize the Irade in said products in said district, 
and between the several statés of the Union. 

The third count charges a combination in restraint of trade, alleging a 
transaction with Hood on October 2, 1891, involving purchases by him 
of 518.81 gallons of distillery products, under circumstances substan- 
tially the same as averred in the preceding counts; alleging that défend- 
ants promised Hood, six months from the date of said purchases, a re- 
bate of five cents per gallon, upon conditions similar to those averred in 
the second count, and averring divers other similar con tracts with Hood 
în the said district. 

And the fourth count avers that on the 7th day of May, 1892, said de- 
fendants entered into a certain contract in restraint of trade and commerce 
in distillery products among the several states, and especially in restraint 
of trade and commerce in Massachusetts and other states, with Kelly & 
Durkee, which contract was, in substance, that, for the pùrpose of se- 
curing thé continuons patronage of the purchaser, the défendants, six 
months after date, promised to repay to Kelly & Durkee five Cents per 
proof gallon of défendants' products then purchased, npon condition that 
said purdhasers or their successors, from date of voucher or purchase to 
time of payment, shall buy exclusively such kind of goods as are pro- 
ducéd by défendants from some one of their agents designated, and shall 
notséll the same at priées lower than said dealers' list priées, and shall 
certify to that effect, said défendants acting in the nameof the Distillery 
& Cattle Feeding Company, being from the 22d of September, 1891, up 
to the findiiig of the indictment, manufacturers of said distillery prod- 
ucts within certain states of the United States other than Massachusetts, 
and the kind of goods referred to in said contract being distillery prod- 
ucts, feaid Kelly & Durkee having on the said 7th day of May com- 
plied"with ail the conditions of said contract. The first, third, and 
fourth tiounts are based on the first section of the act, and charge a com- 
bination and conspiracy in restraint of trade, while the second count 
charges a combination to monopolize a part of the trade in distillery prod- 
uces between the states. 

Now, giving to this indictment the broadest possible construction; 
giving to the facts therein set forth and to the acts committed the mean- 
ing most favorable to the prosecution, — what is the offense charged? It 
is that the défendants, prior to the act of July 2, 1890, by lease or pur- 
chase, acquired some 70 distilleries throughout the several states of 
the Union, and from them produced 77,000,000 gallons of distillery 
products,' which then constituted 75-100 of the entire distillery prod- 
ucts of thé United States, and that they continued to operate said 
distilleries on the same extended scale àfter the act beeame a law; 
that part of thèse products were shipped to the district of Massachu- 
setts, to be sold there and for transportation to other states, and sold by 
fhë défendants, through their distributing agents, to dealers in Massa- 
chusetts, under a promise on the part of the défendants that if said 
dealers should purchase their distillery products exclusively from the 
v.5lF.no.5 — 14 
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distributiti®, agents ©lîthfç, defenijlaqts^i and shpuldsell the same at 
pàoes ilôt lower than ^ha„list priçps of such distributing .agents, and 
should at the expiration of six- mppths , after such pijrchijçes certîfy 
that thiSy had 6o exolwively: purchased from défendants' ageiits, and 
had 80 sold at.tbe sajd priées, then défendants would .pay to such 
dealers a rebateofflAf^ ceuts per galloji on ail their . purchases. The 
indiotment avers tbat tthie priée at which said products sold was higher 
than had; before that tiœeiprevailed» and that by said larrangenaent de- 
fendants controUed and augniented the priées ofsaid produits, and by 
said imeàns exacted ai^d received from the people qf the district of Mas- 
sachusetts a large amount of money over and above that usually received 
for sueh products. 

Thèse are the Ssub8tan:tial ^acts relied upon to constitiite the crime. 
Gf course, it iS:allegedj,W,ith the usualparticularity, that ail this was 
don© iii pursuapce of ft, combinatlon, to restrain trada between the 
statee, and to wonopoli^çf. to the dsleudants the traffic in, the several 
States in. diatillery products, and done with the infent a,nd purpose to 
control the production of said articles a,nd fix the pripes at which they 
should be soM. But it is not suffiçieiit to charge an unlawful intent, 
or to aver that a oombination or a courge of business is in restraint 
of trade, or a.monopolypf trade, inojç^er to constitute a crime. Acts re- 
lied upon to make the pffense must be stated. Acombination of actand 
intent ie needed to çoîi^titute a crime, ,I^p averment of intent alone is 
sufficient; neitheiiiia auy amount of açt aïone; the two^must combine. 

Assuûiing an unlawful intent and purpose of a c,ombination to restrain 
trade and monopolize traffic in thèse distillery prpducts, as charged in 
the indiotment, do thc! acts set forth constitute such restraint and mo- 

-liopoly? In, what respect did the salps made, as charged, restrain trade 
or monopolize the tr^ffiç in distillery products? Thèse terms, as used 
in the act of congress under considération, are well defined at common 
law, and must be considered with référence to such established mean- 
ing. The indictment was prepared- with great care by the district at- 
tomey of Massachusetts» and it is safe to assume that he bas charged 
therein ail the acts which he believed it possible to prove upon the trial. 
Assuming this to be true, the indictment is significant in what it omits 
to charge in the respects above refei;red to. It is not averred that, when 
défendants purohased their 70 distilleries, they obligated the vendors 
not to build bther distilleries, or not to continue in the distillery 
business in the future. It is not ayprred that défendants attempted in 
any way to bind the vendors to wit^iho^d their capital or skUl or expé- 
rience in the business fipn) the public in the future. There is no aver- 

i ment that the défendants in any m9.nner, or at any time, attempted to 
control the business of the.remaining one fourth pf the distilleries in the 
United States, dr in anywayatteipptedtolimit their output, or by agree- 

vOient with them control the pripe atffhich their products should be 
sold, or in any degree restrain: theip Irade, or limit the territory over 
which their trade àhould extend. The full scope of the averments in 
this respect is that before this law was passed by congress the défend- 
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ants legally purchaaed with their own capital three fourths of the distillr 
eries in the United States, and that they produced 77,000,000 gallons 
of distillery products, and sold thèse products in the markets of the sev- 
eral states at the best possible priées; and that they continued so to own 
and operate said distilleries, and so to sell their products, after the pas- 
sage Of this act. This they did without any attempt at any time, by 
contract, to control the production of the other distilleries, or the priées 
at whicb they should sell, or without any contract with such distillers 
in any way restraining trade; The indictment, therefore, in my judg- 
ment, wholly fails to charge a crime, so lar as the purchase of said dis- 
tilleries or their ijianufacture of distilled products before the passage of 
the act is concerned, or so far as they are charged with continuing to 
own and operate them with unlawlul intent after ihe passage of the act. 

Do the aots, in connection with the transportation and sale of said 
products in the district of Massachusetts as charged, constitute an of- 
fense? The Bubstantial facts in this respect, as averred, are that défend- 
ants sold thèir products in Massachusetts, through distributing agents, 
to dealers there, who were promised a rebate of five cents per gallon on 
ail their purchases, provided said dealers : purchased thtir distillery 
products exclus! vely from défendants' agents, and provided they spld 
the saine at priées no lower than the list priées of such agents; and said 
rebate was to be paid when the dealers should sign a certificate that they 
had so exclusively purchased from défendants' agents, ?nd had so sold 
at priées ho lower than the list priées of said agents. The indictment 
in thèse averments is again signiticant for its omissions. It fails to charge 
a contract on: the part of the dealer that he would not purchase distillery 
products from other distilleries, or any contract on his part binding hini- 
self to sell at défendants' priées. Such dealers were ofi'ered the rebate 
as an inducement to purchase exclusively from the défendants, and to 
sell at the priées défendants fixed; but there is no contract averred by 
which the dealers obligated themselves to do so. In what respects, then, 
are thèse acts charged différent from the customary efforts of manufac- 
turers or dealers to increase the sale of their products and push their 
business by the many artifices of trade? 

There are no contracts averred, as between the défendants and their 
customers, which are in restraint of trade. Their acts are rather in- 
tended to increase their trade, but not by restraining the liberty of the 
customer to deal with others, if he wishes to, or can do so, with advan- 
tage to himself. If thèse acts are illégal and in restraint of trade, and 
if they constitute a monopoly under this act, it niay well be denomiuated 
an act U> restrain legitimate enterprise, and limit and qualify the own- 
ership in property. The acts charged are common and fréquent to many 
branches of manufacture and trade, and if the défendants are guilty in 
the manner of nrtaking sales of their products, as set forth in the indictr 
ment, thé act is more sweeping in its provisions than ever contemplated 
by eongress, as manifestly appears from the debates iri the senate when 
the act wasbefore it for considération. From those debates it is évident 
that ihe congrès^ did not intend to limit, the amount of capital a citizen 
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siioùld iïivest in any Une of buainessj or restrain hîs enérgy or enterprise 
in acquirina; for himself ail the trade possible in such business, provided 
in doing so he did not, by illégal contracts or devices, rastrain others 
ff6m puisming the same business, or deprive the public from enjoying 
the'advantages ôf the free use of capital, ski^.l, and expérience of com- 
petitôrs.' I am therefore of the opinion that as to the manner in which 
the défendants made the sales of their products, so fàr as their acts are 
set ont in the indictment, there ia no restraint of trade or monopoly 
shown, and there is no crime stated or charged. The indictment ia 
therefore insu fficient in charging a crime as to either the purchase and 
use of the distilleries or as to the sale of their product^. 

It was contended by counsel that, after thèse products reached the state 
of'Massachusetts, they bëcame property owned and held by the défend- 
ants under the laws of that state, and what waa done with -such products 
thereafter in that state did not in any way relate to comniertSe between 
the States, and therefore the act of congress could not be held to apply to 
such sales. It was further urged that; if congress intended to say that 
the acquisition of thesë distilleries, by purchase or leaae, by the defend- 
àhts, %èïbre the act was passed, was a crime, such act was unconstitu- 
tionaî, because i/t poat facto in its character. It was further contended 
that if congress meantto define as a monopoly-'-and therefore as a crime 
-—thé acquisition by the défendants of the large number of distilleries al- 
lëged în the indictment, when such ownership or control was lawful in 
thé étatès' where they were so owned, then congress exceedéd its powers, 
and such act is void. But I hâve not deemed it necessary to pass upon 
thèse questions. I hâve carefuUy considered ail the acts and unlawful 
combinàtioûs set forth in the indictment in the first, third, and fourth 
counts, and, for the reiasons hereinbefore stated, I am satisfied they are 
insufiBcient to make out the crime co'vered by the first section of the act, 
viz., a c6mbination in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the several states; and giving to 
the word "monopoly" its cOmmon-law meaning, which is the meaning 
congress clearly intended,, I find the allégations in the second count in- 
sufHcientto make out the crime covered by the second section of the act, 
viz., a coDibination or conspiracy to monopoli ze any part of the traaeor 
cônlmërce between the States. ' ; 

In reachihg'this Conclusion, I am relieved to know that if I am in 
error the' gOvefnnient can speedily protect the public from this alleged 
monopoly by à civil proceeding in ^ny district in the United States in 
which the défendants transact their business. The act of congress wisely 
made speâàl provision for just such civil suits, and' conferred jurisdic- 
tiOn upon the circuit courts ot^the United States to enjoin parties from 
Carryirig on any monopoly or business in restraint of trade. The dis- 
trict âttorneys of the United States, by permission of the attorneyigen- 
eral, may instituté such proceedings in equity in any district where 
proper service of process can be obtained upon any of the défendants, 
and provisions are made for speeding such nases to an early hearing. A 
suit of this nature was lately instituted in the United States circuit court 
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at Nashville, Tenn., by the United States through îts district attomey, 
and against an illégal coal monopoly, doing business under a combina- 
tion clearly differing from this case, and manifestly illégal; and that 
Company was enjoined from doing business, and the public in that suit 
protected against the high priées in coal which resulted from a contract 
held illégal under this act. If, therefore, the attorney gênerai of the 
United States should deeni it proper to further test the question of 
whether the business of the défendants in this case is a monopoly, or in 
restraint of trade, he may authorize such a civil proceeding to be insti- 
tuted, and by such suit speedily.secure an adjudication from the circuit 
courts as to the effect and scope of this act. Inasmuch as thèse défend- 
ants were legally engaged in this extended business before the act of con- 
gress was passed, it would be fair and proper to proceed against them 
first by sueh civil suit. The public would be better protected, and 
more promptly benefited, bysuch proceeding, because itcould bespeed- 
ily heard, and relief be effectually granted, by an injunction restraining 
such business, i and destroying the monopoly, if such the court shoûld 
adjudge it to be. The warrant for removal will therefore be denied, and 
the défendants discharged from further: custody. 



In re Tbkrell. 

United States v. Greenhut et al. 

{CiimM Cotmt, S. D. New Tork. June 38, 1893.) 

1. Cbiminai, Law-^Habbas Corpus— Jubisdiotion of Cibchit Courts— Removal o» 
Prisokee. 

Where a prisoner, arrestod under warrant based upon an indiotment in a distant 
State and district, is held pending an application to the district courtier a warrant 
of removal for trial, the circuit court of the district in which he is held has 
authority on hai)e<i8 corpus to examine such indictment, and to releasâ the pris- 
oner, if in its judgment the indiotment should be quashed on demurrer. 

8. Illégal Combînations— Contbaots in Restraint of Trade— Indiotment. 

An indictment ùndèr the act of July 3, 1890, relating to moQopoliës, averred in 
the fourth count that défendants, in pursuance of a combination to restrain trade 
in distillery prbducts between the states, sbipped certain whisky to Massachu- 
setts, and sold it thére through theirdistrlbuting agents to dealers under a contract 
whereby said dealers were promised a rebate of five cents per gallon on their pur- 
chases, providing such dealers purchased their distillery products exolusively from 
the dlstributing agents, and sold them no lowerthan the préscribed list priées; 
said rebate to bë paid. when such dealers should sign a oertiflcate that they had so 
purchased and sold for six months; and that by this méans défendants had con- 
troUed and increttsâd the prioe of distillery prodacts in Hasstohusetts. Held, 
that no crima yja» charged with respect to such sales, since there was po avërment 
of any conti^àct whéreby the dealers bound themselvès not to purchase from 
others, or tiOt to < sell at less than list prioes. In re Coming, 51 Fed. Rep. 305, 
approved. 

Pétition by Herbert L. Terrell for a wnt of habeas corpus. Prisoner 
-discharged. : ; . 

Thoa. Thacher and Elihu Root, for petitioner. 



21*11 FEDERAL BEPOHTERi, VOl. 51. 

0twàtdMtàJiM,JD]Bt. Attyif.aM Mtmlièll IJcarfe, Asstv Dîbt. Atty,, 
for iki© 'United States. ; ■ 

'IjaOoMbe, Circuit Judge. The petitioner was arrested in this district 
npoUia warrant issmedby a United States conamissioner hère. The 
warrant was based upon a» affidavit, which was itself based solely upon 
the tourth pount in an iiôdictment found' by the grand jury in the dis- 
trict court of the United States for the district of Massachusetts. The 
petitioner being in custody of the United States marshal to await the 
order of the district judge, under Rev. St. § 1014, for his removal to 
the district of Massachusetts, writs of habeas corpits and certiorari were 
issued, to' which retums hâve been made. It is not disputed by the 
district attorney that it ifi not only the right, but the duty, of the dis- 
trict court, before orderifig removal, to look irito the indictment, so far 
as to be satisfied that an offense against the United States ia charged, 
and that it is such an offense as may lawfuUy be tried in the forum to 
which itis claimed theaccused should be removed; and the sariie right 
and duty arises upon hubeàs corpvs, whether the petitioner is held un- 
der the warrant of removal issued by the district judge whose décision 
is thus reviewed, or under the warrant of the comrnissioner to await 
the action ol" the district judge. The later décisions of the circuit 
courts abundantly establish this proposition. In re Budl, 3 DiJl. 116; 
In re Doig, 4 Fed. Rep. 193; U. S. v. Brawner, 7 Fed. Rep. 86; U. S. v. 
Rogers, 23 Fed. . Rep. 658; U. S. v. Fovikes, 49 Fed. Rep. 50. This 
practice was followed in Re Pallîsser, 136 U. S. 257, 10 Sup. Ct. Rep. 
1034, and approvedby^tl»« suprême court in Homer v. U. S., 143 U. S. 
207, 12 Sup. Ct. Rep. 407. There is good cause for holding that this 
power should be exereised liberally, whenever the judge betbre whom 
the questions are raised, on application for a warrant of removal, or on 
Mbèas corpus, \S satisfied', from the face of the indictmeht, that were 
such indictment before him for trial, and demurred to, he would quash 
it. , Tbis is a cpuntry of,.yast extent, and it Would be a grave abuse of 
the rigbts of the citizen if, when charged with alleged offenses comraitted 
perhaps in some place he Jiàd neveir visited, he were removable to a 
district thousands of. miles from his home, to answer to an indictment 
fatally defective, on any naere theory of a comity which would require 
the sufficiency of the innïiciment to be tested only in the particular 
court in which it is pendingv Nor should themere novelty of the points 
raised. be held to precludé Wie court, befqre which cornes the question of 
removal, frôrti pBssitig apoh theni, when it bas no doubt as to how it 
woijld pass upon thw if ihe cause :were peuding before H. If the 
questions are of such ft-Çharéctier thàtjit is thoûght desirabl*è that the 
opjtnion of an appellatejÇourt should be obtained, such a proceeding as 
this is the more appropriate way in which to raise them, for a décision 
hère adverse to the government is reviewable by appeal; but a similar 
dieeiflioii-onthf trial iS'fiiialj as the" govêrftrhent câhnot appeal froni a 
criminal judgment. U. S. v. Sangea, 144 U. S. 310, 12 Sup. Ct, Rep. 
609. ■- : ■■ ^-■■' ' ^' ^^ 
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The points of-Iaw arising upon this indictment were ail carefully 
considered by Judge RiCKS in his opinion (filed June 11, 1892, N. Dist. 
Ohio) on application for a removal in Re Corning, 61 Fed. Rep. 205 
In that opinion I entirely concur; and the district attorney, apparently 
admitting its application, has discussed only the questions arising under 
the fourth count, urging that the learned judge did not fuUy apprehend 
the avermeiits of that count, and therefore erred in holding that nocon- 
traçt was iEiverred by which the dealers obligated themselves to purchase 
•exclusively from défendants, and tp sell at the priées défendants fixed. 
It is insisted that the paper set ont in the fourth count becamé a con- 
tract on Slày 7, 1892, when the purchasers signed it, and that it is dis- 
tinctly cbarged that défendants made such contract "in restraint of trade 
and commerce among the several states" on May 7, 1892, But, though 
it be conceded that the contract set forth in the indictment was made on 
that day.'it does not follow that it was a contract in restraint of trade. 
The only trade which it is pretended was at ail curtailed or affected in 
■&ay way was the trade of Kelly & Durkee in distillery products bet\^een 
September 23, 1891 , and May 7, 1892. During that period they bought 
such products only from certain named dealers in a limited numbpr 
of States, and sold only at priées fixed by the défendants; but they did 
so only because they chose to, — because the oSer of a rebate to pur- 
^îhasèrs who would thus conduct their business waà an inducemeut 
operatjing upon their self-interest. No obligation of any kind con- 
strained them so to do; during that entjre period, certainly, no contract 
restrained them, for there was no contract in existence. They were en- 
tirely free'to buy from whom they pleased, and to sell at any priée they 
chose. The statu te does not prohibit the oSering of spécial induCements 
to such purchasers as shall make ail their purchases from a single con- 
cern, and shall sell only at the priées fixed by it, even though those 
induoemetits be so favorable as to accomplish their object. It is not 
the actual restraint of trade (if such be restraint of trade) that is made 
illégal by thé statu te, but the making of a contract in restraint bf trade, 
of a contract which restrains or is intended to restrain trade. It is 
diflScult tb understand upon what priijciple it can be contended that 
trade is restrained by a contract, when no contract exists. That, when 
the trade in distillery products which Kelly & Durkee carried on be- 
tween September 16, 1891, and May 7, 1892, was restrained, (if re- 
strained it were,") there was no contract in existence, is conclusively 
admitted on the face of the indictment ifeelf, which dharges the statutory 
oâ"ensé, tb wit, the making of a contract, etc., as committed on May 
7, 1892. : The petitioner should be discbarged. 
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Masten V. HoNT et cd. 

(Circuit Cnurt, D.Maaaachusetta. June 39, 1893.) 

1. Fatbnts tor Invbntions— Construotion or Claim— Combinatiok. 

Lettèi» patent No. 831,883, issued July 7, 1885, to Cornélius E. Masten for a flre- 
crackër, covèrs, in claim 1, "the match, Bj and fuse, C, in combinatlon wlth the solid 
plug, D, and body, A, substantially as set fprtl». " Theispeoiflcations make no réf- 
érence to the prier state of the art, and mèrely state that the invention produces 
*'a moré désirable article" "than is now in ordinary use, " without partlcularizing 
the points constituting: the ImprovemenJ. Meld, that the presumption of novelty 
applies to the comblnation as a whole, and, in the absence of évidence as to the 
• prior state of the art, the court bas no power to déclare' that the match, B, or its 
équivalent, vrae not essential, and to bold that a Uke cracker, wlth a continuons 
fuse, is an infringement. 
8. Samb. 

The use of the conjunction ''and"betweentheword8''matoh,B," and "fuse, C," 
' does not show that tpe match and fuse constitute but one élément, of which a con- 
tinuons f use wpuld be the équivalent. 

In Bquity. Suit by Cornélius E. MaSten against Edmund S. Hunt 
et dt. for iniringeiiieiît of letters patent No. 321,833, issued July 7, 1885, 
to conlplainfilit for a firecracker. Bill dismissed. 

The speoification attd claim of the patent are as follows: 

Be it known that I, Cornélius E. Masten, of Boston, in the county of Suf- 
fdll:, stàte of Massachusetts, hâve invented a certain new and Useful improve- 
tneiit in ftrecrackers, of whlch the following is a description sufflciently full, 
clear, and «xact to enable any person skilled In the art or science to which 
said inventioû appertains to make and use the same, référence being had to 
the açcoinpanyingjdrawing, forming a part of tbis speciâcation, in which 
the figure isaiVerticallongitudinal section. , 

My invention relates more especially to large flrecrackers, or the class known 
as "cannon crackers;" and it consists in a novel construction and arrange- 
ment of. the parts, as hereinafter moré îully sét forth and clainied, by which 
a more désirable article of this cbaracteï is produced than is now in ordinary 
use. The nature and opération of the iipprovement will be readily under- 
stood by ail conversant wijth such mattera from the following explanation, 
its extrême simplicity rendering an elaborate description uhnecessary: In 
the drawing, A represents the body of the cracker, B the match, and G the 
fuse. Thé body is cylindrical in form,' and is composed of layers of strong, 
tough paper overlapping each other^ and cemented together in the usual 
manner. The match is composed of cotton, powder, and gum, the cotton be- 
ing saturated with a solution of the gum, and then rolled in powder, or the 
powder rubbed into it and dried. The fuse is composed of a short cord or 
twist of ordinary tquch-paper, into the inner end of which the outer end of 
tbe match is insérted and secured, as seéfa ait x. The breech plug, D, of the 
cracker consists Of fire clay, and is insérted in the body atound the fuse and 
match as follows: The-fUSe and matCh'hàving been flrst: unitéd, aâ shown 
and described, the fuse is insérted in a vertically-arranged hole in the center 
of an anvll or stake, which fits cloaely into the lower end, d, of the body. 
This stake is provided with a rabbet or shoulder on which the end, r, of the 
body rests; the body standing vertically with the match in its center when 
the stake is insérted. Powdered flre clay, or similar material, of proper tem- 
pérament, is then introduced around the match throiigh the open upper end 
of the body, and rammed down to form the solid plug, D, by means of a hol- 
low ramrod, which is adapted to pass freely over the match. The body is. 
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then filled wîth the charge (rf,expjp9iyp copipgiind, E, and theWftfl ôf the 
muzzle plug inserted. This-piag'aîriBiÀa oï a «ylindrical shell. H, open at 
both ends, and'adapted to lit closel^r intO: the body, the shell being provided 
with a centrally disposed plugiM, compôsèâbï fiie clay, or similar material, 
wljf 5 ?Jisi r^tb iné4s ïb hM' ^^f§ the shell is inserted. ïhe ri:çBtj, p, is com- 
posed of làyerâ of paper overlapping each other, and propéuy ce'mënted to- 
gether, and is seciired in the bo3y. A, by ffleans of glue or cernent. In fire- 
cracliers of this character the muzzle plug pr wad is usually rammed down 
onto the charge or Hlling with svl^cient fo^fe to secure the wad firmly in the 
body of the cracker, thereby, on, accountôf the pâture of the fllling, greatly 
rediicing the force of the exploBiQH, and çausirfè -^t to produce far less noise 
than when the plug is loosSeily inserted, ajui ceniented into the body, as de- 
scribed. j 

Havingthus explained my iny^entlôni wtii4 ^ ch»ira is: (1) In a flrecracker, 
the match, B, and fuse, C, in combiMatiorl'yith tlie solid plug, D, and body, 
A, substantially as set forth. (2) The imprOved lîrecracker herein described, 
the saine consisting of the bôdy. A, fuse, C, match, B, plug, D, shell, H, 
plug, M, and fllling or chargk'E, consti'iicted. combined, and arraiiged to 
operate substantially as describ^. ' 

J. S. Richardson and Oheerléti C. Morgan, for complainant. 
Maynadier & Bench, for deCendants. ■. 

î \ ' J J. 

Phtnam, Circuit Judge. iThiâ case a^.ses on the first claîm in com- 
plainant's patent, and the onjy défense àlleged at the argument was non- 
infringement. This défense, hûyvever, involves the construction of the 
claim in question, as the de^phdante. artj manufacturing the article de- 
scribed by it, except only thftt .thay use^* continuons safety fuse instead 
of the "match, B," and the ^ fijse, C." -It seems to me that to restrain 
respondents in this cause, woyld give complainant a monopoly of ail so 
called "cannon crackers" in JiiQ toanufacture of which a clay plug is 
forced into the body of the w^ekèr aft0^ tlè body bas been " cemented 
together in the usual ma&fiif^*, If he wqs entiûed to ask from the pat- 
ent office so much as this, fais specificiitions and claims fail to show 
it. The spécifications make no référence to the state of the art, and 
do not particularize in whdt respects domplainant's combination was 
an improvement, using.liçi référence to this, only the gênerai language 
that by the invention a mgre ."désirable article" is produced "than 
is now in ordinary use." Therefore ti^çre is nothing on the face of 
the patent from which the (jpuçt can infer that any élément in the 
combination is more or less essentiel or important than any other. Com- 
plainant claims that the conjuniçtion between the words "match, B," 
and "luse, C," shows that the matbh and fuse make but one élément, and 
that, therefore, by the terms of t^e patent, they are the équivalent of a 
continuous fuse; but the presunjption raised by this collocation is too 
weak to safely guide the court. The presumption of novelty in this case 
applies ©nly te the Sbmbination As a whole, and does not apply to any 
of its éléments. Neither party bas shown to the court;; hyprôpérproof, 
theSfifeteoiÉ the art pïibr to complainant^ iriventioîj»"'" 1 aïii satisfied that 
Exhibits Perigoftnd Perigo 2, that is, tfiô Chiûese crackers, were ,con- 
Btructed by rolling in the clay plug, and not in the niethpd described in 
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cômplainaïlt's spécifications; but this factis raerely négative in its effect, 
as it is limitée! to thèse particular exhibits, and doesnot iiiform the court 
whetber or not other crackers of différent construction . were on the 
market. James Shepard (page 31 , answer 10, and page 34, answer 19) 
conclades that certain éléments in oomplainant's cracker are new; but 
he does. not qualify himself as one having historical knowledge or in- 
formation about this particular trade, and his meithod of reaching bis 
conclusion as to the construction of Exhibits Perigo and Perigo 2 indi- 
catés tljat: hevcould not. In McDonald v. WliUney^ 2i Fed. Rep. 600, 
the combination was expressly described in the claim as embracing four 
rolls; bot, either from the face of the patent or from other matters in the 
record , the court Was able to conclude that the gist of the invention in 
issue was '* thé séparation and adjustment of the rolls, held together by 
spring pressure, by means of a treadle and levers; " and the court, there- 
fore, enjoinéd a machitie with only three rolls. There may àlso be other 
conditions under which a patentée may be enabled to meet the effect of 
an unneeessary subdivision in his claim of the éléments of his combina- 
tion; but, in the absence of the matters stated in this opinion as not ap- 
pearing in this case, it seems to me I hâve no power to, pronounce any 
élément nïore or less essential than others, or to déclare that any divi- 
sion or subdivision appearing on the face of the claim is unimportant, 
or that the gist of the invention is in a new method of combining the 
clay plug with the body of the cracker, or, for that or for any other 
reason, to décide that any manufacture is an infringement, unless it 
combines with the rest the "match, B," or the équivalent of that précise 
élément. 

In applying the law to the facts in this record, I am guided by the 
results in Vance v. CampbeU, 1 Black, 427; McClain v. Cktmayer, 141 U. 
S. 419, 12 Sup. et. Rep. 76; and Dryfoosv. Wiese, 124 U. S. 82, 8 Sup. 
et. Rep. 354, — more than by that in Machine Co. v. Lancasler, 129 U. 
S. 263, 9 Sup. et. Rep. 299. 

The latter case, however, cites (page 280, 129 U. S., and page 305, 9 
Sup. et. Rep.) the ruling of Vice ehancellor Wood as follows: 

" When the thing is wholly novel, and one which bas never been achieved 
before, the machine itself which is invénted necessarily contains a great 
amount of novelty in ail its parts; and one looks very narrowly and very 
jealously upoh any other machines for effecting the same object, to see 
whether or not they are merely colorable contrivances for evading that which 
has been before done. When the object itself is one which is not new, but 
the means oaly are new, one is not inclined to say that a person who invents 
a particular means of doing something that has been known to ail the world 
long before has a right to extend very largely the interprétation of those 
means which he has adopted for carrying it into effect." 

The difficulty in the présent case is that, as already pointed ont, the 
complainant does not show by his spécifications, or the proofs, whether 
the "object itself" is new in any essential particular, as, for example, 
whether a body constructed like this with a clay plug pressed into it is 
novel. To paraphrase the suprême court in the same case (page 273, 
129 U. S. , and page 302, 9 Sup. Ct. Rep.) the complainant does not show 
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#béther or hot the invention is one of a "primary character," td which 
the doctrine of équivalents applies to its full extent, or whether or not 
Ûié inventer was a "mare improver" upon something "capable of ac- 
COmplishing the same gênerai resuit;" in which latter case, the court 
SMd, "his daims would properly reçoive a narrower interprétation." 
- Again, in McCUm, v, Ortmayer, supra, the suprême cpurt, on page 
425, 141 V. 8., and page 78^ 12 Sup. Ct. Rep., laid down the fol- 
lowing rule: 

'''•The principle announeed by this court in Vanoev. Campbell, 1 Black, 
427,. that, where a patentée déclares upon a eombination of éléments wliieh he 
asBefts constitqte the noyelty of bis Inyention, he cannot, in bis proof s, abandon 
apftrt Qf such eombination and maintaln bis claim to the rest, is applicable 
to a case bf tbis kind, where a patentée bas claimed more than is uecessary 
to tlié succeissfal wOrking bf bis device." 

f his does, not stricUy govern the case at bar; but it illustrâtes clearly 
tjiatitdoes not follow that the complainant can abandon "match, B," 
as a distinct élément, and claim a continuons fuse as the équivalent of 
his fuse and match, merely because he has made a subdivision which it 
may prove waa not "necessary to the successful working of his device." 
Although in this opinion I hâve not only pointed eut the négative nature 
of the complainant's spécifications, but hâve also referred to the lack in 
the record of any proof of the state of the art prior to the invention in 
question, yet I do not mean to he understood as now holding that any 
such proof would hâve enabled me to reach a différent conclusion. In 
view of what appears, or rather fails to appear, on the face of the patent, 
I havé not considered whether any Une of proofs would relieve the com- 
plainant, and I hâve referred to the lack of them merely because it 
strengthens the case as presented to me. Let respondents draw a decree 
of dismissal, wijth costs, and submit it to the court, with proof that it 
bas been served on the complainant. 



RODENHAUSEN V. KeYSTONE WaGON Co.^ 
(dreuit Court, E. D. Pennsylvania. April 29, 1893.) 

Patbnts for Inventions— Çonstrdotion of Olaw— Noveltt. 

Letters patent No. 211,053, for a dumping-wagon, are to be construed as for a. 
dumping-wagon wllerein the body is raised front and rear simultaneously, by fold- 
ing arms connected with the body and ruhning gear, and sui table connections ba- 
tween the forward ends of the arms and wagon body, whereby, as the latter is 
raised, It moves rearwardly also with a single power device operatlng upon one or 
more of its arms, whereby a single continuous opération will elevate both ends of 
the body, atid move it réarwards, and embrace patentable novelty. 

Bill in Equity by Leonhard Eodenhausen to restraîn the Keystone 
Wagon Company from infringing letters patent No. 211,052, for dump- 
ing-wagons. Decree for complainant. 

>Beport6d by Mark Wilks Collet, Ësq., of the Fhiladelphlabar. 
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Jérôme Catty and Ernest Howard HunteTf for complainant. 
E. Olinlon Rhodes, for respondent. 

BuTLEB, District Judge. The suit is for infringement of letters pat- 
ent No. 211,052, granted to L. Rodenhausen for " improvement in 
dumping-wagons." The answer attacks the patent — for want of patent- 
able novelty — ^and àlso dénies infringement. The spécifications state 
that the invention consists "in Connecting the body of the wagon to the 
reaches, truck, or running gear thereof by means of folding or radius 
arms, to either of which power raay be applied in order to raise the 
body — the élévation of the body being simultaneous front and rear — by 
the power exerted on one of the arms, which are preferably in pairs," 
and describès the means whereby this is accomplished, more specifically 
and particuiarly by the drawings flled, and the following référence to 
them: 

"A represents the body of the wagon, and B the running gear. C rep- 
résenta the arms, which are pivoted to the body A and reaches a or axles 6/ 
and to either of said arms is connected mechanism for causing them to move 
from a horizontal to a vertical position. In the présent case I employ a cord 
or chain, d, which is wound on a proper drum and connected to one limb of 
the rear lever C, which is triangular in form for purposes of strength; but 
other mecbanical means may be employed — such, for instance, as a pinion se- 
cured to the axis of one of the arms, and a rack fltted to the sill and reaching 
meshing with said pinion, or a screw connected to an arm and a suitable por- 
tion of the body or running gear. When the body is in its normal position 
it resta on the siils or truck, the arms occupying horizontal or somewhat hor- 
izontal positions, as shown in figure 1." 

There is but one claim, which reads as follows: 

"Folding arms connected to the body and running gear, substantially as 
described, whereby the front and rear of the body will be simultaneously 
raisedas statèd." 

The concluding words — referring to certain functions of the invention 
— neither limit nor other wise affect the scope of the claim, and may be 
treated as àurplusage. Both the claim and spécifications are unskill- 
fully drawn. There is, however, no serions difficulty in so construing 
them as to cover the invention; and this appears so distinctly from the 
drawings and spécifications as to be unmistakable. It is an improved 
dumping-wagon, wherein the body is raiSed front and rear simulta- 
neously, by folding arms connected with the body and running gear, 
and suitable connections between the forward end of the folding arms 
and wagon body, whereby, as the latter is raised, it moves rearwardly 
also, and insures proper inclination for discharging its load by gravityj 
with a single power device operating upon one or more of the arms, 
whereby one continuons opération of the same will elevate both ends of 
the body and move it rearward. 

Does this invention show patentable novelty? The former state of 
the art is so well summarized by the complaiuant's expert, Mr. Hunter» 
that ve adopt his statement: 
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The old dutçpfngreftr^i aS) we}l ^l^fflji^WH» ûonsisted c(f ft feo^y ra^ 
pivoted on tbe axie so as to tilt and discharge its coqte;^^s on the ground. The 
next step in the improvement in the du'm'ping-wagôn is tfhat shown in the Iske 
patent, mai;k,pd defendant's '.Exhibit P,' in which \ye havç tlie old dumping- 
<êi¥î «ftèteJe* to thé froiit ànd sU^pofted upon ft-frarae, and second pair of 
Mhâelsimakinga ifburrtwheeledcart. Owing to thë greatebloà4 Which would 
IjeîJBriid^ance of thp pivot point, pqjjyflr devices w€r«; airanged at the forward 
«nd for raising this païtof the^wagon body. The extrême rear end of the 
l^iagpn bçdy was neoessarily lowsred.'j^nd, the coal, which was discharged by 
grâvity, wâis guided to' tlië place ôflréCeptibn by a chute. We next corne to the 
in^SI&cation of thls Wagon of Iske'à,* as disctosed in the patent of Bulloclc & 
Kanîgttii of 1876, aM mârlted defendanft'B ' Exhibit H.' In this Case we hâve 
the same gênerai featmesof the Iskedumpiag- wagon, but with this différence: 
ThejwrtKOh bodyis p^lîntittted to njoye rearwardly upon the irunning gear before 
b^ing irilted, and instead of being tilted close to the rear end, and at a point 
aboyj^ the rear axle, the tilting is inade to take place to th^ rear of the rear 
àxié aiid àt or about the center of gravity of the wagon body. The rear end of 
the wagon body, however, in the Uullock & Hanigan device, still descended to 
a Ii9\*^èrïel6vatiun thaii' the running gear reafhes, but, as a gifeater length of 
thé Wagon body was btought to tlie rear of the pivot connection, the said 
wagonbody was flrstfiiised at botb ends simultaneously, and to an equal ex- 
tëtitJ, bèfore the tilting opération is permltted. When the tilting opération 
Ultiniately takes placée the discharge ^nd of the wagon body in the Bullock & 
Hànigan patent is on SUbstantially the same level as the diseharge end of the 
lâke wàifOn, neitbér of which have thëir discharge ends raised tiâ high as the 
nôïihal élévation of th'at end when the wa»On body wasresting iiponthe run- 
ning gear. It is to be observed that, aside from the aut<yniatic arrangement 
for dumping and rt^turning the wagon body to the running gear in tlie Bul- 
lock ft'Hànigan patétit, we hâve the bottotn of the wagon body somewhat in- 
clined to, in a measure, reduce the necéssàry obliquity feqùired in the dump- 
ing opération. We next corne to the furtlier development of the art as dis- 
closed in the Bailey patent of 1878, aind marked defendant's • Exliibit G,' ia 
Wbîiih ^e haTéf the Inèlined wagon body of Bullock &; Hanigan, combined 
with an eievating dëvice sutih assliown at the forward end of the Iske wagon, 
at both the front and rear ends, so that the wagon body may beelevated, flrst at 
pne> end, and 4^ieo at the other, by tyxt separate power devioes ôperaied succes- 
sivély or ^^t différent times. In the construction shown in this Bailey 1878 
patent, the rèàr end was elevated first in the curved gui^çs H. and then the for- 
ward eiid was eleyated by a second power device toincreàae the obliquity of the 
floor of the Wagoh body to cause the coal to be discharged by gravity. Whilé 
the Bailey wagon of 1878 overcame in a measure the defects of tlie wagons of 
the Bullock & Hanigan patents and Iske patent, in that it elevated the entire 
wagon body and coal to a higher élévation at ail points than its normal posi- 
tioii wiien rcstîng upon<tbe ru,nning gear, and at the same time imparting to the 
floor of the waggn body the necessary inclination so that the coal may be dis- 
charged to a greater 'distance in tbe chiite, yët in accomplishing this improve- 
ment over the Bullock •& Hanigan patent construction the said Bailey device 
lostthe advantage, whlCh consisted in naoving the wagon body rearWardly, 
and also in that it required two devices instead of a single one to manipulate 
the body," j 

In this state of the art, Mr. Rodenhausen produced the improved 
dumping-wagon abovedescribed.i That it was newând requited the ex- 
ercise of invention : in a patentable ae^se, we cannot doubt. It pos- 
sessed great advantages over ail wagons previously constructed for the 
same purpose, and for more than a dozen years the patentée manufac- 
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tpred and sold it exten8ively,iwitîiout his right to the œonopoly being 
questioned. The respondent's subséquent act, in taking the Klees pat- 
ent-^n part, at least, for substantially the same tMng— is a virtuàl 
concession of this right. 

Does the respondènt infringe? This point, as well as the one just 
considered, wâs earnestly and ably contested by the respondent's coun- 
sel; but hère again our judgment is against him. A minute analysis 
and comparison of the two wagons is unnecessary. With the mod- 
els and drawings before us, and ail the aid affordedby the respond- 
ent's expert, we are not able to find any substantial différence between 
them. la each the bed is raised, front and rear, and shifted back- 
wards, at the proper angle, simultaneously, by one opération of devices 
and coffbinations, so sirailar in principle and effect as to be substantially 
undistinguishable. It is just possible the respondènt bas in some re^ 
spects improved on tbe complainant's wagon. If he has, however, this 
does not exQ^se hia infringement. A decree must bè entered accord* 
ingly 



Abbott Machine Co. t». Bonn étal. 
(Circuit Coitrt, JN".X». JmrK»!». May 3, 1898.) 

PATBHTS rOR ISTBNTIONS— CHEOK PSOTBOTOB-f-rÇATENTABI-E ISYBUTIOlî. 

The foiirth and fllth claima of letters patent No. 401,871, issued Aprll 23, 1889, to 
Bdwin O. Abbott, for a de vice for cutting' figurés or letters in bauk cbecks, whioh 
claims are for. the combination pf a stationary feed roll, a rotatable shaft, fized at 
one end and movable at the otber, and a lever to move the shaft, are void for want 
of inveiitiob^ since the only difTerence between that and prior machines is that the 
lower roU^r, insteadof the ilpper one, is |ila(^e, movable. 

In Equiljy. Bill by the Abbott Machine Company against Robert H. 
Bonn and otbers for injunctipn and accounting. 
Charles H, Roberts, ior complainant. 
McCl^n, pu'fnniina & Moviùm, fox Aeîmàania. 

Blodgbît, District Judge. This is a bill in equity^ chargjng défend- 
ant with thft infringement of patent No. 401,871, granted April 23, 1889, 
to Edwin 0. Abbott, for a "cbeck protector." The patent in question 
shows a device for cutting or punching letters, figures, or signs into pa- 
per, and its main use is for so cutting or perforating into bank checks 
or drafts the, figures denoting the amount for which the check or draft is 
drawn, thereby giving an additional security against an altération of the 
check. Infringement is charged of the fourth and fifth claims of the 
patent, which cover the feeding mechanism of the machine. Thèse 
claims are: 

"(4) In a feeding device for a check protector, the combination of a statioh- 
ary feed roll and rotatable shaft, âxed at one end and movablé at the opposite 
end» a feeç) roll mounted on the tnovable end of tbe shaft, and a lever engag- 
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ing with tbe sbaft for moving It to càrry the feed rolls frôm contact, substan- 
ttellyas described. (5) In a feed ing device for a check protector, the com- 
b^atipnof a station ary, feed roll, a rotatable sliaf t, moimted at one. énd in 
fixéd bearingB, a feed roll mounted upon tbe opposite end of the sbaft, a lever 
çarrying tbe latter end of the shaft, whereby to move it to carry its feed roll 
ifom the stationary féed roll, and a spring for normally holding the feed rolls 
in eobtàct, substantialiy as described." 

It appears from the proofs that, in order to make a device of this kind 
serve the purpose for which it is intend ed, it is highly désirable to ob- 
taÏQ a correct alignmentahd spacing of the signs aûd figures eut or per- 
fdratéd into the check or draft. It is also necessary that the line of signs 
or figures denoting the amount shall be parallel with the written or 
printed matter of the check, and hence the machine must hâve an end- 
wise feed, and the parts must be so arranged as that the check to be 
operated on can be inSerted sidewàys into the machine at about the 
point where the figures are to be eut; or, in other words, directly under 
the cutting or perforating mechanism. Both the complainant's and the 
défendants' machines hâve a platen, or métal plate, the width of which 
is about that of the length of an ordinary bank check, and the check to 
be operated on is laid upon this platen, and then pushed sidewàys, un- 
til it is brought properly under the cutting mechanisni. The feed is ob- 
tained by two friction rollers, which are so near in contact as to firmly 
hold the check between thena, so.thatj by rotating the lower of thèse 
rollers, the check is moved or fed length wise, and an intermittent mo- 
tion is imparted to this lower roller by means of a lever and pawl acting 
upoQ the shaft which carfies them. This lower roller is movable on its 
shaft beneàth the platen, and a portion of the platen is eut away, so as 
to allow the upper surface of the roller to extend slightly above the up- 
per surface of the platen, when it is rotated to move the check. It is 
plain, therefore, that the end of this lower roller which reaches above 
the fiurifiace of the platen will interfère to some extent with the sidewàys 
movement of the check when the operator attempts to push it into place 
onder the cutters, and to obviate this diflBculty the end of the shaft 
which carries the lower roller is attached to a lever, which bas a slight 
movement up and down, this movement being controUed by a spring so 
arrahged aà to hold the rôUer in operating position,- — that is, in contact, 
or nearly so, with the ùpper roller, — but which admits of depressing 
the lower roller so that its entire upper surface will be below the upper 
surface of the platen, whereby the operator can, when he wishes to in- 
sert the check, depress the lower roller entirely out of the way of the 
sidewdBe movement of the check, and when the check is in place to be 
operated upon, the constraint being removed from the spring, the roller 
résumes its position slightly above the platen, where the check is held 
firmly between the upper and lower rollers, and moved endwise inter- 
mittently to be acted upon by the punches or cutters by the intermittent 
révolution of the Iq^pp roller. 

The contention of the case is whether it was patentable to make this 
lower feed ïoller movable^ so that itcould be depressed below the platen, 
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while the operator was inseiting the check, and then allowed to return 
to its place in close contact with the upper roller, so that the check 
would be held between them; the défendant contending that it was old, 
at the time of this patent, to hang or adjust a roller friction wheel or 
pinion so that it could be swung into or out of its working position or 
engagement. It appears from the proof that the device of two roUers ar- 
rangea to hold the check between them and feed it forward by the in- 
termittent revolving of one, in a check protector, was old at the date of 
this patent. Also that it was old to separate the rollers so as to allow 
the check to be inserted sideways between them. AU this is shown in 
the German machine in évidence, the movable function being given 
to the upper or idie roller; and ail that this patentée bas done is to make 
the lower roller movable instead of the upper one. The question, then, 
is, was it novel to make a lower roller movable, so that it could be 
dropped below the upper surface of the platen by hanging the shaft which 
carried the roller in a movable bearing? From the testimony in the 
case, I am satisfied that it was an old and well-known mechanical de- 
vice to so arrange the bearing of a wheel, pinion, or roller that it could 
be moved into or out of working engagement, which is what this patent- 
ée did with this lower roller, and what was done with the upper roller 
of the German machine, This is shown in the Peterson machine and 
the Curtis machine, models 6î which are in évidence. Thèse were ma- 
chines for planing or dressing lumber, and a feed wheel or roller was so 
arrangea as to be movable in its bearings, whereby it accommodated it- 
self to the thickness of the board to be operated on. With proof show- 
ing a feed for a check protector where the upper roller was movable 
vertically to admit of the insertion of the check between the rollers, and 
proof showing actuated rollers in other classes of machinery capable of 
being moved into or out of working position by mounting the roller 
shaft or axle on a movable lever or beam, I can see no invention in so 
changing the old structure of check protectors as to allow the séparation 
of the surfaces of the two feed rollers by hanging the lower or acting 
roller on a movable bearing, instead of leaving the function of moving in 
the upper roller. The upper roller, in order to be movable, must be set 
in some form of movable bearing, and to change this qqality of movability 
from the upper to the lower roller did not involve invention, What Mr. 
Abbott was seeking to do was to secure a clear, open space between thèse 
two feed rollers, into which the check could be pushed by a sideways 
movement along the surface of the platen, where it could be kept smooth 
and straight, and he did this by setting his lower roller on a bearing which 
could be so depressed as to carry the roller below the upper surface of 
the platen. With planing and molding machines, having pressure roll- 
ers so adjusted that one could rise or fall to meet the inequalities of the 
lumber to be operated upon, so well-known in the art, and a check pro- 
tector with a movable upper roller, I do not see how any inventive gen- 
ius is called into action to bring the movable rollers from those machines 
into this machine. The inventor found this old pressure roller not per- 
forming the exact function of his feed roller, but so nearly analogous as 
v.5lF.no,6 — 16 
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toauggest its adaptabilitj', without essential change, to his purpose; and, 
it; seems to me he merely appropriated it to a new use by putting it into 
a icômbination wherè it simply performs its old function, although it 
cipeiâtes on a dififerent material for a difi'erent resuit. The machine qf 
the lâeféndant in this case, while it ,is a check protector like the com- 
plainarit's, doe.s its work in a différent way, and I see no reason why the 
inveator or patentée oif defendanta' machine had pot the same right to go 
tothfeOld art and sélect a movablebearing for pne of his feed roUers as 
the. patentée in this case ^ had. 'What I mean is that as it was old, as 
skbwn by the proof, to make check protectors with a movable upper feed- 
rollec, there ia no invention in making such a miachine with a movable 
IciFerfeedroller; and aiclftim for such lower feed roUer, in combination 
withlother parts of the mechanism, is not for a new and patentable com- 
binatîoi», although it nialy make a more convenient machine. For thèse 
reasdaetl am of opinion that so much of tbe complainant's device as is 
c©vered by claims 4 imd 6 is not novel, and tJie bill will be dismissed 
foB want of equity. ; ■ 



, ,, , Bbown MANti^^ Co. w. David Bradley Manuf'g Co. 

.■ ^ "', , (Circuit Cçmrt, N. D. IlMnpi*. June X8, 1892.) 

1. PÀ'rtek*é'FOB'ÏHVBNTIOïrS--NoV«LTT— Cut/riVATOK COÙPUNGS. 

vTihia'ifir»)! plaim of Jettera patent No. 190,616, issued May 15, 1877, for an Improve- 

ment Ux cpuplings for ouJtiVators, oonsisting of a pipe box provided with a projeo- 

• tloîi iadàpted to eb-bpèràlje with a spHng, wëight, or the draugbt, to rock the pipa 

box ag^ipst, or with! tiiôweight pf the reareultivators or plows, Is void for want 

, pf.jaoveity, havinpr been antioipated by letters patent issued June 11, 1873, to Wil- 

' liain Hà^ùp. Mani^fiàitur-lng Co. v. Deere, 31 Fed. Rep. 709, re versed. 

a. Si£MBt*-BlïBNT or CUiIM-t-GOMBINATlON. ' 

Baid cla^tn. cannot tpe^oonsidered a combination claim for the combination of the 
.plt)e box *ith a sp'rlnfi; or Welght and a plôw beam and axle, since a olaim cannot 
be treated as a combination claim, in the absence. of the word "combination, " and 
. of a statement of the speçiflc éléments of wlilch it Is composed. 

In Equity. Bill by thè Brown Manufecturing Company against the 
David Bradlëy Manutacturing Company for an injunction and account- 

ing- . , , ."."?;',„,■" ' , 

George Ef. Ohridy atid W, T. Underwood, for complainant. 
West 4t Émid, for defëhdànt. 

BlôdgéW, District Jb^ge. ;This*is â bill for an injunction and ac- 
counting by rëason ôf thé ialléged inMngement of patent No. 190,816, 
granted to W. P.Broii'tij May 15, 187*7, for an "improvemeût in coup- 
lîrigs'for bùltlyatbfs.'' Thé patentée says in his spécifications : 

"My ipverition relates! tb an improvèdtorm of coupling for fastenlng the 
for Wî^i-d éiidé' of thé ti'éahi? of plowà dr gangs to thë axle of a whëeled cuiti- 
vator. TKe improvenièrit consista in the piirticulàï construction and ar- 
rangement ôf a tube or piipe box,, tutnîng loosely upon the horizontal ends of 
the crank axle, and :cpnDeoteâ, thrpggh an adjustable ôtirrup or sleeve and 
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bracket, with a head having a long bearing at riglit anglies to the pipe box, 
to which Kead the forward enda of the plow beam are bolted, while the pipe 
box, is provided with means forturningit againstthe gravity of the attached 
cultivator in the rear. wheieby the said cultivators are manipulated with 
greater ease, as hereinafter more fully deacribed. * *■ !* ■ ïo render the 
intinipulation of the plowa or cultivators easy, I prpvide an arrangement 
whereby either springs, weights, or the draught powei may be uiilized for 
sustaining a part of the weiglit of the said cuftivators when they are lifted 
from the ground to be hung up or shifted laterally. In atcomplishing this, 
I construct ttie pipe box with a hooked arm, M, and arrange a slifl spring, 
N, of métal or rubber, uponthe niain frame above, se as to engage, by 
means.of iiiloop, with the end of the arm. M, to rock tlie pipe box; and, as 
tb^, QUltiyator beam iii the rear ia rigidly attached to the pipe box by the 
stiri'up or tlie sleeve of the screw boit, the spring bas the tendency to rock 
the pipe box, and assist the driver in lifting the ciiltivatorS. I do not claim, 
brokdly, the applicatiun of springs to sustain a part ot the weight of the cul- 
tivator^ as tiiis is shown in my |.atent No. 128,701, of 1872; but I do claim a 
pipe box provided with an arm or projection adapted to rock the same." 

The patent contains three claims, but infringeraent is only charged as 
to the first of thèse claims, which is : 

"(1) The pipe box provided with a projection adapted to co-operate with 
a spring, weight, or the ilraughfc, to rock the said pipe box against or with 
the weight of the rear cultivators or plows, substantially as and for the pur- 
pose described. " 

The défenses relied upon are : (1) That this claim is void for want 
ofnovelty; (2) that the défendant does Ilot infringe. 

It is insisted on the part of the complainarit that this is a combina- 
tion claim, and must he considered as such, and that there must be 
read into the claim a spring 01* weight, a plow beam and axle, such as 
are described in the spécifications. I cannot concur with the counsel 
for complainant in this view of the claim. In terms, it is a spécifie 
claim for a pipe box, with a projection adapted to co-operate with a 
spring. It does not suggest, or state, that it is a combination claim, 
but proceeds, as it seems to me, upon the assumption that the pat- 
entée was the original and first inventor of a pipe box, with a pro- 
jection adapted to co-operate with a spring. A claim cannot be treated 
as a combination ciaitn, in the absence of the word "combination," 
and of a statement of the spécifie éléments of which it is composed. 
Burden v. Corning, 2 Fish. Pat. Cas. 495. "When a claim is explicit, 
the Courts cannot al ter or enlarge it. * * * The courts cannot be 
expected to wade throUgh the history of the art, and spell out what 
might hâve been but has not béen claimed. When the terms of a 
claim in a patent are clear and distinct, (as they always should be,) 
the patentée, in a suit brought upon a patent, is bound by it. He can 
claim nothing beyond it. * * * He cannot show that his inven- 
tion is broader than the terms of the claim, or, if broader, he must be 
held to bave surrendered the surplus to the public." Keystone Bridge 
Co. V. Phœnix Iron Co., 95 U. S. 278. "Claims for devices cannot be 
changed to claims for combination by construction." Couse v. John- 
son, 16 O. G. 719; Ice Co. v. Pocher, 24 0. G. 1274. 
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The patentée says in his spécification: 

" The improvement consista in the particular construction and arrange- 
ment of a tube or pipe box. * * * I do not claim broadly tlie application 
of springs; * * • but I do claim a pipe box provided with an arm or 
projection adapted to rock the same." 

, This language clearly imports that the patentée intended to make a 
daim for the device, standing alone, of a pipe box with a projectionj 
that is, such a projection as is adapted to co-operate with a spring to 
rock the pipe on the axle. And this view of the firat claim is much 
strengthened and confirmed by the fact that the second claiîn is a 
combitiation claim of ail the éléments which complainant insista 
should be read into the first claim, when, if what is now insisted upon 
as the true construction of the first claim is correct, this second claim 
is whoUy superfiuous. Upon the issue of want of novelty, a large 
number of prior patents hâve been put into the case, such as the 
Luppen of 1870, the Coonrod of 1867, the Stover of 1870, and the 
Litçhfield & Corbin of 1873; ail of which show a pipe box or sleeves 
fitting loosely upon the axle, so as to allow the pipe to be rocked ver- 
tically upon the axle. But the patent which seems to me to most 
fnlly anticipate the device, covered by the first claim of complaiuant's 
patent, is the patent of William Haslup, of June 11, 1872. This pat- 
ent shows a sleeve or pipe box working upon a crank axle for the 
p^rpose of attaching the plow thereto, and enabling it to be rocked 
upon the axle, and a projection rigidly attached to the pipe box, and 
extending upward to the driver's seat in the form of a lever, whereby 
the plow can be rocked upon the axle by the hand of the driver. This 
device seems to me, in every respect, to be an anticipation of this first 
çlaim. The arm, 0, extending upward to the driver's seat, is manifestly 
a projection which is adapted to co-operate with a spring or weight to 
rock the pipe box against or with the weight of the cultivator. Hère is 
a pipe box with a projection ready made to hand, adapted to co-operate 
with a .spring exacûy like the device described in this claim. It will be 
noticed that the spring is no part of the claim. The pipe box must 
hâve a projeçtipn adapted to co-operate with a spring, that is, a projec- 
tion to which a spring can be attached which will aid in rocking the 
plow upon the axle, or, as the claim says, to rock the pipe box, when, 
of course, it would rock a plow if it was properly attached to the pipe. 
With this view of the construction to be put upon this claim, and the 
relation of the device therein described to the older art, I am of opinion 
that this claim is void for want of novelty. 
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BsowN Manuf'o Co. «. Debbb & Oo> 

{Circuit Court, N. D. llUnolt. June 18, 1893.) 

In Eqnity. 

A. W. Train anà George W. Christy, for complainant. 

Bond, Adams <£ Pickard, for défendant. 

Blodgett, District Judge. This is a bill in équity for the alleged infringe- 
ment of patent Ko. 190,816, granted May 15, 1877, to William P. Brown, for 
an "improvement in couplings for cultivators. " Infringement is charged 
of the flrst claim only of the patent, which is: "(1) The pipe box provided 
with a projection adapted to co-operate with a spring, weight, or the draught, 
to rock tlie said pipe box against, or with the weight of the rear cultivators or 
plows, substanlially as and for the purpose described." On a former hearing 
of this case, upon the pleadings and proofs before me, the patent was held to 
be valid, and the défendants held to hâve infringed the same, and an interloc- 
utory decree entered, referring the case to a master to take an accounting of 
proQts and damages. Subsequently, in examining other cases, such strong 
doubts arose in my mind as to the correctness of the (inding that I ordered a 
reargument, and, after such reargument and a re-examination of the proofs 
in the case, I hâve corne to the conclusion that my former décision, reported 
in 21 Fed. Rep. 709, was wholly erroneous, and feel compelled to enter a de- 
cree flnding tiiis claim void for want of novelty, and dismissing the bill for 
want of equity. My reasons for doing this will be found at length in the dé- 
cision this day rendered in the case of 8ame Complainant v. David Bradley 
Manuf'g Co., 51 Fed. Rep. 226. 



American Paper Pail & Box Co. et al. v. National Folding Box & 

Paper Co. 

{Circuit Court of Apiieals, Second Circuit. July 30, 1892.) 
1. Patents pob Inventions — Prelimwart Injukction — Pbiob Adjcmoation — ^Ap- 

PEAL. 

On ai)peal f rom a preliminary injunotioh, the prior adjudication on which such 
injunctlon was based will, in the absence of some controlling reason, hâve the same 
weight with the circuit court of appeals which it should hâve had with the circuit 
court which granted the injunction. 
8. Same. 

The revlew of the interlocutory order for an injunction cannot be converted into 
areviewofthe final adjudication upon which it is based; but while the circuit 
court, upon a motion for an injunction, might deem itself constrained, contrary to 
its own judgment, to adopt the rulings of anolher circuit court upon questions of 
law made at final hearing, the circuit court of appeals is at liberty to re-ezamine 
such rulings,. dispose of the questions of law conformably to its own convictions, 
and accord to the former adjudication such weight as in its own judgment such ad- 
judication was entitled to upon the motion. 
8. Same— Improvement in Paper Boxes— Infbingement. 

The circuit court for the southern district of New York having adjudicated the 
validity of the second claim of letters patent No. 171,866, for an improvement in 
paper boxes, (41 Fed. Rep. 139,) thereafter granted a preliminary injunction, based 
upon such prior adjudication, against a third party, (48 Fed, Rep. 918,} no aew de- 



230 .to.i .A y:',.i ;-v-.EEDERAIi:8EEO»TER, V0I.-5I;. ... ;•,".■■.■ ;:;:;,- 

Penses having been interposed. Béld, on appeal to the circuit court of appeals for 
the second circuit, .that tlie prior adjUj^ioation wQUld hâve t,he same weight witli 
the circuit court oTtippeaia wliloh-tt Mâd with thé circuit court. 
i. Same— Infringbment — Papbr Boxes. 

Tlie second cl^imofletters patent Noi 171,866, issued January 4, 1876, to Reuben 
Ritter f or an improvement in paper boxés, describes a box'consisting of a single 
sbeet of paper, and retaining its shape by the interlocliing of iiaps projecting 
from the sld>i9 into ajots in the ends. îhe slots are perpendicular to the bottom of 
thebox, and made iettgéfthàd the Widïh of the flaps^ so that when adjusted the 
straight edge of the flap engages with the straight edge of the slot, and does not 
merely hook into the corner of it. In defendant's box the projections of the flaps 
are sobstantially the same as those of the patent. The slots, however, are at an 
angle #itb the Vertical corner of the box; instead of p'arallel with it. but the 
stroight çdga of the projection is also altered, 90 that its locljing edge and the lock- 
, i|ag çdge of the slot a^e pàrallel with eaph ott^er. A transverse slot is added at the 
uppôr extremity of thé lockiûg slot, but on' the eiamination of modèls It appears 
that thé projection anfl slot engage' straight edge to straight edge. Helil, that 
therOi is Infrin^ement, notwithstahdtng the apparent différences. 48 Fed. Rep. 
913, a%nied. ,1 

Appeal from the Circuit Court for the Southern District of New 
York. 

Iri Equity. Bill by the National Fôlding Box & Paper Company 
against the American Paper Pail & Box Company and Isador Tahl, 
for infringement of letters patent No. 171,866, granted January 4, 
1876, to Reuben Ritter for an improvement in paper boxes. Order 
granting a preliminary injunction, (48 Fed. Rep. 913,) based on a prior 
adjudication, (41 Fed; Rep. 139,) from which défendants appeal. 
Affirmed. 

The patent in suit relates to paper boxes and box covers eut out of a 
single sheet of paper, and known as "knoek-down" boxes. They are 
sold, shipped, and stored flat. When put in use, their sides and ends 
are bent upwards, and flaps, projecting from the sides, are passed 
around the corners, and inserted into slots in the ends. There is thus 
formed a shallow rectangular box, with rectangular sides, which is held 
in shape without the use of rivets, mucilage, or any foreign substance. 
The slot into which the flap is inserted is located in the end strip, per- 
pendicular to the bottom of the box, and therefore pàrallel with the in- 
ner edge of the projection at the end of the flap. The slot is longer 
than the widtb of the flap, which is to be thrust into it, and is located 
at such a distance from the corner that, when the box is set up and the 
flap thrust in, the projection of the latter will just pass within ihe box. 
The pecUliar feature of this method of loeking which complainant relies 
upon is the circumstance that the projection engages the straight edge 
of the projection with the straight edge of the slot; such engagement 
takiag place aometimes at ofte point, sonietimes at another, and some- 
times, again, throughout the entire length of the projection. One sup- 
posed bènefit derived from this peculiar mode of engagement is the 
securing of a greater degree of automatic adjustability, the box more 
readily accommodating itself to slight variations in the position of the 
parts relatively to each other, whether caused by imperfect cutting out 
of the blatik, or by carelessness in setting it up. 

WaUer D. Edmonds, for complainant. 
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The proviouâly adjudicated construction and vaiidity of the patent is, on 
this appeal from an order, as conclusive on this court as upon the learned 
judge below. 

The doctrine is established that, on motion for preliminary injunetlon, 
prlor adjudication atter contest is, in absence of opposing and cogent évi- 
dence by defendanits of new défense, or of collusive or imperfeet présentation 
of former défense, res adjudioata as to construction and vaiidity of patent, 
and, provided infringement is found, entitles complainant to a preliminary 
injunction as a matter of substantial rigbt. Manvfacturing Co. y. Hiokok, 
20 Fed. Eep, 116; Be/Hgerating Co. v. Gillett, 31 Fed. Rep. 809; Searlt 
V. Worden, 11 Fed. Rep. 501, 602; Purifter Co. v. Christian, 3 Ban. & A. 
42, 43; Jones v. Merrill, 8 O. G. 401; Page v. Burglar Alarm Tel. Co., 2 
Fed. Rep. 330; Blake v. Rawson, 6 Fish. Pat. Cas. 74; Cohum v. Clark, 15 
Fed. Rep. 804; Cohum v. Brainard, 16 Fed. Rep. 412; Cary v. Spring Bed 
Co., 26 Fed. Rep. 38. 

On the record berein, no error was committed below in adopting the con- 
Btruction and vaiidity of the patent established by said unreversed test case. 
Appellee alHrmatiyeiy proved hereln that ail known défenses were tried in 
said case. Appellant did not deny this. The judge below, being same who 
trièd that case, bas expressly found, as a matter of fact, that "no new 
défenses are interposed" hereln. By said prior adjudication, under the cir- 
cumstances, was settled for the circuit judge below, and for every circuit in 
the United States, and also for this court of appeals, on mère appeal from 
order, the construction and meaning-of the patent, and novelty, utillty, and 
patentability of Rittér's invention in vlew of the prlor state of the art. 

Such prior adjudication, made on testimony sifted by cross-examination, 
should not be set aside on mère e» parte experts' affldavits presenting no 
new défenses. Complainant is entltled to a cross-examination of défendants' 
experts before being deprived of the advantage of its prevlous decree, duly 
rendered upon final hearing. Contrary practice would practically prevent 
ail preliminary injunctions, (now substantially dépendent on prior adjudica- 
tion.) because interested experts' affldavits, sustaining almost any novel and 
confusing theory, ate readily attainable. But thèse should not prevail over 
the construction and interprétation of an impartial judge. There is tbere- 
fore hère no question open for revlew except infringement. 

R. Bach McUaster, for défendants. 

Before Wallaoe and Shipman, Circuit Judges. 

Shipman, Circuit Judge. This is an appeal by the défendants from 
an interlocutory order of the circuit court for the southern district ol 
New York, which granted a preliminary injunction against the défend- 
ants for an infringement of the second claim of letters patent No. 171,- 
866, dated January 4, 1876, to Reuben Ritter, for an improvement in 
paper boxes, which are eut out of a single sheet of paper, and in which 
the sides interlock with each other by means of projecting flaps in- 
serted into slots in the paper. The original adjudication upon the 
vaiidity of the second claim of the patent was made by Judge Lacombf 
in Folding BoxCo. v. Nugent, reported in 41 Fed. Rep. 139. The opin- 
ion contains a description of the patented device, and of the peculiarity 
of the projection and slots which the coiirt found to be the subject of the 
daim. Upon the présent motion, the circuit court followed its previ- 
ous construction of the patent, "especially in view of the fact that no 
nerw défenses are interposed." The appeal calls upon this court to state 



2S2 FEDERAL EEPOETEB, Vol. 51. 

îte position, as an appellate court, in regard to motions of thischaracter, 
and particularly with respect to the weight which is to be given to the 
prevjous adjudication, which is generally the foundation of a prelim- 
itiary injunction. The appellate court is to examine the interlocutory 
décision of the circuit c<?urt in the light of the aflBdavits, and of the his- 
tory of the patent, and the adjudications thereon, which were presented 
to thât court. The adjudication upon which the motion for preliminary 
iiyunction wàs hased, not being the subject of the appeal, it is to hâve the 
eame weight which it ^ould hâve before the circuit court. But while 
the circuit court, upon a motion for an injunction, might deem itself 
constrained, contrary to its o^n judgment, to adopt the rulings of another 
circuit court upon questions of law made at final hearing, this court is 
at liberty to re-examine such rulings, dispose of the questions of law 
confofmably to its own convictions, and accord to the former adjudica- 
tions such weight as in its own judgment it was entitled to upon the 
motion. In the absence of some controlling reason for disregarding it, 
the former adjudication should hâve the same weight in this court which 
it has as the foundation for a preliminary injunction before the circuit 
court. The effect which is to be given such adjudication in the circuit 
court is well stated in the syllabus of Mr. Justice Miller's opinion in 
Purifier Co. v. Christian, 3 Ban. &A. 42, as foUows: 

"Where a patent has been established by a décision of a circuit court, atter 
careful considération, that décision is entitled to verygreat weight in a sub- 
séquent application, either before the same court or any other for a prelimi- 
nary injunction or any preliminary relief. !' 

We concur in this statement of the law. Appeals from orders are not 
to be confoùnded with appeals from final decrees, and the rule which 
we hâve thus stated will not prevent our review of the adjudication itself, 
whenever it and the record upon which it was made shall be presented 
upon appeal. The tendency of any différent rule would be to produce 
confusion, and convert the review of the interlocutory order into a re- 
view of the final adjudication upon which it was founded. Under this 
statement of the questions upon the appeal, we follow, upon this hear- 
ing, the construction of the second cîaim of the patent which was 
adopted by Judge Lacombe in the Nugent Case, and which sustained its 
novelty and patentability. His theory was that the second claîm re- 
ferred to a method of locking, whereby the flap projection is not hooked 
into a corner of the slot, bu^ where the straight edge of the projection is 
engaged with the straight edge of the slot, " such engagement taking 
place sometimes at one point, sometimes at another, and sometimes, 
again, throughout the entire length of the projection; in other words, as 
was stated in the décision which was appealed from, the patent was 
limited to a locking device which operated by the engagement of a hook- 
ing device with a slot, not at a single point of contact, but where the 
hook and slot were so arranged as to be brought in contact straight edge 
to straight edge." Oneadvantage of this method is that the fragile ma- 
terial of the box is not so easily torn as it is when the projection is 
hooked into a corner or end of the slot, and a sudden strain is brought 
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to bear upon one angular point. The question of înfrîngement îa thus 
the only substantial one which is to be disposed of upon this appeal. 

The projecting portions of the retaining pièces in the défendants' box 
are substantially the same as those which are shown in the second claim. 
One différence in the slots of the two devices is that the slot of the in- 
fringing box is at an angle with the vertical corner of the box instead of 
parallelwith it. But the straight edge of the projection having also been 
altered, so that both the locking edge and the edge of the slot are par- 
allel with each other, there is no différence in the mode of opération. 
Another, and apparently more important, différence is that a transverse 
slot bas been added at the upper extremity of the locking slot. This 
change raises the question whether the locking in the défendants' box is 
not performed by a hooking of the flap into the angle in the slot so that 
the engagement is at a single point of contact. But an examination of 
the box shows that a portion of the défendants' slot is manifestly upon a 
straight edge with the projection, and that the strain is substantially along 
this portion of the slot which is parallel with the projection, and that 
the idéa that the locking is caused by the hooking of the projection into 
the angle pf the slot, though attractive at first sight, is not sustained by 
the facts. "We conçu r with the circuit court upon the q^uestion of in- 
fiingemeut, and itâ order is affîrmed. 



Dederick V. Seigmund. 
(Circuit Coti/rt of Appeals, Second Cia-cuit. July 20, 1893.) 

Patbitts ïoh Invbntjons— Limitation of Claim— Bamno Presses. 

In letters patent No. 232,400, issued Septomber 21, 1880, to Albert A. Oehrt for 
an improyement in baling presses, the inventor describes a means of arrestlng the 
backward motion of the traverser, by causinff the top press plankingto be inwardlr 
adjustable b^ means of a set screw, so as to impinge upon the traverser, and grad- 
ually oheck its motion. He also sugerests that the same resuit may be accomplished 
by permanently narrowing the planklng. ifeltJ, that the patentability of thèse de- 
vices is of a very low order, and the second claim, which covers " a friction plate oi 
pressure contrivance for applying friction to the traverser to retard its backward 
movement, " is entitled only to a narrow construction. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

In Equity. Suit by Peter K. Dederick against Cari Seigmund for in- 
fringement of a patent. The court below dismissed the bill. 42 Fed, 
Rep. 842. Complainant appeals. Affirmed. 

Mdvïde Churdi, for complainant. 

Qeorge H. Knight, for défendant. 

Before Lacombe and Shipman, Circuit Judges. 

Shipman, Circuit Judge. This is an appeal from the decree of tbo 
circuit court for the northern district of New York, which disminssed the 
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wroplftinant's bill iû eqnity, fouadeid npoû the alleged infringement of 
letters patent No.; 232,400, dated; September 21, 1880, to Albert A. 
Gehrti for an improvëm«nt in presses for baling hay. The portion of 
the patented improvement which is involved in the record of the case 
cohsists.in the means Which the patentée provided for resisting the back- 
Ward movement of the traverser, so as to prevent a shock to the frame 
or othet partof the machinery. The description of this portion of the 
invention which the patentée gave in his spécification is as follows: 

"In presfîes of this Class the traverser is reversed by the reaction or back 
expansion of the pressed material, and ordinarily with such force as to cause 
a severe shock to the frame and power connections. To remedy this defect, 
I apply more or less friction to the traverser during Its backward movement, 
and thu? stop its motion gradually. Various instrumentalities may be em- 
ployed in carrying eut this idea, but I prefer to adjust the liningorplanking, 
£, by means of an adjusting screw or screws, S, so as to cause it to bear 
upon the top of the upper rear extension of the traverser, as shown in Fig. 1. 
By operaiing the screw, the lining or planking can be made to bear more or 
iless tlghtly, as will be r^^dily understood. The lining or planking may be 
made permanently contr^cted. if desired, and the same resuit be produced." 

The second and third claims relate to this portion of the device, and 
are as follows: 

"(2) In a brtling press, in which the traverser is reversed in whole or in 
part by the reaction or back expansion of the pressed material, a friction 
plate or pressure contrivauce for applying friction to the traverser to retard 
its backward movement and prevent shock, substantially as described. (3) 
The combination, with the traverser having the rearward extension, of the 
lining or planking, and the set screw for adjusting the same, substantially as 
described, for the purpose specifled." 

The second daim is the only one which is alleged to hâve been in- 
fringed. 

The idea which thç patentée wished to embody in Tîrood and iron was 
the graduai stoppage ofthe motion of the traverser during its back- 
ward mtjyement by means of the application of friction. The instru- 
mentalities which he selected were, first, a brake, which consisted of a 
portion of, the top planking of the press box, made adjustable by means 
of a setscrew, so as to cause the planking to bear upon the top of the 
rear extension of the traverser during its backward movement. This 
combination is described and claimed in the third claim. The second 
instruméntality was the combination with the traverser of the press 
planking made permanently contracted or narrowed, so that the same 
kind and amount of friction shall alwaya be brought to bear upon the 
traverser. The second claim can properly be construed to include, in a 
baling press of the rebounding traverser type, the described pressure 
contrivance, consisting of the adjustable planking of the press box or 
the permanently contracted planking. In the defendant's device, an ec- 
centric upon the top of the ■ presS régulâtes rods extending from the ec- 
centric to upright rods on the sides of the press, which bear upon the 
ends of small brakes which are hinged, to the end of each side of the 
press. Inasmuch as, in this device, friction is not applied by the use 
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of planTïîng of the press box, as a brake, but by a contrivance of eccen- 
tric and rods, ■whieh rods bear upon brakes which are hinged to the 
aides of the press, the défendant does not infringe the second claim, un- 
less it should be considered so broad as to include a friction plate or 
pressure contrivapce for the purpose named in a baling press of the de- 
scribed type, in whieh a part of the planking is not used as the instru- 
mentality by which friction is applied. It is virtually claimed that any 
adjustable or nonadjustable pressure contrivance for applying friction to 
the traverser to retard its backward movement, and prevent shock, is an 
équivalent of the meansspecified in the patent. The complainant bases 
his contention that the claim should hâve a broad construction upon 
the fact that the patentée was a pioneer inventor of this part of a baling 
press. It is true that, when the invention is of a primary character, a 
larger latitude is given to the équivalents which the patent includes than 
if the invention was a modification of a well-explored art. In the former 
case, devices which operate upon the same principle and perlorm the 
same functions by anaJogous raeans are held to be infringements, {Mc- 
Cormkk v. Talcott, 20 How. 402;) and it is also true that when me- 
chanical means are for the first time invented, which enable a law of 
science or force of nature to be used so as to accomplish a practical and 
bénéficiai resuit, such as the Bell téléphone, or when an inventor in- 
vents mechanical means for carrying into effect a newly-discovered and 
uselul principle of opération, like the double carbon of Brush, the in- 
ventor's properly drawn patent will include a very wide scope of analo- 
gous mechanical means which accomplish the same resuit. But this in- 
vention, though it inay be called a primary one, is not of the character 
to which any such latitude can be given. The patentée sought to check 
the backward motion of the traverser. It naturally occured to him that 
it could be done by applying some sort of a brake, which would slowly 
and gradually arrest motion. A brake is an old and familiar mechanical 
appliance, and is often applied in a very simple way. The patentée ap- 
plied it with like simplicity, by causing the top press planking to be in- 
wardly adjustable, so as to inipinge upon the traverser, and gradually 
check its motion. He also suggested the primitive idea of permanently 
narrowing the planking. The patentability of either of thèse devices is 
of a very low order. Having made this improvement, he broadly 
claims in his patent any friction plate or pressure contrivance, and de- 
sires to include ail the more elaborate and ingenious methods of con- 
structing a brake which may be introduced. Such a construction is in- 
admissible, because a patented invention of this character, which with 
difBculty maintains its right to patentability, belongs to a différent class 
from the one to which the doctrine in McCormick v. Talcott, myra^ and 
kindred cases, applies, and is to receive a narrow construction. The 
decree of the circuit court is af&rmed. 
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BnoKiHOHAH et al. V. Speingfield Teon Co. 

(CirauU Cmrt, N. D. IlUnola. Aprll 26, 1893.) 

PATinrn won InvBNnoNs— Novbltt— Plow Beams. 

Letters patent No. 331,147, issued August 17, 1880, to C. P. Bucktngbam, for an 
; improvement in plow beams, consisting of "the combination of an upper and a 
lower flange, an upper and a lowerflllet, and a concavity between tbe fillets on each 
Bide of the plow beam, " are void for want of noyelty. 

In Equity. Bill by Ebenezer Buckingham and others against the 
Springfield Iron Company for an injunction and an accounting. 
L. V. Le Moym, for complainant. 
Banning, Banning & Paysan and William A, Vincent, for défendant. 

Blodgett, District Judge. The bill in this case seeks an injunction 
and accounting by reason of the alleged infringement of patent No. 
231,147, granted August 17, 1880, to Catharinus P. Buckingham, 
for au "improvement in plow beams." The spécifications state the 
invention to consist "in the combination bf an upper and a lower flange, 
an upper and a lower fiUet, and a concavity between the fillets on each 
aide of the plow beam." And it is farther stated — 
"That tbe objects of thè flanges are — First, to givé strength to the plow 
beamwbere thé strain is greatest, the tendency of the propelling and resist- 
ing forces being to straighten thé beatn eut, producing the greatest strain 
at the top and bottom sides of the beam ; aud, second, by extending along and 
against the front and back edges of the clip, to bold the same ârmly in its 
place, and prevent its turning on the boit which secures it to the beam. The 
object of the fillets is to furnish a âat surface against which the flat-faced clip 
can be placëd, rendering tbe beam interchangeable with other beams, which 
are secured to tbe plow by means of flat-faced clips. The object of the co»- 
cavities is to lighten the beam by removing the métal of the beam from that 
part where tbe strain is least. I do not daim the flanges nor the concavities, 
nor a combination of them alone." 

The patent bas but one claim, which îa: 

"(1) In a plow-beam, the combination of an upper and lower flange. A, A'; 
an upper and a lower flllet, 0, C; and a concavity, D, between the RUets, 
Bubstàhtially as shown, and for the purposes described." 

Défendant demurs to the bill on the gronnd that the device is not 
patentable,, and that such want of patentability appears upon the face 
of the patent itself. The court will, from common knowledge, take 
notice that it was old, at the date of this patent, to increase the strength 
of metfil, or even wooden bars or beams, by flanges or ribs, when it was 
degired to<6ecure p,dditional strength withouttoogreat increase ofweight, 
of which ççaimon practiçe, railroad rails, building and bridge beams 
and girders, and a variety of forms pf angle iron, in gênerai use for many 
years past, furnish a sufificient illustration. The fillets described in this 
patent are nothing but a smaller part of the flange so shaped as to fur- 
nish a shoulder or seat, against which the clip by which the share is 
fastened to the beam can rest. The concavity consista in making the 
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Web or neck of the beam thinner than the top or bottom. In otber 
words the métal neck or web of the beam between the top and bottom 
flanges is made as thin or light as practicable, as the patentée himself 
describes it, "for the purpose of lightening the beam by removing the 
métal of the beam from that part where the stri\in is least." The re- 
moval of this superfiuous métal, of course, leaves a hollow or concavity 
between and parallel with the flanges. The patentée says he does not 
claim the flanges nor the fiUets, nor a combination of them alone, evi- 
■ dently because he knew they were old; but his claim is for a combina- 
tion of the flanges and fillets, and the concavity between them. Some 
scoffer said that " God could not help making valleys so long as he made 
hills; " and so it niay be seriously and truthfully said of this device that 
with flanges and fillets at the top and bottom of the beam a concavity 
betweôn them was a necessity, and it required no invention to produce 
it. The latéral expansion of the top and bottom of the beam, thereby 
making the flanges, made a greater or less concavity between them, so 
that the inventor did not invent a concavity, nor did he invent a new 
«ombination of flanges, fillets, and concavity, because the concavity 
would always be where there were flanges at top and bottom, and the 
■central portion of the rail partly eut away to save métal. Such concavity 
is in the T railroad rails, in bridges and building girders and beams, 
and in fact any form of beams where the top and bottom are wider than 
the métal neck. The concavity is as old as flanges and fillets, and al- 
waysj it may be said, goes with them, in such a structure as this. For 
thèse reasons, I think the patent is void for want of novelty; and the 
bill is dismissed for want of equity. 



A.MEBIOAN RoLii Papeb Co. et al. v. Weston. 

ICireuit Court, S. D. OMo, W. D. May 28, 1892.) 

No. 4,281. 

1. Patents so» Inventions— Anticipation— Pkiob Usb— Roll-Paper Cuttees. 

Lçtters patent No. 301,599, issued July 8, 1884, to Richard W. Hopking, cover an 
improvement in i-oU-paper holders and cutters consisting of a braoket from which 
the roU oï paper is suspended by means of a yoke, wMch passes through a slot in 
the bracketi and bas its arms bent to fqrm a spring, and its ends curved to pass a 
short distance intothe roller or core. Ablade, havingits ends bent atright angles, 
to guida the paper, is connected witi the bracket by means of a knife yoke, upon 
which are two coil springs to oontinually press the knife against the roU, so that 
the paper may be pulled out and eut at any desired length. Held, that the inven- 
tion was anticipated by the device constmcted in Aichmond, Ind., by Martin Nixon, 
and used there by himself and others about 1875 or 1876, and which consisted of a 
bracket holding the rojl, and a foUower with a métal edge, which was held above 
the roll by slots in the bracket, and of itaown weight foUowed the roll as it dimin- 
ished in size, and continually pressed against it ready for ciitting. 

H. Same. 

The patent was aiso anticipated by the device constmcted by O. J. Llvermore 
about 1878-79 at Worcester, Mass., for ontting sbeet wrapping paper from rolls, 
and used there for several years in the dry goods store of Clark, Sawyer,& Co. 
This machine operated in substantially the same manner as the Nixon device, hav- 
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Jn which was a heavy wOoden 



iDgatroodenframe wittia-slot; lnjv|^hlcb.the rpll was carried on an Iron rod, and 
}n which was a heavy wâoden loUôwer with a metàl edge, aoting by force ùt grar 
Itjr. 45Pèd. Rep. 686, reversed. i 



In Equity. On rehearing. 
Knight Bros. , ÎOT cqmpla.iniants. 
Arthur Stem, for défendant. 

Sage, District Judge. This cause is before the court upon a pétition 
for rehearing, based upon alleged anticipations which haye come to the 
knowledge of the défendant since tbç entry of the decree for an injunc- 
tion and account on the 8th of Aprii, 1891. The défendant bas pro- 
dnced testimony tending to prove six prior uses of the invention. Thèse 
will be considered in the foïlowing order: 

Mrgl. Paper bag maçbibes, with tension bars for controlling the feed roll 
of paper, which, according to the testimony, were put in the factory of 
Chattield & Woods at Cincinnati in the summer of 1878. It is not quite 
clearfrbnJ the testimony whether the tension bars were on the machines 
put in at that date, or i^pon others put in a year or two later, but the 
làte* date would be earlier than the complainants' invention. Upon a 
carefuiexâmi nation of the testimony, I am satisfied that this device was 
not an anticipation. The machines were used for making flour sacks. 
The teaision bar was of wood, the surface bearing upon the roll of paper 
being rounded, and not praotical as a cutting edge. It appears from the 
évidence that the wood rapidly wore^ away, flattening the surface, but 
the !supe,rintendent, wben he discovered that fact, shod the rounded part 
of the tension bar with quarter-inch iron, which was shorter in length 
than the shortest roll used on the machines. 

Secmid. The Nixon use. William R. Nixon was a paper manufac- 
turer at Richmond, Ind., engaged betwèen the years 1872 and 1876 
in making Manilla paper for bags and for wrapping purposes, in part- 
nership with lus brother. Martin Nixon. The most of the produoe of 
their mill was sold in roUs to paper bag manufacturers, but they had a 
few retail customers at Richmond, to wbom they sold wrapping paper 
in sheets. To save time, and the labor of changing the machine every 
time they wished to produce paper in sheets instead of rolls, they en- 
deavored tu persuade those customers to take wrapping paper in rolls, 
and, tp induçetllem to use it in that form, his brother, Martin, con- 
structed a roll-paper holder, a sketch of which is in évidence. The 
knile bar, or, às the witness styles it, the "cross bar," was provided 
with a weight and a cutting edge, either of tin or zinc, it is not material 
;which. , It f ested upon the J-oll, and had a vertical playbetween its up- 
right end ôupports, so that as the roll grew smaller, it would follow it 
dbwn, aiid beajj agaihst it. It was also provided with a pièce of iron on 
the top of it, to make it heavier, and hold it while the paper was being 
torn otf. It was a crude construction, gritten up to aid in the introduc- 
tion af roi] paper in the maxket. It was set up in the mill, where Wil- 
liam B«^'N|3tbhtéstifies it was ppèratèd for about six weèks. The wit- 
ness' deaerïptioni of how it was used wâs as folio ws: " You took hold of 
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the'end of the paper, pulled it oùt ris far as yoii wanted, ând then tore 
it off; the bar and weight on it holding it, and tearing it straigbt by 
means of the pièce of tin on there." Being asked whether the paper 
was torn off with a straigbt edge, his answer was that, "if the tin was 
straight, of course it eut straigbt." No paper holder or cutter of this 
description was sold or put on the market, so far as the witness knew or 
"was able to state. He fixes the date by the fact that the partnership 
■was dissolved in 1876, and that he then left Richmond. He is sure 
that the device was made in the time of the partnership. Simon Fox, a 
merchant tailor of Richmond, testifies that he had a roll-paper holder 
and cutter in his shop. "Itmusthave been in the seventies." It might 
hâve beeu in '74 or '75, but he could not fix the date exactly, nor could 
he remember how long it was used. It was brought there from Nixon's 
house. He says it was a wooden bracket, with two uprights, one at 
€ach end, with an opening, and that there was a roU of paper on it. 
He testifies that he cannot recollect whether, when it was first introduced 
in his store, there was some arrangement on it for cutting or tearing oflF 
the paper, but that his cutter used his shears, because it was easier to 
eut the paper with them than with the machine, and that the paper 
«ould be eut or torn from the roU by the use of the machine itself, with- 
out the use of the shears; and yet he cannot recollect whether there was 
anything on the machine for cutting or tearing the paper across the 
roU. He also testifies that a device left at his shop by the défendant, 
Weston, about two months before he gave his testimony, which was in 
July, 1891, resembled the one at his store above referred to, and that 
he used shears for cutting the paper ofF that machine. He does not, 
however, remember whether there was a bar on that machine or not. 
John J. Roney of Richmond testifies that 12 or 15 years ago he saw a 
roll-paper holder and cutter in the store of Fox, the last wituess; that — 

"Itwas principally of wood,tbe brackets attached tothe end of the cutter's 
table. The roU was huug so it slid up and down in a slot, the journal of the 
roll. There was a cutter attached to it for cutting or tearing the paper off, 
and my recollection of it is that it foUowed the roll as it dirainished in size. 
That cutter was métal. I don't know whether it was tin or sheet iron, at- 
tached to a pièce of wood. I don't know wiiether the pièce of wood was flat or 
j)artially round, but it followed the roll of paper." 

He also testifies that he bas seen it used, but could not say how often, 
but his opinion was that it was not much used.' The paper was torn 
■off by puUing it up against the cutter. On cross-examination he was 
unable to answer whether the cutter had to be held down by one hand, 
as the paper was torn ofif by the other. 

Martin N. Nixon testifies that he got up the device above referred to 
for holding roll paper. He says there were two brackets, with. slots for 
•carrying the roll, and there was a foUower, a square pièce, which followed 
down the slot, and was used for a tearing edge. His recollection is that 
the tearing edge was made of zinc, but it may hâve been of tin, as they had 
both tin and zinc at the mill. He made two of thèse devices. Mr. Fox, the 
-clothing merchant, used oné, and Mr. Nye, a queen's ware merchaut at 
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Rîchmond, the other. Mr. Pox's device was in use at his store, or at least 
witness saw it in use there, about three weeks. Then one of the arms on 
the bracket was broken. He testifies that he saw it used at Fox's by draw- 
ing the pàper against the cutting edge, and that the holder and cutter used 
in the queen's ware store of Mr. Nye was made by Mr. Nye's clerk, under 
instructions given by the witness. His statement of the date corresponds 
with his brother's. My conclusion with référence to this device is that 
it must be regarded as an anticipation of the complainants' device. It is 
true that it was a rough, crude construction, but it answered the pur- 
pose, and the use was practical. The witness Fox is evidently a man 
of inferior mechanical faculty. The fact that he used shears in cutting 
paper from the device when it was in his shop araounts to nothing, be- 
cause it appears from his testincony that he did thesame thing when he 
had in use the defendant's device, which bas been found to be an in- 
fringement in this case. A sufiScient reason for the disappearance of the 
Nixon device from use is to be found in the fact that at the date of its 
construction there was no gênerai demand for wrapping paper in rolls. 
' Third. The Shipley use, a device gotten up for holding roU paper by 
Columbiis G. Shipley, superintendentof the Grume & Sefton Manufac- 
turing Company, at Dfeyton, Ohio, at a date not accurately fixed. Stand- 
ards to hold the axle or roller carrying the roU paper to be fed into the 
machine were bolted to the machine. To regulate the tension, a bar of 
iron was provided, working in slots in arms above the roll. It was heavy 
enough to overçome the momentum of the roll, and prevent its overrun- 
ning or unwinding too quickly, and it was intended also to regulate the 
tension. It was used in connection with a machine for stamping out 
boxes for confectionery and ice cream, and for oyster buckets, from Manilla 
paper of various thickneâses. There were occasions when it was nec- 
essary to tear off the paper; sometimes in starting a roll, and again when 
the machine was in opération, and places in the roll paper where ends 
had been pasted together were too thick to pass between the dies. On 
such occasions the paper would hâve to be torn off, and this was ac- 
complished by a quicb jerk, which would tear it across the roll. It was 
not necessary that the eut should be a clean cross eut. If it was a little 
ragged, it wohld make no différence. Mr. Shipley testifies that this de- 
vice was tirst used in 1880, and he is confirmed in this statement by 
Mr. Grume, président of the Grume & Sefton Company. They are both 
evidently wroag, as appears by the testimony of Charles Johnson and Ber- 
nard A. Barlow, who were employed in the factory of the Grume & Sefton 
Company; Johnson as late as March, 1882, and Barlow until the last of 
May, 1881. Both testify that in their time no such device was in the 
factory, and there is testimony carrying the date of the complainants' in- 
vention back to May, 1883. At some time after the making of this de- 
vice, but how long afterwards is not definitely shown, another was got- 
ten up by Shipley, consisting of a bar of iron an inch and a half square 
in cross section, tied to the standards by wires, and so arrangea as to 
bear on the roll at its side about as the (3utting bar of the defendant's 
device bears, and to foUow the roll as it decreased in size. I am not 
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satisfied with the proof as to the date of either of thèse devices. It does 
not establish with the certainty required by the law a date prior to the 
complainants' invention. The first device is not shown by the évidence 
to hâve ever been used as a paper holder and cutter, excepting inciden- 
tally. It is true that, according to the testimony, paper was torn some- 
what in the manner of that torn in the use of the complainants' device, 
but it was only occasionally, when pasted ends were encountered, or 
when an uneven end was to be torn off; and whether a clean or straight 
tear could be made doès not clearly appear. This device must there- 
fore be rejected as not an anticipation. 

Fourth. The Maltby use. This was a tension device used in a paper 
bag machine, constructed to make four bags simultaneouslj', the ma- 
chine being fed from four separate roUs of paper, one of which was pro- 
vided with a tension device made of iron, and held down on the roll of 
paper by its weight. The, testimony is conflicting whether this bar was 
convex or rounded, or concave or hollowed out, and it cannot be recog- 
nized as an anticipation. 

Fifth.- The Livermore use. 0. J. Livermore testifies that in 1878 or 
1879 he devised a roll-paper holder and cutter at Worcester, Mass., where 
be was engaged in the store of Clark, Sawyer & Co., retail dry goods 
marchants. He went out one day to buy sheet wrapping paper which 
they had been in the habit of nsing, and, finding a roll of wrapping pa- 
per, it occnrring to him that that would be more convenient, as any 
length desired could be torn off, he bought it, took it to the store, and set 
it on end on the counter. It was difficult to tear it ofF smoothly, and so 
he devised ànd constructed a machine, a model of which is in évidence. 
That machine was used constantly during the twoyears thathe remained 
in Worcester after it was constructed, and it operated satisfactorily. He 
does not know what became of it, but he saw it in use there a number 
of times after he left the employment of the firm. It was the only ma- 
chine of the kind in that store at any time within the witness' knowledge. 
He gives the names of six persons who saw it in use, ail of whom, ex- 
cepting one, réside in Worcester. That one is Edward W. Bail, gênerai 
manager of a manufacturing company at Woodhaven, N. Y. He testi- 
fies that the machine had a wooden framework, at each end of which 
was an upright, having a slot eut from the upper end partly down its 
length, in which was an iron rod, carrying a roll of wrapping paper. 
Above this roll was a bar or strip of wood, with a pièce of sheet brass 
attached to one side, and projecting slightly beyond the lower edge of 
the wood. This bar or strip rested upon the roll of paper, and, as the 
roll was used, foUowed it down by gravity. It fitted in the slots of 
the uprights. When used, he says, "we took hold of the edge of the pa- 
per, and drew out the quantity required. Then we took hold of the fur- 
ther opposite edge of the paper, and, placing the hand upon the paper, by 
slightly elevating the paper and drawing it towards us, we tore it oS. " He 
says that "if you wanted to use the knife, you had to hold the bar firmly 
upon the roll with one hand." By the knife he explains that he means 
the métal blade attached to the bar, and states that if an attempt was 
v.6lF.no.5 — 16 
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mjidéïto cot the paper agaînst the knife without holding the bai down 
vjiith bae band, it wôuld rise up; that it was Iwo feet long, or perhaps a 
littlè less; frooi one and a half to two inches wide, and from three quar- 
tersto Beven eighths of an inch thick, and not of aufficient weight to act 
a6 a te^nsion device, and keep the roU from overrunning. He further 
States that it was gotten up by Mr. Livermore about 1876, and that it 
was still in usie when he left Worcester in 1885, and that he used it upon 
an avèrage once or twice a day. Mr. Livermore, on cross-examination 
by ooutts&l for the complainants, said that it wasnatural to put one hand 
on the bar and hold it down as the paper was torn ofiF, but not necessary, 
as the paper could be torn as easily without it. 

Charles A. Fletcherj of Worcester, testifies that between 1876 and 
1880 he was in the employmeht of Clark, Sawyer & Co., and saw 
Livertnot'e'B paper holder and cutter. Being shown the defendant's 
exhibit, which was testified to by Livermore as a correct représentation 
of it, thè Witness stàted that it waS practically the same as the original 
machine, which was used for cutting roll paper for wrapping purposes 
four br ftveyeiars, to bis knowledge, in the paper hanging department. 
His testidony is thatlt was used daily and operated satisfactorily; that 
the bar barrying the cutting edgé was movable in the slot so as to rest 
upoQ thé: roÙ of paper, and foUow it down as it diminished. The ma- 
chine wais there and in aise when he retumed, in 1884 or 1885, and bas 
beenthere ever since, but the cutter bar had disappeared, and the paper 
was tomi in an irregùlar way across the roll. Only one of thèse machines 
was made during the time of the original one, buta year or two afler 
he retumed another was made to take its place, and was in use when 
the testimohy was giveni and had been since about 1882, minus thecut> 
ter bar. When it was desired to remôve a pièce of paper it was oom- 
monly done by unwinding from thé rollj and pulling the paper up and 
tearing it ofif against the cutter bar, without placing one hand on the 
cutter bar io hold it down, as the paper was torn off by the bther handj 
because tbere was suffioient weight to the cutter bar to make that un- 
neceasaryj although it was done a good many times as a matter of 
conveniencei He says that when the roll was fuU, and given a sharp 
pull, the Weight of the cutter bar was not sufficient to prevent it firom 
overrunning; bot when it was given an ordinary pull, or puUed slowly, 
the weight was sufficient to retard it, and he repeats that in the ordinary 
use of the machine the only hand used was the hand that was pulling 
the paper agàinst the bah 

George Richardson, of the firm of Clark, Sawyer & Co., in 1877, 1878, 
and 1879,rememberB the Livermore paper cutter and holder, and testifies 
that it was the same as defendant's V Exhibit Livermore," and was in 
use by the firm nearer five yearé tiian one. He confirma Fletcher as to 
the raanner of its use; coùld not say whether when they tore the paper 
off^t^ith Qiie hand they placed the other hand on the cutting bar, but he 
thought they did not do so usually. 

Stephfen;Bawyér, treasurer of thé; Clark & Sawyer Co., which succeeded 
the firmi (lad 25 yeais a memberof the firm, remembers the Livermora 
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roll-paper holder and cutter. He testifiea tbat it was a Utile larger than 
defendant's "Exhibit Livermore," and that it was used every day for 
Beven or eight years, or more, untû it broke down, and another and 
emaller one, without a cutter, was substituted. 

P. C. Sanderson, salesman for Clark, Sawyer & Co., from 1873 to 
1881, corroborâtes the testimony of Fletcher as to the construction and 
use of the Livermore paper-rolJ holder and cutter. He says that, if the 
roU of paper was very large, they had to take hold of the cross bar or 
cutter, and hold it down; but if the roll was smaller, — that is, a foot or 
less in dianieter, — the weight of the bar and the cutter was sufficient, 
and they did net bave to place the hand on the bar at ail; also that it 
was in use in the store at least two years before he left the employ of the 
firm in 1881. 

G. Herbert Marsh, another salesman, testifies to the same efîect. He 
says that the cutter bar foUowed down on the roll, and that the cutting 
was done by puUing the paper against the brass rule; also that the 
weight of the cutter was sufficient to keep the roll from unwinding too 
fast, and to eut the paper without holding it down with the other hand; 
that he always used it the other way. 

WiUiam Stevenson, a witness for the complainants, was employed by 
Clark, Sawyer & Co. in 1885 or 1886. He was then 14 or 15 years of 
âge, and was first a salesman and later a teamster. He testifies that the 
bar of the Livermore holder and cutter was of wood, about an inch and 
8 half wide, and half an inch thick; that it was heavy enough to act as a 
brake to keep the roll from overrunning or to be used as a entier with- 
out being held by the hand; that sometimes a straight eut would be 
màde by simply pulling up against the bar, but not with any certainty. 
He also testities that as good a tear or eut could be made without as with 
the bar. I do not regard this testimony as entitled to the weight claimed 
for it. Considering the testimony of ail the witnesses, I am of the 
opinion that the Livermore holder was a practical, effective device, and 
an anticipation of the complainants' invention. It is true that no cut- 
ter was provided for the holder substituted in the store of Clark, Sawyer 
& Co. (or the original one, but that làct is not entitled to the significance 
attaehed to it by counsel for complainants. The first one was not put 
in by the proprietors, but by Livermore, a clerk. There are some 
employers wh» are mindful of comforts and conveniences for their 
employés; there are others who think almost anything will do. When 
the original device was worn out or fell into disuse, the deficienoy was 
supplied in an imperlect way, but by whom it does not appear. 

Sixth. The Wheeler use. The testimony of one witness, taken by the 
défendant, with référence to this use, was shown on cross-examination 
to be entirely hearsay. The oiily other witness, the pattern maker, 
testifies that he made the patterns fpr the device in January, 1883, 
fixing the date from his books, and that he delivered tbem to Wheeler 
immediately afterwards. Upon further exaraination, at the request of 
the complainants, he found that the true date was October 19, 1886, 
long atter,tl;ie complainants' invention. It is scarcely neceasary to add 
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ib«ii Ihlat use cuts no figure in this case. The Nixon device and the 
Mvermore device were the first embodying any conception of a holder 
and ëutter for roU paper to be used for wrapping purposes. They were 
both practical, both successful. The complainants' device, although 
an improvement in détail of construction, is nothing more thaii an 
équivalent embodiment of the same conception. It is completely 
anticipated. The contention by counsel for complainants that the others 
were mère experiments, long ago abandoned, is altogether untenable. 
The former decree herein will be set aside, and the bill dismissed at 
complainants' cost. 



The t. W. Snook. 



Ghiswold et al. v. The T. W. Snook, (Continental Ins. Co., Inter- 

vener. ) 

j (DUMct Cofurt, N. D. niinals. June 18, 1892.) 

ADMIEAIiTT— Dbcrbe— Boifp— Intebvbntion. 

À. veçsel arrested in a suit to reoover damages done to the hnll ôf another veasel 
' toy a collision was reléaieddil'bonâ. Afterwards aninsurancecompanyintervened 
: ; ;in the suit, olaiming that the cargo of the other vessel had been insured by the 
conïpany, and had been totally deatroyed by the collision. A 'deoree was rendered 
finding thé llbeled vessel gùilty. Held, that the insurance oompany should not be 
allowed to be let in to share in the decree to the exteut of what might remain 
of the penalty of the bond after satisfying the decree in regard to the damage to 
the other vessel, since the bond was given only to satisfy the cause of action set 
out in the original libeL 

In Admiralty. On motion. 

Libel by the firm of Griswold & Manchester against the propeller T. 
W. Snook for damages daused by a collision. A decree was rendered in 
favor of the libelants. The Continental Insurance Company intervened, 
and now moves to be lét in to participate in the decree. 

Eobert Rae, for Continental Ins. Co. 

Blodgëtt, District Judge. On the 18th day of September, 1887, a 
collision occurrèd in the waters of Chicago river betWeen the propeller T. 
W. Snotît and the canal boat Georgia, whereby the Georgia was sunk; 
the Georgia at the timé being in towofthe canal propeller City of Henry. 
Griswold & Manchester, a? owners of the Georgia, ûled their libel in thia 
court on the 20th of September, 1887, charging that the collision was 
caused by the fault of thçse in charge of the Snook, and claiming dam- 
ages for thé loss of thé Georgia to tbè amount of $2,000, her alleged 
value. À- mohition was issued, and the Snook arrested by the marshal 
of the district, and on the 4th of Octobèr, 1887, the Snook was released 
from such arrest on a bond given by Charles A. Cook, William G. Wil- 
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son, and Price & Miller, in the pénal sum of $4,000, conditioned that, 
"if the obligors in said bond should abide by and satisfy the decree of 
Baid court if final, or of any appellate court, then that said obligation 
should be void; otherwise to remain in fuU force." On the 19th day of 
January, 1888, — more than three months after the Snook had been so 
released, — tbe Continental Insurance Company filed what purported to 
be an intervening libel in the case of Griswold & Manchester against the 
Snook, and an original libel against the propeller City of Henry, her 
engines, etc., alleging that said company was an insurer of a cargo of 
6,250 bushels of corn on board the Georgia at the time she was sunk by 
sueh collision, which said cargo was owned by Griswold & Manchester, 
and that the loss of said cargo by said collision was total; that the 
Georgia and two other canal boats were ail in tow of the canal propeller 
City of Henry, and that such collision oceurred by reason of the négli- 
gent and unskillful management of the said propellers Snook and City of 
Henry; that in the month of December, 1887, said company paid the 
owners of said cargo the insured value thereof, which araounted to 
$2,550; wherefore it was prayed that said company be allowed to inter- 
vene for its interests, and that a monition issue against the propeller City 
of Henry, and that the City of Henry be condemned to pay whatever 
sum îs pronounced against her. The ownèrs of the Snook answered the 
original libel, denying that the collision oceurred by reason of any négli- 
gence or want of skill of those in charge of the Snook. Proofs were 
taken, and the case brought to hearing on said proofs in November last, 
and the court found that the Georgia was sunk by reason of the fault and 
négligence of those in charge of the Snook. No proofs were taken on 
the part of this intervener, and no appearance made in its behalf. No 
monition was issued for the seizure of the Snook or City of Henry under 
the intervening pétition, and in fact the case bas been dormant, so far as 
this intervention is eoncerned, until this motion was made, since the 
decree was entered in the original case. It is now insisted on behalf of 
the insurance company that it shall be let in to participate in the decree 
to be rendered in the original cause to the extent of whatever amount 
Hiay remain of the penalty of the bond after satisfying the decree in 
favor of the owners of the huU of the Georgia. There is no allégation 
in this intervening libel of any right of subrogation on the part of the 
insurance company to the rights of the owners of the cargo as against 
the party in fault for the loss of the cargo. I do not think this applica- 
tion on the part of the insurance company should prevail, my reasons 
being briefly that at the time the bond was given on which the Snook 
was released no claim was made in the proceedings, except for damages 
to the huU of the Georgia, and, in fact, it was not until about two 
months after this bond had been given that the insurance company paid 
the loss on the cargo, and thereby acquired any right of intervention or 
subrogation. The sureties on the bond must be presumed to hâve signed 
it solely on the understanding that their liability was only to satisfy the 
cause of action set out in the libel, which was for the damage to the hull 
of the Georgia. The case of The Oregmi, 45 Fed. Rep. 62, relied upon 
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by thfiptoctor* for the itisUifànce company, does not sèem to mè applicable 
to rfie felcte in thia câseï The motion ia theréfore overruled, and th© 
intervenîng pietition dismissed. 



The Coelew. 
BowRiNG et al. V. Nine Thousand Bunches of Bananas. 

{District, Court, D. MaryUmd. July 8, 1893.) 



CHAKTfiB PaRTT— LlABIMTT Oï OWNBK— BbEAKAOB OV MaCHINEEY. 

Under a charter party by whioh a steamtsr was let for the fruit trade the owners 
stlpulateâ to maintain the Bteamer's machinery in a thoroaghly efficient condition 
tor tbe spirvice, accidents excepted. Held, upon the proof, that the breaking of 
the junk i4ng of the high-pressure cylinder was an accident not attributable to de- 
fects in the macbinery, or want of efficiency; and tbat the owners of the steamer 
wero not liable for damage to a cargo of fruit caused by deiay in the vuyage re- 
Buitinff from tbâ accident. 

In Admiralty. 

Rd)ert H, lAmith and John H. Thomas, for Henry Bros. & Co. and the 
cargo of bananas. 

BlacMstan & BlackîsUm, for Bowring & Archibald and the Curlew. 

MoREis, District Judge, Thèse are cross libels arisîng ont of a claim 
by Bowring & Archibald, owners of the steamer Curlew, for the hire of 
the steamer, and à claim by Henry Bros. & Co., who were the charter- 
ers, for damage to a cargo of bananas, which they allège was caused by 
the failure of the owners tô maintain the .steamer in a thoroughly effi- 
cient state in huU and maohinery, as stipulated in the charter party. 

The steamer was let by the owners to H. Dumois & Co., of New York, 
for the fruit trade,by a charter party, dated March 23, 1889, for the 
period of one year, with an option of three months longer. Henry Bros. 
& COi were interested with H. Dumois & Co. in that charter, and before 
tbe expiration of the year the steamer passed exclusively into the pos- 
session of Henry Bros, & Co., and the owners dealt with them as the 
persons for whose benefit the charter party was in force, and rendered 
th^ui bills for the hire. On July 21, 1890, by a second charter party, 
the steamer wâa let by the owners directly to Henry Bros. & Co. for an- 
other period to commence at the expiration of the first charter party, 
and to continue until January 1, 1891ii The steamer was employed by 
the charterers in importing iruit from t|ie West Indies, chiefly bananas; 
and the voyage on which the damage complained of happened com- 
menced in Baltimore on June 24, 18^0, and ended on the arrivai of 
the steamer in Baltimore on July léi, 1890. The bananas had been 
ordered by the charterers to be eut and ready at Jamaica to be put 
ou board the steamer on July 2d, upon the expectation that she would 
arrive there on July Ist, and on the>next day be ready to receive her 
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■cargo. On the voyage out the steamer had a breakdown in her ma- 
chinery which delayed her arrivai until July 2d, and then sheconsumed 
36 hours in making repairs, so that she did net begin taking on cargo 
until the evening of July 4th. She finished loading on the 6th, and, 
making aboutan average voyage home, arrived in Baltimore on the 14th. 

The damage to the cargo is attributable to the over-ripening of the fruit 
in Jamaica after having been eut, and while lying at the loading places 
from the 2d to the 6th July. The accident to the machinery which 
caused this delay was the breaking of the junk ring or foUower of the 
piston in the high-pressure cylinder, which happened at sea on the 
morning of July Ist. It took about 2i hours to disconnect the high- 
pressure cylinder, and the steamer was then run with the low-pressure 
engine only until she reaehed her destination, in Montego bay. It had 
happened also that on this voyage, on June 27th, she broke the rod of 
her circulating pump, and was stopped two hours while putting in an- 
other rod; and on the voyage home, on JulySth, the eccentricstrap gave 
way and she stopped an hour and 35 minutes to repair it. The junk 
ring is inside the cylinder, and the t€stimony shows that there is properly 
no strain or wear upon it, and that its breaking, which now and then will 
happen, results from such very obscure causes that it is usually consid- 
ered pure accident. This cylinder had been opened and examined 
about six weeks before the accident, and found in good condition, and 
nothing was shown by the broken pièces of the junk ring which indi- 
cated any flaw or defect in the iron. It bas been attempted to be shown 
that proper care requires that the cylinder should be opened and its in- 
terior examined more frequently than once in six weeks, but the testi- 
mony on this point discloses a great diversity of practice among com- 
pétent engineers; some eonsidering once in six months oiten enough; 
others eonsidering that it should be done at the end of every voyage. 
The prépondérance of proof is that once in six weeks on a steamer of 
this class is considered proper care by compétent engineers and is sanc- 
fioned by the usage of careful men. 

The delay which caused the over-ripening of the bananas and the pe- 
cunjary loss sued for by tho cbarterers was the resuit of the breaking of 
the junk ring, and the other small breakages are to be considered only 
as tending to support the allégations of a gênerai neglect to maintain the 
steamer's machinery in an efficient condition for the service for which 
the steamer was hired. The cbarterers' case resta very largely upon 
statements alleged to bave been made by the engineer of the steamer to 
Samuel Henry and Joseph Henry and Mr. Laubheimer, their clerk. In 
thèse conversations be is reported to bave said that the steamer's ma- 
chinery was in need of a gênerai overhauling, and that the owners were 
so niggardly in repairs that he was unwilling to remain in the steamer 
uniess her machinery was put in better order, and that he was tbinking 
of leaving the ship. Samuel Henry testifies: 

"He told me that she was breaking down, and tbe owners would not spend 
a cent, and that be bad a great deal of difliculty with bis engines on the pre- 
vious voyage, and said. ' I am not going to risk my life on her at ail.' " 
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Samuel Henry testifies that this conversation took place while the 
steamer was in Baltimore, just préviens to the voyage in whioh the ioss 
occurred, The engineer statea that what he was complaining of was the 
boilers, and the leaking of some of Ihe tubes, and that his grievance was 
that the charterers did not allow the steamer sufficient time in port be- 
tween voyages for hira to get the boilers properly cooled, and get into 
theni to stop some leaks in the tubes, but that just before the voyage in 
question, by having boiler makers aboard, and working into Sunday , he 
had the leaks stopped, and so reported to the owners' gênerai supervis- 
ing engineer^ Undoubtedly it does appear that the steamer's engineer 
was in the habit of indulging in very loose talk and complaints when 
he was ashore in Baltimore, and that he was in an ill humor about his 
being keptso constantly at sea and away from his family, but it seems 
impossible that the Henrys or Mr. Laubheimer took what he said seri- 
ously at the time, or believed that his complaints about the machinery 
— whatever they were — were a matter of moment. They never reported 
anything hesaid to the owners in New York, with whom they were in 
constant correspondence about différent matters connected with the ves- 
sel, or to their cocbarterers, or to the gênerai supervising engineer of the 
owners, ^ho came frequently from New York to Baltimore to inspect the 
steamer. They knew also that the owners had authorized a firm of ma- 
chinistsiri Baltimore to do on the steamer whatever repairs her machin- 
ery reÉfuired, and it is a fact that this firm sent a man aboard the 
steamer whenever she arrived in Baltimore, and as soon as she was at 
the wharf, to inquire if there was any work to be done, and to arrange 
for its being promptly attended to. 

Ali that the charterers did in conséquence of the engineer's complaints 
— and itwôuld seem not so much because of them as because on her 
previous voyage the steamer had to bave some repairs done on her cir- 
culating pump while at Montego bay — was to ask the master whether 
the steamer's inachinery was in good order, and he replied that it was, 
and they then told him that they would order the fruit to be eut in ad- 
vance, as they had spécial reasons for wanting the cargo as quickly as 
they could get it, and he said he did not doubtthe steamer would make her 
usual run. Upon this the charterers ordered the fruit eut for the earliest 
day the steamer could be expected to take it. This was a very unusual 
thing for them to do, it being their almost invariable custom to engage 
the fruit in advance, but not to hâve it eut and brought to the loading 
places untilafter the steamer arrived ont and reported ready for loading. 
The owner's supervising engineer, who lived in New York, testifies that his 
instructions from the owners were to visit Baltimore regularly and exam- 
ine the steamer's machinery, and that he did so about every second voy- 
age, and had examined her machinery carefuUy in May , 1890, — being two 
voyages previous to the one in question. That it was his aim to keep her 
machinery in the best condition, and that he gave orders to the firm of 
Baltimore machinists to send some one on board every time the steamer 
came into port, to take orders from the master or engineer for whatever 
was required. This testimony of the supervising engineer of his gênerai 
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practice would not overcome direct proof of neglect, but it is very persua- 
sive that the owners did not intend to fail in keeping the machinery in 
efficient repair, and that they took proper précaution to hâve it inspected 
and prompùy attended to; and it does serve to rebut the contention that 
the owners were unwilling that proper repairs should be done. It fur- 
ther appears from the testimony of the supervising engineer that new 
boilers were put in in 1887. It appears also that the steamer's engineer 
was required to report to the supervising engineer, when starting on a 
voyage, the condition of the machinery, and what repairs, if any, had 
been made, and the steamer's engineer sent the following report on this 
voyage: 

"Cape Henry, June 25, 1890. 
'V. Whitton, Esq.—DBAn Sm: We left Baltimore on the afternoon of 
the 24th, and af ter a run down the bay I find the boiler tight, and everything 
working well. I kept the boiler makers at work up to Sunday morning." 

Although in the charter party the owners stipulated to maintain the 
machinery in a thoroughly efficient state, accidents of the seas, machin- 
ery, and boilers were excepted, and the proof leads to the conclusion that 
the breaking of the junk ring, which was the sole cause of the delay 
which damaged the fruit in this case, was an accident, and not the resuit 
of the cylinder not being maintained in a thoroughly efficient condition. 
It is a fact that, although on the arrivai of the steamer in Baltimore, on 
July 14th, whatever damage had been sufiFered by the fruit was plainly 
observable and the cause of the delay on the voyage was well known, no 
notice was sent to the owners of the steamer, or protest entered, and they 
were afforded no opportunity of sending to Baltimore to bave the matter 
investigated, and obtain direct knowledge of the condition of the fruit. 
The charterers do not appear to bave mentioned it to the master. They 
spoke of the over-ripe condition of the cargo in an indirect manner in a 
letter to the brokers in New York, who negotiated the charter, but the 
first direct notice of such a claim for loss was in a letter to the owners dated 
August 5th. To this letter the owners at once answered that they should 
hâve had earlier notice of such a claim, so as to bave had some means 
of verifying it. The damage to the high-pressure cylinder by breaking 
the junk ring was repaired, and on the 21st July, 1890, — only a week 
after the damaged cargo was received by the charterers, — they entered 
into a new charter with the owners of the steamer for an additional 
period up to January 1, 1891, which indicates quite clearly that the 
charterers, notwithstanding what they heard from the engineer, and 
notwithstanding the resuit of this voyage, did not themselves believe 
that the owners were disposed to involve them in losses by being nég- 
ligent in doing from time to time whatever was required to maintain 
the steamer's machinery in an efficient state. Indeed, the charterers' 
letters on the subject of the loss indicate that they thought the delay 
which resulted in the loss was the resuit of an accident, although they 
Contended that under the oircumstances the owners ought to some extent 
flhare the conséquences of it, and the charterers continued to employ the 
steamer in their fruit business until their failure, in October, 1890. 
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:My çonsîdetation of? the wlîole cage brifigs me to the conclusion that 
the breakageoftMje junkring wàsamaocàdent nptattributable to the fail- 
ure ofthé ciwnert to maintain the efficiency of the mpchinery, and that 
they arôjBDititled to reoover the hire of the steamer without déduction 
foc the damage to the cargo. 



i . Thb Queensmore. 

The QuEENSMORE V. Myers «t al. 

(Z>i8trtot Cowt, D. Jlfài*ylawd. July 6, 1893.) 

1. BilWn^O— BrLÉ'd* LADINÔ-i-PKBLlMIHABT CONTBAOT— LiVB BtÔOK. 

On a voyage fr^m Baltimore to Liverpool flre broke eut in the cotton cargo of the 

' 'steamship Queén^mbreV quel in conséquence respondeats' cattle were sufCocated or 

thrown overbpard. , AfterTf^Wâs tlie shi^ljecame.unmajiageable, and, striking on 

a rock on tbe ooast of Irelànd, wùs lost. TTne freight by the biU of lading was ex- 

Eresâed to be paiâ bythe shipper, ^shlp loat. or not lost. " Bytbe preliminary 
Te stock freisr^t contract, it was expresaed to be paid .on the number of aDlmals 
Bhipped, whetner delivôred' allve or nbt dellvered at ail, payable in Liverpool on 
the arrivai of tbe ship. iïeld, that tbe bill of ladingiivas theûnal agreement of 
the parties, and by It t)ie f reight was payable, nptwithstanding the lossof the 
ship and hér nonarrival àt tlVerpooL 
9. SaME— jCOtlStBtfC'noN OF Fbbiohiï Coîîtbaot. 

Seld, that thp meaningt pf ; the liw« stock f reight contraot was merely to walvo 
prepayment of the freight àt Baltimore, abd not to zààké the frèight dépend on 
the contihgéàcybf the Blidp's arrivai at Liverpool. 
(S]/lla&u« bv 0ie Court.) 

In Admiralty. Libel to recover freight. Decree for libelants. 
Brawn <k Brune, for libelants. 
rAonuu TT. £a{i, for respondenta. 

; Morris, District Judge. This is a libel on behalf of the owners of 
the Britisb stearnship Queensmore to recover freight at the rate of 80 
shillings a bead on 517 head of cattle shipped at Baltimore by the re- 
spondents, to be carried to Liverpool. , The steamship sailed from Bal- 
timore Octpber 27i 1839» with the cattle on board, and with a gênerai 
cargo, cpnsisting in a great part of compressed cotton. Durîng the voy- 
age, without fault on the part of the owners of the steamship or those 
in charge of her,iire broke ont in the cotton; and, notwithstanding heroic 
efforts on the pa.rt of the master, ofîicers, and crew of the steamship to 
extinguish the fire and save the cattle, the are continued and increased 
for five days, during which nearly ajll the cattle were suffocated or nec- 
essarily thrown overboard, only eight çr ten in the extrême bow remain- 
ing. On thefifth day after the fire was disçovered the ahip became un- 
manageable, and in a dense fog struck a rock on the southwest coast of 
Ireland, a,ix«j became a total wreek. Tbe master, oflBcers, and men suf- 
fered seyi^ir^eiy, and barely escaped with their lives. The libelants claim 
the fte^gjht pn the cattle under the terras of the bill of lading given for 
themby; which the freight is made payable, "ship lost or not lost." 
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The respondents contend that by thelive stock freîght contract the freigbt 
was payable only in tbe event of tbe ship reaching Liverpool, and that 
the live stock freight contract, and net the bill of lading, expresses the 
agreement between the shippers and shipowners as to the paymentof 
the freight. 

The live stock freight contract is quite similar to those mentioned in 
The Enrique, 7 Fed. Rep. 490; The Oranmore, 24 Fed. Rep. 922; and The 
Caledonia, 43 Fed. Rep. 681. It is dated July 12, 1889, and by it the 
respondents agreed to ship by the steamers of the Johnson line, sailing 
frora Baltimore to Liverpool, between the Ist and Slstof October, 1889, 
two thirds as niany cattle as the steamers could carry on theirtwo upper 
decks. The provisions material to this controversy are as follows: 

"(6) * * « And also free from ail responsibility for mortality or acci- 
dent of any kind to said cattle, or any of thera ; and if any of tham die, or are 
thrown overboard, or are waslied overboard, or are lost in any luanner what- 
soever, the freight is nevertheless to be paid, and is hereby guarantied to be 
paid, by the shippers. " 

"(13) ïhe freight is payable upon said cattle at the rateof eighty shillings 
British sterling per head on the nuniber shipped at Baltimore, whether deliv- 
ered alive or not delivered at ail, and is payable in Liverpool on the arrical 
of the steamships." 

When this shipment of cattle was put aboard the Queensmore, two 
bills of lading were given and accepted, the material parts of whicli are 
as follows: 

"Shipped alive by Myers & Houseman, under and SHbject to the condi- 
tions, stipulations, and provisions set forth in a contract in writing between 
Myers & Houseman, and Patterson, Kainsay & Co., dated the 12th day of July, 
1889, for the shipment of the cattle hereinafter mentioned, wliich is hereby 
made a part hereof, * * * 517 head of cattle, and the said animais, aub- 
ject to the stipulations and exceptions hereinafter and before mentioned, are 
to be delivered f rom stearaer's deck, where the ateamer's responsibility shall 
cease, at the aforesaid port of Liverpool or at Birkenhead, unto order, or to 
his or their assigns. Freight payable by consignée at the rate of eighty shil- 
lings per head. * * * Freight is payable, ship lost ornnt lost, upon the 
number of animais embarked, without regard to and irrespective of the num- 
ber laiided; and the shipper hereby guaranties payment of such freight, if 
not paid by consignées, " 

The terms of the bill of lading are express that the shipper guaranties 
the payment of the freight, "ship lost or not lost," upon the number of 
animais embarked; and, unless this language is controlled by an incon- 
sistent agreement in the live stock freight contract, the right of the libel- 
ants to recover the freight is clear. It has been held in The Enrique, 7 
Fed. Rep. 490, and in The Caledonia, 43 Fed. Rep. 681, that the live 
stock freight contract is the preliminary agreement which the nature of 
the cattle shipping business requires the parties shall enter into before 
the cattle are collected and brought to the port of shipment; but that it 
is not intended to be the final agreement under which the sea carriage is 
actually undertaken, and which is usnally to be found in the bill of 
lading. The preliminary agreement is usually made With the gênerai 
agents of the owners for space on certain steamships. The bill of lading 
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Î8 a spécial contract with a particular steamship, biuding the ship as 
well as her owners. 

: In eattle shipments the freight is customarily required to be paid in 
adviance, and looking to the agreement in this live stock freight contract 
that the freight was to be payable on the number shipped in Baltimore, 
although ail the eattle died or weye in any manner lost on the voyage, 
the fixing of the time and place of payaient at Liverpool, on the ship's 
arrivai, may very properly be taken as intended, in efifect, merely as a 
T^raiver of theprepayment in Baltimore. That it was intended merely 
as a, postponement of the time of payment is consistent with ail the other 
provisions of the contract, while to hold that it was intended to make 
the payment dépend on the ship's arrivai in Liverpool is to make the 
pa3'ment dépend upon a contingency as meaningless as a mère wager, 
for as freight was stipulated to be paid on the number put on board, al- 
though no eattle arrived, the arrivai of the ship, if the eattle were ail 
lost on the voyage, in no way concerned the shipper. 

This interprétation of the live stock freight contract is confirmed and 
made certain by the bill of lading, which, having only to deal with the 
transaction after the eattle were received on board, stipulâtes for pay- 
ment by the consignées, and con tains an express guaranty of payment 
of the freight by the shipper, "ship lost or not lost." For five or six 
years before this particular shipment thèse respondents had been ship- 
ping eattle by this same Une of steamers under similar live stock freight 
contracts, and accepting bills of lading containing the same stipulation 
as to payment of freight. It is quiteclear that the real intention and 
agreement of the parties was that the, freight was payable if the eattle 
were received on board, and not lost through the fault of the ship, and 
that the arrivai of the ship at Liverpool was never intended as a condi- 
tion of payment. I hold, therefore, not only that the bills of lading 
are the final and controUing agreement of the parties, but that there is 
nothing necessaiily inconsistent between the live stock freight contract 
and the bills of lading in respect to the payment of the freight. 



The Relief. 

The Alexander Eldeb. 

Edwabds V. The Albxandeb Eldeb. 
(IHstfict Court, JJ. MwryUmd. July 2, 1892.) 

1. Salvaob— PiLOT EoAT— Public Polict— Compensation. 

The British steamship Alexander Elder, worth $225,000, with cargo and freight 
worth as much more, went ashore near Caçe Henry light, while in charge ol a 
Maryland pUot, under circnmstanoes which indicated that it was the fault of the 
pilot. The Virginia steam pilot boat Relief, which was attending to take offi the 
pilot, rendered salvage service ia puUing the steamship afloat. • Held, that It was 
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against public policy that a libéral salvage award should be allowed a pilot boat 
undersiiob circumstances. 

2. 8.UIX— COMFEN£ATION. 

Held, imder tbe ciroumstances of the expensive litigation in this case, that $1,000 
should be allowed, although a prompt tender of considerably legs would tiare been 
held snfflcieat. 
(Syllabus bv the Court.) 

In Admiralty. Libel for salvage. Decree for libelaats. 
Charles Marshall and R. C. Marshall, for li bêlants. 
Braum & Brune, for the Alexander Elder. 

Morris, District Judge. This is a libel by the Virginia PiJot Asso- 
ciation,; who own the steam pilot boat Relief, to recover for salvage serv- 
ice to the British steamship Alexander Elder in pulling her off the ground, 
just under Cape Henry light, on the 13th of May, 1891. The Alex- 
ander Elder is a large steel screw steamer, 4,173 tons gross register, over 
300 feet in length, and worth about $225,000. She had on board a 
cargo of 500 live cattle, and gênerai merchandise, in value probably 
nearly equal to the value of the ship, and her freight for the voyage was 
$12,500. She drew 23 feet 7 inches forward and 23 feet 10 inches 
aft. , She left Baltimore on the 12th of May, 1891, on a voyage to Livr 
erpool, in charge of a Maryland pilot. About midnight, when the 
pilot supposed the steamer was near the tail of the Horseshoe, in the 
mouth of the Chesapeake bay, he signaled to the pilot boat, which 
was lying outside the capes, to be ready to take him oËf, and receiyed 
a proper answering signal. The pilot then ordered the wheelsman of 
the steamship to steer for the pilot boat. The pilot boat came in from 
the sea towards the steamship, and presently came up to her on her 
port side; but the pilot, not intending to leave the steamship until he 
had taken her outside the capes and clear of the red sector of Cape 
Henry light, continued on and ordered the steamship to be steered S. 
E. by E. He kept that course for about two miles, until he was on 
the océan side of Cape Henry, and just outside of the red sector, the 
Kelief foUowing astern of the steamship. The steamship's engines were 
then slowed and stopped in order to put off the pilot, and the pilot had 
left the bridge when the master said he thought he feltthe steamship touch 
the ground. The pilot was called back to the bridge, and it w^s discovered 
that the steamship was aground. Subséquent soundings disclosed that her 
bow had run upon the sand for about 100 feet, and that she had about 
four feet less water under her than she drew for about 100 feet from her 
bow, the rest of her length being in water suflScient to float her. Efforts 
were made to get her off by putting her engines at fuU speed astern, by 
pumping out 110 tons of water ballast and by putting out an anchor, but 
she did not corne off. The Relief had met the steamship and passed her 
on her port side and had come around under her stem and foUowed 
along on the steamship's starboard quarter between her and the shore. 
Her speed was not quite equal to the steamship's, and she fell somewhat 
astern, but when the steamship grpunded those in charge of the Relief 
noticed, that they were running up on her, and that they were near the 
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laftd', aïid, tKroWiïlgtKë lëad, fciund onlj/ -from threô t6,,fQtir fàthqms. 
Theythen reversed herengines toprevent going ashqre thenaséïves or col- 
MMg^^ Mth thé stéaipslïip; After awhile they heard whistles from the 
steâihsKip, aiid sent' ohè ôf the Virginia pilots aboard th.é.steamship. 
The master asked for assistance. The représentative of tbe Relief said 
they would pull on the steamship for $500, with the understanding that 
they should bê'paid'é2,5O0 if tîley pulled the steamship off. The mas- 
ter declined this proposition as exotbitant, and contended that, as the 
pilot in charge of the steamship had put hèr ashore, the pilot boat onght 
to be willing to help her ofï. Afterwards the captain in charge of the 
Eeliléf cànie aboard the steamship and talked the hiàtter over With her 
lïiàstéï, Ddaking the sa me proposition, but with the sa tne resuit. The 
riiaàteï of the steamship declined assistance on the terms offered. He 
sàid' hé iiad no aùthority to màke such an agreemeht, and that at day- 
light hé would cômmunicate with the steamship's agents in Baltimore, 
affd îét theifl take the respônsibility. The captain of the Relief left, say- 
ing hé Would not retum until sigûaled for. A.t about 6 o'clock in the 
môrning, however, the master of the steamship did signal to the Relief, 
whieh was near by on her station. The Relief came up to within about 
40 or 50 feet, and with the aid of her yawl boat took a six-inch hawser 
frdm the steamet. She had hardly got her full power on it when it parted. 
A steamer was then seen coming in from sea, requiring a pilot, and 
some one' frOm the Relief went aboard the steamship and told the 
master tliat the Relief would go off and put a pilot on the incoming 
steàrner, fand retum in about an hour. While the Relief was away 
on this erratid, and waS not hurrying back, as the men on her wanted 
afl oppolftunity tô get bré&k&st, the steamship again signaled, and the 
Relfef flgaih returtied. This time a new nine-inch hawser had been got- 
ten ôut on board thé ôteàmship, and was pas8ed,with tbe aid ol the Re- 
liefs yawl boat, on bOard of her. Then the Relief applied her full power, 
the steamship's engines were worked full speed astern, and the steam- 
ship start^d at once, and came off Ihe bank into deep water. The mas- 
ter then gaVe tothe Relief the following certificate, addressed to the steam- 
ship's agents at Baltiifidre. 

"Steamship Albxandbir Eldek, otf Cape Hénbt, I3th May, 1891. 
"This is to certify thàt the Virginia pilot boat Relief gave us a pluck ofE 
the grouQd at 8 A. m. tO'dïiy. Ko agreement made. 

: ' "N. Bannatyhe, Master." 

The steamship was tininjured and prbeeeded on her voyage. 

The night when tbe steamship went aground was dark and rainy, 
with mpderate wind frpnl the northeàst, and moderato sea. There was 
no fog, and 'tià difficulté in seéihg iights. Up to 8 o'clock in the morn- 
jng, wheu thé steamship Came off, the wind and sea continued moder- 
ate, the Tiifitid being about 12 or 13 miles an hour, but the indications 
were threatéiiing, and during that day tlie wind and sea gradually in- 
creaseduntii 10 o'clock that night. ' 

The wiày in which it hàppened that the Virginia stèam pilot boat Re- 
lief ¥aa*àttending to taking off thé Maryïànd pilot from the steamship 
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was this: Each association l(as one steam pilot beat, and about once a 
month one or the other of thèse two steamers goes off, duty for a short 
tjme to refit. During that intervaljby agreement betvveen the mera- 
bers of the two associations, the remaining boat attends both sets of pi- 
lots. On this occasion the Maryland boat was ofif duty, and there were 
on board the Relief a number of pilota of both associations, and she was 
doing the work of both boats. 

The Relief is a new iron screw steamer, 125 feet long, with engines 
capable ofdeveloping 800 horse power, and she cost about $50,000. 
She was built for a pilot boat, and also to tow and assist vessels in dis- 
tress, andjs fitted out for that purpose, 

It must be conceded that the service in this case was salvage service. 
The steamship was in a situation of danger, requiring assistance. It is 
true she went aground when her speed was almost stopped, and she slid 
upon thesand so gently as to be hardly noticeable, but her momentum 
was very great, and bedded her for one third of her length in the sand, 
so that ail her own efforts to get off were unavailing. There is every 
reason to believe that unassisted she would not hâve gotten off with- 
out jettison of part of her cargo, and, a» long as she remained aground 
in the very exposed condition in which she lay-, she was subject 
to great risk of injury. It is shown that effective assistance would prob- 
ably bave reached her about 4 hours later from Nortblk, and about 16 
hours later from Baltimore, but thèse delays would hâve been hazardous. 
But, notwithstanding the timely and effective assistance rendered by the 
pilot boat Relief, there are circumstances in the case which reduce the 
service to the lowest grade of salvage compensation, and, indeed, there 
are some facts in the case which bave caused me to hesitate as to 
whether in strictness there should be any recovery. The pilots of 
Maryland and Virginia exercise under the laws of their respective states 
a very valuable public franchise. They are granted a monopoly, and 
their compensation is libéral. AU vessels except those in the coasting 
trade must pay them fuU pilotage, whether they employ them or not. 
The attendance of a pilot boat to put pilots aboard incoming and take 
them off outgoing vessels is a necessity of their business, and is required 
by law. When a pilot, through unskillfulness, puts a vessel which bas 
employed him in a situation of distress, it would be grossly inéquitable 
that the attending pilot boat of the association of which he is a member, 
and through which he gets his license, should profit by his want of skill, 
It would be eontrary tothe rule which dénies to persons who bave con- 
tributed to place property in danger any reward for rescuing it from the 
conséquences of their own wrongful act. The Clarita and The Clara, 23 
Wall. 1. In the présent case there is much reason to conclude that it 
was want of skill or inattention on the part of the pilot in charge of 
the steamship which put her ashore. On an ordinarily dark night, 
with ail the beacon lights visible, he was a mile and a half out of his 
course, and ran the steamship ashore not half a mile fi-ora the beach, 
and less than a mile from Cape Henry lighthouse. He gives no expia- 
nation which satisfactorily exculpates him, considering the high degree 
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of skill and attention reasonably demanded of one who undertakes to ex- 
ercise his priviîeged occupation. It is true that the pilot boat Relief did 
not beloûg to the Association of Maryland Pilots, of which he was a mem- 
ber; but for the time, by the mutual agreement before mentioned, she 
was adting în the place of the Maryland boat. It may be said that she 
was under no l^al duty to render assistance; and while, for this reason, 
she may not be so affected by her connection with the Maryland pilot 
in charge of the steamship as to bar her recovery, — considering how im- 
portant it is that assistance shall be rendered to vessels in distress, and 
how highly favored in admiralty is the right of salvage, — yet she is so 
affected by the equities of her relationship to the pilot that it must prop- 
erly influence the âmount of the reward. 

In considering the service itself, there is but one élément which sug- 
gests a libéral compensation; that is, the large value of the steamship 
and cargo, and the importance of the service to her. In other respects 
there is wanting ail the éléments which suggest libéral awards. The 
Relief did not go out to seek the vessel in distress, taking the risk of 
finding her. She was alongside, almost participating in her going ashore, 
and she remained near at hand because she was on her station. She 
did not give up or interrupt her ordinary employment, but came and 
went, attending to puttiUg pilots on incoming vessels. She lost no ap- 
préciable time in the service itself, and incurred no risks other than the 
ordinary risks of navigation and towage. It is true she is a powerful 
steamer, much more so than is required for her duties as a pilot boat, 
and no doubt it is a benefit to commerce that sheshould be maintaiued, 
and be able to give effective assistance to vessels in distress; but it 
should be remembered in this class of cases that she is an instrumental- 
ity of the System of pilots established and encouraged and protected by 
the state laws for the assistance and safety of foreign vessels. The busi- 
ness of theSe pilots is to prévent such vessels getting ashore by offering to 
them timelyand skillful guidance in their navigation; and public policy 
requires that the pecuniary reward which they may dérive by rescuing 
vessels from disasters which it is their spécial business to prevent, should, 
in ordinary cases, be very moderate. In this case I award $1,000. If 
a prompt tender had been made of a considerably less sum by the own- 
ers of the steamship, I should hâve approved of it as sufficient; but the 
manner in which thé parties hâve dealt with each other bas led to a 
troublesome litigation, which thèse libelants bave been obliged to con- 
duct at a distance from their homes, and which bas involved them in 
considérable expense. 
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WiLLS V. PaULY. 

(drcfuU Court, S. D. CaUfamia. June 18, 1893.) 

Bquitt Pbaoticb— Statb Btatutes— Bnx bt Mabried Woman. 

A State statute allowlng a married woman to sue in her own name does not gov- 
ern the fédéral courts in equity suite, and wbere the f act appears on the face of 
tbe bill the same is demurrable. 

In Equity. Suit by Mary E. Wills against A. Pauly. On demurtrer 
to bill. Sustained. 

MiUay & Bennett and Dd Voile & Munday, for complainant- 
W. Cole, for défendant. 

Ross, District Judge. This is a suit in equity, brought by the com- 
plainant alone, and, as the bill shows that complainant iS a married 
woman, the demurrer raises the point, among others, that the suit can- 
not be maintained. In response to this point the défendant cites and 
relies on section 370 of the Code of Civil Procédure of California, which 
provides that a married woman may sue alone " when the action con- 
cerns her separate property, or her right or claim to the homestead 
property." If the présent was an action at law, the provisions of the 
statute referred to would be applicable and enforceable in this court; 
but, being a suit in equity, the .state statute bas no application hère. 
Jurisdiction in equity is exercised by the fédéral courts uniformly 
throughout the United States, and is unaffected , by state législation. 
"The chancery jurisdiction given by the constitution and laws of the 
United States," said the suprême court in Boyle v. Zacharie, 6 Pet. 657, 
"is the same in ail the states of the Union, and the rule of décision is 
the same in ail. In the exercise of that jurisdiction, the courts of the 
United States are not governed by the state practice; but the act of con- 
gress of 1792, c. 36, bas provided that the modes of proceeding in 
equity suits shall be according to the principles, rules, and usages 
which belong to courts of equity, as contradistinguished from courts of 
law. And the settled doctrine of this court is that the remédies in 
equity are to be administered, not according to the state practice, but 
according to the practice of courts of equity in the parent country, as 
contradistinguished from that of courts of law; subject, of course, to 
the provisions of the acts of congress, and to such altérations and rules 
as, in the exercise of the powers delegated by those acts, the courts of 
the United States may, from time to time, prescribe." See, also, BenneU 
V. Butterworth, 11 How. 669; 6rem v.Oreigfdon, 23 How. 90, 105. It is 
the rule in equity practice that a married woman must sue by her pro- 
chein ami, and when it appears that she does not so sue the bill may be 
demurred to. Story, Eq. PI. § 494; Daniell, Ch. PI. «fe Pr. p. 143; 
Mitf. Eq, PI. 153, 154. Provision for the appointment of the next 
friend is made by rule 87 of the equity rules. For the reason stated 
the demurrer must be sustained. So ordered. 
v.SlF.no.a — 17 



ilS$h WSDERAL SXlPOB.lJm,'^fdL 51. 

HANFOIliy »] Daviés é* ai. 
(CihmU Court, i). VFasWujUmi NiD. Jûnè' 7, 1S93.) 

The prohibitiou of the constitution of the United Stfttes à^Inst ttie enaettnent of 
State laws that shall impair ttie obligation of contracts applies only to the adoption 
, Q^a const^Hfitioiv «r, the jenfiçt^me^^ or> adoption qf a statute, or the exercise of 
sduô form qf législative t»ower subdâ<itiènt 'in timd to' the bontràcU 
2. Bame. 

Where tliai)<inâ,of. R yrasisold Jlpr qçpfdd tai^eSi^ipd a tax deed was ezstmted 
therefor, and tlie samë land wàs subsequently sold àt probate sale as the property 
of F. in administering upon hisestate, held, that the obligation of the contraot of 
the owiTer of the taz deed was not impalred by the probate sale withla the prohibi- 
tion 0^ the constitution. 
(Si/IWbii* W, Oi« OûitÉrt.) 

- In Equitj^^ on Denaurrer to the BilL 
JHotb» i& (ârson, for coin plainant.' 
\ Mniua Boeheàer, for défendants. 

Gilbert', CSfcuit Jttdfee. The coaplainant brîn^ suit, aJIe^g in hîs 
bill; in suibstàûce^ thâi itt October; 1878, his granloir acquired fix)m tbe 
terri tory iof' W&ôlîington- « tàx title to certain land iû King county, sold 
for uni^d laieis'aB'the'propérty 6f one Lumley Franklin; that possession 
was taken byi oôMplalïlant's grantor tinder sàid taxdeed, and maintained 
until the convenance of the property to complainant in September, 1885, 
since which tiMô he bas been in jiosSession and made valuable improve- 
mentsj that on Augùst 8, 1887,' by order of the probate court of King 
county, an administrator of thé estate of said Franklin, then deceased, 
itik àppointedj and thereflfteri ùpon pétition of the administrator and 
uuder the ordèr of the said court the land in question was sold as the 
property of said deieedent, ahd to pay a tâx claimed by the territory to 
be dne frotû said Franklin; that s&id salé was made in violation of the 
contract whereby the territory sold said land to complainant's grantor 
for unpaid taxés; that One of the défendants became the purchaser of 
Said property at the probate sâlè, and a deed was made to him in viola- 
tion of the obligation of said first contract with complainant's grantor, 
and in violation of article 1 , § 10, Of the constitution of the United States, 
and of sections 1851 and 1891, Rev. St. U. S., which make the provi- 
sions of the constitution applicable to the territories; that by the law in 
force at thetime complainant's tax deed was aoquired the tax deed was 
made pïésiim'tJtive évidence' Of thè regularity of ail former proceedings, 
and suit fç» therècovery of the property was prohibited after the expira- 
tion of thréè yiéars from the date of récording of the deed, except in casea 
where the ftax had beeh pàid a^id the laiïd redeemed; that the défendants 
had notice of the complainant's right, and their àdminîstratoi''s deed was 
procUred' in 'purauance of a conspiracy to deprive him Of sàid property, 
and said property is worth $8,000. The prayer <rf the bill is that th» 
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adminiàtratèr'B ^eed be declared invalid, and that the défendants be en- 
joined l'rcmi àflsertingany claim to said promises. 
-A démarrer to the bill raises the question of the jurisdiction of this 
court. The oniy ground of jurisdiction ijlaimed by the complainant is 
the fédéral question involved in the allégation of the bill that theprobate 
proceedings, sale, and conveyance are in violation of article 1, § 10, of 
the constitution of the United States. 

That provision of the constitution inhibits the enactment of state laws 
that shall impair the obligation of contracts. It protects the obligation 
of contracts only so far as it may be aflècted by législation. The limit 
of the protection of the constitution is well defined by Mr. Justice Gbay 
as follows: 

"In order to corne within the provision of the constitution of the United 
States which déclares that no state shall pasa any law impairing theobligation 
of contracts, not only musli the obligation of a contract hâve been impaired, 
but it must hâve been impaired by a law of the state. The- prohibition is 
aimed at the législative powers of the state, and not at the décisions of its 
courts, or the actsof administrative boardsor offlcers." New Orléans Water- 
works Co. V. Louisiana t^ugar Rejining Vo., 125 D". S. 18, 30, 8 Sup. Ct. 
JRep. 741. , 

In RaïLroad Co. v, Rock,A Wall. 177, Mr. Justice Miller said: 
"It must be the constitution or some law of the state which iinpàira the 
obligation of the contract, or which is otherwise in contliot with the constitu- 
tion of the United States; and the décision of the state court must sustain 
the law or constitution of the state in the matter in which tbeconfliet is sup- 
posed to exiat, or the case for this court does not arise." 

While there bas been no déviation by the suprême court from the doc- 
trine of thèse cases, it bas been held that the législation prohibited by 
the constitution need not bo in the form of a statute enacted by the lég- 
islature or a constitution adopted by the people. It may be the exercise 
of législative power delegated by the législature to a municipal corpora- 
tion, ({/. S. V. New Orléans, 98 U. S. 381,) and it may apply to an en- 
actment, from whatever source derived, to which the state gives the force 
of law, ( WiUiams v. Bruffy, 96 U. S. 176.) The bill in this case refers to 
no law enacted or enforced by the territory of Washington that cornes 
within the prohibition of the constitution. Complaint is made, not of 
the laws, but of the action of the probate court, the administrator, and 
the défendants. The allégations are that the impairment of complain- 
ant's contract occurred through the wrongful or erroneous administration 
of laws that are not alleged to be unconstitutional. The probate sale, it 
is true, was made to pay a tax. The assessment of a tax is a législative 
Bct, and it bas been held that the provision of the constitution under 
considération is a limitation upon the taxing power of the state. Murray 
V. Qiarleston, 96 U. S. 432, but there is no allégation in this bill that 
the assessment for the paymént of which the probate sale was made was 
levied in violation of the obligation of the complainant's contract, or that 
it was subséquent in point of time. The case of Wright v. NagU, 101 U. 
S. 791, relied upon by counsel for complainant, is not perceived to be 
in conâict with the decisiona above cited. In that case the inferior court 
of Floyd ooonty, Ga., had granted the plaintiff the exclusive right to 
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QpfiafeanistfaDdbuild bridges over certain rivers. Subsequently thecom- 
missioners of roads and revenues for the county authorized the défend- 
ant to erect aîxd maintain a bridge within the limits of the original grant. 
The bill expressly alleged that the board in granting the franchise exer- 
cised legislativepowers conferred upon it by the laws of the state, and that 
the grant was in the nature of a statute of the législature. The court held 
that the question whether the subséquent action of the commissioners 
was in its légal effect équivalent to a law of the state impairing the ob- 
ligation of the contract was a fédéral question that gave jurisdiction. 
The dëmurrer is sustained. 



CkEUE d'Alêne Consolidated & Mining Co. v. Minées' Union cï 

Wardner et al. 

' (Circuit Court, D. Idaho. July 11, 1893i> 

1. iNiTtJHànON— liABOB TjNIOHS— INTBBÏBBBNCB 'WITH EmPLOTBS. 

An injuncUon may be granted to restrain labor unions and members thereof from 
entérina ùpon oomplainant's mines, or interfering with the working thereof , or by 
force, tEt«at8, or intimidation, preventing oomplainant's employés from working 
the niines, whera the threatened acts are suoh that thelr fréquent occurrence may 
be ex]^ectèâ, and défendants are insolyent 

2. BaMB— ReSTBAINING TkBSPASS TO RBiiTT. 

The rule that a trespass cannot be enjolned unless ou realty, and where the dam- 
;age is ii!reparable, and af tegr the right or title involved bas been established at law, 
does not apply to such a case, as no title to realty is involved, and the aota com- 
plained of tu-è not a direct trespass to realty, but only indireotly afteot the enjoy- 
ment of property and other rights. 

8. Samb— KBSTBAiNiNa Çbiminal Agis. 

Neither does the rule that equlty will not interfère for the prévention of crime 
apply, the act» donc or threatened not belng criminal, though unlawf ul, and such as 
may lead to the commission of criminal acts. 

4. SAMEr-BVIBENCE— GOVBKNOK'S PeOCLAMATION. 

On the guestioD of continuing such an injunction pending the suit, statements 
supporting complainant's allégations, cohtalned in a proclamation by the governor 
of the state, which is part of the record In the case, made by him after personal In- 
vestigation of the facts, may be considlered. 

5. Samb— GooD Faith or Complaikant, 

An allégation by complainant that défendants' interférence hàd compelled a for- 
mer suspension of work, for whiçh; at the time, complainant gave a différent rea- 
son, does not show such bad faith as to justify a dissolution of the injunction, 
where, so far as appears, both oaudôs may bave induced the suspension. 

6. Bamb — ^Complainant Mbmbbb àv IiiÉOAi, Association. 

The f act that complainant is amember of an association which is alleged to ba 
illégal, is no ground for refusing to entertain Its suit, instltuted in its own name, 
and for ita own int'erest, and not appeàrlng to be the direct resuit or a part of any 
Illégal association, schenie, or conspiracy. 

In Equity. Action by the. Cœur d'Alêne Consolidated & Mining 
Company against the Miners? Union of Wardner and othera. Order con- 
tinuing injunction against défendants pending the action, 

Albert Hagwn and W. B. Heybum, for complainant. 

îhink Ganahl and James H. Haivley, for défendants. 



Beatty, District Judge. The local interest manifested in thîs cause, 
and its possible conséquences, justify a somewhat extended statement 
of the facts and reasons for the conclusion reached, and, while ail the 
questions raised by counsel, who hâve so ably and fuUy presented the 
matter, hâve been considered, apology will not be offered fora failure to 
hère elaborately review them. The bill and affidavits accompanying 
it show that complainant is a foreign corporation; that défendant com- 
panies are corporations and associations organized under the laws of 
Idaho, and the other défendants citizens of said state; that through de- 
fendants' wrongful acts, complainant bas been damaged in the sum of $50,- 
000; that complainant owns valUable mining property in Shoshone 
county, Idaho, which it desires to work; that défendants having con- 
spired together, bave organized themselves into the several miners' unions 
named, for the purpose not only of controUing and dictating the wages 
to be paid them, but also by means of menace and force to prevent ail 
persons not membera of such unions from working for complainant; that, 
to make eflScient such organizations, they are bound by stringent oaths 
to secrecy, and to obédience to ail edicts and commands of either of such 
unions; that since the formation of such unions the members thereof 
hâve adopted a System atic course of threats and intimidations against 
complainant, and any miners desiring to work for it who are not mem- 
bers of such unions; that they bave notified complainant that it must 
employ none but those who belong to such orders, and at the wages fixed 
by the latter; that they hâve entered upon complainant's mines, and by 
force removed therefrom its employés, and given out and threatened that 
they would continue to prevent any but the members of such unions 
from working therein; that by reasou of the promises complainant hàs 
been compelled to cease work; that ail the défendants are utterly insol- 
vent, and unabie to respond in damages; that by the affidavits of two of 
complainant's employas, it appears that on the 29th day of last April 
about a hundred men, headed by défendant John Tobin, went to com- 
plainant's mine, where affiants were at work, and forcibly ejected them 
therefrom, took them to the Miners' Union Hall, at Burke, where, in 
the présence of a large number of men, it was demanded they should join 
the union or leave the camp; that upon their refusai to do élther it 
was ordered by the meeting that they be marched out of the state; that 
thereupon they were escorted in the direction of Thompson Falls, Mont, , 
by at least 200 men, who beat oil cans in imitation of drums; that 
they were called "scabs," and coarse indignities were frequently heaped 
upon them; that in this manner they were driven from the state, de- 
nied the privilège of purchasing food, and for two days were without 
any, and exposed to the inclemency of the weather in crossing a snowy 
range into the state of Montana. Upon thèse and similar allégations 
contained in said com plaint and affidavits, it was ordered that the de- 
fendants be restrained from entering upon complainant's mines, or from 
interfering with the working thereof, or by the use of force, threats, or 
intimidations, or by other means, from interfering with or preventing 
complainant's employés from working upon its mines; and that the de- 



fendi^mtgjhQtvrotWeliW^^y tbey 8}i<?}jil4ïQ#i; be so,rpgtmmpd pending this 

fiction. ■■-; ::,,'.• .'..'- .::.,.■, :..:■■'. •■'il,-'' , ■'.,. '■■)■ ■ > v..:' 

M ilO reapQRse.tosuohiîOpîftr defçiifîmts i^ave by.namei'ous affidavits de- 
nied most of sucb allégations, and espepially those çharging a resort to 
threatfl or -force to accomplish theobject of thçir: seyeral associations, 
whioh tbey state. are for the purpose;Of protecting thenjselves against the 
exactions of employers, of maintaining their wages, of elevating the 
standard of labor by admission to thçir order onlyof those who are skilled 
workmçnand of good morals, toalleviate the sufieringaof those overtaken 
by siçjjness or accident» and in varions ways, and by ail lawful means, 
to advance, the inteye^tsof miaersj a^d to this çnd, intempérance, im- 
raorî^ity, and the vices of lifesarq-^iscouraged* . In rebutting such affi- 
davits the complainant bas produced others, which charge the existence 
of a most aiaruiing and demoralizing state of society, wherein a reign 
of riot, terror, and lawlessness bas svipplanted ijjdustry, peace, and la w; 
but wch spécifie aots and matterstated in the rebutting affidavits, which 
défendants. could not, from complainant's original showing, so anticipate 
a8;k) d^ny, are not treated as established, : However, the évidence justifies 
the Q<>ncîusion that défendants are organized into associations wherein 
submission to stripgent and arbitmry rules is required; that by means 
approaching dictation they bave attempted tooontrol employers in the 
sélection of laborers and the wages to Ue ■ aid them, and hâve discouraged , 
and, as far as they could , prevented , tuuse who do not belong to their socie- 
ties froip procuring work; that by force, in one instance, they took com- 
plainant'a laborers from its mine to their hall, wh ère, upon such laborers 
reluaing to comply with their demanda to join them, and abide by their 
laws, they actually ordered their banishment from the state, and in a 
manner deserving the most severe condemnation enforced their lawless 
decree, and against men who, by reason of their birth, and not through 
the grâce. Qf the government, were entitled to ail the rights of American 
citizenship; tliat in such numbers, and under such circumstances, as 
were tpenacing, 'they bave requested nonunion men to cease work, and 
to such bave applied iaan oSeusive and threatening manner most oppro- 
brious epithets, and in other ways bave annoyed and vexed laborers who 
refuse to Join their associations. I am not unmindful that they meet 
thèse charges by alleging in effect that when such things were donc it 
was without their authority, and that the meeting referred to was held 
by citizens; but such défense is too transparent to conceal the truth. 
Such meeting was held io their hall, was composed largely of miners, 
and was presided over by défendant John Tobin, who says "he was, and 
now is, the président of the Miners' Union of Burke;" and he also says 
that^'theifieetingvoted that they [the men banished] should be marched 
up the caoyoa^ upon; the ground that if they proceeded down the canyon 
violence niight be apprebended from the outsiders." Such explanations 
canuQtbereCeived in exculpation of the wrong done by défendants, but, 
on . the contrary, they cast a shadow over ail their statements. Moreover , 
the governoïi of this state, after a personal investigation of the facts, 
aidedixy opeof his officiai staff, did by bis proclamation of June4, 
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1892, déclare that it had corne to his fendwiedge "tbat tberé ûciw exista 
iû the couiity of Shoghone, state of Idaho, combinatit>ns of men con- 
federating and conspiring for unlawful purposèSj insôm'ùch that the prop- 
erty of citizens of said coùnty is jeopardized, and thè pebple thereof 
terrorized, and the laws are set at naught; and * * * the civil au- 
thorities seem inadéquate ôr are disinclined to suppress violence and 
redressvVrbngs; and * * * such combinations are preventing by force 
the owners Of mines from working and developing the saiïie, and from 
employing persons of their choice, and are interfering with railroad 
travel and traffic." As such proclamation is a public document, and is 
also made à part of the record in this case, the court is justifiéd in con- 
sidering it, and from the known integrity, the dispassionate judgment, 
and the impartial character of his excellency, its statements are entitled 
to the highest respect. 

After a mbst careful examination, the conclusion that' the foregoing is 
a correct statement of the facts cannot be avoided. A wrong exists; 
rights hâve been infringed; unoffending citizens hâve been maltreated; 
the law bas been overridden. May the courts be succëssfully invoked 
for restraining relief? That a national court bas original jurisdiction in 
actions of this class cannot be questioned, as the parties are of diverse 
citizenship, and damages of over $2,000 are involved; but the important 
question is whether a court of chancery can exercise its power to restrain 
the further commission of the acts herein complainéd of. The uûre- 
strained exécution of the designs, which it would seem from the record 
in this case the défendants entertain, would resuit unfortunately. Car- 
ried to their logical conclusion, the owner of property would lose its con- 
trol and management. li would be worked by such laborers, during 
such hours, at such wages, and under such régulations, as the laborers 
themselves might direct. Under such rule, its possession would become 
onerous. Enterprises employing labor would cease, and, instead of ac- 
tivity and plenty, idleness and want would follow. Whatever enthusi- 
asts may hopè for, in this country every owner of property may work it 
as he will, by whom he pleases, at such wages, and upon such terms as 
he can make; and every laborer may work or not, as he sees fit, for 
whom, and at such wages as, he pleases; and neither can dictate to the 
other how he shall use his own, whether of property, time, or skili. 
Any other System cannot be tolerated. The association of laboring men 
into organiza tiens for social çnjoyment, mental improvement, for the 
protection of their interests, and the amélioration of their conditions, is 
not condemned, either by the people or the law. On the contrary, it is 
their right so to do, and they hâve the sympàthy of ail classes in their 
efiforts to advance their interests by lawful means. No one will view 
with envy their lawfuUy acquired success, their comfortable homes and 
congenial surroundings, ail attainable through industry, sobriety, and 
reasonable economy. Unfortunately, combinations of labor are met by 
associations of employers, each trying to baffle what it deems the ag- 
gressions of the. other. It is to be regretted thèse opposing forces bave 
in late years gone so far in their efforts for supremacy that they now 
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opetate upon the principle that theîr interests are ant^gonîstic. It ia 
wfeen thèse conteistB become eo heated that violations of the law, the 
peace of the community, and the destruction of life and property are 
threatened, that the courts are compelled to intervene. Undesirable as 
isrthie.duty, the court which avoids it when presented would deserve 
only contempt. As I understand the law and the facts, this case shall 
be determined withoutequi vocation. The action results from a con- 
troversy concerning> wages. The complainant refuses to accède to dé- 
fendants' demanda that the same wages be paid to ail the laborers; 
bot, while willing to pay the usual price of $3.50 per day to skilled 
laborers, déclines tp pay over 83 to others. Which party may be right 
qn this or any other matter that may be in dispute is not for investiga- 
tion by the court, but whether the défendants, in attempting to main- 
tain their position, are likely to employ unlawful means, and the au- 
tbority of the court, if it 80 finds, to-restrain them, alone must be de- 
termined. 

Among other reaaons advanced why the restraining order should now 
be dissolved, the défendants say that complainant bas in bad faith al- 
leged that it was compelled in January last to close its mines because 
the défendants interfered with the working thereof, whereas at that time 
it stated that it was for the purpose of securing an adjustment of the 
raiiroad freight rates, and défendants now allège that the real object was 
to reduçe wages, and to break up the miners' unions. Certainly it is 
true that he who asks equity must not by his pleadings or acts attempt 
to œislead either the court or his opponent. So far as yet appears, the 
two causes combined may hâve induced complainant to close its mines, 
as stated, and the duplicity charged against it is not so shown as to jus- 
tify a dissolution of the existing order. Neither is the other objection, 
that complainant is a member of an association which it is alleged is 
illégal, a reason why the court willnot entertain its suit, when instituted 
in its own name, and in its own interest, as the record shows bas been 
done in this case. The wrong complainant may bave committed in 
some other matter ia not the subject of considération hère, or at least not 
until it is made to appear that this action is the direct resuit and a part 
of some illégal association, scheme, or conspiracy. Is it true, as claimed 
by défendants' counsel, that the acts charged in the bill are either a 
trespass or a nuisance; that a trespass cannot be enjoined unless upon 
realty, and when the damage is irréparable; and that the right at law 
must be established before equity will intervene? Before a permanent 
injunction will issue, undoubtedly a right or title involved must be es- 
tablished in a court of law, but if, by the weight of authority, such was 
ever the law as applied to temporary writs, it is not so now. But, as 
there is no title to realty involved, and the acts complained of are not 
a direct trespass upon realty, but only such as indirectly affect the en- 
joyment of property and other rights, the pertinency of counsel's argu-^ 
ment cannot be admitted. 

With much earnestness it bas been urged that equity will not inter- 
fère fpr the prévention of crime. But wherein is this a criminal case, 
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or how does the relief asked constitute this an action for injunction 
against the commission of a crime? It is charged that a conspiracy has 
been formed. An association becomes a criminal conspiracy when it is 
formed for an unlawful or criminal purpose, or if, when organized for a 
lawful purpose, it attempts, by criminal or nnlawful means, to attaih 
ils object, but this action is not to prevent the formation of a conspiracy. 
It is alleged that défendants hâve done certain unlawful acts, and 
threaten to continue doing them; but none of such acts are per se crimi- 
nal, or enjoined by the criminal statutes. The most that can be said 
of them is that they are such as interfère with the rights of others, and 
are therefore unlawful. It is also true that tliey might lead to the com- 
mission of other acts purely criminal, and that by restraining them we 
indirectly prevent the commission of crimes; but it is absurd to conclude 
that by such indirect prévention of crime this can be construed as an ac- 
tion to restrain its commission. 

Without further pursuing this view, we are brought to the important 
question involved, — whether the acts complained of, considered as un- 
lawful and not criminal, may be restrained, and further injury to com- 
plainant avoided, or whether it must seek relief by an action at law. 
The threatened acts are such that their fréquent occurrence might be 
expected, and to obtain légal redress therefor the aunoyance of a multi- 
plicity of suits would folio w; also it is alleged that défendants are in- 
solvent,—- both of which are among the prime reasons that appeal to a 
court of equity for its préventive relief. The question involved is not a 
new one. Its examination may be better made by a review of some of 
the numerous adjudications by other courts. In Francis v. Flinn, IIS 
V. S. 385, 6 Sup. et. Rep. 1148, the complaint was that défendants, 
by newspaper publications, by sundry suits, and by varions and diverse 
ways, had confederated to destroy complainant's business. The court, 
while stating that it did not specifically appear what the objectionable 
acts were, held that for injuries suflfered from acts of the gênerai char- 
acter named, — which were in the nature of libels on the business,— an 
adéquate remedy existed at law. In Kidd v. Horry, 28 Fed. Rep. 774, 
the sole question was whether the publication of circular letters, which 
were alleged to be libelous against complainant's business, could be re- 
strained, and it was held they could not. To the same effect is Car 
Wheel Co. v. Bemis, 29 Fed. Rep. 95, and numerous similar cases. It 
is clearly established that libelous publications or statements, however 
damaging, will not be restrained, but for such relief something more 
must be involved. What nlore, will appear from a Une of authorities 
relied upon by complainant. Steamship Co. v. McKenna, 30 Fed. Rep. 
48, was an action in which défendants, over a question of wages, had 
induced complainant's employés to cease work, and then attempted, by 
sending threatening letters to its customers and others, to so damage and 
interfère with complainant's business as to compel it to yield to their 
demands. The court, in granting relief, said: 

"AU combinations and associations designed to coerce workmen to becomç 
Éaembers, oi: to interfère with, obstruct, vex, or annoy them in working or 
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in obtaipipg work becaase tb^y are not members, or in order to induee them 
ttJ becôinè' liièmbers, or desigtied to prevént eiûployers frôm makingajust 
discrimination in the rate of wages paid to the skillfal and to the unskillful, 
to the diligent and to the Jazy, to tbe efficient and to the inefflcient; and ail 
asflpciations deisigned to interfère >?ith the perfect freedom of employers in 
thé proper management an|d cpntrol of tlieir Idwful business, or to dictate in 
any partiçulàr the terras upon which their business shall be conducted, by 
tteans of threats of injure or loSS, by iriterfence with their property or trafflc, 
or witij their lawful empioyiheht of other persons as designed to abridge any 
of tbose rights,^ — are pro tanto illégal combinations or associations, and ail 
acta dune in furtherance of such intentions by such means, and accompanied 
by damages, are actionable." 

In Émàck v. Kane, 34 Ped. Rep. 46, the parties were manufacturers 
of patent slàtes, and the court restrained one from Sending circulars to 
the custoniers of the other, threateiiing them with litigation, and tend- 
ing to intimidate theni from deâling in and buying the rival slates. 
Onsey v. Typpgraphiml Union, 45 Fed. Rep. 135, is a case in which the 
défendants demanded that plaintiff shoùld employ only union printers, 
and at the Wages fixed by thë unioii; that, upon his refusai to comply, 
they boycotted hia pàpef by the publication of handbiils calling upon 
ail to withdraw their patronage, and threatened thèse who failed to do 
so with their ill will, and visited plaintiff 's customers, and threatened 
them with the ill will of ail organized labor. After a fuU review of the 
authôrities, and noting the distinction between injury to one's business 
by mérély libeling it, and that resulting from threats and intimidations 
against those who are the customers of or employés therein, the court 
held that ail boycotts of a business, or attempts to injure it through 
such threats and intimidations, were tinlawful, and could be enjoined. 
Justice Brkwer whilè on the circuit bench punished railroad employés 
who were engaged in aStrike for interfering with other employas in op- 
erating a road which Was in the hands ôf a receiver. No force was re- 
sorted to, but bnly persuasions or requests to cease work were used, but 
they Were made undér such circumstancés and by such numbers as to 
convey the impression that they were to be obeyed, and tended to in- 
timidate those who desired to work. AU such acts were held unlawful, 
and were punished by fine and imprisonment. U. S. v. Kane, 23 Fed. 
Rep. 748. Sherry v, PerUns, 147 Mass. 212, 17 N. E. Rep. 307, is a 
strong and late case, in which a contest arose between some workmen 
and their employers, and to deter other workmen from entering into his 
service they marched in front of his store with a banner bearing an in- 
scription requesting other workmen to keep away. The court says: 

"The wrong is not, as argued by tbe defèndant's counsel, a libel upon the 
plaintiS's business. It is not found that the inscriptions upon tbe banner 
were false, nor do they appear to hâve been in diâparagement of the plain- 
tifii's business; The scbetne in pursuance of which the banners were dis- 
plsyed or oiaintaitied was to injure plaintiff 's business, not by detaming itto 
tbO' public, but byintinaidating workmen so as to deter them from keeping 
or making engagements with tbe plaintiff. The banner was a standing 
menace to ail who were or wisiied to be in the eœployment of the plaintiff to 
deter them fromi entering plaintiff % ^remises. Maintaining it was a contin- 
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uous unlawful act, injurious to plaintlffs business and property, and was a 
nuisance sueh as a court of equity will grant relief against." 

— And injunction was granted. While there are numerous other au- 
thorities upon this question, further time in their review will net be con- 
sumed, as I believe the foregoing state the law. 

A clear distinction will be observed between the two classes of cases 
above noted. In the one, when the acts complained of consist of sueh 
misrepresentations of a business that they tend to its injury, and dam- 
age to its proprietor, the offense is simply a libel; and in this country 
the courts bave with great unanimity held that they will net interfère 
by injunction, but that the injured party must rely upon his remedy at 
law. On the contrary, when the attempt to injure ronsists of acts or 
words which will operate to intimidate and prevent the customers of a 
party from dealing with or laborers from working for him, thé courts 
bave with nearly equal unanimity iuterposed by injunction. In the 
one case it is an injury to a mau's business by libeling it; in the other, 
by force, threats, and other like means, he is prevented from pursuing 
it; and, while the damage might be as great in one case as in the other, 
— but most likely with différent conséquences to the good order and 
peace of the community, — the courts hâve determined upon différent 
remédies. What constitute sueh actionable threats or intimidations 
must be determined in each case from ail the circumstances attending 
it. If the things done or the words epoken are sueh that they will ex- 
cite fear or a reasonable appréhension of damages, and so influence those 
for whom designed as to prevent them from ireely doing what they de- 
sire, and the law permits, they may be restrained, and the courts will 
look beyond the mère letter of the act or word into its spirit and in- 
tent. In this case, however, it is unnecessary to enter into any close 
analysia of the acts complained of to détermine that they amount to 
menace and threats, for they clearly were in a high degree of that char- 
acter. That they may not be repeated the restraining order is con- 
tinued, pending the final disposition of this action. 

Attention bas been called to the iàct that service of the order was 
made upon the proprietors of two newspapers, which has led to the wild 
report that the public press has been muzzled, and appeals bave gone 
out that the irrésistible power of the government has been exércised in 
gilencing the people's monitors, in ail of which there is much pathos 
untempered by truth. What reason existed for sueh service upon those 
two delèndants has not been specially deveioped by the évidence, but 
the order was not iutended to, nor does it in any degree, restrain the 
publication of newspapers. The wisdom of the American policy which 
upholds the freedom of the press is fully indorsed by the court. If, 
however, those défendants were engaged in doing the acts complained 
of, or threatened to commit them, they were rightly enjoiued, for they 
are amenable to the law just as other citizens. The court, however, is 
slow to believe that men who occupy the high and responsiblè position 
of proprietors of newspapers, which constitut« sueh a powerful médium 
for inâuencing, shaping, and controlling the sentiments, the morals, 
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and the con^uct of the people, would use their col umns to incite the 
lawless or ^thoughtless to acts of violence or crime. The courts with 
good reason expect the public press to be conservators of the peace, 
and, whether or not they agrée with the law, either as enacted or con- 
strued, that they will in good faith advise its observance until amended 
or reversed. 



RoBiNsoi* V. Alabama & G. Manuf'g Co. a al. 
(CircuU Court, N. D. Georgia. May 80, 1893.) 

Trust IJebd— FôrççœiOSUBb— Attobnbts' FisBSi 

A trust deed given to seoure the bonds of a tnanuf aoturing company provided 
iot payment of the trustee's expenses upon a sale by Mm under the powers con- 
tained intUedeed. The trustée, however, foreolosed by suit, which course was 
probably necessary because of a prier foreolosure sale in the state court. The suit 
was brought on request of certain bbndhblders, and the trustée had refused tb act 
except under a stipulation that he should not be liable for attorney's fées. Held, 
thàt he was not entitled, as a matter of right, to hâve attorneys' fées taxed. Fow- 
ler\. Trust Co„ 13 Sup. Ct. Rep. 1, 141 U. B. 884, followed. Dodge v. Tulleys, 12 
Sup. Çt. Bep. 728, distiQjfUished. 

In Equity, Bill by J. J. Robihson, trustée, to foreclose a trust deed 
giyen by the Alabama & Georgia Manufacturing Company and others 
to secure pertaip bonds. A demurrer to the bill was overruled, (48 
Fed. Rep. 12,) and a decree of foreclosure directed. The case is now 
heard on a pétition for the allowance of attorneys' fées, and demurrer 
thereto. Demurrer sustained. 

B. F. & Chas. A. Abbott and Dorsey, Brewster <fc HQwdl, for complain- 
ants. 

,N. J, & T. A, Hammond, for défendant. 

Newman, District Judge. In this case a final decree of foreclosure 
has been directed in favor of complainants, and the court is now asked 
to détermine the question of an allowance for counsel fées for légal services 
rendered on behalf of Eobinson, trustée. The pétition to this end filed by 
complainants, prays that reasonable counsel fées may be allowed against 
the défendants, and taxed as a part of the cost in the case. There is no 
provision iti the trust deed for the payment of counsel fées in case of fore- 
closure in court. There is a provision for the payment of the expenses 
of the trustée in the event ho entered upon the properly and sold the 
same as proyided in the trust deed. The provision for the payment of ex- 
penses would probably include reasonable counsel fées if the trustée had 
proceeded in that manner to exécute the trust, but he filed his bill in 
court for a regular decree of foreclosure. , The property embraced in the 
trust deed bayjflg been sold by a receiver in a former proceeding, how- 
ever, 8,^4 .the. property purchased by third parties, the proceeding in 
court, if, iSiSUggested, was considered a necessity; and it probably was. 
The court ia^now called upon to détermine whether or not the feesof 
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counsel representing the trustée shall bé taxed against the defendantaj 
in addition to the principal and interest of the bonds and the ordinary 
cost in the case; the application to hâve counsel fées thus attached being 
strenuously resisted by défendants. 

Quite a number of authorities hâve been cited both for and against 
the application, and by both sides; but the main reliance of défendants 
is upon a décision of the suprême court in the case of Fowkr v. Trust Co. , 
141 U. S. 384, 12 Sup. Ct. Rep. 1, and that of complainants upon a 
récent décision of the suprême court in the case of Dodge v. TuUeys, 12 
Sup. Ct. Rep. 729, (decided April 11, 1892, and published in advance 
sheets No. 26.) 

In the case of Fowler v. Tnist Co. there was a provision in the trust 
deed very much like the provision in the deed in this case. It provided 
for an allowance, in caSe of a sale by the trustée at public auction 
upon advertisement, of ail expenses, etc., and there was a proceeding 
in court to foreclose the mortgage and a decree. The proceeding to 
foreclose was instituted by the holders of the bonds, as appears from the 
report of the case, and not by the trustée; and it was heîd that fées of 
solicitors for complainant could not be recovered against the défendant. 
The only différence between that case and the case now before the court 
is that the proceeding was there instituted by the holders of the bonds, 
and not by the trustée; and it is contended that that is very material in 
corisidering its weight as authority hère. It seems from a sentence in 
the opinion that the reason for that suit being brought by the holders of 
the bonds and not by the trustée was a refusai of the trustée to act, and 
that this was urged as an additional reason for the allowance of counsel 
fées. The language of the court, so far as material to the question in 
considération, is as folio ws: 

"The trust company insists that the decree should bave made to it an al- 
lowance for solicitor's fées. There is no foundation for this claim. The 
trust deed provides that, la the case of a sale by the trustée at public auction, 
upon advertisement, ail costs, charges, and expenses of such advertisement, 
sale, or conveyance, including commissions, such as were at the time of the 
sale allowed by the laws of Illinois, to sheriffs on sale of real estate on exé- 
cution, should be paid out of the proceeda. This provision doea not impose 
upon the borrower the burden of paying to the leader a solicitor's fee where 
a suit is brought for foreclosure. The commissions referred to in the deed 
are allowed only where the property is sold upon advertisement by the trus- 
tée without suit. The trust deed made no provision fora solicitor's fee to 
the Company in the event suit was brought. That a suit became neeeaaary 
because of the refusai of the trustée to act is no reason for taxing such a fee 
against the mortgagor." 

As stated, the only difiference between that case and the case under 
considération is that in this case the trustée brought suit for foreclosure. 
If a trustée may recover from the défendant his expenses for counsel 
fées in a case like this, why, in the event the trustée refuses to act, and 
it becomes necessary for the holders of the obligation secured by the 
trust deed to employ counsel themselves to enforce the trust deed, should 
they not bave the same right? In the one case the trustée employa 
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pdunsel toicollfeict tiie:.debt of his ceeivà que trust, and in the other the 
bénéficiant èœpldy: oounsel to represent themselves, and finfdrce the 
trust; deea;ànd'it' woùrdbe very difficult to find any distinction in 
principle between ihe rights in the twd cases. 

The case of Dàigé v. Tidleys, it is earnestly urged, contrôla the ques- 
tion hère, whatewer effect may be given the Fowler Case, just dîscussed. 
That was a stiit brought (in the Dodge Case) by a trustée to foreclose a 
mortgage securing certain indebtedness, and there was an àllowancô to 
counsel of complainahts a fee of $1,000. The suprême court reduced 
the fee byioneihàlf, but held that it was properly taxed. The language 
of the court, as appears from the advance sheets of the décision, so far 
as it is necessary to cite hère, is as follows: 

"The remaming proposition of appellants is that the court êrred in allow- 
jng a soliçitor's fee of $1,00.0. There is a stipulation in the trust deed for 
the payment of an attornfy's fee of $1,000 in case of foreclosure, but siich 
stipulations bave, been held by the suprême court qf Nebraska tp be unau- 
thorlzed. Dow V. Updike, 11 Neb. 95, 7 N. W. Kep. 857; Hardy v. Miller, 
11 Néb. 395, 9 N. W. Rep. 475. It spetils that iri 1873 an act passed tlie lég- 
islature of Nebraska éKpressiy authoriïiiig in any writte» instrtiiuent for tlie 
payrtient of money a stipulation for notexceeding 10 per cent, as an attor- 
n:^y'8 feé in «ise of suit. Gen. St. Neb. 98. TUis act was repealed in 1879. 
Laws Neb. 1879. p. 78. In the case cited the suprême court pf the state held 
that by the repeal of the statute the contract right tp reeover attorneys' fées 
was taken away. Su, as this court follPws the d^-cisiotis of the highest 
court of the state in such matters, (Bende^ ^.l'ôwnsmd, 109 U. S. 665, 3 
Sup. Gt. Hep. 482,) the provision in the trust deed for the payiuent of $1.000 
as attorney'a fées cannot be regarded as of binding force. But, wliile contract 
rights are settU'd by th» law of the state,; tliat law does not détermine the 
procédure of courts of the IJnited States sitting as courts of equity, or the 
costs which are taxable there, or coutrol the discrétion exercised in matters 
of allowaiices. ïliose courts acqulre their jnrisdiction and powers from an- 
ôlher source than tlie state; There is no statuteof Nebraska in respect to 
the mattf'r. Even if there were one expressly prohibiting courts of equity 
from making ailowances to trustées or their counsel, such prohibition would 
iiot control tlie proceeding in fédéral equity courts. They proceed according 
torthe gcneial rules of equity, exceptso far as such nilès are changed by the 
législation of coneress: aud, while they may enforce spécial équitable rights 
of parties given by state slatutes, {Holland v. Challeii, llu U. S. 15, 3 Sup. 
et. Hep. 495,)yet tlieir gênerai powers as courts of equityare not delermined 
and cannot be eut off by any state iegialation.' It istlie gênerai ruleof equity 
that a trustée called upon to disclmrge any duties in the adaiinisiering of his 
trust isentiiled to eoiiipensation therefor, aud included tlierein is a reasoiia- 
ble ailowance for counsel fées. This la constantly enfurced in the fédéral 
courts in the variouà railroad forecloaures that liave been and are proceeding 
therein, and this irrespective of any state législation. The subject was ex- 
haustively considered by Mr. Justice Bkadley in the f-ase or Trusteeë v. 
Qréenougfi\ 105 Ù. S. 527. The Ehjçlish and Aniecican authorities were 
fully rieviewed, arid the poweraiid duty of thecourt to malse reasonalileallow* 
aniBes(inpluding counsel f^es) to trusteesupr otiiers aetingin that capacity, was 
attirmed. See, also, BanltiT^y po. y. feUm,; 113 IJ. S. 1 16, 6 Sup. Ct. Rep. 
387.' ilis unneeessarytp. more, thànrefer'tp' ihese' décisions. In tlie case 
béioré'us a trustée tpihesintô à court (if é(i^ty and asksits aid in etiabling 
bitti to dîschàrge the duties t>f his trust; and, according to the kettled law pf 
this court, he iii enlitled> to aa ullowatice for reasonable counsel fées. But 
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w^ethinfcêl.OOpis too much. Indeed, in the bill of complainant the trustée 
aileges that sSoOisa reasonable attorney's fee for the toreclosure of the trust 
deed, arid we thihk that, under the circumstancea, rio more should be al- 
iowed." 

It is true, certainly, that the court in this case sustained the court be- 
low in taxing the counsel fées of the trustée in a case like this, and held 
that it was in the gênerai powers of the fédéral courts to do what was 
done there. But I do not understand the case to go to the extent con- 
tended for by counsel for complainants hère. They contend, as I un- 
derstand them, that the ruling in that case is that it is the right of the 
trustée, iq a case like this, to recover his counsel fées against the défend- 
ants; that is, that it was a matter of right to hâve counsel fées so taxed. 
I do not so understand the décision. The court below had taxed com- 
plainant'a counsel fées against the défendant, and the suprême court, 
while reducing the amount of the fee, simply affirmed this, and placed 
it upon the gênerai powers of the fédéral court to tax the cost in the 
case. There is nothing whatever in the décision to justify the conten- 
tion that the court there decided that the trustée, as a matter of right, 
should hâve counsel fées taxed against the défendant in a case like this. 

The court hav[ing this opinion as to the gênerai effect of the décisions 
cited, it may next be considered whether it is a case in which the court, 
in its discrétion, will cause the fées of counsel for complainant to be taxed 
against dëfeiidant. This bill was filed because of nonpayment of inter- 
est, which, under the contract, gave the right to foreclose; and a serious 
question was made by the pleadings and the proof in the case as to 
whether or not the right to foreclose existed at the time the bill was 
filed, but the court sustained this right, and directed a final decree. No 
right can be claimed hère in this respect because of any liability incurred 
by the trustée in the performance of his duties, because it appears trom 
the évidence in the case that the trustée required an agreement that he 
should not be responsible for counsel fées befôre he would allow the use 
of his namè in thé suit; and the case has really more the appearance of 
the holders of thèse obligations proceeding through the trustée, as a 
mère formai party, than the act of the trustée in the discharge of a duty 
incumbent upon him by virtue of a trust which he had assumed and 
agreed to carry out. Again, the property covered by this trust deed 
Was placed in the hands of a receiver of the state court in a proceeding 
against the Alabama & Georgia Manufacturing Company, and by a de- 
cree of that court was sold, and is uow the property of the Huguley 
Manufacturing Company, who hold the property subject to this mort- 
gage under the terms of that purchase at the receiver's sale. There is 
nothing whatever in this contract, as has been stated, providing that 
counsel fées of complainant should be paid in the event of a foreclosure 
in court; and, if the same should be taxed hère against the défendants, 
it would be inereasing the amount of the mortgage to that extent. In 
the absence of a provision in this trust deed for counsel fées, and the 
law not requiring it to be tased, it would be pladng a burden on the pur- 
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chaôérs of this property^ which they dîd not assume, and cannot be held 
to hâve assumed, wbenthey bought the property at the receiver's sale. 
The conclusion is that this is not a case where the court is required 
by law to tax counsel fées of the complainant against the défendant, and, 
in the absence of any such requirement, and considering the question 
undér the gênerai rule applicable in courts of equity, such a case is not 
made as the court would, in its discrétion, give it that direction. But 
the court will leave the matter of compensation of complainant's solici- 
tors open until the fund is brought into court derived from the sale of 
the property under the decree which bas been directed, and will then 
make such order for the payaient of counsel fées, and for such amount, 
as may be prbper. An order may be taken sustaining the demurrer 
upon the grbund above stated. 



BiSHOP V. American Peesebvees' Co. et al. 
(Circuit Court, N. D. BUnois. Junè à, 1892.) 

1. CONTHAOIS in; RBSTBAINT OP TRAnB— T^UST GOMBTOATIONS. 

Act CoBg. July 2, 1890, (26 Bt. at Large, p. 209,) which forbids combinatlons In r©- 
Straînt b'f Itterstate commerce, and glves a right of action to any person injured by 
acts InÎTiolatioa of its provisions, doèa not authorize suit where the only cause of 
action is the bringing of two suits which -hâve not been decided. 

2. SaME— tMADIUG. 

sA. dëelaHtion tn snoh an action which does not aver that the goods maâuf àctured 
by_ plaintiffj and in respect of which he olaims to be injured, are a subject of Inter- 
state commerce, or that the àcts cbmplained of havo anything to do with any con- 
tract in restraint of trade, or that the parties are citizens of différent states, is de- 
murrable. 

At Law. On demurrer to déclaration. 

Action by Andrew D. Bishop against the American Preservers' Com- 
pany, Bernard E. Ry an, and T. E. Dougherty, for injuries alleged to 
bave been sustained in his business and property by reason of acts of the 
défendants in violation of the "AntirTrust Law," (26 St. at Large, p. 
209.) That act makes illégal ail combinations "in restraint of trade or 
commerce aœong^the several states, "and provides that "any person who 
shaJl be iiyured. in hia business or property by any other person; or cor- 
poration, by reason of anything forbidden or declared to be unlawful by 
this act, may sue therefor, and. r^over threefold damages." 

Liflf,don Ekams and Frederick Qvnd, for plaintiff. 

Krav^, Aiayer & Stein, for défendants. 

BlodgEtt> District Judge, (orally.) This suit îs now before the court 
on a demurrer; to the déclaration bythe défendants, the American Pre- 
servers' Company, Bernard E. Ryan, and T. E. Dougherty. 

flaintifif, chargés that in 1888 he was engaged in the business of man- 
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ufacturing fruit butter, jellies, préserves, etc., in tbe city of Chicago, 
and that, at the instance of others engaged in the same business, he en- 
tered into an agreement witb them for the formation of a trust or com- 
bination for the purposeof advancing and maintaining ihe priées of such 
goods, and that a trust or corabination called the "American Préservera' 
Trust" was organized for that purpose, of which plaintiff became a mem- 
ber, and to which he conveyed his property and plant which he had used 
in said business; that afterwards the managers of the organization decided 
to tàke in more manufacturers and their property, and adopt theform of 
organizing under a char ter granted underthe laws of West Virginia for the 
purpose ofconducting the business of said trust, and that he assigned 
and transferred his property used in said business to the said company, 
the An^erican Préservera' Company, one of the défendants herein; that, 
after he had so transferred his property to the said trust and company, 
différences arose between himself and the managers of said trust, and 
the said trust known as the "American Preservers' Company" brought 
a suit of replevin in one of the courts of the city of Chicago, and took 
possession of the property and plant, books, etc., which plaintiff' had 
used in the management of his business in connection with said trust, 
and that said défendant, the American Preservers' Company, bas also 
brought suit at law in this court against plaintiff, claiming to recover the 
sum of $3,000. This is the substance of the déclaration. 

ït is éù'fficient for the purposes of this demurrer to say: 

1. ThiS'deelaration does not show that the suits complained of areyet 
decided. \ It may on trial be shown and decided that the défendant has 
the right to maintain both thèse actions against plaintiff'. 

;2, Aa a raie an action at law cannot be maintained for bringing even 
a false and fictitious action against a person. The commencement of a 
suit" at law is an assertion of the right in a manner provided by law, and 
persons so commencing suits cannot be subjected to other actions or pen- 
alties by reason of their having done so, or for asserting or prosecuting 
what they claim as a légal right. The remedy of the party so sued is 
in defending the suit, and, if he is successful in his défense, he recovers 
costs, and sometimes damages. Gorton v. Broum, 27 111. 489; Sfeer v. 
SUnner, 35 111. 282; Wetmore v. MeUinger, 64 lowa, 741, 18 N. W. Rep. 
870. ■ 

It is clear from the allégations in this déclaration that the plaintiff bas 
attempted to bring this suit under the provisions of the act of congress 
entitled " An aCt to protect trade and commerce against unlawful restraints 
and monopolies," approved July 2, 1890, (26 St. p. 209.) But the 
injuries complained of are not such as give a right of action under this 
statute. Although this défendant, the American Preservers' Company, 
may be an illégal organization, it may hâve a valid right in the property 
replevied, as against plaintiff, and the right tosue and collect the $3,000 
fdf which suit is brought. If, from difïiculties growing oui of the or- 
ganization; and management of the alleged trust, an altercation and quar- 
rel had ensued between plaintiff and the other members or ofEcers of the 
trust, and: plaintiff had been assaulted by the persons he was so associ- 
v.5lF.no.6— 18 
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, a,ted *ith,. it is veny clear ie would hâve iad mp right 6f action under this 
statute. Further j it is mot: averred in the déclaration that ïhe goods man- 
-jwfactured by plaintiff area subjeot ofinterstate commerce. .'Neitherdoes 
I îtii«ppear that thesiiitSiGomplained'of had anything to do with the al- 
legedcontractinrestraintof trade. Gertainly,asitseems.tonie, until the 
décision of the Buita-icomplained of, plaintiff has sustained no damage 
fori*hi<Jh he cannot be adequately qompensated by the costa and dam- 
ages to be awarded' in the détermination of those cases, if it shall be held 
there.was no right of action. Can a party to an illégal contract bring 
suit? Miller V. Ammon, 12 Sup.Ct..Eep< 884, (decidedby the suprême 
comit May 16, 1892.).! Do not deem it necessary to pass on that ques- 
tion at this time. Th« déclaration is also fatally détective in not aver- 
rin^ the citizenship of the parties to be such as gives this court jurisdic- 
tion« Tbê demurreria sustained. 



I in r« Sherîian, Supervisor. 
(Circuit Court, N. V. IMnois. July 29, 18&3.) 

SïJPBBTISOKS O» ElBCTIONS?->CoM*BÎ»SATI0N«^IM)BX. 

Rev. 8t. s ?08l, wMph clecla;res what , fées ?h ail be paid the ohlef superviser "for 
entering and IndexinK ibe rëéord s of bis office, " does not authorize pàyment of such 
fees'for stakitag an "index" of the lists of registered votera, conslsting merely of a 
consolidation or the entire contents of such ïlsts, espeaially when such "index" is 
not ciiUiplëteâ tili thrëe years àf ter the élection for whicti the lists were made. 

Accoujiting of E. B. Sherman, chief supervisor of élections for the 
northern district of JUinois. 

JJ.JS. jSAemwro, for chief supervisor. 
T. K MiUàrist, U.S. Bist. Atty. 

Geesham^ Circuit Judge. Prier to the gênerai élections of 1888, féd- 
éral supervjsors were duly appointed to guard and scrutinize the regis- 
tration and vpting in the city of Chicago, city of Lake View, village of 
Hyde Park, and town of Lake. Thèse officers, by requirement of the 
chief supervisor, prepared and delivered to him duplicate lists or regis- 
ters of persona who registered andivotêd in their; respective precincts at 
such élections. Thèse reports showed the résidence, name, nativity, 
color, whether naturalized, and, if so, in what courjt and when, date of 
application tobe registered, term df résidence, aiidiOther facta required 
by the iawsiof Illinois. : In 1888 the chief supervisor prepared an ac- 
count for certain services, some of the items of which were approved 
and others digapproved by the circuit ! judge. That aocount, however, 
embracedi no item for "«nteriiig and indexing the records of his office," 
and Mr..Sh«rman DOW présents a claim for that work, being 61,482 
folios, at 15 cents per folio; araounting to 69,!222.30, and for necessary 
stationery, $210,35. Section 2031 of the Reyised Statutes, which, it 
is claimedj/ftuUiorized the allowanee of thèse amounts, reads : 
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"There shnll be allowed an4 paid to the chjef supervisor for his services as 
sucb ofli'-er the following coiqpensati.on apart from and in excess of ail fées 
allowed bylawfor the performance of anyduty as circuit court commissioner: 
POr flllng and caring for every rèturn, report, record, document, or other pa- 
per required to be Uled by him under any of the preceding provisions, 10 
cents ; ior aflSxing a seal to any paper, record, report, or instrument, 20 cents; 
for entering and indexing the records of his office, 15 cents per folio; and for 
àrrangingand transmitting to congress, as provided for in section No. 2020, 
any report, statement, record, return, or examination, for each folio, 15 cents, 
and for any copy thereof, or of any paper on file, a like sum. " 

The so-called "index," for the making of wbich compensation is now 
clainied, is siraply a copy or consolidation of the precinot registers. The 
chief superviser prepared large books Ibr this purpose, with head- 
ings and lines corresponding to the precinct registers ; and his so-called 
"index" shows only what appears in the precinct registers. This is 
neither entering nor indexing the records of his office, within the mean- 
ing of the section relerred to. Instead of being an index of the precinct 
registers, it shows their entire contents. It is now more than three years 
since the élection of 1888. The work charged for bas jnst been com- 
pleted, and it can serve no uselul purpose. For thèse reasons I décline 
to approve the account. 



In je Panzaba d aï. 
(District Cffurt, E. D. New York. June 1, 1892.) 

1. Immigration — Bupbbintendent's Décision — Habeas Cobpus — Jukisbictionai, 
Question. 

The pbwer of tlie fédéral superintendent of immigration to return passengers is 
conflned to''alien immigrants, " and the question whether persons ordered to be 
returned are of that description is jurisdictional, and may be determined by the 
courts on habeas corpus. 

a. Same— Unnatubauzed Residexts Rbtcknino teom Visit. 

One wîio is a résident of the United States, though of foreign Wrth, and not nat- 
uralized, and who is returning from a visit to the country of his birth, is not an 
alleu immigrant within the meaning of the laws regulatlng immigration. 

At Law. Application of Angelo Panzara and others for a writ of 
habeas corpiis. Pétition discbarged. 

The United States District Attomey, for superintendent of immigration. 

David Humphreys, for petitioners. 

Wing, Shoudy <fc Putnam, for niaster of the Cheribon. 

Benedict, District Judge. The petitioners, six in number, joîned in 
a pétition for a writ of habeas corjows addressed to the master of the ship 
Cheribon, in order that the legality of their détention by that master 
might be: inquired info by this court* The master produced the peti- 
tioners in accordance with tbe: writ, and made return that "the above- 
named persons had been placed lu his custody as master of said steam- 
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sbip, and on board thereof, by thé direction of the supeïintendent of 
immigration of the port of New York, to be sent back to Italy." To 
this retùrn the petitioners made answer that they are hot alien immi- 
grants, but are résidents of the United States, where they hâve acquired 
a domicile; and that, when returning to their respective homes in the 
United States from a voyage to Italy, undertaken by them with the in- 
tention of returning to the United States, they were unlawfully detained' 
and direeted to be sent back to Italy by the superintendent of immigra- 
tion. Thereupon it was direeted that the testimony of each petitioner 
be taken by the clerk, and that notice of the time and place of taking 
such testimony be given to the master of the ship, and also to the su- 
perintendent of immigration. The testimony of each of the petitioners 
was thereupon taken before the clerk; the master of the ship being there 
représented, but no one appearing for the superintendent of immigra- 
tion. Upon the testimony of the petitioners so taken the hearing was 
had. At thé hearing, the assistant district attorney being présent and 
speaking for the superintendent of immigration, leàve was given to cross-, 
examine any of the petitioners. The assistant district attorney declin- 
îng to cross-examine any of the petitioners, the hearing proceeded upon 
the uncontradicted testimony of the respective petitioners. The only 
argument made was in behalf of the petitioners. The question to be 
deeided is whether this testimony shows a case where the superintend- 
ent of immigration had jurisdiction to direct the return of thèse peti- 
tioners to Italy. No othpr question can be determined by this court. 
From the testimony it appears in respect to each petitioner that he is 
not an alien immigrant, but a résident of the United States; that when 
detained by order Of the superintendent of immigration he was on his 
way from Italy to his place of abode in the United States; and that his 
voyage to Italy was undertaken with intent to return to the United 
States, where he résidëdi Upon this testimony it must be held to bave 
been shown in regard to each petitioner that hé was not an alien immi- 
grant; and, that fact appearing, even if it be assumed that the petitioner 
was born in Italy, and had never been naturalized, it must nevertheless 
be held that the order of the superintendent of immigration set up in 
the master's return is void for waiit of jurisdiction. The statute confer- 
ring power upon the superintendent of immigration to order the return 
of persons arriving in the United States from ibreign countries confines 
his power tp alien immigrants. He bas no jurisdiction to direct the 
return to a forôign country of a person not an alien immigrant. The 
question whether the petitioner is an alien immigrant is therelore a ju- 
risdictional one, and the finding of the commissioner upon that question 
is not conclusive upon the courts. That question, when presented to 
the court by a pétition for habeas corpus, must bè deeided by the court 
upon the évidence presented to the court in such proceeding. And 
when, as hère, the uncontradicted testimony presented shows in respect 
to each of the petitioners that he is not an alien immigrant, it becomes 
the duty of the court to déclare the order of the superintendent of immi- 
gration that the petitioner be returned to Italy to be void, and therefore 



m RE MAKSH. 277 

affording no légal ground for the détention of the petitioners by the mas- 
ter of the ship. The petitioners must therefore be discharged, but the 
order will not be carried into effect until sufficient time has elapsed to 
enable an appeal to be taken from this decree. In case an appeal be 
takeh, any petitioner may be released on giving a recognizance with 
surety in the sum of $100 for appearance to aaswer the judgment of the 
appellate court. 



In re Marsh. 
(District Court, S- D. Califomia. July 5, 1893.) 

1. Fedbrai, CotTBTS— JtrRiSDiCTiON— Habeas CoEPns— United States Mabsham. 

On pétition for a writ of habeas corpus to release a United States marshal from 
oustody undér state process the court cannot inquire into the truth or justice of 
the charges agalnst bim, but is limited tothe question whether his allëged ualaw- 
ful acts were done in pursuance of a law of the United States. 

2. Samb. 

A fédéral court cannot release hy habeas corpus a United States marshal held 
in oustody under state process on the charge of kidnapping and carrying iqto Mex- 
ico a person named, though the marshal claimed to hâve been executing the law 
âgalnst the immigration of Chinese ; for there is no law of the United States which 
would authorize sucb an act 

Pétition of A. W. Marsh, by George E. Gard in his behalf, for a writ 
of habeas corpus. Denied. 

James L. Copeland and C, C. Stephem, for petitioner. 

Ross, District Judge. The pétition for the writ sets forth that Jilarsh 
is illegally restrained of his liberty in this judicial district by the sherifF 
of San Diego county under and. by virtue of an order made on the 6th 
day of June, 1892, by W. A. Sloane, as justice of the peace for San 
Diego township, in San Diego county, Cal., holding the said Marsh, 
together with one Sœallcomb, to answer before the superior court of 
that county for the crime of kidnapping, and admitting them to bail in 
the sum of $1,000 each. The proceeding in which the order was made 
was instituted on the llth day of April, 1892, by the filing, pursuant 
to the provisions of a statu te of California, of an affidavit by one Ed- 
ward Crosthwaite, in which it was averred that on the 29th of January, 
1891, Smallcomb, Marsh, and one Cruz, at Tia Juana, in San Diego 
county. Gai., "did willfully and feloniously forcibly steàl andtake affi- 
ant and carry him into another country, to wit, the republic of Mexico, 
without having first established a claim so to do according to : the 
laws of the United States or of the state of California," contràry to.the 
provisions of the state statu te. Upon the filing of the afHda vit a war- 
rant was issued for the arrest of the parties against whom the chargé 
was thus preferred, and, the matter coming on for hearing. before. the 
justice of the, peace, testimony was taken, upon which, the order hold- 
ing them to answer was based. A copy of that testimony ia annexed 
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to an^ iBa'âé 0P! pari bf thepelitîoil for the writ, but fot what purpose it 
is difflcult tounderstand, since it8 stlfSoiency as à bàsis for the order is 
a question with whièh this court bas tiothing to do. The pétition avers 
that at ail the tiaies ttientioned theréin George É. Ganl was, and still is, 
the duly-appointed, qualified, and acting marshal for thia judicial dis- 
trict, and that' at ail of the said times, Marsh was, and still is, one of 
his duly-appointed, qualified, and acting deputies; that in order to en- 
force the provisions of the act of congress known as the " Chinese Exclu- 
sion Act," and prevent Chinese from unlawfully ehtering the United 
States by crossing the line between this country and the republic of 
Mexico, Marsh was for some time stationed by the marshal on the 
American side of the Une at Tia Jùana in San Diego county, through 
which village the, line between the two countries passes; that after in- 
vestigation Marsh reported to the marshal that a large number of Chi- 
nese wçre crossing the Une and entering the United States contrary to 
law by the aid of the aforesaid Edward Crosthwaite, who, in order to 
conceal his acts and purposes in that behalf, pretended to be ,engaged in 
importing cattle and other stock from Mexico into the United States; 
that the marshal, becoming satisfied of the truth of thèse représentations, 
directed Marsh to enforce the laws of congress in respect to the exclu- 
sioi) of Chinese, as well as to the payment of duties upon imported 
stock, and directed him to apply to the district attorney for further in- 
structions. The instructions of the then district attorney, Mr. Cole, 
given upon sàid application, are annexed to aiid made a part of the pé- 
tition in the form of an affidavit, and are as folio ws: 

"W. Guld, Esq., being duly sworn, déposes and says that he is an attorney 
at Ia\y; that h^retofure, during tlie years of 1890 and 1891, he held the posi- 
tion «if United' Statea attorney for the southern district of California; that 
during tlie Mfer part of the year 1890, he was consuited oflacially by Deputy 
United States Marshal A. W. Marah in regard to one Crosthwaite bringing 
stoien cattle into the United States from Baja, California, (Mr. Marsh being 
then stationed ça the line between the United States and Baja, Calirornia, 
for Ihë purpose'of enforcing the Chinese exclusion act.) At the instance of 
Mr. Marsli, àffiant made à careful examination uf the fédéral statutes, and 
found that, owing to the faet, as afflant was informed by Mr. Marsh, that 
Crosthwaite Imd paid the duty on the stoien cattle, no criminal complaint 
could be filed charging Crosthwaite w'th any offense under the fédéral stat- 
utes. , Affiant tli{eret'oi'e so advised Mr» Marsh, and informed hiiu that, if 
prosecutéd at ail, Crosthwaite would bave to be prosecuted in the state 
courts." 

The pétition for the writ avers that the proceeding instituted against 
Marsh in the court of the justice df the peace of San Diego township 
wae solely for the purpose of obstructîng the enibrcement of the laws of 
thé United States, and of crippling the administration of justice in this 
judicial district; that the aforesaid justice of the peace, together with 
F. J. Monahan, James RusseU, Edward Crosthwaite, Johnson Jones, 
and J. E. Deakin, conspired to that ehd; and in the aforesaid examina- 
tion of Marsh and Smalleoinb before the justice's court of San Diego 
township caused false testirnony to' bè given, and facts to be withheld, 
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and subsequently caused an information to be filed by the district attor- 
ney of San Diego county in the superior court of that county against 
Marsh and Smallcomb charging them with the commission of the crime 
for which they had been held to answer by thé justice of the peace; and 
on the 15th of June, 1892, caused an indictment to be found by the 
grand jury of the county against Marsh, Smallcomb, and certain other 
parties, charging them with having unlawfully conspired to attémpt 
fraudulently to induce one Charles Oberlander to give false testimony 
in the atbresaid criminal proceeding before the justice of the peace; and 
that to the information, as well as to the indictment, Marsh, although 
denying the jurisdiction of the state court, has been required to appear 
and plead. Annexed to and made a part of the pétition are also a 
number of other affidavits, the purpose of which is to show that the 
aforesaid proceedings against Marsh were the resuit of an unlawful com- 
bination, and without any foundation in truth or justice. But thèse 
are questions that this court cannot consider; nor can it be doùbted 
that, if the facts be as claimed by thé petitioner, the courts of the state 
will deal with the guilty parties as law and justice deniand. It is not 
for this court to say what, if any, laws of the state hâve been violated, 
or to détermine whether the testimony taken before the committing 
magistrale justified the order holding Marsh to answer the charge of 
having violated a state statùte. The one inquiry hère to be made is 
whether cl" Dot the alleged acts of Marsh charged as a violation of the 
state laws were done "in purSuance of a law of the United States." 
Rev. St. § 763. If so, such acts could not constitule a crime under 
any law of the state because authorized by a superior and controlling 
power. But if the alleged acts of Marsh were not committed in pursu- 
ance of a law of the United States, the question is between the peti- 
tioner and the state, and this court is without power or jurisdiction in 
the promises. The real question, therefore, is whether the acts charged 
against Marsh in the proceedings in the state court were committed in 
pursuance of a law of the United States; and that question admits. of 
but one answer, and that in the négative. Neither the enforcement of 
the laws of congress for the exclusion of the Chinese from the United 
States, nor the laws against smuggling cattle and other stock into this 
country from foreign countries, in any respect authorized or justified the 
felonious or forcible taking of the perr.on engaged in violating the laws 
of the United States from the United States into a foreign country. It 
is for such alleged felonious and forcible taking of Crosthwaite from the 
United States into Mexico, contrary to the provisions of a statute of 
the state of California, that Marsh is, according to the averments of the 
pétition, restrained of his liberty; which act, if committed, was nôt, 
and could not havë been, done in pursuance of any law of the United 
States. The pétition must therefore be denied; and it is so ordered. 
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United State» ». Warwick. 
(District Cou3^ D. Alaska. Hay 28, 1892.) 

L ItrroxioxnNO LiqtroBS— Illeom. Salbs— Alaska— Befbàl ov Statute». 

Seqtion 14 of Vhe organio act of Alaska, (Act May 17, 1884,) prohibitlng the tm 
portation, manufacture, and sale of intozloating liquors, and contlnuing in force 
the provisions of Rev. St. % 1955, in regard thereto, oovers the whole subject, and 
, bepçe repeals by implication ail prior laws. Thèse provisions, therefore, together 
with the régulations made in pursuance tbereof by the président, constitute the 
eXistlng l&w of Alaska on the sabject. Nelson v. Xf. S., 80 Fed. Rep. 113, 12 Sawy. 
, 2§5, f ollowed. 

8. SaMB— ÎSDICTUBîrr— SnKPLUSAGB. 

tJ nder thèse provisions an indiotment charging that défendant, on a stated day, 

, did unlawfully and willfuUy sell a quantity of intoxicatlng liquor to two Indian 

women, States a punishable ofFense; and, as it Is immaterial under tbelaw whether 

thé sale is to Indians or white persons, tbe allégation as to the Indian women may 

\fO' régarded as descriptive, or as mère surplusage. 

.X^'J^yf> Indictment of William Warwick for selling intoxicating 
liqïwrs jContrary to law. Heard on motion to quash. Overruled. 
. , C. & Johnson, U. S. Dist. Atty. 

Jf MiM,àloïi,y, for défendant. 

'I^Bflf^, District Judge. On the 18th day of May, 1892, the grand 
jury for gaid district retiirned an indictment againgt the défendant 
charging ihftt he did, oh or about the 24th day of November, 1891, 
ùnlawnilïy and willfiilly Bell a quantity of intoxicating liquor, commonly 
called "Trliisky," to two certain Indian women therein named. To thia 
indictmetji thié défendant files a motion to quash on thefoUowing grounds: 

"Thatsectipn 669 of the Oregon Code, under which this indictment la 
brought, isnot applicable to the district of Alaska, and is in conflict with 
the laws oJC the ÙAited'âtàtes, and that the offense chargea is one not known 
to the laws in forcé or applicable to the district of Alaska." 

The défèndant's oounsel claims that section 669 of the Oregon Code 
doés not àp^ly in this case, for the reason that section 14 of the organio 
act, providing for a civil government in Alaska, and section 1955 of the 
Reyised ^latùtes, togethpr with the régulations of the président in relar 
tibh thërètd, ifully cover the subject of the importation, manufacture, 
and sale ôf liquor in this district. Section 14 of the organic act reads 
as foUows: 

"That tlië provisions of chapter three. title twenty-three, of the Bevised 
Statntéè Of thé United States, relating totbe unorganized territory of Alaska, 
shall reœain iri fuU force, except as herein specially otherwise provided; and 
the impbitation, manufacture, and sale of intoxicating liguors in said dis-^ 
trict, e:$cept for médicinal, mechanica), and scientiflc purposes, is hereby pro- 
hibit^d, under thepenalties which are provided in section nineteen hundred 
and fifty-flve of the Eevised Statutes for wrongful importation of distilled 
spirits; and the président of the United States shall make such régulations as 
are h«ceséàry to carry oat the provisions of this section." 

The provisions of chapter 3, tit. 23, Eev. St. , referred to, on the sub- 
ject of the sale of liquors, only provide that "the président shall bava 
power to restrict and regulate or to prohibit the impr»<-*«tion and use of 
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firearms, ammunitîon, and distilled spirits into and within the territory 
of Alaska." It then provides the penalty for the violation of such régu- 
lations as the président shall make, which is a fine of not more than 
$500, or imprisonment not to exceed six, ptionths. This statu te did not 
directly attempt to restrict, regulate, or prohibit the importation and use 
of distilled spirits into Alaska, but simply conferred upon the président 
the power to do so. But the first direct législation of congress upon the 
subject of the importation, manufacture, and sale of intoxicating liquors 
in this district is found in the act of March 3, 1873, which amended 
section 1 of the Alaska act of 1868, so as to extend over the country 
sections 20 and 21 of the intercourse act of 1834. Section 20 of this 
act, as amended by subséquent législation, reads as foUows: 

"No ardent spirits sball be introduced, under any pretense, into the Indian 
country. Every person who sells, excbanges, givea, barters, disposes of any 
spirituous liquors or wine to any Indian u nder the charge of any Indian supeiv 
intendent or agent, or introduces or attempts to introduce any spirituous 
liquor or wine into the Indian country, shall be punished by imprisonment 
for not more tban two years, and by a fine of not more than three hundred 
dollars, ($300.) Kut it shall be a suflficient "défense to any charge of intro- 
ducing, or attempting to introduce, liquor into the Indian country, that the 
acts cliarged were doue by order of , or under authority from, the war depart- 
ment, or any offlcer duly authorized thereto by the war départaient." , 

This law was in force hère from the date of the passage of the act ex- 
tending it to Alaska until May 17, 1884, the date of the approval of the 
organic act, by which it was repealed by implication, at least as to the 
portions in conflict or subjects fuUy covered by the later law. " A statute 
is repealed by the enactment of another répugnant to it, or covering the 
whole subject of the former." U. S. v. Barr, 4 Sawy. 254. But this 
point was passed upon by Judge Deady in his very able décision in 
Nelson v. U. S., 12 Sawy. 285, 30 Fed. Rep. 112, where hesays: 

"No partlcular question was made on the argument as to the scope and 
effect of the act; but, as it covers the whole ground, the most reasonable con- 
clusion is that it supersedes or repeals ali former laws on the subject of in- 
toxicating liquors in Alaska." 

As to the importation, manufacture, and sale of intoxicating liquor in 
this district, section 14, supra, in connection with section 1955 of the 
Eevised Statutes, and the régulations of the président, must be accepted 
as the lawj and, if such is the case, then if the défendant sold it to any 
person, as charged in the indictment, he bas violated the law. It is irn- 
material whether the vendee is a white man or an Indian, or belongs to 
some other nationality, and the statement in this indictment that the 
parties named are Indian women may be regarded as descriptive, or, if 
not, then surplusage. The indictment in the case of Nelsim v. U. S., 
supra, did not contain the name of the vendee, but it was held that "the 
name can only be required for the more convenient identification of the 
transaction. It is not a necessary ingrédient of the ofifense, particularly 
where the prohibition to sell is gênerai, irrespective of persons." If my 
views as stated are correct, then the indictment is goodiu this case, and 
the motion is overruled. 
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' ' f"' - - (CVnnitt ^rt, 17. Mirvhmd. Ju'n» 11, 1899.) 

, .Qocl^lld. wrt.27^,$90,,pi;oviâmgtl;i^t |ip penson ah^l hare oleomargarlne In hts 
poBsëasiop wifb! inténttojséllUie sàme, Of âh'aU ofCer the aamè for sale, is. as to 
' 'ûHl^ij^ pàcikagéa, an'iaùMeiwiice vtVSH ititeïstate commerWi and therefore uncon> 
.,^-;:*«)art4p«#ti.ij r''[' i ,r. .: ... .,: ;,■ , 
t,-BiJmj-%mAxœ0,orf PAÇfj^af—RsitovtsfiliCD fob Inspbotioit. 

BénÙTing uië']ld ol f^ çriglnal package 6t oleomargarine, ao that a prospective 
.'bu^ov'^âï^iëkàmiDeits'contants.tBnotBuchabreaklngQltlie package as wUl d»^ 
stroy ita original Qhaf«M^rv , ' ,• j 

ÀtiLaw,, PçtUion by Charles i^!^ JiJcAllister for writ of habeaa corpws. 
FelÂtioimé haqL bëen cc^ivioted in a Marylaud court of the» oS^n^é of sell- 
iiig' èlèk^ùaïgftrînel, àhd làfe judgnoènt was affirmed in tàestate suprême 
C!6\jrt."Sèlî'2p A'tlf Éètii'143. Writgtànted, and petitioner disoharged. 

Bond, Citouit Judge. The petitioner bas been arrested and indicted 
bythe p^opfir autboritie^ of the city of Baltimore, and is now in jail, 
bis bail bayi"g snrre;i4^'r?!^ him, Tl^® i'^^^i^tment is for a violation of 
ÇodejPub. Çl^nvLawa Md. art. 27, §§3^-91, inclusive, relating to tbe 
Bftlç, of çleomaj(^aripe,' ît contains three çounts. Tbe first charges that 
petitjioneiv' did selltpone Simon N, IfliUer, as an article of food, 10 
pounds of a;n f^article man\ifactured oui of an oleaginous substance de- 
«ignedto tai^e tbe place pf butter, "the second count charges tbat pe- 
titioner ,offereii jto sell to Simon N. Miller 10 pounds of the manufao- 
tijred artiplè, and the tbird count charges that he baà in his possession, 
witb intçût W sell thei^finje, a certain c^pipound, so manufactured, out 
of an oleaginous iBubstance other than pure milk or cream. There is 
little dispute about the facts material to the décision of this question, 
Wbich t^oJSiîes itself intotbis: Wbether or not a party living in tbe 
state can oïdgr Jxom ArtQtbei^ state a package of oleomargarine, and sell 
it in the original package to a citizen, of Baltimore. The proof shows 
that there was but one salç by petitionçjr,— that of 10 pounds to Miller. 
The package [in question was naanufactured in Chicago by Braun & 
Fitts. li fhad aH tbe internai revenue stamps apd brands on it to show 
tbat the aptofcongress bad by theva been complied with. There is 
isome dispute as to wbether McAUister was acting ^s tbe agent of some 
one else or on bis own resppnsibility. It seems to us this makes but lit- 
tle, if iwy.i diffei^nce. The proof is tbat be received the package from 
Braun <Sî FittS. of Çbiçittgo, hadât ip bis possession, and sold it to Mil- 
ler., Itappears from the évidence tiiat Pope & janney, dealers in but- 

' 'Code liIdUftrt.,87,' % 90, prorldéa, wl^h respect to oleomargiarine,thatnoper8on"BhaU 
bavé thé satàe in' Uls possession with intehi to séli the sàme, or shall aell or ofler tha 
same for saie." 
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ter in Baltimore, procured Miller and another to go to McAUister's place 
of business, and seek to purchase butter, apparently thinking that he 
would sell them oleomargarine for butter. When asked by Miller if he 
had butter for sale, he replied he had not, 'btit he had oleomargarine, 
which he was asked to show, . This he did. Miller then asked to hâve 
2 pounds ofthe article sold to him,but McAllister replied that hecould 
npt sôU less than 10 pounds in the original package. The two emis- 
saries of Pope & Janney then left, but, after consultation, retumed, and 
desired to look atthe oleomargarine, McAllister removed the lid ofthe 
tub, Miller tasted it, and purchased the 10 pounds, package and ail, 
Having, as they thought, successfully playedthe rôle of that unadraired 
person who did ail hecould "to increase the trespass of Israël," McAl^ 
lister, upon their testimony, was indicted as stated. 

That a person may import an article from a foreign country or one 
ofthe States ofthe Union, and sell it in the condition in which it was 
imported, is not to be disputed now, after a long line of décisions by 
the suprême court, running as far back as Chief Justice Marshall's day. 
A State may regulate the sale and storage of articles dangerous to the 
health of the citizen, but it cannot prohibit the importation. The 
statute under which McAllister is indicted niakes no allusion to the fact 
that it has a hygienic purpose, and it does not regulate the sale of oleo- 
margarine, but prohibits its possession altogether in the hands ofthe im- 
porter, It is ârgued that the taking the lid from the tub containing 
this oleomargarine was a breaking of the package so as to deatroy its 
original character. This in no sensé did it do. The goods had in no 
way become commingled with his property or the gênerai property of 
the state. Low v. Austin, 13 Wall. 29, Any one calling for oleomar- 
garine with an honest purpose would bave purchased this package as an 
original one, even il he knew it had had its lid lifted off once to aee whether 
or not it held another substance than it purported to hold. The laws 
of the United States recognize oleomargarine as a merchantable article. 
Being such, while a state may perhaps regulate its sale, it cannot pro- 
hibit its importation. The statute in question does this, and is uncon- 
stitutional, and in this respect void. The petitioner is discharged. 
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''■ A.ppiiETON Mantjf'g Co. V. Stake Manuf'g Go. a al. 

(CircuM Court, N.D'Iïl^noîs. July 28, 1893.) 

Patbktb fob iHvisNTioKB— Patbntabimtt— Cohn Hitskbr. 

' Letters patent No. 290,571, issued Becember 18, 1883, to S. B. Qoddard, for an im- 
' iprpvement inthe method of reducing corn in the stalk aud separating the kernels, 
ooijsistlng of a cutter wlth feed roUërs in front, a beater or thresher, a revolving 
Sopeen or separator, and a shaking screen und'er it, ail mounted in one f rame, and 
. 80 gigaired tb^t tbe parts are driven by a single baud wheel, are vold, since it con- 
sista of old and well-known devioes, not so combined as to f orm a single machine. 

lû Eqiiity. Bill by the Appleton Manufacturing Company against 
thè Starr Manufacturing Company, Delos Dunton, and H. G. Sawyer, 
to restrain infringement of a patent. 

OffMdf Towle & lÂnthicwm, for complainant. 

JSÔÎ^OTid «& 7eeder, for défendants. 

Gresham, Circuit Judge. This suit is brought for alleged infringe- 
ment of ietters patent No. 290,571, granted to S. B. Goddard, Decem- 
ber 18, 1883, for certain new and useful improvements in the method 
of reducing corn in the stalk and separating the kernels. The com- 
plainant is the assignée of the patent. The invention is thus described 
in the spécifications: 

"My invention bas relation to a new and useful method of reducing and 
separating corn from the stalk, husk, and cob; and the object is to takethe 
st^l^Corn and so treat it aj; çne opération that the grains will be separated 
froin tbe cob, and at the same tlme the stalk, husk, and cob are eut up or 
commintèed and ready for use as stock food, — ensilage; or in this fine condi- 
tion it may be plowed intothe soil as a fertilizer without any i'urther treat- 
mept; and to thèse ends the novelty consists in the method hereinafter 
described, and particularly set forth in the daims. In carrying ont iny in- 
vention the resuit is accomplished by means of the devices sho wn in the accom- 
panying drawlngs; butldo hot wish to be understood as limiting myself to 
the mean^s^own, as any mechanisna which will produce the same resuit raay 
be used. 1* * * It will thus be seeri that the machine may be placed in the 
field, ahd'theSlalks of corn, being tirst eut down a few inches from the ground, 
may théft' be fëd in suitable bunches to the feed rollers, C, G, and cutters 
which eut the stalks, ears, and husks into small pièces, and, as above stated, 
this cutting opération removed the greater portion of the grain from the cob, 
and the remaining adhering grains are entirely removed by the thrashing 
action of the eylinders, H, H, and the mass then passes into the revolving 
screen, I, where the corn and chalï or dirt pass throngh said screen, and fall 
into the shaker, L, while the stalks, husks, and cobs pass out the lower end 
upon the incline, K, thence to the ground. The grain, corn, and chafE in 
falling into the shaker, L, is continually agitatetl, which sifts the chaff 
through the bottom, leaving the corn clean and clear, to be discharged through 
the opening, N. " 

The mechanism described for carrying out the process consists of a 
cutter with feed rollers in front, a beater or thresher, a revolving screen 
or separator, and a shaking screen under it, ail mounted in one frame, 
and so connected or geared that the parts are driven by a single band 
wheel. The two claims read: 
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"(1) The method herein described of reducing and separating corn in tho 
stalk at a single opération, vhicb consists — First, in cutting up the ears, 
husks, and stalks; second^ in removing the remaining grain from the cobs; 
axià, ftnally, in separating the clean grain from the stalljs, cobs, and huska, 
as set forth. (2) The method herein described of reducing and separating 
corn in the stalks, which consists in cutting the corn, stalks, cobs, and husks 
at a single opération, and then remioving the remaining grain from the cobs, 
as set forth," 

The only différence between the claims is the omission in the second 
of the lasistep in the first. The first step of the process is perforined 
by passing the stalks, with the ears attached, through the cutter having 
a stationary knife, and a revolving cylinder armed with knives. The 
chopped-up mass passes from the cutter down an inclined feed board to 
a thrasheror beater having revolving toothed cylinders, the speed of 
the upper One being greater than the lower one. This thrasher mashes 
or comminutes the sections of the stalks and cobs, and détachés from 
the latter any remaining grains of corn. This is the second step of the 
process. The eut and thrashed material is delivered from the thresher 
info the revolving screen, through the meshes of which the shelled corn 
drops into the shaking screen below, and the threshed mass of stalk, i 
husks, and cobs escapes at the lower end. This is the third step. If 
the patent is valid, the complainant is entitled 'to a decree. The 
différence between the mechanism described for carrying out the pro- 
cess and the defendant's machine is merely structural. It is not true 
that the patent shows an intégral machine. It describes three old and 
well-known devices, — a cutter, a thrasher, and a separator,— mounted 
on a platform in juxtaposition, and so geared as to be operated by a 
single bànd wheel, each device opéra ting, however, just as before. They 
are not combined or incorporated into a single machine with ail its parts 
coacting upon a common principle, or in obédience to a common law. 
The steps in the alleged process are the same, whether performed by a 
cutter, a thrasher, and a separator mechanically connected, as shown in 
the patent, or by the same old devices, or their équivalents, having no 
connection whatever, and widely separated. It is admitted that, in view 
of the prior art, Gbddard was not entitled to a patent for his mechanism, 
and yet it is claimed that the patent covers the particular mechanism, 
and ail équivalent means for practicing the invention. The complain- 
ant's expert and counsel hâve fallen into the error of assuming that the 
process is performed by a single machine at a single opération. If the 
old devices, operated separately, will accomplish the same resuit, (and it 
is not denied that they will,) there was no invention in iheir mère 
mechanical connection. If Goddard discovered anything, it was that 
old devices were capable of a new usa 

The bill is dismissed for want of equity. 
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.,;',,:, n|: ;/f(ÇirfiWW ÇiOMftiiy^^Iiitinpi*. July 89, 1893 J , 

,1. Patbstsi yon; IirwiiTipiiirsr— Shinglb iSa.^inOi Machine— Patbn!1)*.bimtt-j-Novbltt, 

Thefirst and thtrd olaimsof lettéi*s patent ^fo. 380,846, issuedApril 8, 1888, to 

Willis J. Perkins, for improvements in shingle sawing machines, whifh claims are 

; for. tbe Goa}bi,^tion of a st^ingle sawing maohine witn a lever ,fi|loi;uined Qear the 

central sbatt, so that shaft and carriàgë mày bè lifted so a^ to permit access to tbe 

Bétvfi, akii taaTing a catch pièce tO lock tbe lever.iu position, ar« Toid for want of 

■^noyeltyw,.';,, , .■ , .;,. : , _ ■ " ,^ , • 

2. Same—DÔooikoDbvioe— Anticipation. 

Tbe 4tb; Stli; and iitTix dlaiiùs of said patent, for' the combinaison of tbe rotàting 
carriage of a shingle s^wi^g maobinewith a dpg.near the periphery of the carriage, 
80 arranged that the dog seoures and jnaintains a flrm hold on the block of wood 
VbilettTs being saWèd, graspiue aud^ releasing the block at preclfeiely the right 
timeto insure the sawing. of; the sningle and the dro{)ping of the block for tiie nezt 

opération, were not anticipated byprevipu? patents. 

8. PÂME— Spaltino' Dbvioé— Anticipation. 

The 26th, 27th, 89th^ 80th, àbd Slst clAims of sald patent, fôr a spalting devlce 
oonsisting of two tracks capable of opening or mos'ing agaric while the block of 
wood is resting on thém, so as to drop the block when it is desired to saw no more 
' shinglesoutofit, wére not anticipât^ by previous patents. 

4. SAME-t-PATBNTABUilTT—lNVEHTlON. 

TbQ forty-third claim of sald patent, for the combination with a saw carriage of a 
woodén block f urnisbing a béaringf or the same, and au oil-retiiinitig trough in which 
tbe block is 8eated,1s not void for want of patentable invention, the blocks formerly 
in use being of Irou. 

In Bquity.. Bill by Willis J. Perkins against the Interior Lumber 
Company, Cbarles A. Street, Wayne B. Chatfield, and Frederick A. 
Keep for jiy ^notion and accounting. 

Offidâ, Tawîe 4c lAnifiicum and rï'ag'jfarcî & Dennùon^ for complainant. 

WinUer, Flaridera, Smith, BoUu,m <& VUas, for défendants. 

Grksham*: Circuit Judge. This is a suit for infringement of letters 
patent No. 380,346* granted to the complainant, April 3, 1888, for new 
and useful improvements in shingle sawing machines. The inyention 
relates more particularly to macjîiijes of the character which hâve a ro- 
tary carriage carrying a piurality pf shingle bolts or blocks, and saws 
which eut the shingles from the block. "The object of the invention," 
says the spécification, "is to improye the working parts of a machine of 
the character described; and the invention .consists in improvements in 
the carriage cpntrolling and opprating devices; also in certain improve- 
ments in the mechanisna for bringing the blucks to position preparatory 
to sawing; also in imprpved constructions and combinations for deliver- 
ing the, spalt and the isawdust from the machine; also in many other 
détails of construction and combination of parts," Glaims 1, 3, 4, 5, 26, 
27, 29, 30, 31, 43, and 45 arein issue. 

The chief élément of the first claim is a lever to facilitate the lifting 
of the carriage wheel or rim, in order to obtain access to the saws, which 
it is necessary to change at short intervais, and to lift the rim quickly 
when a spalt or thin pièce of timber gets between the saw and the car- 
nage. The claim reads: 
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"(1) .4- Cingle sawiag maebitie baving sa«!<^s mounted oq vertical arl)OEs, 
andja rolary ,bplt çarriage supported on a cçntral A'ertical shaft, in combina- 
tion with ajeyer extendiiig from the outside of the franae fo the centra] sbaft, 
iUlcrum^ rièar and having a bearing on said shaft, whpreby the Sliaftand 
carrïagé may be iifted to permit access to tbe saws, substantially as de-' 
scribed." ; ■ ' . 

The ugç of the lever in this combination was undoubtedly an improve- 
ment npon thé old way of lifting the shaft for the same purpose by a 
Crowbar hayjjgg a bearing at or near its lower end, and properly ful- 
crumed, ^bùtit was an improvement involying no invention. The third 
claim is the saipeas the first, \vith the ac^dîtion of a catch pièce attached 
to the frame tp, connect the lever and hold it up or down— lock it in po- 
sition. S^çh'îocks were old in connection with levers and other devices, 
This claim should not hâve been allowed. 

Perkins' dpgging device inventions are represented by claims 4, 5, 
and 45, and read as foUows: 

"(4) Tbe combination, with tbe rolating çarriage of a shingle-sawing maT 
chine, of a dog near tbe peripbery of said çarriage, a bent arm piyotally con- 
n'ected'àt ils oûter erid to said çarriage, and at iïs inner end bearing an anti- 
friction roll, à Spring snXTOunding said arm, having an abutment on the çar- 
riage, and an adjustablè abutttieriton'the arm, whereby thé pressure of the 
spring may be regulated, and a cam or incline on the franle against which 
the antifriqtion roll bas a bearing in the rotation of the çarriage, suhstati- 
tiajly as dçsci^ibed. (5) The combination, with the rptary çarriage ;of a shin- 
gle sawing macliine, of a dog near the periphery thereof, and guided in radial 
ways in said çarriage, an arm connected io said dog, and extending iuwardly 
pastthe stationary dog towards the center bf the çarriage, a spring pressing 
Said arm and' dog inwardly, a eam surface on the frame in position to press 
ont the said arm duringa portion of the révolution of thecarriage, and a snp- 
pprt for the inner end of said arm. substantially as described. " " (45) In com- 
bination, in a sbingle sawing njachine, a séries of block réceptacles groupçd 
roùiid a central axis, a movabledog at the outer'side of each block; réceptacle, 
à fixed dog at thé inside Of each block réceptacle, and an arm connected to 
tbe movablé dog, and extending inward past the flxed dog. " 

Claim 46 is substantially the same as daim 4, and, with the excep- 
tion of the suppprt at the inner end of the dog arm, claim 5 is not un- 
like it. The dog secures and maintains a firm hold on the Wock while 
it is operated upon by the saw. The action of the dog is such that it grasps 
and releases the: single block ofwoodat precisely the righttime to insure 
the sawing ofthe sbingle and the dropping of the boit for the next opér- 
ation. The great utility of the dogging devices is clearly established. 
Indeed, it is not denied, and thje only question is whether the combina- 
tions covered by the tbree claims are anticipated by any of the patents 
setup in the answer. , In the Freeman patent of 1858 the outer dog ig 
moved by a devioe situated outside tbe rim. This dovice is intended to 
çftuse the dog to bite the block, and hold it in position nntil released. 
Tlie automatic lock of the movable outer dog is the essential feature of 
this alleged invention* The Freeman patent of 1859 dispenses with the 
automatic lock, and substi tûtes in place of it a track extending more 
thanone third tlie eircumference of the rim. Neither of thèse patents 



28S . VEDERAL BEPOB'EEB, Vol. 51; l 

WMild SQggest ,to a skilled mechanic tWe Perkilfâ 'dôgging devîces. The 
mectaniSms dê^cribëd in the Klinney & Parker patent of 1868 are unlike 
thé three Perkins doggîng devices, both in construction and mode of 
oppr^tion. The Evarts patent of 1854 mere^y 8hov,s a lever with a 
weight attached to it, and without any spring used in connection with it. 
Thia lever is connected to the inner, and not to tbe outer, dog, and the 
saW cuts against the outer or stationài;y dog. This is not the Perkins dog- 
girig device. The Clark patent of 186i is for a device having a rotating 
catriâge, and à dog near the periphery. It has a compressing spring to 
pifèvènt à too rigid bitè bf the dOg, but it is not the spring arm of the 
Përkiiis patent. The block is dogged and undogged hy the opération of 
the two tracks. Thè traéka which cause the dogs tb act upon the block 
terminale in a curved pièce concentric with the rim, , which extends over 
one third of the way around the machine, holds the dog upon the block 
dùring the paésage, and retains the bite of the dog upon the block dur- 
ing the passage of the rim for one third or more of its révolution. Thia 
is liot the device covered by thè three claims now under considération. 
Thé machine described in the Palmer patentof 1870 is unlike the Per- 
kihs dbgging mechanism. The Palmer machine does not contain cams 
located within the inner dog for the purpose of releasing the dog from the 
block. It does not contain.a dogsupported by a link. It shows no button 
on the arma. It shows no dog arm pivoted to the outer dog, and extend- 
ing past the inner dog. It shows an extension of the outer dog itself con- 
hected with the inner dog. It shows the inner dog mounted upon the lever 
turning upon a pivot, aiid pivoted to that lever a short arm to beoperated 
Upon by a w^iighted levé», which is in no sensé a cam ; the end of the latter 
lever being beveled perpendicularly to allow a ready clearance from the 
block which acts upon the lever. The saw in a rotary shingle machine cuts 
in one direction only, and, practically, lengthwiae of the shingle boit, 
thus presèing it with great force against the dog towards which the saw 
turns. It is belle ved that a dog constructed as shown in the Palmer 
patent would vibrate under the varying pressure of the saw, and not 
firmly retain the shingle boit. The Palmer device does not contain the 
éléments in the combinations known as the Perkins dogging devices. 
The évidence does not show that the Palmer device was ever used prac- 
tically, and it is not probable that it is capable of such use. The O'Con- 
nor patent of 1887 shows an outer dog operated from the track on thé 
outside of the carriage rim. It contains no dog or dog arm extending 
inwardly past the inner dog, and no track within the inner dog for un- 
dogging the block. This is not the Perkins dogging device. The Clark 
patent of 1863 shows a machine with a frame which entirely surrounds 
the block réceptacle. Within the frame, arid between it and the inner 
dog, is a semielliptical spring, which fiUs a portion of the space which 
should be occupied by thé block, thus rendering it necessary to make 
the rims much larger. This frame is provided With a cam at its inner 
end, but it contains no friction roller or link. It has no spring for oper- 
ating the dog arm or the dog, and the frame is moved positively by the 
cam. The spring is used to prevent a too rigid bite of the outer dog by the 
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positive movement given it by the cam. In the Perkins dogging device, 
the spring constitutes the sole means of moving inwardlj'' the outer dog, 
thus causing it to dog the blpck, and the cam alone releases the block 
from the dog, and holda it undogged for a suitable time. There is a 
material différence between this device and the structure shown in the 
Clark patent. The dogging devices used by the défendants are the full 
équivalents of the devices covered by claims 4, 5, and 45 of the patent 
in suit, and infringe them. 

We now take up the Perkins spalting device, inventions, and claims. 
Much timber, not fit to be eut into boards, is now manufactured into 
shingles. Before the spalting devices came into use, it required an extra 
man to remove the refuse blooks of timber and spalts from a rotary shin- 
gle machine, which work was not free from danger to both operator and 
machine. The complainant insists that he invented the first practical 
and commercial automatic spalter. A rotary shingle machine has a 
séries of block réceptacles arranged around a carriage wheel extending 
from a point riéar the periphery inwardly. The block réceptacles are 
placed as close td each other as possible to economize room and expense. 
The wheel revolves at the rate of eight or ninp révolutions per min- 
ute, and the time for opening the movable track sections, dropping the 
block, and closing the sections to receive the next block must be accom- 
plished in one second. To attain this resuit, Perkins realized that it 
was necessary to move the track sections quickly, drop both ends of the 
block at once in a true vertical plane, move the sections so that no 
time would "be lost and no space left open, open the sections after the 
preceding shingle boit had passed from them, and close them before the 
foUowing boit had reached the opening. He accordingly moved his 
track sections bodily away from each other, thus obtaining the widest 
opening with the least possible movement of the track. He moved thèse 
sections "from beneath the block," so that the block, dropping in a hor- 
izontal position, would çlear the movable sections. He placed a trip on 
the carriage rim that is shifted by the sawyer as it passes him into position 
to cause the spalter to open when in its révolution it reaches the spalting 
mechanism. The évidence shows that this machine is so nicely con- 
structed and adjusted that it will drop blocks varying in thickness from 
a few inches to two feet, when running at a speed of 187 clips per min- 
ute. The claims hère under considération read: 

"(26) In a shingle sawing machine, the combination of the saw, the rota- 
ting carriage having boit réceptacles which move over the saw, a bolt-support- 
ing way consiating of two concentric circular tracks and two movable sections 
side by side, and forming part of said tracks, adapted to be displaced from 
normal positions under the boit. (27) The saw and carriage, substantially 
as described, the circular guideway, movable sections in and forming part of 
said guideway, supported on hinged posts, and lever mechanism connected to 
the posts, whereby the sections may be swung radially in opposite directions, 
ail in combination, substantially as stated," "(29) The combination, with 
the rotating carriage and its saw, arranged substantially as shown, of the cir- 
cular way beneath the carriage, having a movable section, a movable bar out^ 
side the rotating carriage and connected to the movable section of the way, 
v.6lF.no.6— 19 
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an4)îft;|iî)P PO the earrif^ge ad^pt|Rl to l?gthrown into position tp displace the 
mj^^^j^bieiftack Bectipp, a?' set fpréh. (30) The' rotàting carrià^e and saw, ar- 
ràjfiflfèd lif^staritiaily as Idescribed, tHé'Wiij? benéath the (Àirfiàèe having a 
nioTplff'fectîûri, the ttièvàblé bar bùtsMië the earrîa^e eonnectied"1;o the mov« 
ablë^séiclldil, tbétrip ok tllecafrïage Maptèd to be ithrôwn. lato position to 
em^agàttiwmovable bariand a àtop ou;t^4fnàiti,e in.positipQ,,tio thrpw thetrip 
ojjbbf çjpeïatiyp positipfl, aobstantially as. desqribed. (3l),jPie combination, 
wjth|8^.rot5^Ty;iÇafEiagejan(^aho/izpfltaI,|«w,,pf,a way, con- 

sktihg of twô tracks, à s'ectiori of ekeh trâick iiï advariee pif thé saw made. 
movab^e, and a catch on the carriagein position to àplf'il'até b'oith' tracks simula 
taSièBtiàIyi''^â'sët'foi:t!h.'"^' /"--^-^ ;■.!;«(:;,<■„,: ..,,•. .■ ,^^.: 

TheO'CoûQorpateafeis chieflyrreljed on as ftp anticipation of thèse 
olaiiiisv(i;It thus desciibeS' its mechanisro.for dropping the imperfect 
shia^eJhloqks:. ■ ..i ^: •.■■■:• ^,:;,: ■ 

'""Atthèlettof ï'ig.'l.'ànd Jtt tbé rièht of î'ig. 4* I show a détachable or 
si^riHgîng t*aek Sectiôni ijfii. '. 'Oher end of aètid traek is pi votèd to an upright 
pçst'at 34; îUpon whidiaaM tirack sectioa swings. Thçfreq.end of the spp- 
t|Qn. /^j.^hwM.the posJ]^(m of Jfjg, é^.laps against t^eouterstationaryseç- 
tipp of ^ra(5li: 33v î^ear Wie c^ntei; ofi the.syvipging seçiipri,,at 8,1 piTOtâlly 
attach ad^râwliàr.,»!, '^Theothér fsijd of sàid bar îé Jop&èly àttached tPah ûp- 
rïght smBgin^'or reclprbè^tin^ bafi K, iahd' fcô the bîtfi K, I attach aswing- 
ing'bkt, civ îtsS innér éiid bëirig plvôtëdto thê stationary fraraè, H. To the 
forked nppeï «tid of tW fear»! K, 1 pivot a dog, /, and toj the rear end of said 
doglpivut an operating: rod, n< Said rod i» attaclied to the, bar, K, and 
trrtvels with ?a4d Ibar.; ,It^ Ip^er, endiis bent outward, forming a horizontal 
fopt^tj^p, îjj'. .^p^jpig. J,.,;;eis a collai^ fi5i;ed pn said rpd, and ia a coiled vvire 
encjrçïingsaidrpà. Thé spring hblds thé rod up toits normal fipsitïoli, as 
shown in 'yig'. 1. Thé \ower end of the rééiproCâïing bar, K, is pivoted to 
the; fprkéd stâttdard at S", %hich is flrinl|yattached to the base, A* ûfthema- 
chihe. 'gee Eîg-v 1. Attaclièd to the bar, Ej and paasing ovér the pulley, n^, 
is a cordjC?, withiavyéiglkt.: w'.. Said cord, and Weight hold thp bar, K» ip its 
normal ppsitioif^ as shpwnjn îligs,,! an^; 4, als" iiiclosing the svviiiging sec- 
t^pn;Qf t^)e, t^m;!^, /K T,h^ .^biect of the foregoing parts is in cutting the 
shingïeè from'thé Tower face or tlie bioéks'. As theyi' ai'e reduced, tîie reinain- 
ihg poïtibii 6.f tïiJB block niay bé unflt fbr'shingles on account of a bad héart, 
ot'beèâlUste'^tf ïdttèn inrftëriâlbrknotà; atid to dischai'ge such a block from the 
BOàbhiTïe, aiid ndt'be obligettiièsaw-it upintoishingles, the operator places his 
foot uponithestep, î»','tJI>TOwit>g;the,doSt/» up.: wlien; its projecting end will 
engage, withipne(Of tlielijgs, «.on thei periphery of l^|iiet;rayeling carriage, W, 
wh^^i .the barjKj w^iUb^jSwppg back toi, the ilotted pbsitiiinof .Fig. 1, draw- 
ingiheswingiiigtràck'sf'ctîoh,/', bacfc iioilie d'ottéd position bf Fig. 4. When 
the refuse block passing frôtn thé saW reaehès th* opéning, it drops through 
and dpwn the sl,jfieway,, C|,. .As soop as, the block bas passed through, and 
thé l'ug, », hjâVMt thé 'end^Bf foot froin 

thé step, iwi, wB^n lié ^ï?ei¥t)t, *$f *,,'will draw the bar', K, back to the normal 
ftosïtioP 6f F/if;\l^'al8S',PÏ!pfj'rtg^ or; swingihg the trk'cfi;,/!', back to its nurmal 
pçisîtjoh, ââ,sMW'iï i'n' Fî]^â-.'l, '2, àlnjd '4- . Thé Shiriglé blbcks aredropped onto 
|héstatiônàry'tirâ^ksb/!tlïe ;bpera'tpr'fr6 the table, D^ the aliding heàds, 
38, béingdMwù.backW'iihéy'pâss thé table, D', to'ïitèely reçoive the shingle 

UQc^,'^;^-\j'''':':'-'^':'-y^^.,:;^';:_\:^/: j::]^^ ■ ■■;-■■:: ';■■'■, 

';'ït wîîl'*bë obs'eïvéd'tfeVinstead' of dlSplacibg tbétràck froin benieath 
t]^e block, and (îrô'ppîti^'îtwithîte lower surface in a horizontal plane, 
ap,î?er)£ins dpes, ..O'ppnnor, by 'Hi8;mec^a,niBBi; ppç^s His track in ad- 
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vance of the arrivai of the blocli, so that It plunges ôild foremost into the 
opening. The block necessarily drops through the O'Connor machine in 
a somewhat tiltfed positioh, and thus lodgesand interfères with the opéra- 
tion of the nûeéhanism; Thé Perkins spâltihg device contains twotracks 
capable of opening or moving froni each other while the block is resting 
upon them. Perkins was the ârst to construct such a device. He first 
invented mechanism capable of automatically operating spalting waysat 
the proper time to drop the block or spalt. He first used a trip upon 
the carriage adapted to be setor plaeed inposition in ad vance of the time 
when the spalter was to drop the block. In short, he invented and put 
into actual use the firsl spalting device of reàl commercial value on a 
shingle machine. The évidence shows that not a single machine bas 
been maâè in accordance with; the O'Connor patent within the last six or 
seven years, and that those that were made before were unsatisfactory, 
if not worthless. The defect in the O'Connor machine is inhérent, and 
cannot beremedied. George Challoner & Sons own the O'Connor pat- 
ent, and they are bfiaring theexpense incident to the défense of this suit. 
It was claimed by their côunsel that the Perkins device involved no in- 
vention; that itwas a merëimechanicalimprovement upon the O'Connor 
device; and yet, with the latter before them, they did not see how it 
could be improved. The machines made by the défendants contain the 
dogging device and dropping device covered by the Perkins patent. An 
obvions effort has been made to avpid the responsibility of infringement 
by mère mechanical changes. The Perkins spalting device and the 
O'Connor spalting device do not operate upon the sàme principle ; they 
are functionally unlike. The Holbrook patent of July, 1883, also re- 
lied on as an anticipation pf the Perkins spalting claims, relates tô a 
cash and parcel carrying device in common use in stores ; that device is 
so constructed that the rails spread at desired points. I do not think 
this patent is relevant. Thé défendants infringe thèse claims. 
Claim 43 reads : 

"(43) The eombination, with a saw carriage, of a wooden block furnlsiimg 
a bearing for the same, and an oil-retaining trough in which said block is 
seated. " 

Iron blocks had previously supported the carriage rim, but they bent 
and wore thé rim, and thè friction quickly scraped away the oil from 
the blocks, the "faces of which also became uneven from wear." In the 
place of thèse, Perkins substituted wooden blocks, resting in oil récep- 
tacles, to feed or lubricate the wheel, and keep it in a true plane and in 
good condition. Oil is supplied but once a day, and by capillary attrac- 
tion it keeps the rim lubricated. The great utility of this device is not 
disputed, and I think it involved invention. The substitution ofone 
material for another in manufacturing often eflTects material changes both 
in product and expense. In TurriU v. RaUroad Go., 3 Biss. 66, Judge 
Deummond said : 

"A slight change, sometimes, of a known machine, or some of its parts, 
wUl afiëct surprisiug results, and to protect a party who, by inventing such 
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change.^has produced a new and useful resuit, was clearly one of the objects 
of tlitt^atent lawa. " 

This îanguage is pertinent to the forty-third claim, which the defendr 
ants infringe. The usual decree will be entered in favor of complainant. 



DixoN-WooDS Co. V. Pfeifee. 
(.Circuit Court, N. D.New Tork, June 29, 1893.) 

1. Patents, FOB iNvaNTioNS— Estent of Ciaim— Glass-Anneaung Furnaces. 

Clalm 1 8f letters patlént'No. 258,156, Issuéd May 16, 1882, to Cleo'n Tondeur for an 
improvemeut^in elass-annealing furnaces, covërs: "The oombln^tion of the bars, 
d, d', arrangéd side by side, and alternately betweeu each other, the set, (ï,-sup- 
porting thô sheets of glass, while the bars, d', are pushed towards the leer or flat- 
tening wheel, «jj and the set, d, supporting the sheets of glass, and moving them 
cnward and thrpugh the tunnel, substantially as set forth. " The dravyings show 
tbe bars raised sbtne distahce'f rom the floor, and the speciâcations state that^a space 
of about one ifoot is désirable beneath the bars; also that in transferring the glass 
one set of bars is raised, and the other lowered, ahout one inch. The évidence 
showed thftt thére were ^réat advantages in holding the glass some distance above 
the floor and oarrying it in a horizontal :plBne. Held that, in view of the prier 
patents to Bievez, Bouvy, and others, the patent could only be sustained as desorib- 
ing mechanism for carrying the plate in a practloally horizontal plane, above the 
floor, and that tbe stateO^nts in the spécifications were sufficlently deiluite to be 
read into the daim, so as to give it this construction. Tmideur v. Stewart, 28 Fed. 
Rep. 5«1, and Same r. Chàmbera, BTFed. B«p. 888, foUowed. 

Sakb— Spjsoifioatiokb. 

As the speciâcations point ont that tbe bars are to be looated at some distance 
above the ftoor, aild so arrangea as to carry the glass on praotically the same hori- 
zontal plane while advancing it through the leer, it is immaterial that the inventer 
did uot more preoisely point out the advantages which would inure from this 
arrangement, or that fie himself was not aware thereof When obtaining the 
patent. • 

In Equity. Bill by the Dixon-Woods Company against Pfeifer for 
infringement of letters patent No. 258,166, issued May 16, 1882, to 
Cleon Tondeur, for an improvement in glass-annealing furnaces. Decree 
for complainant. 

W. Bàkewell & Sons, for plaintiff. 

Hey & Wilkinson, for défendant. 

Wallace, Circuit Judge. The patent in suit (granted May 16, 1882, 
to Cleon Tondeur, for glass-annealing furnace) bas been twice adjudicated 
by Judge Acheson at final hearing in fuUy contested cases in the circuit 
court for the western district of Pennsylvania, and sustained as to ail 
the claims of which infringement was alleged. The combinations which 
are the subjects of the several claims are each employed in the furnaces 
or leers of the défendant, who is a contracter and builder of leers., Ev- 
idience bas been introduced for the défendant in the présent case re- 
specting the prior state pf the art, and the utility of the patented inven- 
tion, which was not introduced in the former cases. IJnless, in view 
of this new évidence, there should seem to be reason for disagreeing 
with the conclusions reachèd by Judge Acheson, the rule of comity 
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Bhould prevail, and his conclusions should not be disturbed on any 
questions concerning which there is fair room for a différence of 
opinion. 

The principal contest is upon the first claim, and it is not contended 
for the défendant that he can succeed unless the validity of this claim is 
successfuUy impeached. The invention set forth in the patent is defined 
by Judge Acheson in Tonduer v. Cfuimbers, 37 Fed. Rep. 333, as 
follows : 

"The patent discloses a devlce for transporting the sheets of glass from the 
flattening wheel to the discharge end of the annealing chamber, tunnel, or 
leer, consisting of two sets of parallel bars (designated d and d') extending 
lengthwise through the leer, and elevated above the bottom thereof, the bars 
of the respef^tive sets being arranged side by side, and alternately between 
each otber, one set reciproeating longitudinally and conveying the glass, and 
the other set supporting the glass at certain times, whereby the sheets of 
glass are supported in and carried through the leer in substantially the same 
horizontal plane. " 

The claim reads as follows : 

"(1) The combination of the bars, d, d', arranged side by side, and alter- 
nately between each other, the set, d, supporting the sheets of glass, while 
the bars, d', are pushed towards the leer or flattening wheel, a, and the set, d', 
supporting the sheets of glass, and moving tliem onward and through the 
tunnel, substantially as set forth." 

According to the views of Judge Acheson, as expressed in the case 
referred to, and in the earlier case of Tondeur v. Stewart, 28 Fed. Rep. 
661, the first claim of the patent is to be read broadly for two sets of 
bars arranged alternately side by side some distance above the floor of 
the leer, so that the sheets of glass are supported by one set and moved 
onward by the other through the tunnel in practically the same horizon- 
tal plane when coacting meehanism is applied. According to the com- 
plainant's expert, the claim is infringed- by any leer which employs 
two sets of bars arranged alternately side by side some distance above 
the floor of the leer and any meehanism coacting with said bars whereby 
they will perform the assigned function of supporting the sheets of 
glass and moving them onward through the leer in practically the 
same horizontal plane. A brief description of two types of leers will 
suffice to exhibit the prior state of the art. Thèse are shown in the 
patents to Bievez and to Bouvy. The Bievez leer is of the usual, reo- 
tangular form, with the usual tile or stone floor. The floor is divided 
longitudinally by a séries of channels. Located in thèse channela, and 
connected together so as collectivelj'^ to form a frame, are a séries of iron 
bars, resting on a séries of grooved wheels. The wheel.s are supported 
by axjes located in transverse channels beneath the floor. Coacting meeh- 
anism is employéd for actuating the frame whereby the séries of iron 
bars are raised, advanced, lowered, and pushed backward. In opéra- 
tion, a plate of glass from the flattening oven is placed upon the floor 
of the leer, and the meehanism is actuated to elevate the frame and lift 
the glass from the floor, carry the glass forward, and deposit it upon the 
floor. The fra.me is then lowered, pushed back to its original position, 
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ma tbe 5bpfei*ttôtt repeaterf, tio^ tllë glasS is transpôrteà througli the 
leer. The B(«ivy leer/ iû geneè-al oônstru6tîbn,'rèàèmbles that of 
Bievez, but differs in the devices for transporting the glass through it. 
The fterae which is stipported inthè longitudinal chànnels Consista of two 
seriésof irôn shelves, whidh Tecîprocate eftch between thè other, each hav- 
ing a vertical and longitùdiisal motion, which is coïncident ândequal, and 
also continuous. Mechanismisémployed which actuatès oné séries of 
the shelves downward and forward, and the other at the same time 
Q^ward and hackward; ' In operatiohi the glass is placéd upon one of 
the sèttès of ishelves, thé taechanism îs aètuated^ and, as the two séries 
pàs^'ë^ch bther, the àsceùding séries removes the glass from the descerid- 
ihg 8é)aes, ànd çàrriés it forward until it is in , like manner removed 
again hy the otheir sèrjés, and thus is transported through the leer. To 
summarize: In the Bievez patent ihe irame bas a free, vertical, and 
longitudinal movement. Its function' ià to lifta sheetof glass by its 
vertical movement from the fioor of the leer, and by its longitudinal 
movement carry it to an advanced position on the floor. In the Bievez 
patent, one séries of shelves moves vertically and longiludinally, while 
the otheif set is mOving vertically and longitudirially in an opposite di- 
rection. The function performed'by the shelves is to transfer a sheet of 
glâss frOm one set to thé other, and àdvance it through the leer. In the 
Bievez leer the sheet of glass resta upon the bottom of the leer through- 
out its passage éxcept while being advanced at each élévation of the 
frame. In the Bouvy leei' the glass does not rest atany time in its passage 
thi'ough the leer upon thé floor, but it is not advanced in the same hori- 
zontal plané, and in its movement describes a circle which varies the 
longitudinal plaUe about eight inchës. 

' Bésides the patents introduced in the former litigation to show the 
prior State of the art, the défendant has introduced othèrs in the présent 
case, of which those relied on iû argument at the bar are the French patent 
to Levérrie of 1868, and the Belgian patent to Bouillét of 1878. The 
Belgîan patent to Gugnoh, set up in the answer, cannot be considered, 
becauseit was not introduced in évidence. Neither of thèse new pat- 
ents are of any value as impeaching thé novelty of the claim as it haa 
been construed. Each of theni belongs to the Bievez type, but in 
Bouillet's two sets of parallel bars' co-operate to lift the glass from the 
floor, and advance it along the leer instead of the sing;le set of Bievez. 
ït is plain Ihat the novelty of the first claim of Tondeùr's patent résides 
in the substitution of hls supporting bars for the floor or floor ribs of the 
leer showh in ail the earlier Oiies of thé Bievez type, and in so arranging 
fais two sets of bars that when in opération at ail times while the glass 
is moving through the léèr it is carriéd forward on practically the same 
horizon tal plane, instead of on the varyifig plane of Bouvy. The two 
pronounced advantages Of Tondeùr's invention, accordîng to the proofs, 
arise from thé arrangement of thé bara at some distance above the floor 
of the leer, and in suoh relation to èach other that they retain at ail 
times while advahcing the glass practically in the same horizontal plane; 
and unless the claim càn belimitedto such combination it is very doubt* 
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fui whether it bas any patentable norelty. If Tondeur had stated în 
his spécification substantially thait he had discovered that by maintain- 
ing the glass constantly at the same distance above the floor of the leer 
throughout its passage, àind by advancing it throûgh the leer in prac- 
tically the same horizontal plane, an improvement in the art of anneal- 
iflg would be effécted, there would be no difficulty in giving the first 
claim the broad construction which bas been placed upon it by the ex- 
pert for coniplainant, and in the previous adjudications. That an im- 
provement iseffected by such treatment cannot well be gainsaiii upon 
the proofs in the présent record. In order to obtain the besl résulta, 
both inobvjîiting brealiage jjç» the procesi? and in improving the quality 
of the glass, the cooling process should be such that the glass may be 
homogepepus throughout, and the tension of its partiçles UtiiiOTin,j Cur- 
rents of cold air occur ai the floor of the leer. The heat is unequally 
distributed throughout the glass during thé tïine it iS resting upon the 
floor. The température is more uniform at some distance above the 
floor, and along the same horizontal plane. Unless the glass is main- 
tained at substantially thé same horizontal plane it is'subjected; to the 
variation of température which exists between the upper and lower por- 
tions of the leer. It is advantageous to so support the glass in the leer 
that the heat may be freely radiated from both surfaces, and at an eqXial 
rate. The proofs show quite persuasively that the leers constructed con- 
formably toTondeur's patent, with the limitations mentioned, bave 
superseded ail the leers in this country in commercial use. It is also to 
be obsérved that there is no évidence that leers of thé Bouvy or Bouillet 
type hâve evér béen used or constructed. If the spécification which is 
addressed to those skilled in the art instructs them that the bars are to be 
located at some distance above the floor of the leèr, and are tô be so ar- 
ranged that when the operating mechanism is applied to them they will 
maintain the glass on practical]3' the same horizontal plane whiJe ad- 
vancing it through the leer, it is immaterial that Tondeur did not more 
precisely point out the advantages which would inure from such an ar- 
rangement, or whether he himself was aware of thèse advantages at the 
time of obtaining his patent. The spécification states that"aspace 
about a foot deep is désirable beneath the bars." The drawings show 
the bars raised some distance above the floor. The spécification also 
states that the reciprocating bars are lowered and the supporting bars 
are raised in the opération of transferring the glass "to the extent of 
about one inch." In view of thèse statements in the spécification, and 
what is shown in the drawings, it cantlot be affirmed that the conclu- 
sions reached by Judge AcHeson are unwarranted, although, as an orig- 
inal proposition, I should doùbt whether the necessary limitations are 
sufBciently implied from the spécification to be read into the claim. 
Certainly the case is not one in which I should be justified in refusing 
to foUow his décision. A decree is ordered for the complainant.' 



298 m>£!BÂL SEFOBTEB, VoL 51. 



CAi/iioRNiA Fia Syeup Co. v. Improved Fig Sybup Co. 

iCirmU Cmirt, N. D. Califomia. May 23, 1893.) 

1. Tradb-MabSs— Fraudulbn* Imitation— Evidence. 

Complainant, "CalifôrnlB pg Syrtip Co., " manufaotured a syrup from flgs, and 
put it up in packages, having as a device thereon a fig trée, with leaves and fruit, and 
the words "Syrup of Pies, "as a trade-nlàrk. Kespondent, "Improved Fig Syrup 
Co., " madd and put up tbç game article in a package with the same device and the 
words "Improved Syrup of Figs" as a trade-mark. Respondent, on remonstrance, 
oban^ed' its device to the figure of a woman holding up a fig, with the words "Fig 
8yrup"aBatiitde-mark, ail of which occupied the same place and space on the 
package as complainant'a device, and was, besides, an imitation of complainant's 
newspaper advertislug device. Beld, tUat Coinplainant was eutitled to an injunc- 
tlon. 

a. $AHB— ËFFSCT or PliAINTÎPI''S DECEPTION. 

The faètthatplaintiff'8 trade-mark, "Syrup of Figs,"beiiig merely descriptive, 
was deceptlv© as a désignation of the compound, did net afieot plaintiff's right to 
an injunction; thematteriBOontrover9yheing,not the right to the exclusive use of 
the words, but respondent'A simulation of complainant's devices and packages with 
a View to decelve customers. 
8. Same— Pi^BABlNt^. 

An objection to the bill on the ground thàt it was uncertain whether complaint 
was made of thè use of the wôrds" Fig Syrup" or "Syrup of Figs"by themselves 
crin combination with other words, devices, etc., could not be sustained; it being 
enough, for the purposes of a demurrer, that complainant was eiititled to relief in 
respect of the combined use, which was olearly set f orth in the bill. 
4. Same — Parties, 

The biU alleged that respondents B. and others were using respondent corporation 
as a means of ihfringement, they being themselves substantiaîly the corporation. 
Heid, that them was no misjoinder in making them parties défendant. 

In Equity, Suit by the Califomia Fig Syrup Company against the 
Improved Fig Syrup Company. On demurrer to the bill. Overruled. 
Olney, Chkkéring & Thomas and Pavl Sahivell, for complainant. 
John L. Boane, for respondent. 

McKenna, Circuit Judge, (oraUy.') Thi& is a case of infrîngement of 
a trade-mark. ïhere is a demurrer to the complaint, and a motion for 
an injunction. The grànting of the latter is dépendent upon the action 
of the court on the former. The basis of the suit is the effort of the re- 
spondent to imitate the trade-mark of the complainant, and to thereby 
represent to the public that its goods are those of complainant. If the 
bill shows this, the complainani is eutitled to relief. In McLean v. Flem- 
ing, 96 U. S. 245, the court say: 

"It is not necessary, in order to give the right to an injunction, that the 
spécifie trade-mark should be infringed, but it is sufflcient if the court should 
be satisfled that there was intent on the part of the respondent to palm oflf 
his goods as the goods of complainant, and that he persists, after being re- 
quested to desist." 

Citing WooUam v. Ratcliff, 1 Hem. &M. 259. To the same effect is 
Pierce v. GuiUard, 68 Cal. 68, 8 Pac. Rep. 645. 

The bill allèges a high réputation of complainant's compound, ao- 
quired by its virtues and by extensive and expensive advertising, and also 
describes complainant's trade-mark, the form and size of the bottle, and 
package used by it, and illustrâtes them by exhibits. It also describes 
the imitations of respondent, and illustrâtes them by exhibits. The 
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exhibits are identical in form, size, and in device. The respondent 
changed its device, reiaining ail other resemblances. The complainant is 
called "California Fig Syrup Company," and its article "Syrup of Figs;" 
the respondent is called "Improved Fig Syrup Company," and ita ar- 
ticle "Improved Syrup of Figs." The latter letters are displayed on the 
package in large type, imitating not only complainant's name, but the 
style of letters, while the word "Improved" is printed in small type. 
The respondent changed its device from a hranch of a fig tree, with leaves 
and fruit, — an exact imitation of complainant's device, — to the figure of 
a woman holding up temptingly a fig in one hand, and holding under 
the arm of the other a basket of figs; and instead of " Syrup of Figs" there 
is substituted "Fig Syrup." The new device, with its accompanying 
words, occupies exactly the same space and place on the box as com- 
plainant's device, and is, besides, an imitation of a device of complain- 
ant used in the newspaper advertisement. It is évident, therefore, to 
use the language of Justice Cliffoed in McLean v. Fleming, " that the gên- 
erai appearance of respondents' device is such as would be likely to mis- 
lead one in the ordinary course ofpurchasingthegoods, and induçe hiin 
to suppose that he was purchasing the geniaine article." This is simili- 
tude enough, and (on the case as it now stands) there is no doubt of re- 
spondent's intention, Its fir^t and almost exact imitation of complain- 
ant's packages and device showed, not the advertisement of a new article 
with a réputation yet to make, but the coùnterfeiting of an old article 
with a réputation already made; and the change in the device was and 
is an attempt to préserve the deceit, and yetavoid liability for it. 

But respondent urges that the words "Syrup of Figs" are descriptive, 
and that complainant decéives when it uses them to designate its com- 
pound. The deceit does not appear on the face of the bill, and it is un- 
important if they are descriptive. The question is now, not whether 
complainant bas the exclusive right to use the words "Syrup of Figs" 
or "Fig Syrup," but it is whether respondent bas, by use of them and 
other words, and by the other imitations alleged and exhibited, so far 
imitated the form of complainant's device and description to represent 
its goods as its goods, and appropriate its réputation and trade. The 
gravameii of the action is the simulation of complainant's devices and 
the déception of purchasers. This is the principle of the best-considered 
cases, uniting them, notwithstanding their diverse facts. BurUm v. Strot- 
ton, 12 Fed. Rep. &9ô; Baking Fowder Oo. v. Fvfe, 45 Fed. Rep. 799; 
Nerve Food Co. v. Baumbach, 32 Fed. Rep. 205; Anonyine, etc., Sodete v. 
Western DistUling Co., 43 Fed. Rep. 417. 

Respondent also demurs to the bill on the ground that it is uncertain 
whether it complains of the use of the words "Fig Syrup" or "Syrup of 
Figs" by themselves, or complains of them in combination with other 
words, the wrappers, etc. The complainant prays for an injunction 
agaipst their use disjoined or conjoined with the other words and devices 
used by respondents. It is not necessary now to pass upon both claims 
for relief; it is enough, for the purposes of this demurrer, that complain- 
ant is entitled to the latter claim. 
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j" jfees|«>ïiaeiï1i àlso uiges that thère îè a misjoiilder of pft*lîeS défendant. 
ï dttjBët thin'k so. The billallégëS that thè reepondents, Bishop et al., 
are lîyhg ;thé Corporation but as a Ineans of infringement; tliat they are 
sUbsteiitially the corporation. In ihécase oîNerve Food' Co. v. Baum- 
bachy mpra, the Star Bottling' Works, a corporation, was joined with 
therëspondent Battito'back, iihdterithe same circumstances, the corpora- 
tion, nàmely, belongitig to him:.' Besides, it is doubtfùl if the respond- 
ents, Bishop et ali , havë not iwaived tliis point by net demurring sepa- 
rately. The demurrer is bverruled. 



l&ALhBR V. Fox et al. 
{THstrlct Cofwrt, D. WfisMngton, N. D. July 26, 1892.) 

ADMraAMTT jTjmSDIOTION— HASJTIMB OONDBAOT. > 

By a writiten contra9t a steàmboat wtkS hire4 for one year, the chaiterer stipulat- 
ing tbat she should be ùisëd in càfrying |iàsseilgers and freight on tbe waters ot 
Piiget sovmd, the Strai^ ot Juan de Fuca, and their trlbutaries; ^hat the cbarterer 
should na,rigate, man, jand control her, bear ail ezpenses of navigatloD, Bupplies, 
Insurance, and repah's^ Kèep bar bills paid 80 as to prevent liens from attaching, 
pay theiewher a flxed>si!i)n imonthiy for her use, and, in case^o|;her loss, the gross 
, sum ot$â,000. to seoqre performance on hfs part the cbarterer gave a bond, with 
sut^etiëg; ia tbes'uiti of'(8;0bU. 'JSeld that, though thia contract difieréd in phrase- 
ology and form fromàgreewents usual in shipping transaction^ it,'«7as neverthe- 
less amaritime contrac^ and a suit on the bond was a matterpf maritime jurlsdic- 

tlon." "■'' ■ ■ ■ ^^ ■' ' : • - ;■!.,.■,. ^ . 

In Admiralty. Sait in personam by (ïranville 0. Hallèr agaînat Charles 
L. Fox, Adolph Behrens, and H. Wl Baker on a bond given by cbar- 
terer to owner, conditiotièd for due performance of a contract for em- 
ployment of a- steaniboat for a specified term. The siireties filed excep- 
tions to the libeidenying the jurisdiction of the courti Exlceptions over- 
ruled. 

Burh, Sfwpard ik Woods, for Vibëinnii ' 

James Hamiltffti LeiMS) ioT vempoùdènta. ' 

Hanï'orx», District Jiidge. On Séiitember 3, ^o91; the défendant 
Fox hired thé steamboât Mary F. Peïley for a term 'of one yeàr, and with 
hër owner, the libelanli, executed â coritract in writing, whereby they 
stipulated that said stèamboat âhôuldduring said term be employed in 
carrying passengers and freight upon the waters of Puget souûd, the 
Straits of Juan de Fucâ,' tad their tribtitaries; that the cbarterer should 
navigate, man, ànd corltrol her, and béar àll expenâes incident to navi- 
gatïng her and for supplies, insurandë,' and repàirs, and keep her bills 
paid so as to pi-event liens frbm attaching, and pay «aiid owner for the 
use of said steamboât' $180 per month, and at thè ènd of said term de- 
liver her again :to said'<Ô#her, or, in case of her loss or destruction, pay 
him the sumbf $8,000.' To securë ^tèrformance oh his part of the con- 
ditions of said contract, said Fox, as plrihcipal,'with his codefendanta as 
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sureties, gave to the libelant a bond in the pénal sum of $8,000, and 
this suit is brought upon said bond to recover damages in the sum of 
$5,153.45, with interest. The libel^ charges that by reason of said Fox 
having absconded without having paid for the use of said steamboat 
according to said contract, leaving her in the possession of othèr parties, 
who put the libelant to the cost of a suit to recover possession of her, 
and leaving unpaid bills and demands for supplies furnished and serv- 
ices rendered, and for expenses and charges incident to the use and navi- 
gation of said steamboat; and that, the libelant was compelled to pay 
the same, with the fées and costs of a suit m rem, brought against her 
to enforce liens therefor, in order to recover possession of said steamboat, 
and clear her of liens. The sureties on said bond hâve appeared and 
filed exceptions to the libel, alleging that the court is without jurisdic- 
tion, for that the subject-matter of the suit is not cognizable in a court 
of admiralty. ' 

The bond in suit is to be construed as if it cOntained ail the promises 
and conditions of the contract between the libelant and Fox. By this 
the respondents assured the libelant that their principal would do and 
perform the things speoified in said contract, and obligated themselves 
to pay whatever damages should resuit from any failure on his part. 
This suit, therefore, is founded upon a contract relating directiy to the 
employaient, navigation, supplyiug, repairing, insurance, and possession 
of a ship. Contracts touching thèse several matters are subjects of ad- 
miralty jurisdiction in this country. De Lovio v. Boit, 2 Gall. 398; The 
Tilton, 5 Mason, 465; The Sloop Mary, 1 Paine, 673; The Smilax, 2 Pet. 
Adm. 295; The Seneca, Gilp. 10; Insurance Co. v. Dunham, 11 Wall. 1; 
The LoiMvanna, (Bodd v. Hcnrtt,} 21 Wall. 558, 689; The Winder- 
mere, 2 Fed. Rep. 722; The Omnda, 7 Fed. Rep. 123, 7 Sawy. 178; 
Coait Wrecking Co. v. Phœnix Ins. Co., 7 Fed. Rep. 242; The Guiding 
Star, 9 Fe(L Rep. 524; Maury v. Cvlliford, 10 Fed. Rep. 391; The Vidal 
Sala, 12 Fed. Rep. 211; The San Fernando, Id. 342; The Waubaushene, 
22 Fed. Rep. 115; The Alberto, 24 Fed. Rep. 381; The Fannie, 8 Ben. 
429; The North Cape, & Biss. 505; The George T. Kemp, 2 Low. 477. 

In the case of Cutter v. Rae, 7 How. 729, relied upon by couusel for 
the respondents, a majority of the suprême court held that, in a suit 
against a conejignee to collect a sum claimed as a contribution in gênerai 
average, on account of goods delivered to him, the principles of the 
common law must be applied, for by the maritime law, the lien upon 
the goods was discharged by delivery without creating any personal lia- 
bility; that the implied promise to pay, arising frorn the receipt of the 
goods, was rooted in the common law; hence therewas no maritime con- 
tract in the case, and a court of admiralty was without jurisdiction. 
From the nature of the question which the court passed upon the case 
cannot be regarded as an authority applicable to a case like the one at 
bar, which is founded upon a maritime contract. Although the contract 
under considération difiers in form and phraseology from agreements 
usual in shipping and maritime transactions, its validity as a maritime 
contract is not, for that reason, at ail doubtlul. By the maritime law 
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ùaere fdrtn îs not regarded as being of greater importance than substance 
and meritsi.' Early in the history of our government that great jurist 
MTiJ Justice Stoey, in the case oî De Lovio v. Boii, annoùnced the doc- 
trine which bas since received approbation from the bench and bar gen- 
erally, extending the adtniralty and maritime jurisdiction of the courts 
of thé United States to include causes of action arising ez contradu, which, 
in Bngland, owing to the jealousy of the common-law judges and the 
pbwer of the court of king's bench to issue writs of prohibition, were ex- 
cluded from the jurisdiction of the high court of admiralty. It was 
many years afterwards that for the first time a case before the suprême 
court afforded an oppbrtunity for it to pass upon precisely the same ques- 
tion. But finally, in the insurance case of Insurance Co. v. Danham, 
thoj opportunity came, and in a learned and exhaustive opinion by the 
late Muj Justice Bradlèy the court sanctioned Judge Stoby's views, and 
settled the controversy so long maintained as to the jurisdiction of the 
admiralty courts bf the United States over cases founded upon maritime 
contracts. . Although not referred to directly, Outlerv. Rae has beencon- 
fiidered as overruledby, that décision. The district and circuit courts 
hâve more than once treated it as an overruled case. See Coast Wrecking 
Cb.y, Phimix Ins. Co.,7 Fed. Rep. 242; The San Fernando, 12 Fed. Rep. 
342.. :i It is my opinion that this suit is cognizabie as an admiralty cause 
ittthis court, and that the exceptions tO the libel are not well founded. 
Exceptions overruled. 



Califaeno et al. v. MacAndeews et al. 
ilHsfHct Court, S. D. New Tork. Juoe S, 1893.) 

1. PkaotIojïh-Tbndek— SottTHBHir DiSTBiOT os New York. 

In the flistriot court for the souttiern flistriot of New York a Ilbelant may at any 
time, on Order of the court, obtain money tendered and deposited in court, safficient 
only being reaerved to oover future oosts. 

3. SAMB^-lNTEÉEëT. 

In the same court, when respondent serves written notice that he oonsents to 
libêlants taking an order for the withdràwal of the whole or any spécifie portion 
of aisum 30 deposited in the rêgistry, interëst on so mucta of libêlants' ciaim tbere- 
afterceasés. > 

In Admiralty. Application for money deposited on tender. See 49 
Fed, Rçp.;376. 

Wing, Shoudy & Putnam, îoT Hheïania. 
Wûcox, Àd,ams & Greai, for respondents. 

BBOTiVNiiEistrict Judge, Before suitthe respondents tendered $1,507.- 
39 for freight due. The libêlants declined to accept that aniount, and 
filed their libel daiming $1,603.54. The respondents thereupon, be- 
fore answer and in accordance with rule 72 of this court, deposited the 
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amount of their tender in the registry, and afterwards pleaded the ten- 
der and deposil in their answer. Upon the trial the libelants were 
found entitled to $1,603.54, the amount claimed. From the decree en- 
tered for that sum with interest and costs, the respondents appealed to 
the circuit court of appeals. Àfter the appeal was perfected, the libel- 
ants applied to that court fôr an order directing the payaient to them 
of the amount deposited in this court. The circuit court of appeals 
declined to make any order as to the deposit, on the ground that it had 
no authority to interfère; and that, as the fund on appeal remainéd in 
the district court, the appellate court had no control over the fund, or 
over the district court in respect to it, "except when the cause is re- 
viewed and determined, and remanded for further proceedings in pur- 
suance of the détermination." As the fund is, therefore, held to re- 
main under the jurisdiction of this court, it is proper that any suitable 
order in référence to it should be allowed. In the case of Ralli v. 
Troop, a similar application was entertained in the circuit court, after 
an appeal to the suprême court. 

Upon such a tender and deposit the libelants will in any event be en- 
titled to the benefit of the amount deposited. The effect of the subsé- 
quent litigation relates only to their right to a largersum, or to the costs 
of litigation. At common law, when money is tendered and brought 
into court, the plaintifF is at.all events entitled toit. 1 Saund. 33, note 
2; The Rossmd Castle, 30 Fed. Rep. 462, 464, and cases there cited. 
In the last case it was considered by this court that rule 72, requiring 
the tender to be deposited in court, was designed to adopt lo that extent 
the common-law practice. If so, the deposit should be deemed to be 
available ta the libelant as on a common-law deposit. Taylor v. Rail- 
road Co., 119 N Y. 561, 23 N. E. Rep. 1106. Rule 72, moreover, 
expressly provides that the tender deposited in court shall " abide the 
order, or decree, to be made in the matter." The effect of the rule, 
therefore, is to make the moneys deposited under it practically the 
moneys of the plaintiff , obtainable at any time through the order of the 
court upon such terms as may be just. 

By the Code of Civil Procédure of this state, (section 732,) theright 
of the plaintiff to take out money so paid in, is recognized; and this is 
in accord with, the ordinary practice in this court upon the consent and 
stipulation of the parties. Such a course is advantageous to both par- 
ties, as it savesto one or the.other the loss of interest which must arise 
if the deposit remains in the registry during a long litigation. Arid 
as the libelant is entitled, in any event, to the benefit of the whole de- 
posit, neither party can be benefited by, or bave any interest in, the 
détention of the fund in the registry during the subséquent litigation, 
beyond what is necessary for a reasonable indemnity against future 
costs. . , 

It is but just, howeyer, that the respondent, Who has paid his money 
into court, should not be required, in case of his ultimate succ^ss, after 
appeal it mày be, to look to the security of the libelant's bond alone for 
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jfcb« '<30n9î4eral[)le.,jft^l<?1j^>t;;0(f,cost8;^yhi^ tliat case ^O^fl *<',crne în 
.hisfaypl^;. Complète iequî^ywill t» dôpe^ aud the interéate of both pâr- 
tiesflij^l^irved, if a ^uffijci^nt sum be reiseryed to cover ail sùjch pro&ipéctivé 
costeifjapd the residue pf the fuud b^ ai opce paid over to the libelant. 
If ft%. défendant fail in his défense» he will by this ncieans be at least 
saved ^ considérable différence in int^reslj upon the âmbûnt sO i)aid 

:OVer,..;; , ' ,,^;'/ , ', ' . 

Ail order may be entjared in accordapce herewith, reserving $300 for 
fntfli^iiGqsts in this actioij. Such wDl be the future practice, Her©- 
aftej-, ,^0, on wiritten notice of the respondent's consent that the libel- 
ant may take an order fpjr the withdrawal of the whole or any spécifie 
portion pf the sura tei^dered, interest on so nauch of the libelant'a claim 
will theieafter ceatie. 



Thb Bentow. 

UOTTKB STATBS ti. RÔEHRIO «t al. 

Winrl/et Courti E, D. Missomi, E. D. June 10, 1809.) 

(Na8,ifll.) 

L SRTT«i>nro— Ftnnio RBOiriiATiON»— Passbkqicr BoATs CARRTnro Otu 

, Kev. 8t. S 4472, forbWdlwg the çpnveying qf petroleum and other inflammable ar- 
ticles on pa^ssengér steaiuers, prûvides tliat " rèïlned petroleum, whicb wUl not Ig- 
, ' nttJi at ia température les» tbain IIC deg. 6f J^breiiheit thermomcter, maj be carried 

■ op b<p^rd f^eh steamers ppon routes where there is no other practlcable mode of 
transportlng It. " Beld, t.nàt petroleum of the requirbd test could not be carried 
On a t>a8àeàger steanter to a pcdot of traneshlpment, when it was practlcable to 

> transport auch petroleum by rail for about the sume rate, althougb tbere was no 
iHail route f rom tbe point o>f Iranssbipment U> tihe point of consignment. 

B. SaMÈ— •'PBÀfetioiBLB'' TRASSkjRTATlON. 

Tbe word "practlcable, " as used in the statuts, meaos oommercially practioablô, 
as diatinsuiah^d from pbysioally or mecbanically practlcable. (7. & T. Tlu/mr 
Burq, 6 Fed. Koi»; 41, aiîd 0". is. V. fTtee, 7 ï*ed'. Kep. l«0, foUowed. 

In AdmiMltj^. Lib^ 6f Information Bgainst Robert Roehrig and Mrs. 
J. R. Ém, oWûers of the Steatner pentdn.'iTor transporting coal oil and gaso- 
liné on à paaséager steiairnboàt contrary to the provisions of Kev. St. § 
4472. Judgipeijt for tliVtJnited States. 

,The isaid section i)rbvid(^' that "no Ibosë hay, loose cotton, or looso 
bei^p, caniphene, nitrojjîlydérine, naphthà, benzine, bônzole, coal oil, 
Crçde or iéfined petrpletim,, dr other like explosive burning fluids, or 
iiké dàti'gëroùs àrtiidlë8i''éhàll' be can-iéd las freight or Used as stores on 
any steamçr carry|ng passengers. * * * Retined petroleum, which 
iiiml ttot 'igiiite at ijhïln 110 deg. bf Fahrenheit ther- 

'^xii6tù^àÀï^'tàa^'U6 icarried on b6ai?U"suK!h stekmer upon ro^itea whw» thera 
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is no otîiei^'praclica'ble mode, of transpofting ît, under such régulations 
iS shall be prëscribed by the board of supervising inspectors, with the 
^pprovalof thesecretary of the treasury," etc. It was admitted that 
Ûie gasoline was carried contrary to the statute, and as to the coal oil 
the factB were agreed substantially as folloWs: The Benton wasengaged 
in navigating the Mississippi and Missouri rivera, and the steamBoat 
Annie Dell was engaged îQ' navigating the Gsage river. There was a 
contract between them whereby the Annie Dell received directly frotn 
the Benton freight whieh was to be carried np the Osage. On June 
24 and on August 10, 1891, the Benton received, at St. Louis, certain 
barrais ofrefinedpetroleitriij'which, as declared in the statementof facts, 
" would not ignite at less than 100 [it should be 110] deg. Fahrenheit." 
One of thèse shipments was put on the wharf at Bonnett's Mills, and 
the other àt Osage City, both in the state of Missouri, and from there 
were taken on board by the Annie Dell, and carried to points on the 
Osage river. There were raiiroad lines from St. Louis to Bonnett's 
Mills and to Osage City, but not to thé points on the Osage rivei to 
which the goods were consigned. The différence b ^tween the steamboat 
and rail rates between the first mentionôd points was insigniôcant. 

Geo. D. Reynolds, U. S. Atty. 

EleneiomSmth, for défendants. 

Thayer, District Judge. Under the agreed statement it does not ap- 
pear that Ihe steamer had the right, under any circumstances, to carry 
the coal oil in question, as the statement of facts recites that the 
coal oil carried would not ignite "at less than 100 deg. Fahrenheit." 
The inference is that it would ignite above that température. It will 
be observed that coal oilcannot be carried, under any circumstances, on 
a passenger steamer, unless it will bear a test of 110 deg. Fahrenheit. 
Rev. St. § 4472. I présume, however, that the stipula,tion was intended 
to read "110 deg.," and will accordingly décide the case on that assump- 
tion. The word "practicable," as used in the statute, (section 4472,) 
has been held to mean "commercially practicable," as distinguished 
from "physically or mechanically practicable," and that seems to be a 
very reasonable, if not a necessary, interprétation of the statute. U. S. v. 
Wise and U. S. v. Thornburg, 6 Fed. Rep. 41, and 7 Fed. Rep. 190. 
It appears from the agreed statement that there was a practicable mode 
of transporting the coal oil in question from St. Louis to Osage City and 
Bonnett's Mills otherwise than by steamer. It might bave beeen carried 
by rail between those points for about the same price charged by the 
steamer. On the other hand, it appears that there was no practicable 
mode of transporting it from Osage City and Bonnett's Mills to the 
points further up the Osage river to which it was destined than by 
steamer. Does this latter fact render the transportation of the commod- 
ity from St. Louis to Osage City and Bonnett's Mills by a passenger 
steamer lawful? The court décides this question in the négative. It 
was not commercially impracticable, as the agreed statement shows, to 
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shiptbeofl 'toits nltimate destination partly by raîlan'd partlyby water. 
It had to be unloaded, in any event, at Osage City and Bonnett's Mills, 
aùd tobe thence forwarded to its destination by another steamer, astlie 
steamers thatply on the Missouri river cannot ordinarily ascend the 
Osage; and tbe total cost of transportation over the whole route, if carried 
from St. Louis to the latter place by rail, would not, as it seems, bave 
been materially greater than if carried for the whole distance by water. 
If it bè conceded that inflammable commodities, like coal oU, can be law- 
fully carried on passenger steamers merely because the ultimate point oi 
destination is a short distance off thô; line of a railroad, thenit would fre- 
quently happen that such commodities would be carried for long distances 
by water, thereby eùhanfcing the dangers oftravel anddefeating the be- 
neficeht purposes of the act. The court is accordingly of the opinion 
that whén,' as in the pïë'sent case, itis coramercially practicable to trans- 
port such a çommodity. as coal oil by rail for a considérable portion of 
the distance tobe coitfered, and thence by water to its ultimate destina- 
tion, thatmethod of trauspprtation is the orlly one that can be lawfully 
employed, even though it is possible to transport it for the entire dis- 
tance by water, and noti possible to' transport it the entire distance by 
rail. Entertaining thèse views, judgment will be entéi'ed for the govern- 
ment on the second count, and also on the first count, of the informa- 
tion. 



BOSTON & A. B, CO. V- FULLHân'S FAiLÀCE CAB CO. 805 

Boston & A. R. Co. et cd. v, Pullman's Palace Car Co. 

(Circuit Court of Appeals, First Circuit. August 2, 1892.) 

No. 9. 

Appbalabi/B 'Obders — Interlooutobt Deceee — Patbnts — CiKomT CoiniTS ov Ap- 

PEAl.. 

In a suit for infringement of a.patent the usual decree for a perpétuai injunction 
and àocounting was passed after' a fuU heâring on the mérits. Morô than two 
months thereafter défendant petitioned for a rehearing and dissolution of the in- 
junctlpp,. which was afterwaros denied. Pendlng this pétition the circuit court of 
appeau was created. Held that, assuming the âécree for injunction and account- 
ing tobe; an interlocutory decree, from whiob an appeal wonld lie to that court 
OTithin 80 days under section 7 of the aot creating it, (Act March 8, 1^91 ; Supp. 
Rev. 8t. 901,) yet the ûrder denying the rehearing was not appealablé^ for it was 
not an interlocutory decree or order continuing an injunction, withjn the ineaning 
, çf that section, and it is immateri/al that there was no rigbt of apfiieal at. the time 
the, injùncltioh was granted. 

Appeàl from the Circuit Court of the United States for the District 
bf Massachusetts. Appeal dismissed. 

Causten Bt^me, for appellants. C. K. Offidd, Freâmek P. Fieh, «nd 
John S. RunneUs, for appellees. 

Before Puxham, Circuit Judge, und Nelson and Webb, District 
Judges. 

PuTNAM, Circuit Judge. ; This is a bill in equity, brought in the cir- 
cuit court for the district of Massachusetts by the Pullman's Palace Car 
Company against the a.ppellants, for an alleged infringement of patents 
owned by the complainant. On the hearing of the nierits on bill, an- 
swer and proofs, a decree for a perpétuai injunction and for an account- 
ing was passed by the circuit court October 9, 1890. 44 Fed. Rep. 
,195. October 11, 1890, an injunction writ was issued, as ordered by 
thedecree, and October 13, 1890, the writ was retùrned duly served. 
February 26; 1891, the respondents in the circuit court filed a pétition 
for a rehearing and à dissolution of the injunction. September 8, 1891 , 
aftet the act establishing this court was approved, the circuit court de- 
nied the pétition for a rehearing; and again, December 1, 1891, the 
following order was entered: 

"And now, to wit, December 1, 1891, it is ordered that the pétition flied 
February 26, 1891, for dissolution of the injunction herein, be denied." 

December 28, 1891, the original respondents filed a pétition for an 
appeal to this court, which wasallowed, with an assignment of errors as 
folio ws: 

"That the court érred in denying the défendants' said pétition for dissolu- 
tion of injunction upon the f^cts shovvn in support thereof. That the order 
denying the pétition for dissolution of the Injunction was, in efFect, an order 
continuing the injunction; and that the court erred in continuing the injunc- 
tion upon the factsshown in support of the pétition for dissolution thereof." 

The appeal was duly entered in this court, and the original cotnplain- 
ant, now the appellee, seasonably — March 19j 1892 — filed a naotion to 
ir,5iF.no.7— 20 



dismiss ît, allegîng that this court is without lawful jurisdîction thereof. 
The appekl'fW'a^ claiMèH ùndcr thé sevènth section of the- aot «atablish- 
ing this court.' If we assume that on a bill to restrain infringementa 
the usual fl^i'eéfor à perpétuai ifljïftiotion and anàeoountiOg is within 
the purview of this section, yet it^ seems demonstrable that this appeal 
was not seasonable, and, indeed, riWër could hâve been taken. To hold 
otherwise )i5Wï»ld.!be in fact saying that parties may suffiej: the 30 days 
expressly limited by such seventh section, within which appeals may 
te l(ftîçen,i,ib go %, wîd then reyiy«i ihè itght by mOi^ttniB ior rehearing, 
madie'only to be dismissed; andit dpes not affect tlie reasoning that in 
jtbe pé|îentcaé« th^re.^ï^ 1^6 ïightoï appeal at the time tlïe injunotion 
wa9 ^ntëd. Without embarrassing ourselves with discussing quea- 
tioti^ tirhlçh might beâuggested. tv'ith référence to the èffect of refusais 
to disBcdy^ 're^tr^ining ordera orinjuncti^ns granted ex parte, or in vaca- 
tion, itie 'i?(ftry deài: thàt this oi'dèri rbfosing to dissolve, an injunction 
passed after hearing the merits of the cause and needing no further ac- 
tion t& lOfiintain )ts~efllçiency,, W93 i¥>1t an interlocuitory order or de- 
cree of continuance within the me^ing pf the stat]ate in question. , Tito 
appefills c^sâ^ed, with cpstj> ou the motion fo^ jliie appeïiees. 



' «Hitutt Ct^ùrt, £>. JfoMoeTMttMta. Jtily Ssi IStlS.) . 

v!fÀnoiu^iBm8pflTà<ni Taxatiou ot^B4.BB8— iNsoLyijinnri >'. , 

Pub, SjL Hass. o, 18, Si $-10i proTidei tl)»t> altares of stock ni c^ banks, stafe and 

iiiatioilâl,'kliâ]ï b« tazed to thè owne» ttiéreof, to be jieiid' in the first ItetiiDoèby 

iM :Qiebanli"itB61li wbiciiig'totireimburseiqeïnts.slfaU have^^iplioa the sbares and-all 

' the'jrlghtapttbesbarebolqera ,in thebank propérty. Be^, that no' suit for this 

' tax ttan tie mUiatàined 'agaiil»t \kë rëceiret bf an insolveni national 'bt^k whe>re the 

promrtF npreseiiW by 'tha ^^aresi^asdiiwppeàred : fôri thçre being notMnK f rom 

wbKih the rj^c^Ter cai^ oe relmbuFsed, the tax will f àll uj>on the as^ets of the oank, 

. wbielt betonf to its cïedifebrÀV aùd theréby' Vlolate th» rtile tbit a state «aànot tû 

the capital stock of a national bank. 

In iEquity.' Bill by> the city of: Boston against Thotnas P. Beal, as 
i receiver iof 1i|ie, JJaYifridjlt (I^Tatipiial B^k, to recoyer taxes. Çpturd on 
bill f^nd :W^^eT. Bi)^ dismissed., ; i. i 

> 4.0*5 %rcJj8,189L (fnpp,I^y.St.Ôpl,|,r,) readsa^fpUqws.: fThatwbero, «pona 
heannff in e^uity in a dlstrlèt doùrt, Or In an ektsting circuit isburt, an injunctjôn shall 
be^^riinted' brcontitiiiéd' by à** îliiterlocutory order or dèoiréè. In à oàiisë in ii^hioh an 
appkal if rotn affinai deomaa'tnAT be, takeb; nader the prorvlslons of this act, to the dr- 
O^A^urt of appeals, ^n^ aspm maiy . b^^taken |r(p> auph in^loontory order or décide 
mçawng or contluninK.siich,iiKJnnqtipB,to thejjiroiiit .Cbùrt pf appealatprovided, that 
the appeal must be taken within thirty dtlys irbni the entry bf éuoh oraer ordecrée, 
and ltt^tiaU,takepr^c^en«e in the appellatp court; and the proceedinKs inother re- 
spects In the c6ui;tbelo#SbàU qdtbe stayedtthlesa ottierwiàa ordâred by ïhat court 
durin|;thëî>enâénlcy olMiéh a^psaL" 0' 
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T. M. Bqhsm, for complainant. 

HutcMns & Whedçr and Frank D. ÂUen, U. S. Atty., for défendant. 

CoLT, Circuit Judge. This is a biU in equity, brought by the city 
of Boston agaiust Thomas P. Beal, receiVer of the Maverick National 
Bank, to recover the sùm of $12,096 for tf^xes due October 1, 1891. 
The assessment was made under chapter 13, Pub. St. Mass. §§ 8-10, 
which are as follows: 

"Sec. 8. Ail the shares o£ stock in banks, whether of issue or net, pxisting 
by authority of ttie United States or of the commonwealth, and located within 
the commonwealth, shall be assessed to the owners thereof in the cities or 
towns where such banks are located, and not elsewhere, in the assessment of 
ail State, county, and tovvn taxes imposed and levied in such place, whether 
such owner is a résident of said city or town or not. Ail such shares shall 
be assessed at tlieir fair cash value on the ârst day of May, flrst deiliicting 
theréfrôm thé propoi'tionaté part of the vaine of the real éstate belonging to 
the bank, at the same rate, ând no greater, than that at which other moneyed 
capital in the hands of citizens, and subject to taxation,' is by law assnssed. 
And the persons or corporations who appear f rom the records of the lianks to 
be owners of phares al tbe close of the business day next pi;eceding the tirst 
day of May in each year shall be taken and deeraed to be the owners thereof 
for the purposes of this section. 

"Sêc. 9. Every such baiik or other corporation shall pay to the collector or 
other person authorized to collect thr taxes of the city or town in which the 
same is located, at thetimè In each year when other taxes assessed in the said 
city or town' becoine due, the amount of the tax so assessed in such year upon 
the shares in such bank or other corporations. If such tax is not su paid, 
the said bank or other corpoiatioii shall be liable for the same; and the said 
tax, with interest thereon at tiie rate of twelye per cent, per annum froni the 
day when thé tax became due, may be recoVered in an action of contract 
brought by the treasurer of sucli city or town. 

"Sec. 10. The shares of such banks or otJier corporations shall be subject 
to the tax pajd thereon by tlie corporation or by tlie otiicers tliereof, anJ the 
corporation and the offlcers thereof shall hâve a lien on ail the shares in such 
bank or other corporation, and on ail the rights and property of the share- 
holders in the corporate property for the pay ment of said taxes." 

The case was heard upon bill and answer. The bill allèges, in sub- 
stance, that on or about Septeniber 22, 1891, a demand for the pay- 
rnent of the tax was mailed by the collector ofthe city of Boston to the 
bank, and that on October 19th the tax was committed to hira by the 
assessors for coliection; that the tax bills bear date October Ist, and, 
if not paid by Noveuiber Ist, bear interest from the latter date ; that 
on November 2d the défendant, Beal, was appointed receiver of the 
bank, and that ail its assets and property hâve ever since been in bis 
bands ; that by virtue ofthe statute the bank became liable for the tax 
if it had npt become insolveut, and said Beal had not been appointed 
receiver, a^d the city treasurer could hâve recovered the tax, with in- 
terest at the rate of 12 per cent, per annum, in an action of contract; 
and that it hias a yalid daim ftgainst the bank for the amount of said 
tax and interest. The biïl prays that tbe court will order the receiver 
to pay over to the collector its proportionate share of dividends as they 
may be ordered to be paid to creditors by the comptroller. 
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T^ie ^nswer allèges, ^mpng other things, that said bank shares were 
nôt âssesièd' at thèir faîr cash value, and that on the ist day of May, 
1891, the market value: of the shares, after deducting the real estate 
owned by the bank, j^s sjiown by actual sales, was $240 per sbare, but 
that the value of said phases, based upon the actual v^lue of the assets 
of the bank on May ï, 1891, as would hâve appeared had the bank 
been wound ùp on that day, was much less than $240 per share, the 
différence being due to the ignorance of the public of the true state of 
the asseta qf the bank ; thjat on November Ist, the comptroUer being 
satisfied that the bank was insolvent, ordered its doors to be closed, and 
a bank examiner to take possession of its property, and that subse- 
quently the défendant was appointed receiver, and took possession of the 
assets of the bank, and is how engaged in converting thém into money, 
for eqûsil distribution among thé creditors of the bank ; that such funds 
a];e not, liable for taxes assessed upon the shareholders, and that the 
plaintiff bas no çjaim, pjoyeable against such funds, 

Thia suit was brought February 6, 1892, several months after the 
bank became- itisolvent.î It was decided in McGvMoch v. Maryland, 4 
Wheàt. 816, that a state law taxing a national bank was ' unconstitu- 
tional, on the groundthat .the power to tax implied thé power to de- 
stroy. it bas been hpld, howevér, by the suprême court, that ^ stat- 
ute similar to that of Massachusetts was not unconstitutional, for the 
reason that suoh a tax is not a tax upon the capital of the bank, but a 
tax upori the shareholdels on account of their shares^ National Bank 
V. Cbm,, 9'Wall. Z58; New Orléans y. Houston, 119 U. S. 265, 7 Sup. 
et, Rep. 198 ; Railroad Ûo. v. Pennsyhaniay 134 U. S. 232, 10 Sup. 
Ct. Rep. 533. 

The oQly question which arises in this case is whether, under the 
state of facts hère plesented, the receiver is liable. It appears that at 
the time this suit was brought the assets of the bank were in the hands 
ofa receiver, and that the property representing the capital stock had 
been swept away. This tax, therefore, if held to be valid, is not a tax 
upon the shareholders, but a tax upon the assets of the bank which be- 
long to the créditorsv If the tax is paid by the bank, it can hâve no 
lien upon the shares of stock for repayment, as provided by section 10 
of the statute above eited, because the property tepreseiiting such shares 
bas ceased to exist. Under thèse circumstances, I do not think that the 
receiver can be held' liable for this tax, or that it is a provable claim 
againsît the assets in his hands. This case cannot be said to corne 
within thé reasoning of the rule laid down in National Bank w. Com., 
supra. If the action against the bank under the statute makes the bank 
the agent of the state to collect the tax, or if the action is to be cbn- 
sidered in effect a fbrm pf trustée procèss for attaching the funds of the 
shareholders in the hands of the bank, it is toolate to bring suit after 
the funds are no longer in existence from which the bank can reimburse 
itself. Bill dismissed, virith costs. 
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Union Pac. Ry. Co. et al. v. Chicago, R. I. & P. Ry. Co. 

Union Pac. Ry. Co. v. Chicago, M. & St. P. Ry. Co. 

{Circvdt Court of Appeals, Eighth Circuit. July 19, 1893.) 

No. 16. 

1. Railroab Companibs— Contbaot — Ultba Vieeb — Joint Usb op Bridoe aïtd Teb- 

MINALS. 

The gênerai rule that a railroad company must Itself exercise its powers and per- 
forai Ita public dutiea does not render ultra vires a contraot by the Union Pacific 
Company, whereby, for 999 years, it let another company into the joint use and oo- 
cupauoy of its bridge across the Missouri river, and of its terminal facilities at 
Omaha, together with about seven miles of its track, when such joint use does not 
interfère with the présent or prospective use thereof by the lessor, or with the dis- 
charge of the duties It owes to the government under the provisions of its charter. 
47 Ped. Rep. 15, affirmed. 
i, Same— Régulations pob Joint Use— Union Pacific Company— DnTiEs to Gov- 
ernment. 

A provision in the contract that schedules of rules for the movement of engines 
and trains shall be made, whioh will accord equal rights and privilèges to the trains 
of the same class belonging to each party, and, if not agreed upon, shall be fixed by 
référées, does not disable the Union Pacific Company from exercising any powers 
necessary to the disoharge of its public duties, especially as it expressly reserves 
to itself the absolute control, through its own superintendent, of the opération of 
every train that enters upon thèse traoks. 
S. Same — Charteb Powers— Pdblio Polict. 

Aot Peb. 24, 1871, (16 St. at Large, p. 430,) "for the more perfect connection of any 
railroads that are or shall be construct^ to the Missouri river, " authorizes the 
.Union Pacific Company, in construoting its bridge at Omaha, to issue bonds there- 
on, and déclares that "for the use and protection of said bridge and property" the 
company "shall be empowered, governed, and Jimited" by the act of July 25, 1866, 
(14 St. at Large, p. 244.) The latter aot authorizes the building of a bridge across the 
Mississippi at Quincy, 111., and déclares that "ail trains of aE roads terminating at 
said river, at or opposite said point, shall be allowed to cross said bridge" for a 
reasonable compensation to its owners. Varions other acts of congress authorizing 
the construction of bridges contain çimilar provisions for joint use. [ïeld that, in 
View of the gênerai policy thus evincéd to promofie continuons Unes of transporta- 
tion ati(i to foster compétition, the Union Pacific Company was fairly empowered 
to make the contract in question, especially as oue main purpose thereof was to 
furnish a Connecting link between the parts ôf a road owned by the otUer company, 
which would thus f orm a continuous Une from Chicago to Denver. 
4. Same— ÉSEOWxiON op CoNTitACT— Ratification bt Direotobs and Stockholders. 

The charter of the Union Pacific Railroad Company (12 St. at Large, p. 489) dé- 
clares (section 1) that "the stockholders shall constitute the body politio and cor- 
porate, " and provides that at any regular meeting called for that purpose they shall 
havepowerto make by-lawstouohing "ail matters whatsoever which may apper- 
tain tothe concerns of said eompany. " In pursuance of this authority, the stock- 
holders passed a by-law giving the board of directors the "whole charge and man- 
agement of the property, " and authorized it to delegate to the executive committee 
power to do any acts which the board itself might do. The board theréaf ter au- 
thorized the executive committee to exercise ail the powers of the board when the 
board was not in session. Held, that the executive committee had full authority 
to exécute a contract letting another railroad into the joint use of the company's 
bridge across the Missouri, and its terminais at Omaha ; and such contract, baving 
been approved by the stockholders at a regular meeting, was binding on the com- 
pany, éveil thbugh never ratifled by a tonnai resolution of the board of directors ; 
and it is immaterial that 5 of the 20 directorS are appointed by the government, and 
not by the stockholders. 47 Fed. Rep. 15, afflrmed. 
.5. Same— EsTOppEL — Partial Pbrpoemanoe. 

The faot that this contract was within the corporate powers of the Union Pacifio 
Company, ^nd was executed wi^h ail proper formalities and delivered to the other 
company, together with a formai resolution of approval by the stockholders, con- 
Btituied prima fade évidence that It was executed with lavirful authority; and 
after carrying it out for seveu mouti^, and reoelving the stipulated monthly reut- 
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aïs, and after the other company taad made large expendltures on the faltli thereof, 
the Union Pacific Company was estopped to deny Its validity, beoause it was never 
formaily appi<oved by toe .Û()ard o| dirçctors, or becausa the calls Wr the meetings 
of the executive committee and of the stockholders, respéctively, at which the con- 
tract was approved, gave no notice tbat this business would corne up for considéra- 
tion. .>'..'.[./ :..■.': ^ ■ . 
6. Bamb— CoHTBAOT ïOK 999 Yeabs— Effeot op Expiration of Cbautbb. 

The f act that the contract was for 699 years, while the charter of the plaintiS 
Company would expire in about 40 .years. did not render the (iontract void, espe- 
oially as the charter contained a provision that it might bo renewed from time to 
time, and as the contract was expressly made biudiug upon the assigns and suo- 
cessors of the parties. 
T. Samb— Considération— To Whom Faid. 

Whére one railroad o6mpany ownssùbstantially ail the stock and bonds of another 
railroad company, a lease of the latter's Une for rent to be pald to the former com- 
panyis not vold for want of oonsideration, since the rent goes to the real owner. 
47 Fed. Rep. 15, affirmed. 
8> BAkiér-SpEciFio Perfobmanob— Bvidksois— Disokbtion of Triai. Court. 

In » suit for spécifie pârforinance of a contract, whereby défendant railroad com- 
^ajF agreed to fet plaintiff company into the joint use of its bridge across the Mis- 
•Ôtfri river between thé States of lowa and Nebraska, it was wlthin the discrétion 
of the trial court to deiiy amotion made at flnai argument, after the testimony had 
l)een closed, to permit the introduction of évidence that plaintifT bad never complied 
'WiUi the Nebraska statûtes prescribing tbe conditions on whiph it was entitled to 
enter the state, and tliat, therefore, the contract was not mutually enf orceabie. 

9. BAitii— Ëntortio PERFoktfANCiï!. 

The s{>eciflc performance of a contracta whereby one railroad lets another into the 
joint ose of Its Dridge aAH terminais, will not be refused because the acts to be per- 
forfned are numèrous ànd comolicated. and are to extend through a long term of 

ëear». Joy v. «tj/ OtfSt. Louis, 138 U. a 1, 11 Bup. Ct Rep. 248, f oUowed. 47 Ped. 
«Pi 18, affirmed. 

10. Bamb— Provision fob Arbitration. 

The gênerai rule that an agreement to submit a oontroversy to arbitration cannot 
be spéeiflcially euforced wtll not preVent tbe enforoement of tbe coniract between 
tbe two çbmpiMiles; it appéàring that the stipulation to submit to référées is not of 
tbe ebiténcè bf the agreement, but relates merely to différences that may arise re- 
pectlng tbe mihor détails of its exécution. 

U. SASifB-^ÂtlBqiIACT OF CbNSibiRATION. 

The iiontracthaving béen entered into, on the partof the Union Pacific Company, 
by më?;i bf Ion? experièûce in railroad affairs, who had the best means of infor- 
inatiçil 'regarding Ulé subjèct-matter, at Tentais named by them, acting in good 
f»ltb»;litid lûç tliëputpesp ptpreventing the construction of a rival bridge then in 
CiQntemplatiotJi by the plài;t<tlft and' another company, and the plaintiff company 
h'aving «xppndod ovèr $1,000,000 in the construction of a Connecting Une, spécifie 
performance pf the conti'ftctwill not be refused on the grouhd of on aileged in- 
adequacy of, consideratioii. 47 Fed. Rep. 16,' affirmed. 

Appeal from the Circuit Court of the United States for the District of 
Nebra8k&. Aflinned. 

Stateiiiçftt by Sanbobn, Circuit Judge; 

Thèse weresuits broughtby the appellees inthedîstrîctcourtof Doug- 
las county, Nebraska, in January, 1891, to compel the spécifie perform- 
ance of two contract8,dateil May 1, ISaO. Thesuits wereimm«diately re- 
moved oii pétition of apj>ellftnt8 to the United States circuit court for 
the^district of Kebraskà, yrhere they Wére heard by Mr, Justice Bhewer, 
and décreés e!Ù|*ired' fflr Rj)pelleeSi from which thèse appeiUs are taken. 

To one iofib«îe donïjracis thé Ùniiën Pacifie RailWay Company, the 
Ômahà & Rëpttblicàn Vaiiey Raiiway Company, and the Salina & South- 
western Rai]>vay Company are parties ôh one aide, and the Chicago, Rock 
Island & Pacific Raiiway Company.and the Chicago, Kansas & Nebraska 
RailWat^ iCcfiàpàby, on the pthet;. Thé other contract was between the 
Union Pacific Ra.ilway Company and the Chicago, Milwaukee & St. Paul 
Eailway C6topatiyi Id'tfaife stateiiienti'and in the opinion, the Uuioo 
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Pacifie Railway Company is calléd the "Pacific Compatiy;" the Omaha & 
Eepublican Valley Railway Company, the "Republican Valley Company ;" 
theSalina&Southwestern RailwàyCompany, the"Salina Company;" the 
Chicago, Rock Island & Pacific Railway Company, the " Rock Island Com- 
pany;" the Chicago, Kaiisais & Nebraska Railway Company, the "Kànsas 
Company;" and the Chicago, Milwaukee & St. Paul Railway Compariy, 
the "St. Paul Company." The Pacific Companj' ownéd nearly ail the 
stock and bonds, elected the directors, and built, controlled , and operated 
the raiirbads of the RepUblican Valley and Salina Companies; and the 
Rock Island Company operated the roads 6f the Kansaâ Company under 
a lease for 999 years; so Ihat in reality the Pacific Company and the 
Rock Island Company were the only parties in interest in the Rock 
Island Company's contract. 

The negotiations that led to thèse contracts commenced about thie 
Ist of March, 18Ô0, and the contracts were formulated and signed by 
the various ôfiicers of the corporations before the middle of May in 
that year. The Pacific Company at this time controlled and operated 
more thari 6,000 miles of raiiroads; among others, a main liné extend- 
ing from Çpuncil Bluffs, lowa, by way of Omaha and Valley Station, 
Neb., to Ôgdën, in Utah territory, a distance of abolit 1,100 miles; a 
main line from Kansas City, Mo., by way of Topeka and Salina, Kian., 
to Denver, Colo.; the Republican Valley Railroad, eïténding from Val- 
ley Station, Neb., by way of Lincoln aiid Beatriôe, in that state, to 
Manhattan, Kan.; the Salina Company's railroad, extending from Sa- 
lina to McPherson, in Kansas; a railroad extending from Hutchinson, 
Kan., to the soùthern border of that state; and othéi' àuxiliary roads. 
The Rock Island Company owned and operated a linë of railway ex- 
tending from Chicago, by way of Davenport, to Council Blùfis, lowa, 
and from Davenport td St. Joseph, Mo. As the oWner of the iatter 
line, and lesseé of the raiiroads of the Kansas Company and other cor- 
poratioiis, ît controlled and operated à thmugh Une of î^ailway from 
Chicago, by way of Davenport, lowa. St. Joseph, Mb., and Béatrice, 
Neb., to Colorado Springs and Denver, Colo.; a Une from St. Joseph, 
Mo., by way of liorton, Topeka, and Hutchinson, to Libéral, Kan.; 
and such other Unes that' it controlled arid operated, in the aggregate, 
more than 3,000 miles of railway. The St. Paul Company was ôperat- 
ing more than 6,000 miles of railroad, àrid one of its Unes extended 
from Chicago to Council Bluffs, Iqwa. , 

Early in 1890 the Rock Island Company determined to connect its 
line from Chicago to Council Bluffs with its more southerly lirie to Col- 
orado Spririgsby constrUcting a bridge across the Missouri river at Coun- 
cil Bluff^,, àpd a tailroad from its terminus in that state, by way of 
Omaha, South Omaha, and Lincoln to Béatrice, Neb., thereby shorten- 
ing its Une from Chicago to Denver and Colorado Sprîngs; and the St. 
Paul Company joined in the undertaking in order to extend its Une from 
Chicago to Council Bluffs on to Omàha and South Omaha. To acçopi- 
plish this purpose, thèse companies caused a corporation, with the nec- 
-essary powers, to be created, obtained for it by act of congresathe nec- 
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éssarj françîiîse ,to liuîld and operate the bridge, made the preliminary 
surveys and estimâtes, showing the probable cost of construction to be 
about $2,500,000, and were proceeding to raise the necessary funds 
when the Pacific Company requested them to suspend opérations, and 
proposed to make a trackage arrangement with them by which they 
could use the bridge, and certain tracks of the Pacific Company between 
Council Bluffs; ajid South Omaha for their terminal facilities in Omaha 
and South Omaha, and tq complète the continuons Une desired by the 
Rock Island Company, Bydirectiojiof the président and at leasttwoof 
the directors of the Pacific Company, :iits chief of construction and two 
of its direptors requested and obtained a rneeting with the présidents of 
the Roct Islapd and the St. Paul Companies, and there agreed with 
them upon the terms of the contracts in question. From memoranda 
there miide, by the chief of construction of the Pacific Company, the 
contracts were spbsequently drawn. They were examined and approved 
by the gênerai solicjtorof the Pacifie Company at Omaha. The execu- 
tive committep of the bpafd of directors of that company had a meeting 
on April 22, 1890f at whiçh six of thé seven members of that commit- 
tee were -présent;, oonsidered and unarximously voied to approve of the 
contracts and authorizç the président té exécute them; but the custom 
of the secretary had been not to spebify in the calls of the meetiiigs of 
tfais conQ,nii,ttee t^e sa,bjects to be considered thereat, and the call of this 
meeting did not statethat the subj^ct-matter of thèse contracts would be 
there considered. At the annual njeeting of the stockholders of this 
oompany;beld.op thef 30th day of April, 1890, at which more than two 
tbirds of the stock waa rppresented, thesè contracts and the action of the 
executive committee theîreon . were considered, and résolutions unani- 
mously passed apprqviijg and ratifyiiig the contracts and the action of 
the committee authoriziiig their exécution; but the call of this annual 
meeting did not state that the subject-matter of thèse contracts would be 
considered thereat, bui stated that certain other subjects were to be con- 
sidered, and that theiïiegting was "for the choice of directors for the 
comic^.year, and the transaction of any other business which may le- 
gally corne before the paeeting." The resolution approving the contract 
with the Rock Island Company read as foUows: 

"Resolved, that theagreement between the Union Pacific Eailway Company» 
the Omaha and Eepublican Valley Bàil^ay Company, thé Salina and Soutii- 
western Railway Company, and the Chicago, Rock Island and Pacitic Hailway 
Company, and the Chicago, Kansas'&Nebraska Railway Company, dated 
May 1, 1890, (acopy of wtiieh is herewith submitted,) granting to the two 
last-nanied cotnpanies trackage rights over this company's lines from Coun- 
cil Bluffs to Omaha, including the Omaha bridge, and the Unes of tl^is com- 
pany's Omaha and Republican Valley brançh, from Lincoln to Béatrice, Ne- 
braska, and providing, further, for thè use by this company of the Chicago, 
Kansas and Nebraska fiàilway Compatiy's lines between McPheraon and 
South Hutchinspn, Kansas, and the Itûefrom South Omaha to Lincoln, Ne- 
braska, on the ternaS' thèrein provided for* be and ia hereby approved, and the 
action of the execiTtdive committee in . authorizing the exécution thereof ia 
hereby ratifled, approved, and conflrmed." 
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The président of the Pacific Company signed and acknowledged the 
contracta on behalf of that Company, and the secretary attested them and 
afBxed the corporate seal thereto. The contracts so executed, with cop- 
ies of the resolution of the meeting of the stockholders approving and 
ratifying them, were immediately dèlivered to the Rock Island Company 
and the St. Paul Company, and the Pacific Company immediately en- 
tered upon the enjoyment of the portion of the con tract bénéficiai to it- 
self. It is conceded that the board of directors and the body of the 
stockholders of each corporation that is a party to thèse contracts, the 
Pacific Company alone excepted, took proper action to authorize or rat- 
ify the exécution of the contracts of their respective corporations, and 
that the formai exécution of the contracts by ail the parties to them was 
sufficient. Thèse contracts are long, and only those stipulations that 
are material to the détermination of the questions presented hère will be 
stated. The contract with the Bock Island Company provides that 
"the Pacific Company hereby lets the Rock Island Company into the 
fuU, equal, and joint possession and use of its main and passing tracks 
now located and established, or which may be hereafter located and es- 
tablished, between the terminus of such tracks in the city of Council 
Bluffs, in the state of lowa, and a line drawn at a right angle across said 
tracks within one and one half miles southerly from the présent passen- 
ger station of South Omaha, in the state of Nebraska, including the 
bridge on which said tracks extend across the Missouri river, between 
said cities of Council Bluffs and Omaha; connections with Union Depot 
tracks in Omaha, the side or spur track leading from its main tracks to 
the lower grade of the Pacific Company's sidings and spur tracks in 
Omaha, and such extension thereof as may be hereafter made; side 
-tracks in Omaha on which to receive and deliver to the Rock Island 
Company freight that may be handled through the warehouses or 
switched by the Pacific Company; the connections with the Union 
Stock Yards at South Omaha, and conveniently located grounds in South 
Omaha, on which the Rock Island Company may construct, maintain, 
and exclusively use a track or tracks three thousand (3,000) feet in 
lëngth for the storage of cars and other purposes, for the term of nine 
hundred and ninety-nine (999) years, commencing on the first day of 
May in the current year; for which possession and Use the Rock Island 
Company covenants to pay to the order of the said Pacific Company 
monthly, during the continuance of said term, the sum of three thou- 
sand seven hundred and fifty dollars;" and a certain proportion of the 
cost of maintaining some of the tracks to be so uSed; and that the Pa- 
cific Company lets the Rock Island Company into the full, joint, and 
equal possession and use of its tracks, stations, and appurtenances along 
the line of railway of the Republican Valley Company from a point 
near the northern boundary of the city of Lincoln to the point where its 
tracks connect with those of the Kansas Company at Béatrice, Neb., for 
the same léngth of time, for which the Rock Island Company agrées to 
pay the Pacific Company a certain rental computed on a percentage of 
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tji^tvâliiiéof the .maiijL: ;track, and adP.rçpoTtiqi^of'thftçost, of tipaintenance; 
tbftt tbes Rock feten4 Ck»in„pany slgts th|e. Pmfiç Gompany,ip|i;9, the {ull, 
joiot, aofi ,eq!Qïil:.fi.0BSe8SJpii Sfi^iii RS? «f Us traçks ajnd sta,t,ipas along the, 
haes;of th€,Kani^SfCoi3ipany |fro|g^jyiicPherson to ïï^tçHinspn,, fpr the 
sawe. length of timg,ft>r. a rçotai ito te computed in tUesame ,way; that 
the, Ôock Island QQjïipayy leits>,|^ases, and démises to the Pacific Com- 
pany; for a like;t^i;j^j,çommeriQi^,:October 1, 1890, the rightto move; 
aod ftp^iate oyer iklm ti'apks of ttie; railway it propose^ to, construct be- 
twieen:^lîejçitieS;Pf§Qpth;Qma,ha;iand Lincoln, in the state ,of Nebraska, 
ite -passsfflger, iai^dvifii^ight traips,: eijgines, and cars, of ail classes, for a 
ï!eB.&ilh,haBed upon tb«» naileage; olit^fi trains; that;; eacii pf the parties to 
tbft.' wntwct; sliall t^ke isuch steps p yviU be necessary to continue ail the 
atipplfttiPïiS pf; the ppatradt ip fpiiïce: tljat each contract of lease sball at- 
taèhltt^ tbat portion pf the. rail vyayle^çed.during the corporkte; existence 
ofithe^îWnier thers^f, and ail ex.terjisi,pfîs .of such existences, by renewalpr 
©theTO^ej, arid thati the [CGntï^ct;,Bh?ill,; bind the partie? thereto, their 
sï<c«fi8soret, granteçB, ap4 ^ppigns- That "schedulés,0|f.ruleS;.and régula-, 
tionftfpritbe Woyemen}f>o£,!ei)gipes: and trains over the severàl railways 
hfeBçi^ylet.apd denjisgd,,6lii^ll be i»a(}e for each railAipa-yby the duly-au- 
tberi^j.çsSiCers of the lestsor. apd .ies,see.cpmpany ]^y which said railways 
sball «^ fee tirae be ppe^a^d., Such. sfjhedules shall, as nearly as may 
bs.piactieahle, accord: eqtitjjity of rigbt, privilège, and advantage to trains 
of the sflme olass operatecliibythe lessor and lessee, and to, trains of a su- 
periOf cla^ operated byesijbci" a piieference pver trains pf an iqferiorclass 
operôted by.theother*:; AU rulesan^, régulations shall be reasonable and 
jiiâst;tP(;l»tblçsspr and lessee, aiid^shaïl secure to neither any préférence 
or digcrinainatipn against the other. They shall be executed and ail 
trains iiiovad upder ; thp. immediatjp. direction of the superintendent or 
other officerof the lessof .Company,., If the parties cannot agrée upon 
the adoption pf, any sçhe^ïlle, rtile, oXiregulation, or as to the modifica- 
tion of any onie,«xisting, .eitjher party may demand a décision of such con- 
troversy by rgfieiEiees, a^:,heçeina.lter proyided. The référées are hereby 
inv€StediWith;poïyer toprescribe schedules, rule^, and régulations, and 
to mOdify «ijiBtipg ones; and, In case of willful disregard hy either party 
pf the rigbts pfrtbe othei;, (p( award damages to the party injured for in- 
ijuries sustainçd beçause pfsuch willful ,^ct;" and thaf; the référées shall 
be.appointed i^ben needed by the sélection pf pne by each, party, and 
the appiàkjttaent of a th\i;d by, the two §o chosen, with further provision 
for their action, in case pf (dipagreement, not material hère. 

This agîeemept upon the, construction of its proposed line from South 
Omaha to Lincoln gave; tbe Rock Island Company access to Omaha and 
South Omabaj and a sbprter cpntinuous line frpni Chicago to Denver, 
by way of,Cpijiicil Bluffa, Lincoln,, and Béatrice, than it had by its 
TOoreisoutb^rîi^ ■poute; /while by the use of the, proposed railroad from 
South Oqaaharto Lincçdp it gave tbe Pacific Company a line from 
(Ornabaito.Lino(dnaQd 'Béatrice about 40 miles^^hprter than its former 
Boute by way of Valley Station, and by its use of tbe_ railway from Me- 
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Pherson to Hutchinsori it fillecî the gap in the Pacific Coinpany's line 
there, gave it a continuoué Une from Omaha, by way of Salina, to the 
Southern boundary of KansaS, and a rental of ^45,000 a year. 

The contract with the St. Paul Company lets it into the joint and 
equal use of the bridge and tracks of the Pacifie Company between Couin- 
cil Blutîs and Soûth Omaha, for the samé time and on the same teraïs 
named in the contract with the Rock Island' Company. The main 
tracks of the Pacific Company covered by this contract were two, éx- 
tending a distance bf about seven miles from Coundl Blufis across the 
bridge and through the city of Omaha to South Onïaha; 

Under the contract with the Eock Island Company the Pacific Com- 
pany immediately entered upôn and continued to usé the tracks of the 
Rock Island Company between McPherson and Hutchinson until some 
time in January, 1891, and the Rock Island Company before December 
1, 1890, constructed its railroad from South Omaha to Lincoln and 
such dépôts and buildings at those cities as were necessary and useful 
only in connection with the use of the Pacific Company's railroads at 
South Omaha and Lincoln in the way provided in this contract; and 
the St. Paul Company under its contract entered about June 1, 1890, 
upon and continued to use the bridge and tracks between Council Bluffs 
and South Omaha, until some time in January, 1891. Early in Janu- 
ary, 1891, the Pacific Company forcibly prevented the use by the Rock 
Island Company and St. Paul Company of its tracks at Omaha, which 
they were entitled to use under the contract, and absolutely refused to 
perform the contract. Thereupon thèse suits were commenced. Thèse 
contracts are not inéquitable or iinconscionable. The président of the 
Pacific Company instrùcted his agents who negotiated them to ask but 
$50,000 rental per annum for the privilèges granted by each of thèse 
contracts, and further instrùcted thera not to fail to make the contracts 
if they could get a rental of $45,000 per annum. This they did get. 
The complète performance of thèse contracts does not, and will not, at 
least for many years, if ever, prevent the Pacific Company from dis- 
charging every duty to the governlnent and the public imposed bj' its 
charter or demanded by public pôlicy; its facilities are ample to trans- 
port ail the freight and passengers it can obtain, and to perform thèse 
contracts to the letter, without delay or serious inconvenience to itself 
or the public. 

The charter of the Rock Island Company will expire in the year 1930, 
if not renewed; but reserves to the company the right to renew its char- 
ter from time to time, " as may be provided by the laws of the states of 
Illinois and lowa. " 

The défenses to thèse suits and objections to thèse decrees therein 
now urged are — First, that thèse contracts are vkra vires of the Pa- 
cific Company; second, that the Pacific Company is not bound by 
them, because they were not authorized by formai action of its board 
ôf directors; t?wVd, that the contracts are vitra vires of the Rock Is- 
land Company and of the St. Paul Company; jourth, that the contract 
with the Rock Island Company is void, because its charter expires in 
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1980, and it could not contract beyond the stated period of Us own ex- 
istence; fifihf that the contract with the Rock Island Company is void 
as to the Eepublican Valley Company, because it does not provide for 
the payaient to that company of any considération for the use of ita 
railroad;,"^rtfii, that spécifie performance of thèse contracta cannot be de- 
creed in equity, because , the acts to be performed under them are so 
nnmeroug and cQmplioated, and to be performed through such a long 
term of years, that it is impracticable for a court of eqnity to supervise 
and enforce thèir provisions; aeoenih, that the contracta are inéquitable 
and were improvidently made, and no court of equity ought to enforce 
them. 

The opinion of Mr, Justice Bbewek upon the hearing below is re- 
port ed in 47 Fed. Rep. 15. AU the objections urged against the con- 
tract and decreeinyolved in the suit by the St. Paul Company are urged 
£^ainstiand>eqiially affect the contract and decree in the suit brought 
by the Rock Island Company, and the latter only will be considered in 
the opinion. . 

John M. ThwsUm and A. L. Wûliams., (John F. DiUon, of counsel,) 
for appellants. 

J^omàs F. WilJirow and /. M. Woolioorûi, {A, J. Poppleton, M. A. Lmv, 
John W. Oary, and John T. Msh, of counsel,) for appellees. 

Before Caldwell and Sanborn, Circuit Judges, and Shiras, District 
Judge.. 

Sanbobn, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The principal question in thia case is whether this contract of May 1, 
1890, ÏB uUra vires oî the Pacific Company. ïhe Union Pacific Railway 
Company is a consolidation, under authority of the act of congress of 
July 1, 1862, of the Union Pacific Railroad Company, the Kansas Pa- 
cific Railway,: Company, and the Denver Pacific Railway & Telegraph 
Company. Jt bas succeedied tp ail the rights and powers granted to the 
Union Pacific Railroad Company by the acts of congress of July 1 , 
1862, (12 St. at Large, p. 489,) July 2, 1864, (13 St. at Large, pp. 356, 
362,) February 24, 1871, (16 St. at Large, p. 430,) and the various acts 
amendatory thereof; and in determiniug the extent of its powers and the 
validity of this contract thèse acts of congress must be read in the light of 
any gênerai législation fsirly applicable. Central Transp. Co. v. Pull- 
man^s Palace CarCe., 139: U.S. 24,48, 11 Sup. Ct. Rep. 478. It is con- 
ceded that the powers thus granted, together with those fairly incidental 
thereto, are the only powers of this corporation, and that ail powers 
not thus granted are reserved to the state. Corporations created under 
statutory authority are the créatures of the statute. By it their powers 
are measured, Beyond the limits of the powers there granted, and 
those fairly incidental thereto, they may not act; they may not agrée to 
aot. Their contracts for the just exercise of thèse powers are binding 
and enforceable; but their contracta beyond the scope of thèse granted 
powers are null, — are as though they had not been. They are void as 
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ikgainst the state, because they are uniawfui usurpations of powers re- 
served by the state. They are void as against other parties to the con- 
tracts, because they are bound to take notice of the law, of the limits of 
corporate powers there found; and no formai assent of corporations or 
officers, no alleged estoppel, can give validity to such contracts, or in- 
duce the courts to enforce them, against the objection of the citizen or 
the state. 

Another settled proposition is that the considération derived by the 
state from the grant of a railroad franchise is the performance of the 
functions pertaining to the exercise of the powerâ so granted. So far 
as the state and the public are concerned, the sole purpose of the grant 
is to obtain from the corporation a performance of thèse functions and a 
proper exercise of thèse powers; hence any contract or conveyance of 
the corporation by which, without législative authority, it disables itself 
from the performance of thèse functions and from the exercise of its 
corporate powers is against public policy and void. Such a corporation 
may not accept the privilège and benefit without accepting the burden 
and duty imposed by the franchise. It may not absolve itself from the 
performance of those duties to the public whose performance is the only 
rémunération to the state for the franchise granted. Thomas v. Railroad 
Oo., 101 U. S. 71; Pennsylvania JR. Go. v. St. Louis, etc.yR. Co., 118 U. 
S. 290, 6 Sup. et. Rep. Ï094; Oregon Ry. & Nnv. Oo. v. Oregonian Ry. 
Cb., 130 U. S. 1, 9 Sup. et. Rep. 409; Central Transp. (h. v. PuUman's 
Palace Car Co., 139 U. S. 24, 11 Sup. et. Rep. 478. 

Upon thèse principles and authorities is based the contention that 
this, contract is void. The clause of the contract deemed most obnox- 
ious is that which lets the Rock Island Company, into , the equal joint 
possession and use of the two main tracks of the Pacific Company be- 
tween CouncU .Bluffs and South Omaha for 999 years, and it is argued 
that by this contract the Pacific Company bas attempted to abandon or 
alienate a part of its franchise, and that this attempt avoids this con- 
tract. Let us examine thèse authorities, and see if they warrant this 
conclusion. 

In the leaduig case of Thomas v, Railroad Co., 101 U. S. 79, a rail- 
road corporation had leased its railroad and ail its appurtenances and 
franchises, including the rigiit to do the business of a railroad and col- 
lect the proper tolls therefor. Mr. Justice Miller, delivering the opinion 
of the court, says: "The provision for the complète possession, control 
and use of the property of the company and its franchises by the lessees 
was perfect. Nothing was left to the lessor but the right to receive rent. 
No power of control in the management of the road or in the exercise 
of the franchises of the company was reserved;" and the court held the 
lease void, because it totally disabled the lessor from performing any 
of the functions pertaining to the exercise of its corporate powers. 

In PennsylvaniaR. Oo.v. St. Louis,etc.,R. Co., 118 U.S. 290,309, 6 Sup. 
et. Rep. 1094, a lease by a railroad corporation, by spécial législative 
authority, of its entire railroad and appurtenances to a railroad corpo- 
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ratidn hâviiï|^ |i6"lé^ïsWtî^e fehëïîïy td tâke sûèha léase, waa held' void 
by Mt'.^ M^îiéè''MiLL!B;R ii|jttri ithè^' M^ wMbh hè àn- 

rioùnced-aï^^r'ïe^éiTing'tO'ôoîmélôf the pireW^ 

"As tl\ç j^tifesiflt çf tii^^ftiRHBe^i and on souncj principle, unless specially 
authonzëd b^ îtà chtîriiérV.qralciad !b^ législative action, a railroad 

cbnàpany bâhtioÉ, bj' le^e bir àtijr'btllet contfàct, Cùrkl ov^r io anbtlier Com- 
pany for a long period of time its road and ail its appartenances, the «se of 
it8frrtnehi8eH,'4ndthe exercise of lis powers; norcananyother rail road cora- 
panyï witboijit airailar authority,, mafce a qontract 40: recel ve and operate si|oh 
road, franeWseg, and; p.rpperty qji the flrst corporation,," 

In Oregùn Ry. & Nav. Ôo.' V: Ch-egoniari Ri/. Gb.,! 8011. S. 1, 23; 
9 Sup. et. Eèp. 409, a leasè'by the Oregonian Railwày Company, 
Limited, bf its' edtire faiîxbad' ând îûl its framihîsës for 96 years was held 
vpid otï thô'sama ground, viz., tliat it disabléd the lessor to perforin its 
cOfrporàt« fUhbtions. ' In Oeàtral Transp. Oo.v. PvMman^s Palace C<ir Co., 
189'U. S. 26, '49, 11 Sup-Gt. Rep. 478, the Central Transportation 
Company wfts incorporated for "the transportatiôn of passengers in ràil- 
road cars, cônstf uctéd and to be owned by the said cômpany." It erected 
suitable buildiiigs and entered npon the manufacturé and opération of 
sleeping cars. After some yèttrs it made a con tract with the Pullman 
Car Company, by which it trarisferfed and leased to tlie Pullman Coin- 
pany ail of its personar property, patents, and contracts for 99 years, 
and covénanted not to engagé iû the business for the prosecution of 
which it was incorporated o'uririg that time. With delightful clearness 
and brevity Mr. Justice Gkay reviewed thè décisions of the suprême 
court, and held thè contract vôid, because it deprived the transportatiôn 
company for a long period of time of the power to perform its corporate 
functions. 

It is idle to revieW the authorities referred to in thèse décisions in 
support of this proposition; 6r the cases involving the telegraph fran- 
chises oftîJePkcific Company,' to which référence is made by counsel. 
It is sufficient .to say thàt in every case to which the learning ànd 
research of counsel has been able to refer us, where such a contract has 
been hèlà voiS, an attémpt was made to transfeC absolutely, or for a 
long terin ôf years, eithet the entire property and franchises of the cor- 
poration, or 80 large and sùbsta,htial a part of them that it disabléd the 
corporation -fi^in the performance of its obligations and duties to the 
goverhmentatid to the public. 

Cleai-l'yi the contract hère in question does'hbt come under the ban 
of thèse décisions. So far àia the main line of the Pacific Company 's 
roàdfrom<'OounCil Bluffs toOgden is concerheJ, this contract covers 
but abput sevèn miles bf double track on a Une of 1,032 miles, part of a 
System of ovèr 5,000 miles of railroad operated by this company. 
Thèse tracks are ât one ofits terminais, at the- junction of three great 
Systems bffaîlroàd, aggregating-more than 14,000 miles in exterit, at 
the crosSîng of the Missouri river where three large cities stand. Courts 
cannôt be blind to the fact that every railroad cômpany cannot hâve 
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©ntrance to onr great cities çver tracks qf îts Q\?n, or to tbe fact that rail- 
roacj compajjies do, and ev<%ry.ipuhiic interestii^quires that they ghould, 
make prpper contracta for terniinal jfasCilities oyer the roadsofeach other. 

The provjsipn ii; this contraipt that schedules of rules for the mpve- 
ment of engines and trainsjsball be made by the parties, which will 
^çcord, equal rights and privilèges to the trains of the same class belpng- 
ing to eaçih party, and if nots ftgreed upon„shaIl be fixed by référées, 
disables the Pacific Company from ;the exercise of np ppwer necessary to 
the discharg<3 ofits public ;4ïities. It is but the usnaj and necessary 
provision çommonly fpund in: con tracts for terminal facilities. The 
same provision requires such ruJes and régulations to be"rea8onable and 
just," and this puts their détermination peculiarly withp the province 
of ,a court of equity, where injustice will not^e donc. Joy v. OUy çf,St. 
Louis,lB8JJ.S. 43, 11 Sup. Çt. Rep. 243;,Brçwn v..BeUQwe, 4 Pick. 
189;, Qregpryy. Migh,^, 18 Ves. 328; CUy pf Providence v. St. Juhn^s 
Lodge,,2 R, I. 46, 57; IHke v. Greme, 4,;B..I, 285.,, Only abput one 
sevenjth.pf thecapacity pf, thèse, tracks \yas used, in 1891, and the full 
performance! of both con tracts wiU not ndw, exhaust their capacity or 
deprive the Pacific Company of any façility necessary for the discharge 
of its duties to the gpvernnjent or the public, npr will thç spéculative 
possibUity that at some futurç day the full perfprmauce of thèse con- 
tracts may wrong some one prevail upon thi^ court tp do injustice to 
either party «ow. It is by no means clear that the tolls of the Pacific 
Company between Councid Bluff^ and South Qmaha will be diminished 
any more by the performance pfthis contract than they would be by 
the opération by the Rock Isl^nd Company of a parallel -railroad of its 
own construction between .those cities; while it is certain that the 
Pacific Company will receive under the two contracta $90,000 peran- 
num that it woi^ld not obta,in in that event. That the t^rm of the con- 
tract is long might weigh as ai^ objection if it was vicions or hurtful in 
itself, but,,if it is fair to theparties and bénéficiai to the public inter- 
ests, its length is but an add^d argument in its favor. By this contract 
the Pacific Company does nqt surrender or transfer any part of its road 
or property; on the other hand, it retains their possession, and réserves 
to itself, by the express te^l^s pf the contract, the absolute control, 
thrpugh ita owiï superintendent, of the opération of every, train of every 
Company that enters upon thçsetracks. 

That the Pacific Railway Cpmpany Acts reserved to the government 
the prefereiiçe in, the uses pf this railroad is not raaterial to this dis- 
cussion, for two Teasons: , That if the entire use of the Pacific Com- 
pany was subject to this charter provision, the joint apd equal use, 
which alon^;that corapany lets, must be; and that the record satisfies 
us that with jthe contracts in opération the Pacific Company still re- 
tains every, façility necessary to the dischq,rge of its corporate obliga- 
tions to the; government and ail its other patrons. 

That thèse acts require the Pacific Company to maintain and operate 
the Omaha bridge as a part of a continuous Une of railroad from 
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Gouncîl MùÉTs tb Ôgden cannot bè lîiatérîal to tliè détermination of tMà 
question,, bècause this con tract dôes not deprive itof that power; and it 
cannot be sàCéessfuUy côntended that, after the through traffic upon this 
continupus Une is fuUy accommodatèd, it bas not also authority to use 
this bridge or any other part of its Une for local traffic. 

Tte Pacific Company in its anâwer offered to transport ail the cars and 
trailis 6f the Rock Island Company to and from ail points oh its Unes de- 
scribëd ih thé contract, and alleged that it " thereby enabled the com piain- 
ant to mâintain its business at Omatia and South Omahà, ànd to carry on 
exactly the same business that it could haVe carried on by the opération 
of its own trains, by its own eri'gines, and by its own employés, as pro- 
vided in said supposed contract." This would seem to reduce the con- 
tention to this: that permitting the use of thèse tracks of this rail- 
road for the traction of the trains of the Rock Island Company by 
ita ôwn enginës is an unlawful aliénation of a part of the Pacific Gom- 
pàily's franchise; but permitting the use of the tracks, crews, and en- 
gifiea of the Pacifiée Company for the traction of the same trains is a 
la'wful exercise of its powers. The truth is — and the absurdity of this 
position well illustrâtes ît — that by this contract no part of the franchise 
is Irànsferred or attempted so to be; the Pacific Company still retains 
and' exercises the power tô operate its trains and coUect its toUs between 
Gpuncil Bluffs and South Omaha to the same extent as before the con- 
tract was made. The franchise to opei'ate its trains and coUect its tolls 
between thèse points, which the Rock Island Company exercises, is de- 
rived, not from the Pacific Company, 'but from the state. It had this 
power before the contract; it might bave exercised it on a parallel rail- 
road built by itself; being allowed the use of the Piacific Company's 
tracks, it éîxercises it on those tracks. 

The général proposition that a ràilroad corporation must itself exei*- 
cise itis pôwërs and perform its public duties is sound in principle and 
settled by authority, but this riile does not require it to do every' act 
itself that itcah lawfuUy do, or prohibit it, after the full performance 
of those dutiës, from utilizing ail the surplus propertyit has necessarily 
acquiréd for the purposes of its incorporation. Thus it is within the 
powers of this corporation to build its own cars and engines, but it is 
not required so to do; it may hire them bUilt; it may buy them; it 
may rent them. It is within its powers to sell ail its tickets, mate 
ail its eontracts for freîghtage, and collect ail its tolls itself, but ii is 
not required So to do; and it is equally within its powers to delegate to 
other corporations or parties the right to make thèse eontracts. It was 
undoubtedly within the powers of this corporation in this case to permit 
the use of its engines, crews, and tracks to the Rock Island Company 
for the trahspoftation of its trains over thèse tracks; but it was equally 
within those powers to permit the use of thèse tracks for the transfer of 
the same trains when propelled by the engines of the Rock Island Com- 
pany. In which way in this case thèse powers should be exercised was 
left to the détermination of the managers of the corporation. It was a 
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mère question of method, not of authorîty, and whether in this case 
thèse managers hâve deterniined this question wisely oT not is not ma- 
terial to the détermination of the question we are now considering. 

If, in the conduct of its corporate business, a railroad corporation 
necessarily acquires engines and cars that at certain Séasons of the year 
are not required for its own use, it is not then required to operate them; 
it is not required to hold them in idleness; it may rent Ihem ; it may 
Bell them; and, if it necessarily constructs or acquires for its corporate 
purposes bridges, tracks, and dépôts at its terminais whose capacity is 
greater than its corporate use, the interest of its stockholders and cred- 
itors, the value of whose property will be thereby enhanced, and the in- 
terest of the public, who will be thereby provided with increased facili- 
ties for transportation, alike require that such surplus use shall not be 
left to idle waste. Bromn v. Wînnîsimmet Co., 11 Allen, 326, 334; Mid- 
land R. Co. V. Great Western R. Co., 8 Ch. App. 841, 851; Simpson v. 
Hotd Co., 8 H. L. Cas. 712; Hendee v. Pinkerton, 96 Mass. 381, 386. 
The resuit is that it is not beyond the powers of a corporation author- 
ized to construct, maintain, and operate a railroad and its appurtenances 
to let by contract to a like corporation its surplus roUing stock, or the 
surplus use of its terminal tracks, dépôts, and bridges, which it has 
necessarily acquired for the purposes of its incorporation: provided, al- 
ways, that such contract in no way disables it from the fuU performance 
of its obligations and duties to the state and the public. The contract 
hère in question is clearly withln this rule, and is not uUra vires of the 
Pacific Company. 

There is another ground upon which this contract must be held to be 
■within the powers of this corporation. By the first section of the act of 
July 1, 1862, a2 St. at Large, p. 489,) the Union Pacific Railroad Com- 
pany was authorized to construct, maintain , and enjoy a continuous rail- 
road and telegraph from a point on the one hundredth meridian of longi- 
tude west from Greenwich to the western boundary of the territcfry of Neva- 
da. By the fourteenth section of the act that company was authorized and 
required "to construct a single lineof railroad and telegraph from a point 
on the western boundary of the state of lowa, * * * so as to form 
a connection with the lines of said company at some point on the one 
hundredth meridian of longitude aforesaid from the point of commence- 
ment on the western boundary of the state of lowa." Other provisions 
were made for eastern connections with St. Louis and Sioux City. In 
Railroad Go. v. Hall, 91 U. 8. 345, speaking of thèse provisions, the 
suprême court said: 

"Thus provisions were made for the lowa eastern branch of the main line. 
It was doubtless intended to render possible a connection with any railroad 
that nciight thereafter be conatructed from the western boundary of lowa 
eastward. * * * The scheme of the act of congress, then, is very ap- 
parent. It was to secure the connection of the main line, by at least three 
branches, with the Missouri and lowa raiiroads, and with a railroad running 
eastwardly from Sioux City, in lowa, either tbrough that state or through 
Minnesota." 

v.5lF.no.7— 21 
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' And.a^am: \. ':,,'■,: l^i: .•),;;■::■.■:., ^. ■■::,' 

"'rfom it [that is tp say, the Paeiflc Company's charter] may reasonably be 
inferre^,tli»tit))ie pui'pose, ot eongiess was tp provide for connection of the 
brjin<ihe§^f , the maiii ,line q£ the ijnion Pacifie roa(l with rajlroada running 
thvo^gjij the States pn t;li^,é,a8tp| t;hp .territory, and to provide for those con- 
nections withîn thPSe stàtW.àt pointa at or héar their western bouhdaries." 

.Tne, nirittit section of thp ^çt jauttiori^ed each of the corporations 
name]3 therein to construçt bridges oyer the Missouri river, and the fif- 
t&çrith section réquïred ihe raijlr.Qads and t)fanches constructed under 
tije aqtj t(|j ^e. psed , as one,,çc»nneçted, çontinupus Hne. By act of con- 
gïéss approvfed ,:^arch 24, lit],, (16 St. àt ï-arge, p. 430,) itis provided: 

"TbaJ fojr.the mpre perfeçt eonpection of aiiy railroads that are, or shall be, 
cpnstruçtèfliw! thé Miisou ri river, at or rieàr Council BlUfEs, lowa, and 
OttiÈîha, Kfeb., tiiptJMpn I^cilic Rallroad Cptopany be, and ît is hereby', au- 
thorizèd.tP ■ issue such'bdiïds, arid' tb secUre- the same by mortgage on the 
bridge, âdd approaohès, and àp{)urtenances, asit may deem needful to con- 
stuuet anditnaifltain its bridge U'Ver said riveri a|id the tràcks and dépôts re- 
quired to pei^f^ct tjhe sanji,^,, ad «ow authprizedby iaw oj congress; and said 
bridge ,naay b^ sp constructed as tf^prpvide for the passage of ordinavy ve- 
hicles and'trayéi.'ànd said teompariy faay lévy and colléct 'tolls and charges 
for the use bf îivësatMe; aind; for the use and protection of said bridge and 
prôperty, the Urtidn Paeiflc Kkiiway Compan^ Shall beèriipoWered, governed, 
and liiilitéd'%îthê provisions of the act entitled « An actito authorize the con- 
struction of (Jèrtain bridge^j and to estaWieb ;theni as ppat roads,' approved 
J qly twenty-fiy-e, eighteen b,undred, and flijçty-six, so f^r as the same ia ap- 
plicable thereto." 

The act Of July 25, 1866, (14 St.at Large, p. 244,) provided by its 
iirst section: ;; : 

'"That it shall bêlawful fôr âpy person or peïaons, company or corpo- 
ration, having ai(thorxty from tjhp States of Illinois and Missouri for such 
purppse, tp l^uild.a bridge aci;0S(S the Mississippi river at Quincy, Illinois, 
and to lay on and oyer said bridge railway tracks, for the more perfect 
c^onhéctîon bf atiy railrbkds that are or shall be constructed to the said 
rivéi: at or opfwsite said point; àind- that when constructed ail trains of ail 
roads tertninating at said ri ver: at or opposite said point shall be ailowed to 
crpsssaid bridge, for reasonable cPmpeBaation to be made to the owners of 
said bridge, i(iider the limitation^ and conditions hereinaf ter provided." 

By sections 4, 6, 6, ■?, 8, 9j and 10 of this act certain parties are au- 
thorized to construct. bridges at; Burlington, lowa, Hannibal, Mo., Prai- 
rie du Chien, Wis., Keokuk,Iowa^ Winona, Minn., Dubuque, lowa, 
and Kansas City, Mo. , on th€;!:same tèïms and Subject to the same re- 
strictions. 

,,By act of congress approved February 21,. 1868, (15 St. at Large, p, 37,) 
the Southern! Minnesota Rail road Company was àuthorized to build and 
operate a'fallïdad bridge across*the Mississippi river, subjeet to the pro- 
visions oftljèa^of 1866. ;(|ii'June 30,1870, (16 St. at Large, p. 173,) 
an iapt authqrj^ging a railrdad bridge acrpss the Niagara river provided that 
f ail railw^y.j^mpapies desirjipg.jtp use the said bridge shall hâve and be 
entitled to equal rights and privilèges in the passage of the same, and 
in the use of the machinery and fixtures thereof, and of ail the ap- 
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proaches thereto." And'in'fhè StatùtèB at Large, from the seventeenth 
volume to the présent time, is found a large nuniber of statutes of this 
character, in nearly, if not quite, ail of which this or a similar provi- 
sion is fotind. By an act of congress approved Juue 15, 1866, (14 St. 
at Large, p. 66,) it was provided: 

"That eyery railroad company in the United States whose road is operated 
by steam, ita successors aud'àssigns, be, âhd is hereby, authorized to carry, 
upon and over its road, beats, bridges, and ferries, ail paasengers, troops, 
government. supplies, mails, freight, and propcrty on tlieir way from any 
State tp anotlier State, and to receive compensation tlierefor, and to connect 
with roads of other states so as to form continuons Unes for the transporta- 
tion of the same to tlie place of destination." 

An examination of thèse statutes clearly shows that the purpose and 
policy of the congress bas been constantly to promote, and often to re- 
quire, the formation and opération of continuons lines of transportation; 
that almost without exception it has authorized, and generall}' has re- 
quired, the owners of railroad bridges built under its authority to allow 
the use of their bridges and tracks for the passage of trains of Connect- 
ing companies. It is seen that the bridge act of 1866, by which the 
Pacific Company, so far as the same was applicable, was "empowered, 
governed, and limited" for the use and protection of its Omaha bridge, 
was an act whose restrictions and conditions bave been made applica- 
ble to at least eight bridges; and that the expressed purpose of the act 
of February 24, 1871, was "for the more perfecl connection of any 
railroads that are or shall be constructed to the Missouri river." 

In Union Pac. Ry. Co. v.U. S., 117 U. S. 365, 361, 6 Sup. Ct. Rep. 
772, the suprême court, speaking of the act of 1871, which they there 
held did not change the rates of compensation expressly fixed in the 
act of 1862 for the transportation of mail, troops, and government sup- 
plies across the Omaha bridge, said: 

"The référence in the last-named act to the act of 1866 was for the purpose 
of extending the provisions of the latter act as far as necessary to conter ad- 
ditlonal powers upon the railway company for tbe use and protection of tbe 
bridge." 

In PitUsburgh, etc., Ry. Co. v. KeoJcuk & H. Bridge Co., 131 U. S. 371, 
9 Sup. et. Rep. 770, Mr. Justice Geay, speaking for that court, says: 

"Where the charter of a railroad corporation, or the gênerai laws appli- 
cable to it, manlfest the intention of the législature for the purpose of se- 
curing a continnous line of transportation, of which its road forms a part, to 
confer upon it the power of making contracts with other railroads or steam - 
beat corporations to promote that end, such contracts are not ultra vires. " 
Green Bay & M. B. Co. v. Union, Steamboat Co., 107 U. S. 98, 2 Sup. Ct. 
Eep. 221. 

The great purpose of the con tract hère in question was to fill the gap 
in the line of the Rock Island Company between Council Bluffs and 
Béatrice, and thus establish a continuous line of railroad from Chicago, 
by the way of Omaha and Béatrice, to Denver, Colo. It is true that 
that line would be a competitor of the Pacific Company, but the course 
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of législation and décision, the public policy of this nation, is to 
foster, not repress, compétition; it is to promote, not repress, continu- 
ons Unes of transportation ; and, reading the charter of this Company in 
the ^ght of the gênerai législation to which we bave referred, we are 
constrained to hold that the Union Pacific Railway Company was thereby 
fairly emppwered to maie this contract. 

*ï'he',second défense to this suit and objection to thisdecree is that this 
contract was never authorized to be executed by proper action of the 
board'Of directors of the Pacific Company. The contention is that in 
the board ôf directors was vested the whole charge and management of 
the property and efifects of the Pacific Company; that the action of the 
executive coramittee of the board was futile, because the power to make 
this contract could not be delegated; that the action of the stockholders' 
meeting was futile, because the action of the body of the stockholders is 
never a substitute for the action of the board of directors where the 
power of management bas been vested in that board; that this rule ap- 
plies with peculiar force ito this case, because, by the charter of the 
Pacific Company, 5 of its 20 directors are appointed by the government, 
and are not stockholders; and that, in any event, the action of the meet- 
ing of the executive committee and of the stockholders' meeting on this 
subject was void, because the caUs for those meetings gave no notice that 
the subjeot-matter of this contract would be there considered. 

Section 13. of the act of July 2, 1864, (13 St. at Large, p. 361 ,) provides 
that 6 ofihs 20 members of the board of directors of the Pacific Company 
shall be appointed by the government, and that at least one of the gov- 
ernment directors shall be placéd on each of the standing committees. 
The fact that the congress, when it had the power to control this corpo- 
ration by the appointment of a majority of this board, refused to exer- 
cise that power, and limited the number of government directors to so 
powerless a minority, strongly indicates that in the management of the 
affairs of ;the corporation; their power was not intended to be much 
greater thaia that of a corps of observation. Much bas been said in argu- 
ment of the rights and privilèges of thèse government directors, much 
claimed from the fact that the government director who was a member 
of the executive committee was absent when that coramittee approved of 
this contract; but there is no provision of the Pacific Railway Acts whjch 
gives àny greater power to the act or vote of a government director than 
to that of ahy other director, or that, déclares that the action of the cor- 
poratioij, its board of directors or executive committee, shall be governed 
by any other than the gênerai rules of law applicable to such cases be- 
cause of the présence or absence of such director. Hence this unique 
feature of this charter is not material to the détermination of the ques- 
tions now to be considered, and it will not be further noticed. 

The adûjinistratipn ofthe corporate powers of this company was vested 
in the body of the stockholders, unless it had been delegated to some 
other body- Dartmouth Collège Case, 4 Wheat. 518, 677 ; Attomey Gen- 
eral V. Davy, 3 Atk. 212; Angell & A. Corp. §§ 277, 327; Grant. Corp. 
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By section 1 of the act of July 1 , 1862, (12 St. at Large, p. 491,) provi- 
eion was made for the incorporation of the Union Pacific Raiiroad Com- 
pany, the receipt of subscriptions to the capital stock, aiid a meeting of the 
subscribers for the purpose of electing 13 directors, and then the section 
provides that "thereafter the stockholders shall constitute the body politic 
and corporate." The only powers granted by the act to the board of 
directors are to appoint engineers, agents, and subordinates to do ail acts 
and things touching the location and construction of said road and telè- 
graph, and to require payment of subscriptions to the capital stock'. 
Not only this, but the same section provides that "said company, at 
any r^ular meeting of the stockholders called for that purpose, shall 
hâve power to make by-laws, rules, and régulations as they shall déem 
needful and proper touching the disposition of the stock, property, eS- 
tate, and effects of the company not inconsistent herewith, the transfer 
of shares, the term of office, duties, and conduct of their oflBicers and 
servants, and ail matters whatsoever which may appertain to the coh- 
cerns of said company." Thereupon the body of the stockholders made 
a by-lat? which provided that "the board of directors shall hâve the 
whole charge and management of the property and effects of the comi 
pany, and they may delegate power to the executive committee to dô 
any and ail acts which the board is "authorized to do, except such acts 
as by law or thèse by-laws must be donc by the board itself." The 
same body made another by-law, which provided that "the executive 
committee shall hâve, and may exercise by a majority of its mémbers; 
ail the powers and authority which from time to time may be delegated 
to said committee by the board of directors." ' 

The only acts that by any law or by-law " must be donc " by the board 
itself were the appointment of engineers, agents, and subordinates, the 
acts and things touching the location and construction of said road and 
telegraph, and the collection of the subscriptions. The charter, therèi 
fore, vested the power to consider and act upon this contract in thé 
body of the stockholders, with authority, through the enactment of by- 
laws, to delegate that power. By the by-laws cited above that body did 
delegate this power to the board of directors, and in the same by-laws 
expressly authorized that board to substitute for itself the executive 
committee in the exécution of this and every other power delegated to 
the board. No words more apt to grant this complète power of sub- 
stitution could hâve been used. Under this authority, in the year 1880, 
and annually thereafter, the board of directors passed a resolution, which 
provided that, "while the board of directors is not in session, the full 
power thereof, under the charter and by-laws of the company, be, 
and is hereby, conferred upon the executive committee; " and the ex- 
ecutive committee has constantly exercised that power since that date 
whenever thé board was not in session. This resolution, through the 
power of substitution cited, effected a lawful délégation to the executive 
committee of the entire power of the corporation to consider and authorize 
the exécution of this contract; and since the executive committee and 
the body of the stockholders at their respective meetings approved and 
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ratified tte same and its executiou, the défense that the corporation îs 
BOt bouiid-,by this contract, because no formai resolution of tbe board 
of direetoratp. the same effect was passed, cannot be maintained. 

There is another reason why neither this défense nor the objection 
that the calls for the ipp©tings of the çommittee and stockholders gave 
no notice that this subject would be there considered is fiot now open to 
the Pacific Company. This contract was within the gênerai powers 
of the corporation; the charter originally vested the power to authorize 
it in the body of the stockholders; the Pacific Company, by its action 
and by its acquiesceuoe, iuduced the eomplainant to believe, and to act 
on : the '. belief, that its eixecution of this contract was duly authorized. 
No corporation can, by the formai exécution and delivery of a contract 
within its corporate pow^ers, by long acquiescence therein, and by itself 
entering upon the performance and taking the benefits thereof, induce 
the other party to the cpn;tract to expend large sums of money or incur 
onerous liaibilities, otherwise unnecessary, in reliance upon, and in part 
performance of, the cpr^tract, and then repudiate it, and escape liability 
thereon, on the ground that in obtaining authority for its exécution it 
did not itself comply with some formai rule or régulation, with which 
it might hâve complied, but which it chose to disregard. The perpétra- 
tion of such an injustice is no more permitted to a corporation than to 
an individual. ! ; 

In ZabrisMe v. RaUroad. Co., 23 How. 381, the défendant corporation 
indorsed its guaranty upon certain bonds of another railroad company, 
acting under authority of an act of the législature of Ohio, which pro- 
vided that any existing company naight accept of any of its provisions, 
and when so accepted, and a certified copy of their acceptance filed with 
the secretary of state, those portions of their charters inconsistent with 
the provisions of the act should be repealed. The défendant corporation 
had never accepted this act, or filed any acceptance thereof, and the call 
of the stockholders' meeting, at which the corporation was authorized 
to make the guaranty, did not give notice that this matter would be 
there considered. On thèse grounds the plaintitf, who was a stockholder, 
claimed the guaranty was void, and sought to enjoin the corporation 
from paying interest thereon. Some of the holders of the bonds were 
joiiied as défendants. Mr. Justice Campbell, speaking of the first ob- 
jection and the corporation's failure to accept the provisions of the act 
of the législature, said: i; 

"The corporation hâve eXecuted the power and claimed the privilège con- 
ferred by them, and they Cannot exonerate themselves from the responsibil- 
ity byasserting that they hâve not flled the évidence required by the statute 
to évince their décision." Page 397. 

After reviewing the fects regarding the call for the stockholders' meet- 
ing, he said: 

"But we are to regard the conduct of the corporation from an external po- 
sition. The community at large raust form their jiidgment of it from the 
acts and résolutions adopted by the authorities of the corporation and tbe 
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meeting of the stockholdeis, and by théir acqùiescence in thera. Thèse ne- 
gotiable seeurities hâve been placed on sale in the community, accompanied 
by tbese résolutions and votées inviting public confidence. They hâve circu- 
lated without an efEort on the part of the corporation or the corporators to re- 
strain them or to disabuse those who were influenced by thèse apparently of- 
ficiai acts. Men bavé invested their taoney' on the assurance they bave 
afforded. A corporation, qiiite as much as an individual, is held to a careful 
adhérence to the truth in their dealings with mankind, and cannot, by their 
représentations or silence, involve others in onerous engagements, and then 
defeat the calculatious and daims their own conduct had auperinduced." 
Pages 400, 401, 

Thé Pacific Company delivéred this contract, signed by ils président 
and secretary, aûd sealed with its corporate seal, to the Rock Island 
Company. This was prima fade évidence that it was executed on behalf 
of the corporation by lawful authority. Buirîllv. NahantBank, 2 Metc. 
(Mass.) 163, 166, 167; Carlandarqita Academij v. McKecknie, 90 N.Y. 6l8, 
629; Wood v. Whelen, 93 111. 153, 162; Southern Oal.,etc., Ass'nv. Busta- 
mmte, 52 Cal, 192. It delivéred to that Company a formai resolution, 
unanimously passed by the body of its stockholders at their annual 
meeting, at which two thirds.of its stock was represented, approving 
the contract and ratifying its exécution. This resolution was presump- 
tive évidence that the meeting at which it was adopted was legally called, 
and that the action of the executive committee therein referred to and 
ratified was at a meeting legally called. Chouteau Ins. Co. v. Holmes, 68 
Mo. 601; Sargent v. Webster, H Metc. (Mass.) 497, 504; Lane v. Brainerd, 
30 Conn, 565, 577 ; Peopk v. Batchdffr, 22 N. Y. 128. On May 17, 1890, 
the Pacific Company requested, and shortly after obtained, and until 
January, 1891, continued to enjoy, the use of the line of the Rock 
Island Company from McPherson to Hutchinson under this contract. 
No note of warning, no notice that this contract was executed without 
authority, came from the Pacific Company for seven months. "When 
a contract is made by any agent of a corporation in its behalf, and for 
a purpose authorized by its charter, and the corporation receives the 
benefit of the contract, without objectioii, it may be presuraed to hâve 
authorized or ratified the contract of its agent." Pittshurgh, etc., Ey. Co. 
V. Keohik&H. Bridge Co., 131 U. S. 381, 9 Sup. Ct. Rep. 770; Banlof 
Oolumbia v, Patterson, 7 Crahch, 299; Bank of United States v. Dandridge, 
12 Wheat. 64; Zabriskie v. Railroad Co., 23 How. 381; Oold Min. Co. v. 
National Bank, 96 U. S. 640; Pneiimaiic Gas Co. v. Berry, 113 U. S. 322, 
327, 5 Sup. Ct. Rep. 525. 

On this contract, this resolution, this action and acqùiescence of the 
Pacific Company, the Rock Island Company had a right to rely. In 
reliance thereon it constructed during those seven months the proposed 
railroad from South Omaha to Lincoln, mentioned in the contract, at 
an expense of over a million dollars, and, under a joint arrangement 
with the Pacific Company, it constructed a dépôt at Lincoln, on the 
grounds of the Republican Valley Company, to be used at the junction 
of this néw road with the Pacific Company's line at that point. The 
great purpose of this expenditure was, by the use of this road and in 
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ihe per&Tmance of this contract, to obtain a continuous line from Chi- 
(iago to Denver, and the répudiation of the contract would frustrate this 
pùïpôse, and greatly depreciate the value of this new road and its ap- 
pîù'rtéî'àncès. Under thèse circumstances, to permit this Company now 
to repudiate this contract would violate every principle of equity and 
fair dealing. By its présentation to the Rock Island Company of this 
contract, and this resolution, acts apparently officiai, by its acceptance 
of & part of the benefits of the contract, by its silence for seven months 
while this large expenditure of money was being made in reliance on 
this contract, it is estopped to déclare it void, either because its board 
of directors failed to pass a formai resolution approving it, or because 
its seqretary failed to state in his calls that this contract would be con- 
sidered.^t the meetings that unanimously authorized and ratified it. 
The Pacific Company is bound by the contract. St. Louis, V.& T. H. 
R. Go. V. Terre Haute & I. R. Co., 12 Sup. Ct. Rep. 953, 956; Central 
2Var^p. Co. V. PuUmm's Palace Car Cb., 139 U. S. 60, 11 Sup. Ct. Rep. 
478; Beecher v. RoUing WB. Go., 45 Mich, 103, 109, 7 N. W. Rep. 695; 
Davù V. Railroad Go., 131 Mass. 258, 260; Thomas v. RaÛway Co., 104 
m., 462, 467. 

.,, The third objection urged is that this contract is uUra vires of the 
Bock island Company. The contention is that the Rock Island Com- 
pany had not complied with the statutes of the state of Nebraska, with 
which it must comply in order to dérive power to operate a railway in 
that state as provided by the contract; that on this account the contract 
qould npt be enforced against the Rock Island Company; and therefore 
that Company cannot enforce it against the Pacific Company. After the 
testimony had been closed, and at the final argument, the défendants 
moved the court to permit the' introduction of the évidence on which 
alone this contention is based. The complainant objected on the grounds 
that the testimony had been closed, that no good reason was shown for 
its introduction at that time, and that it was incompétent, irrelevant, 
and immaterial. The court overruled the motion, sustained com- 
plainant's objections, and défendants excepted. It was discretionary 
with the court below to grant or refuse this motion. To refuse it was 
certainly no abuse of this discrétion, and we do not feel authorized to 
consider this rejected évidence, or the argument based upon it. With- 
out the rejected évidence, the record proved this contract to be within 
the powers of the Rock Island Company. Railway Co. v. McCarthy, 96 
Ù. S. 267. 

The fourth objection is that this contract is void because the charter of 
the Rock Island Company expires by its terms in 1930, and that Com- 
pany could not contract beyond the stated period of its own existence. 
This objection cannot be sustained. A lease for a time certain, if the 
lessee shall live so long, bas always been held valid, and a lease for 999 
years, if the lessee shall be in existence so long, is likewise valid. Wood 
Landl. &Ten. § 61, p. l44; Gère v. RaUway Go. ,12 Abb, N. C. 193, 203. 
Again, this contract pro vides that it shall attach to that portion of each 
.railway leased, and shall bind the grantors, and the assigns and suc- 
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cessors of each party to it, during the existence of their several corporate 
existences, and that each party shall take such steps as may be neces- 
sary to continue the contract in force. The charter of the Rock Island 
Company provides that its existence " may be renewed from time to time 
as may be provided by thelaws of the states of Illinois and lowa." The 
contingency that this corporation will cease to exist, and leave neither 
assigns nor successors, is far too remote to bave any influence upon thé 
validity of this contract. 

Nor can the fifth objection urged to this contract be sustained. It is 
that the contract is void as to the Republican Valley Company, because 
it doesnot provide for the payment of any considération to that com- 
pany fot the use of its railroad. The contract, however, does providé 
that the considération for the use of this railroad shall be paid to thé 
Pacific Company. Nov? a contract by an individual to perform cerf 
tain services for B. for a considération to be paid to C. is a valid con- 
tract. The only reason why such a contract by the officers of a corpora- 
tion on its behalf maj' not be valid is because they are the trustées of 
thé stockholders of the corporation, and they may not make a contract 
on its behalf depriving it of any right or property, unless the benefit 
therefrom inures to their cestuis que trustent. In this case the Pacific 
Company had furnished the money to construct the railroad of the Re- 
publican Valley Company; it owned substantially ail its bonds; it owned 
substantially ail its stock, — ail of it that had ever been represented at 
any stockholders' meeting; and from the construction of its railroad to 
the date of this contract the Pacific Company controlled and opéra ted, as 
the sole owner of its stock and bonds, the railroad of the Republican 
Valley Company. Under theée circumstances, the Republican Valley 
Company and itaofiicers held ail the property of that corporation in trust 
for the Pacific Company, and that they reserved the considération of this 
contract to their ce$tm que trust, to whom it belonged, and to whom the 
law required it to be paid, instead of to that corporation, is no objection 
to its validity. When the reason ceases, the rule also ceases. That at 
some future time the ownership of this stock, and the right to receive 
this rental, may become separated, is not material hère. It is sufficient 
that now the contract provides that the considération shall be paid to 
the party to whom it belongs, and the presumption is that any future 
seller or purchaser of the stock or the right to this rental will make bis 
price with due regard to the terms of this contract. 

The next objection made to this decree is that this contract is not one 
of which spécifie performance can be enforced in equity; that the acts to 
be performed under it are so numerous and complicated, and their pëi^ 
formance is to extend through so long a term of years, that it would bô 
impracticable for any court to supervise and enforce such performance. 
The question heré'presented is no longer open for considération in the 
fédéral courts. It is settled adversely to the appellants by the décision 
in Joy V. Œty of St. Louis, 138 U. S. I, 11 Sup. Ct. Rep. 243, and wé 
affirm, and adopt upon thig question, the following quotation from the 
opinion of Mr. Justice Brewer, in the case at bar: 
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"Tf\ir.d. la tlijs contract one of ■ which a court of equity may eompel spécifie 
perf 6 finance? Fortunately, a récent décision of tlie suprême Court in the 
casô'bl 'i/'oj/ V. City of St. louis, 138 U. S. 1, 11 Sup. Ct. Hep. 243, relieves 
from an^iembartassment. That case was originally heard before me while I 
was circuit judge; and after a careful examination, tod thdugh in the face of 
seemingly adverse précédents, I decreed spécifie performance of a contract for 
the joint use of track. That decree was afflrmed by tlie unanimoug opinion 
of the suprême court. . AU the objections which are hère made were presented 
there and overruled, arid the necessîty of the interposition of a court of equity 
in cases ,of this kind clearly sho wn by Mr. Justice Blatohfokd in the opinion 
Of the court. The spirit of that décision is expressed in this cjuotation : ' Rail- 
roads are eonamon carriers, and owe duties to the public. The rights of the 
public in respect to thèse greatmethods of communication stiould be fostered 
by the courts; and it ia one of the most useful funetions of a court of equity 
that its methods of prooediire are capable of being made suçh as to accommo- 
date thémselves to the development of the interests of the public, in the prog- 
réss of tradé aiid tralHc, by new methods of interconrse and transportation.' " 
47 Ped. Eep. 25. 

The gênerai rule ipvokéd by qounsel for the Pacific Company that an 
agreement to submita cpntroversy to arbitration cannot be specifically 
enforced in equity bas no application to this case, because the stipula- 
tions in this contract to submit to référées are not the essence of the 
agreement, but relate to niinpr détails of its performance, and are merely 
auxiliary to the principal contract, and because the contract bas been 
partly performed, the Pacific Company has accepted some of its ben- 
eflts, the Rock Island Company has made large expenditures in reli- 
ance upon it, and a failure to enforce it would resuit in gross injustice. 
Tscheider v. Biddle, 4 DilJ. 55, 60, 61; Gregory v. Mighell, 18 Ves. 333; 
BUick V. Eogers, 76 Mo. 441, 449; Ooles v. Peck, 96 Ind. 333, 341; Jack- 
son v. Jackson, 1 Smsl9& G- ISi. 

Finally, we are nrged to, reverse this decree because it is said that the 
contract was, improvidently madè, and is inéquitable, , and a court of 
equity ought not to enforce it. There is no doubt that the powers of a 
court of equity ought not tp be exercised to enforce a contract that is 
hard and unconscionable, where such action would work great injustice 
to the défendant, althpugh he may bave been guilty of a breach of the 
contract;, but in this case we are satisfied that this contract was just and 
fair, and that it was deUberately made on behalf of the Pacific Company 
by men of ex ceptional intelligence and familiarity with its subject-raat- 
ter. The two great corporations that brought thèse suits in a great 
«leasure controlled the carrying trade that was done over the Omaha 
bridge; they were raising the money to construct a rival bridge and rail- 
road at Omaha. The construction of such a bridge meant a diversion from 
the bridge of the Pacific Company of the trafiic the complainants con- 
trolled. To avert the construction of this bridge apd the diversion of 
this trafiic was the great purpose of this contract on the part of the Pa- 
cific Company. At its, i;equest the complainant companies desisted from 
their efibrts to construct 'their bridge, and made this contract. AU the 
carrying trade of alï the^e railroads at Omaha had been paSsing over the 
bridge of the Pacific Company for years. The officers of that company 
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had the bést means of information and undoubtedly the most accurate 
knowledge regarding the subject-matter of this contract. They were 
inen of high intelligence, whose long expérience in railroad management 
had ripened their judgment and peculiarly fitted them to deal wisely 
with the subject hère presented. They fixed their own price for the use 
of their bridge and tracks at Omaha, and that price was inserted in the 
contracts. In their opinion, the contracts were fairandjust; the best 
interests of the Pacific Company demanded their exécution; they ad- 
vised and caused their exécution by that company; and, in our opin- 
ion, the évidence in this case amply vindicates their judgment. The re- 
suit is that the Pacific Company has accomplished its great object in 
making this contract; it has prevented the construction of the rival bridge; 
it has averted a diversion of the traffic from its own bridge and tracks. 

The main object of the Rock Island Company in making the contract 
was to get the use of the Pacific Company's bridge from Council Bluffs 
to Omaha, and its tracks from Council Bluffs to South Omaha, and frool 
Lincoln to Béatrice, to fill the gap in its continuons line from Chicago 
to Denver. To accomplish its purpose, the Pacific Company made this 
solemn contract to permit this use; it delivered that contract to the Rock 
Island Company with a formai resolution of the body of its stockhold- 
ers, showing its apparently officiai character; it demanded, obtained, 
and enjoyed a part of the benefits of the contract for seven months; it 
gave no warning or notice that it would not perform its contract on ac- 
count of its invalidity or for any other reason until the Rock Island Com- 
pany had built its proposed railroad from South Omaha to Lincoln, to 
be used as a part of its continuons line, at an expense of more than a 
million dollars, and then, for the first time, it utterly refused to perform 
its contract, and left the Rock Island Company without a bridge or the 
use of one, without its continuous line, with nothing but this fragment 
of a road from South Omaha to Lincoln, and even that the Pacific Com- 
pany prohibited it from Connecting with its tracks. For such a breach 
of such a contract no jury, no court, could justly measure the damages; 
no action at law could give adéquate reniedy. There was but one etiect- 
ive remedy, and that was the enforcement of this contract. That this 
remedy should be hère applied, the wrongs of the Rock Island Company, 
the interest of the public in rapid anil speedy transjiortation over con- 
tinuous linesat the least expense, and its higher interest in that wise ad- 
ministration of complète justice, which is the great safeguard of civilized 
Society, alike demanded. To bave re.used it, and left thèse wrongs un- 
redressed, would hâve been neither just nor équitable. 

The contract was within the corporate powers of each of the parties to 
it; each of them by its Own acts became legally bound to perform it; the 
powers of thè court below were ample to eniorce it; those powers were 
wisely exercised in granting its decree; and that decree is hereby af- 
firmed, with costs. 

The questions involved in the case of the Union Pacific RaUway Com- 
pany, Ajjpeltant, vs. Chiaigo, Milwaukee & St. Paul Railwny Company, Ap- 
peUee, are decided by the foregoing opinion, and the decree in that case 
ia also àffirmed, with costs. 
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QiBAB|) LrrB TNStmANCE, Annuity & Trust Co. et d. v. Coopeb d aï, 
iCia-cuU Court qf ^ppeals, Eighth Circuit. July ô, 1892.) 
No. 109. 

1, RbFBRSSOE— COKSTRCOTIOS O» OKDBR— APPBAt. 

On à pétition by contractors against the receivers of a rall-way to secure payment 
for ttiiB eçection of a building, the court ref erred the cause to a maater to ascertain 
the ainount "'lustly and equitably due as the true yalue of the work dons and ma- 
tériàlsfurnished.*' The master foundthework wasdoneunder acontract between 

, the i«ceiver8 and the builders, refused to hear évidence as to value, and reported 
the contract priée as the amount due. The court, after a hearin^ on exceptions, 

. oonfflrmed the report, and entered judgment thereon. Held, that while the order 

of référence was open to the construction that the actual value of the work and 

màterial was to be ascertained, yet as the trial court had held that it was not in- 

' ' teMeâ to bear so broad a construction, and had confirmed the report, an appellate 

court would not be justiflëd in holding the Contrary, where no injustice had resulted. 

& ÇONTRAÇT— EVIDBNOB TO ESTlABLIgH— MaSTBB'S FiNDINGS. 

' ' While dértain railroad buildings were in course of construction, a foreclosure suit 

was Instituted against the railroad Company, and two receivers were appointed. 

Shortly afterwards, by a joint letter, the receivers notifled tha builders to stop 

work, statihg that the;{r would later furnish designs and directions for completing 

the wïrk, "and you will name a gross sum for the performance of the same, whicS 

■ wlll be submltted to the court for approval. " New plans and spécifications were 

then prepared and approved by the court, and an order was entered directing that 

■ the buildings beoompîeted in acoordance therewith. The receiver in active charge 

; of that pûrtion of the road notifled the builders of this order, and soon afterwards 

• they titis'tvdrèd by letter Bubmittinç a bld for wMch they would complète the work 

an thô new plans. The active receiver testifléd that the receivers accepted the bld, 

and; that. a formai contract was prepared, and was signed by the builders, but 

"(vas aevet siéned by the receivers. Belyingon this contracta the builders com- 

' pleted the wôrk. The other receiver testifléd that he knew nothing of the bid, but 

that he afterwards saw the work going on, and assumed it was with his coUeague's 

eoncurrence, and without any estimâtes or contract. HeJd, that thèse facts were 

1 1 sufficieot to justify the master in flnding that the work was completed under a 

. binding contract with the receivers. 
K RuciirvBRS — Rbpodiation ci Pendino Oonthaots. 

' A builder who is engagea, under contract, in erecting a building for a railroad 
QOmpany at the time that receivers ^re appointed for the road, is entitled to re- 
muif eration on the basis of the contract prioe for the work done after the receivers 
> are: appointed, and before they make a new arrangement with him or notify him 
to atop work. 

Appeai from the United States Court in the IndianTerritory. Affirmed. 

J. W. McLoùd and S. A. Gilbert, (Samud Dickson, of counsel,) for 
Bfppellànts. 

: i. P. Sandds and A. Cf. Mosdey, ÇSandds & flïH, on the brief,) for 
a,p{)ellees. 

Before Caldwbll and' Sanboen, Circuit Judgea, and Shibas, Dis- 
trict Judgè. 

Shieas, District Judge. The Choctaw Coal & Ilail\ray Company, a 
Corporation Created under the laws of the state of Minnesota, with the 
right, among other things, to build and operate raihyays and to own 
aild aevèlop coal mines, was authorized by the acts of congress approved 
Fehruary 18, 1888, and February 13, 1889, to construct a railway within 
thé Iiîdian Territory. In connection with the building and opération 
of théilîrie of railroad, ànd the development of its mining interests, the 
cdmpahy, in May, liSéO, under took the érection, at South McAlester, in 
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the Indian Territory, of a building to be used as an hôtel and for offices 
for the Company, and entered into a con tract with W. H. Cooper & 
Son for the furnishing of the greater part of the work and material 
needed in the érection of the building, which was called the " Kali Inla 
Hôtel." For the purpose of securing the holding of terms of the United 
States court at South McAlester, which it was believed would add to the 
business of the railway and otherwise benefit the company, it was prom- 
ised on behalf of the company that if congress would provide for holding 
court at South McAlester accommodations for the court and its officers 
would be furnished free of cost to the United States, and congress, ac- 
cepting the proposition thus made, designated South McAlester as one 
of the points for holding court within the Territory. The company 
thereupon determined to appropriate part of the building in process of 
«rection to the use of the court and its officers. 

In December, 1890, a bill in equity was filed in the second judicial 
division of the United States court for the Indian Territory, wherein 
Langhorne Wister and the Girard Life Insurance, Annuity & Trust 
Company of Philadelphia were complainants, and the Choctaw Coal & 
Railway Company was défendant, one of the objects of the suit being 
to foreclose a mortgage given by the company upon its property to the 
Crirard Company as trustée. On the 8th day of January, 1891, E. D. 
Chadick and Francis I. Gowen were appointed by the court receivers 
of the property of the company, with authorlty to carry on the business 
of the corporation in ail its branches, and to appoint such agents as the 
company had done and as were necessary in the proper conduct of the 
business. On the 8d day of June, 1891, the receivers notified the con- 
tractors, Cooper & Son, to stop work upon the building known as the 
" Kali Inla Hôtel, " such notification being in writing, and reading as 
foUows: 

"SoTJTH McAlester, Ind. Tek., June 3d, 1891. 
, "Messrs. W. H. Cooper & Son, South McAlester, Indian Territory — Gen- 
tlemen: Under tlirecticn of the court we notify yen to stop ail work on the 
Kîili Inla Hôtel (rota this date, and make out your bili for the work done up 
to and including to-day. We will then furnish you with designs and direc- 
tions as to the work to be done, and you will name a gross sum for the per- 
formance of the same, which we will submit to the court for their approval 
or disapproval. Yours, truly, 

"Edwin D. Chadioe, 

"FeANCIS I. GOWEN, 

"Keeeivers Choctaw Coal & Ey." 

Upon receipt of this letter, Cooper & Son ceased work upon the build- 
ing, and made out a bill or statement of the sum then due them, which 
was approved by the auditor of the receivers. On or about June 7th 
H. W. Cox, who acted under the receivers as a supervising architect, fur- 
nished to Cooper & Son the détails and spécifications of the work re- 
quired to be done to fit the building for occupancy by the court and the 
officers "of the company, and Cooper & Son agreed to do the work thus 
«alled for for the sum of $10,250; and on the 7th day of July 1891, a 
«ontract in writing was drawn up, whereby Cooper & Son agreed to do 
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(tbe ^ori ftîjfî ftirpish the taateridls jcalled for by the spécifications pre- 
paredby tte arçhitect, and the recei vers agreed to pay tberelor the sum 
q{$lÙ,2ô0i • Ibis contract was signed by Cooper & Son and by H. W. 
Cç»?, as superivising architect, and the contractors proceeded with the 
work therein cajled for with the: full knowledge and approval of E. D. 
Chadick, the reeeiver who then had immédiate charge and supervision 
of the work being done upon the raihvay line. It aJso appears that the 
plans and spécifications in question had been submitted to the judge of 
the court having charge of the trust, and the same were approved by 
him, although no record entry of such approval was made at the time. 

Upon the oompletion of the building, according to the plans prepared 
by the architect, possession of the same was surrendered by the con- 
tractors, and it bas since been used and occupied by the court and by 
the officers of the company and of the receivers. Cooper & Son made 
out their bills for the, sums due them for work done since J une 3, 1891, 
which were certifled as correct by the architect having supervision of 
the "yyork done in remodeling the hôtel building. For the purpose of 
procuring payment of tbe sums claimed to be due them, the contractors 
tiled a pétition in the foredosure proceedings, setting forth the l'acts and 
praying for an order upon the receivers directing them to make payment 
of tbe sums claimed to be due, and further praying that a lien in their 
favor be established upon the building, and for other relief; to which 
petirion Francis I. Gowen, as reeeiver, and the Girard Trust Company, 
as trustée, filed auswers; and thereupon the court entered an order di- 
recting "that the claim of W. H. Cooper & Son be relerred to the mas- 
ter to takp testimony thereon, and to ascertain the amount justly and 
eqpitably due as the true value of the work done and naaterials fur- 
nished by them upon and lijr the Kali Inla Hôtel building at South 
McAlester, and that receivers' certificates bearing 7 per cent, inlerest be 
issued and delivered to them for one third of the amount so found to be 
due, and to sell and deliver in settlement thereof lumber at the market 
pric« thereof for one third of said amount, and the balance in cash to 
be borrowedoil certificates as hereinaiter authorized." 

A hearing was hàd belore the master, at which counsel for Reeeiver 
Gowen sought to introduoe évidence on thé point of the actual value of 
the work and materials furnished by Cooper & Son in the érection of 
the Kali lulai Hôtel building, but it was held by the master that, as 
the évidence shèwed that thé woik had been done under a contract, the 
question was 'whéther the contract had been complied with; that, until 
the existence of the contract was disprovéd, it was useless to offer évi- 
dence save Jipoft .'the i)oint whether tbe work had been done and the 
inaterials. had ibeen furnished in accordanee with the ternis of the con- 
tract relied Qn,i and upon thèse points* afler hearing the évidence ad- 
dïjced by botb parties, the master foundras matters of fact that Cooper 
& Son had don© the work and furnished the materials used in said 
building fllSSCI June 3, 1891, in reliance mpon a contract entered into 
with them, by.thei agents ol the receivers, and with their knowledge and 
approval; that tbe work done and materials furnished were in accord- 
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ance with thé plans and spécifications âpproved by the rebeivers and 
the court; that th.e worli so done had been delivered to th.e receivers; 
tUat there was due to Gooper & Son the contract price of $10,250, and 
the further sum of $842.74 for extra work done under a provision of the 
contract upon said building; that there was due for other work performed 
by the cpntractors a sunj sufScient to make the en tire amount due, after 
allowing ail crédits, tne sum of $14,919.37. Exceptions were filed to 
the findings and report of the master, but the court on the 19th of Jan- 
uary, 1892, afhrmed the same, and entered a judgment in favor of Cooper 
& Son for $14,749.45, to reverse vvhich the trust conipany and Gowen, 
receiver, hâve brought thé case by appeal to this court. 

The first point made on behalf of appellants is that the order of the 
court made at Ardmore, Ôctober 13, 1891, referring Cooper & Son's 
claims to the master, cobtëmplated an investigation of the entire cost 
of the hôtel building, to the end that the contractors should only be 
paid the true value of the work done and materials furnished by them 
in carrying on the work, afld therefore the master erred in refusing to 
hear évidence on this point, and in confining the examination to the 
questions whether the work and materials were furnished under a con^ 
tract binding upon the receivers and in accordance with its terms. There 
can be no doubt that the language of the order is susceptible of the con- 
struction claimed for it; btit, upon exceptions to the ttiaster's report, thè 
court granting the order rulëd that it was not intended to bear so broad 
a construction, and this court would not bejustitied in holding the con- 
trary, unless it was made clear that injustice has resulted therefrom. 
In fact, the rights of the parties are dépendent upon the questions heard 
and determined by the master, the primary one being whether Cooper 
& Son furnished the work and niaterial used in the hôtel building pur-- 
suant to contracts binding upon the receivers. If Cooper & Son were 
not acting under a contract, then évidence of the value of the work and 
materials furnished by them would be pertinent; but if they were act- 
ing under a contract, valid and binding upon the rebeivers, then, as the 
master held, the question would be whether the work done and mate- 
rials furnished met the requirements of the cohtract, in which event 
Cooper & Son would be entitled to the contract price. 

But one conclusion is justified by the évidence on the point whether 
Cooper & Son were acting under a contract fixing the obligations of the 
parties. In the letter of Juue 3, 1891, addressed to Cooper & Son and 
signed by both receivers, the former were directed to stop work on the 
hôtel building and to make ont their bill up to and including June 3d. 
This was done, and the account rendered was duly certified to by the 
architect and âpproved by the auditor of the receivers. The letter of 
June 3d further notifies the contractors that " we will then furnish you 
with designs and directions as to the work to be done, and you will 
narhé a gross sum for the performance of the same, which we will sub- 
mit to the court for their approval or disapproval." In a few days after 
the date of this letter the architect employed by the receivers fufrnished 
plans and spécifications for the work to be done in remodeling the fîrst 
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and second floors of the building for court purposes and for the rail- 
way offices, and the same were sent by Receiver Chadick to Muscogee 
forttiiè ëXamination of the courte and, being approved, the receiver waa 
direicted td proceed with the work. Thereupon the following letter wa« 
addiessed to Cooper & Son: 

"SotfTH MoAlesteb, Ind. Tbb., Juno 23(1, 1891. 
"Sféssra. W. S. Cooper & Son, South McAlester — Gentlemen: We hâve 
beeh àdviaèd by Major William Nelson, master, of the following order of the 
Uijit«fl iStates court: • Yôu are hereby directed to finish up court room and 
aU'tb?, offices on lower fluor of hôtel building, and also such rooms on second 
floor as may bé necessary,' in accoidance with estimâtes to be bereinafter fur- 
nished. Yours, truly, 

"EbwiN D. Chadick, for Recei vers." 

Oq June^l, 1891, Cooper & Son answered this letter, as follows: 
, i i , i "JtJNB 24th,1891. 

•? JT. i). Ghàdiçhi Eéq„ Reoeiver O. C * Ry. Co — Dear Sir: We will 
fprnisbÀU mateiial and complète according to plans and spécifications that 
part of the west balf of the botel building, to be used as U. S. court apart- 
nients, for thesum of seven thousand nlnebundredabdseVenty^eight dollars; 
also the éast part ofaaid building, to be lised as R. B. offices and auditor'S 
and bank department, as pet plans and spécifications, for the sum of twéntj- 
two hondredand seventy-two dollars; or both for ten thousand two hundred 
^d jl^ dollars. Tbe coDapany bas on band matçrial to thevidue of $2,500, 
wbicb it can f urnish, an^ deduct same from above ainount. 

, "JRèspectfuHy, W. H. Coopeb & Son." 

Ohadîok testified that thé receîvers accepted the bid thUs made; that 
he could not aay that a formai letter iofacceptancewas written, butit 
was bis impression that he didwrite a letter in regard to it; that thear* 
chitect pïêpared a formai contrabt in writing, with the plans and spéci- 
fications ajonexed, but that the same was never signed by the receivers; 
that Cooper & Son proceeded with the work, relying upon the contract 
agreed npon» and completed the work according to the plans and specir 
fications fnroished them. Mr. Goweu testified that he did not know of 
the letter ofJtine 24, 1891, in which Cooper & Son stated the price for 
which they wottld undertake the work, until towards the end of August; 
that he knew and saw that work was going on upon the court rooms 
and offices; that he assumed that Cooper & Son were going on with th» 
work with Mr. Chadick'g concurrence, without any regard to the direo* 
lions given in (the letter of June 3, 1891, and without furnishing any es- 
timate or majùng any contract, after due authority obtained from the 
court; that he Inade no proteSt at the time because he understood the 
work had to be donc, and he felt confident when it came to paying for 
it the court would take care that Cooper & Son would not be allowed 
»ny excessive BUm. Thus the évidence shows that the receivers notified 
Cooper & Son that plans and spécifications of the work to be donc in re- 
modelihg the building would be prepared, upon which they would be 
asked tostate the gross sum for which they would do the work accord- 
ing to the plans submitted; the plans were prepared and approved by 
the court, Qfiwhich notice was giveato Cooper de Son, who thereupoa 
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stated in writing the sum for which they would undertake the work; 
that Chadick, who up to that time had been the receiver in active charge 
qf the work in the Indian Terri tory, accepted the bid made, and directed 
Gooper & Son to proceed with the work; that Receiver Gowen knew that 
the work wa8 being donc, but made no objection thereto; that Gooper 
& Son commenced and completed the work called for by the plans and 
spécifications furnished them in the belief that they were to be paid the 
price stàted by them in their letter of June 24, 1891. Thèse facts en- 
tirely justify the finding of the master that Gooper & Son, in remodeling 
the building according to the plans furnished them, were acting under 
a contract binding upon the receivers. The fact that the formai written 
contract prepared by the architect of the receivers was not signed by 
them does not show that an agreement had not been reached. 

When the plans and spécifications were furnished by the receivers to 
Gooper & Son, and the latter had stated the gross sum for which they 
woiild pérform the work called for, the terms of the proposed contract 
were made plain, and, when Gooper & Son were directed to proceed 
with the work called for by the plans, the contract between the parties 
wàs closedj'and the préparation and signing of a formai writing would 
Oiily bave caEéd into existence additional évidence of the fact that the 
parties had contracted for the performance of the work included witliin 
the spécifications for the price stated in the letter written by Gooper & 
Son under date of June 24, 1891. It must, therefore, be held that the 
work done and materials furnished in carrying out the plans and spéci- 
fications furnished to Gooper & Son in June, 1891, were so done and 
furnished under a contract binding upon the receivers, which fixed the 
price to be paid therefor. The same is true of the work done up to and 
including June 3, 1891. The évidence shows that when the receivers 
were appointed Gooper & Son were engaged in the érection of the build- 
ing under a written contract dated May 23, 1890. The receivers took 
no steps to terminate this contract until June 3, 1891, when the letter 
of that date was written, directing the cessation of work, and under the 
terms of that letter, as applied to the existing facts, it must be held that 
the contractors are entitled to demand the contract price for the work 
done after the receivers were appointed and up to and including June 3, 
1891. The évidence shows, and the contrary is not claimed by appel- 
lants, that the contractors fulfilled the requirements of the plans and spéc- 
ifications under which they undertook the work performed by them, and 
therefore they hâve shown themselves entitled to the contract price for 
the work done, which is ail that the decree appealed from awards the 
appellees. 

Exception is also taken to the decree in that it directs that payment 
must be made on or before February 15, 1892, one third to be paid in 
receivers' certificates, one third in lumber, and one third in cash, it be- 
ing urged that thereby an undue préférence is awarded appellees over 
other creditors entitled to payment from the funds under control of the 
receivers. The gênerai rule is that equality is equity among the crédit- 
ors of a receiver, who is the représentative of the court having charge of 
v.5lF.no.7— 22 



itlie jpropÉfrty that is being adminiiistgiriçd .upon, apd tî^ereibre, unlessthere 
ia g*>d'and sïifficient reason to! the contrary, proportionate payments 
should bè made to ail; creditora entitled to share jn the cpmmon fund; 
and this is especially ;truç jf thers ja reasori to fear that the fupd availf 
able may, not be> sufflcient: to jweet ail demands in full. We are not 
Sufficieotly advised by'tbe record of the facts in this. case to déter- 
mine whether the deoïee should be modified in this particular. It 
maybô that the amount of funds under the çontrol of the receivers 
and the eqnities ofthe appellees, as known to the court having im- 
médiate , charge of the trust property, were such as to justify thé order 
made in this particular. As the time for payment fixed in the decree 
has-already; passed, a new order in this particular becomes necessary, 
which should be made byr.the court below, and in the making of which 
due regard should be hadito the equities and rights of other creditors as 
the saitoé may be made to appear before the court. 

The decree; appealed from is therefore afBrmed at cost of appellants, 
in 80 fair as ît awards judgment for the sum tberein named in favor of 
W. H. Gooper & Son; and the; cause is remanded to the court below, 
with instructions to enter an order directing the mode and time of 
payment,aïichBs the court may be advised is required by the eçjuitiea 
of tbecasdw 
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ICircuit Court (if Jipjpeals, XUghth Circuit. July 5, 1893.) 

,,■,'. ^:NO.80. 
1. MiNINO ClfAjIWS— CaPACITT OV yS^JAJ^nS TO HoM>. 

An alien wbo bas expendéd time, money, and labor lu exploring for and loôating 
a minln^ ■clàim on public lâiiab, conjointly wltb otbers, may bold his intereat, or 
reooyer tbe same if deprlved tb^reof, as against bis colocators, and as against ail 
the worid excepl tbe United States, though Rev. St. § 3319, confines the right of 
exj>loratioiii ^urchase, and odéupatlon of unsurveyed mlnlng lands to citlzens of tbe 
United St^at^iPr peison§ wbo a»ye declare;d their intention to becpme citlzens. 

3. SAME^^EHB^IÙTAnCS HT AMpTUT-rSfVtS AND FedBRAI, LAW8. 

The g^uestion wbetber an allen can Ihhèrlt an Interest in a mining claim looated 
upon goveïnment landa is deterfiiitied, not by the fédéral law, but by laws of the 
State in whifih tbe mine is s^tuated; and under Acte Colo. Not. 4, ISQ]^ and April 3, 
1887, aliens ma^ Inherit mining olaims looated In that state. 

8. CANCBLLATldN OP DbED— Ml8ilBi?RBSBÏ!TATI0NS. 

Where persons llvlng in a foreign country or a distant state, and having no In- 
dependentmeans oflcnowlei^e, are inducea to coi^vey an interest in a mining claim 
for a grossly inadéquate càttsidération, on tbe représentation of the pùrchaser's 
ageqt ttiat tuey bave no reàl iâterest therein, and that he desires the conreyances 
iperely fprtbeparpose of fortlfying.bis oy?n tltle against pendlng lltigation, suob 
conTéyàncéÉ will be set asidé, tbougb tbë représentations were'hohestly made. 

4. Same. ''"''■' ■ '■■':■ ,■,..■.■ •■! , 

But where a person livlnj; la: an adjoining state refuses to make a deed on sucb 
représentations, and causes inqulries to be made in her behalf and reçoives inde- 
pendent Information, and thenmukes a oonveyanoeforamucb largér considération, 
Sbe is concluded tbereby, though the oonsideration is stlU inadéquate. 
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& SaUB— tiÀCHBB. 

A delay of tbree years after maktng tbe first-mentloned deeds dld not, In snch 
case, constitute lâches, it appearing tbat, soon after ezecuting the same, the gran- 
tors oonveyed the same interestto atblrd person In trust to enable himto take pro- 
ceedinga for the recovery tbèreof, knowledge of which fact was promptly brought 
home to the purcbaser, and tbat the delay of the trustée was not caused b; the 
grantors. 
S. Bahe— Nbcessabt Parties. 

The satd trustée having entirely failed to take such proceedings, he should be 
made a pairty âpfeaâant in a suit brought by the grantors themselves to recover 
their Intere^t, since défendants are entitled to be protected by the decree against 
any subséquent demand on bis part. 

7. Bame. 

It was error to refuse a pétition by the représentative of a deceased daughter of 
the alien to become a party complainant, since tbe decree should be In such shape 
as to settle tbe rights of ail parties claiming under such alien. 

8. Same— Innocbnt Pubchasbk. 

The purcbaser having conveyed the title thus acqulred to a corporation of whicb 
he was the président and principal stodkholder, the corporation was not an inno- 
cent purcbaser, especially as tbe records of the county in which the mine was lo- 
cated sbowed tbat the alien was one of the original locators ; and the fact tbat after 
his death one of bis colocators publisbed a notice to him or his administrators, no- 
tifying tbem to pay his sbare of the outlay ezpended foi' holding tbe claim, on pain 
of a forfeiture of bis interest, could not render the corporation an Innocent pur- 
cbaser, it appearing tbat it miist hâve known that the publication was against a 
dead man, and without effect. 

9. Samb— Nbcessari Parties. 

The fact that défendant corporation bad conveyed a portion of the claim to an- 
othermining company did not render the latter a necessary party; for, while no 
decree could be entered affecting its rights, a final détermination could be had of 
ail the issnes between tbe actual parties. 

10. Cancellatiox or Dees— Tbndeb ov Pcbchase Monet. 

In a suit to cancel conveyances of an interest in a mine, plaintiffs need not ten- 
der a retum of the purchase money, where it appears tbat, in case of a decree in 
their favor, défendants would be required to account for past profits far in excess 
of the purchase price; for such price can be credited to them In the accounting, 
and their interest thus f uUy protected. 

Appeal from the Circuit Court of the United States for the District ol 
Colorado. Reversed. 

T. A. Green and Nix & Norlin, for appellanta. 

George J, Boni, Aaron Hdms, and T. H. EdsiiU, {Geà. D. Reynolds, of 
counsel,) for appellees. 

Belbre Caldwell and Sanboun, Circuit Judges, and Shiras, District 
Judge. 

Shiras, District Judge. The bill in this cause was filed in the circuit 
court of the United States for the district of Colorado, for the purpose of 
asserting the rights of the complainants, as heirs at law of one \Villiam 
James Wood, to an interest in a niining property situated in Pitkin 
county, Colo., and known hy the name of the "Emma Mine." Previ- 
ous to April, 1870, William James Wood resided at Owen Sound, in 
Canada, being a subject of Great Britain. On April 10, 1870, he came 
to the United States for the purpose of bettering his financial condition 
and prospects, leaving at Owen Sound his wife and family, save one sou, 
George, who accompanied him to the United States. The father and 
son went to Greenwood county, Kan., in which county the father pre- 
empted certain of the public lands, and lived thereon for some titne, go- 
ing thence to Colorado. On the 24th day of April, I8îi0, the said Wil- 
liam J^ Wood, Archie C. Fiak, and Andrew Kirkpatrick discovered an^ 
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locE^ted the mine afterwards knpwn as the "Emma Mine," ancl caused 
the same to be duly surveyed, and the boundaries of the claim to be 
marked with posts, and prépared and had filed in the recorder's office 
of Pitkin county a proper location certificate, as required by the provi- 
sions of the statutes of the United States, the same being filed July 26, 
1880- In October, 1880, Wood died at Leadville, Colo., intestate, leav- 
ing as his heirs hia widow, Margaret, and bis children, George, William 
H., Orman James, Matilda, Charles E., Thomas E., and Hiram A. In 

1881, George Wood died in Kansas, leaving a widow, Margaret, surviv- 
ing him, who bas since married James Cavner. Matilda Wood married 
William Scott, and died in 1882. Archie C. Fisk in the spring of 1883 
caused to be published in a newspaper a notice addressed to William J. 
Wood and his administrator, stating that be had expended on said 
Emma Iode $100 for work and improvements done during the year 

1882, and that repayment of his share must be made by said Wood 
within 90 days or his interest would become the property of said Fisk. 
When this publication was made Fisk knew of the death of his coloca- 
tor Wood, but he did not attempt to give notice to his heirs. On the 
3d day of March, 1884i the said Fisk conveyed his interest in the Emma 
mine to orie John Hulbert, who made the purchase and took the con- 
veyance for the use àrid benefit of Jérôme B. Wheeler, who by other 
conveyances, not necessary to be stated in détail, had become possessed 
of the title of Kirkpatrick in the mine. 

A claim was asserted to the Wood interest through one Almira Brown, 
who claimed to be the widow of William J. Wood, and who transferred 
an interest of one sixth to Emma Moody, wife of Henry Moody, and 
litigation was had over the claims thus asserted. It may be said, in 
passing, that the claim thus based upon the alleged relation of husband 
and wife between William J. Wood and Almira Brown seems to bave 
been wholly Without foundation. By reason, however, of this and 
other litigation, Jérôme B. Wheeler, in 1885, deemed it necessary to 
fortifj' his claim to the mine by obtaining conveyances from the heirs 
of William J. Wood, and to that end James H. Devereux, agent for 
Wheeler, went to Owen Sound, Canada, with other parties acting in 
the sanië interest, àhd therè ascertained that the widow of William J. 
Woôd wà^still living, ha.ving since his death intermarri ed with William 
Billings. Henry Moody had gone to Owen SoUnd on the same errand, 
and it became a race of diligence as to which one should procure a 
deed or relèàse from Mrs. Billings. The resuit was that Mrs. Billings 
exeOuted a Mease bf her interest in the mine for the sum of $2,500 to 
David fiobertéon, of Chicago, 111., but in fact for the benefit of Wheeler, 
the deëd bèarihg date April 15, 1885. Devereux then went to Chicago, 
and there sàcceeded in getting a releasè from Jaines 0. Wood, or Orman 
J., as be was christened, a son of William J. Wood, of his interest in 
the prôpétty for thé sum of $230. Through the àgency of one P. J. 
Connor, acting in the interest of Wheeler, who went to Port Arthur, 
Canada, for that purt^ôse, a deed vas obtained from Charles E. Wood 
releasing his intereât in the mine for the sum of $266.66. 
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On the 18th of April, 1885, Mrs. Billings executed a deed of h3r in- 
terest in the Emma mining claim to Richard J. Doyle, "to hold the 
same upon the trusts and according to certain terms which hâve been 
declared between the said party of the first part and second parthereto." 
In the month of May folio wing James 0. and Charles E. Wood executed 
deeds of like import to Doyle, covering their interest in said mine, ail 
of which deeds were placed on record in Pitkin county, Colo. Thèse 
deeds were executed because the grantors clairaed that they had been 
misled in releasing their rightsto Wheeler, and their purposewas to hâve 
Doyle act in their behalf in asserting their claim to the property. 

In November, 1885, Jérôme B. Wheeler, with other parties owning 
interests in mining properties adjacent to the Emma mine, organized a 
corporation known as the Aspen Mining & Smelting Company, and 
on the 30th of November, 1885, Wheeler executed a conveyance of his 
interest and title in and to the Emma mine to said corporation. For 
some reason, not made apparent in the testimony, Doyle failed to bring 
auy proceedings for the assertion of the rights of Mrs. Billings and her 
sons, and finally, in 1887, Mrs. Billings went to Colorado for that pur- 
pose; and on the 14th of April, 1888, the présent proceedings were insti- 
tuted, wherein Margaret Billings, James 0. Wood, Charles E. Wood, and 
Margaret Cavner are complainants, and the Aspen Mining & Smelting; 
Company, Jérôme B. Wheeler, Clinton Markell, Thomas E. Wood, Wil- 
liam Wood, and Hiram A. Wood are named as défendants. It appear- 
ing that William Wood was insane, and that Hiram A. was a minor, 
William E. White was appointed guardian ad litem for them, and filed 
an answer in their behalf, claiming that each of the named parties was, 
and continued to bej the owner of an undivided one thirty-sixth inter- 
est in the Emma mining property, and therefore joined in the prayer df 
the bill for an accounting. Thon;as E. Wood answered the bill, assert- 
ing that he was the owner of one thirty-sixth interest in said property, 
and likewise joined in asking for an accounting from Wheeler and the 
Aspen Company. At the November term, 1889, William G. Scott, as 
the représentative of the interest of Matilda Scott, deceased daughter of 
William J. Wood, sought to be admitted as a complainant in the pro- 
ceedings, but his pétition in that respect was denied; and at the same 
time, on motion of complainants, the bill was dismissed as to Clinton 
Markell. On the lOth day of May, 1890, the cause was iinally heard 
upon the issues presented by the bill, the answers of Jérôme B. Wheeler, 
and of the Aspen Mining & Smelting Company, the replications thereto, 
with the évidence adduced on behalf of ail the parties, and on the 20th 
of October, 1890, a decree was entered dismissing the bill upon the mér- 
ita. Thereupon the cause was appealed to this court by the complain- 
ants, and has been finally submitted, after full argument, by counsel for 
the respective parties. 

The first position taken by counsel for the défendants isthat itis nec- 
essary for the heirs of William J. Wood to prove that when he joined 
with Fisk and Kirkpatrick in the location of the mine, in 1880, he hàd 
liecome a naturalized citizen of the United States or had properly de- 
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dared hisintention to become siibh. By sectîori'2319 of the Revised 
Statutes, itis enaeted that "ail yaluableimining deposita in lands be- 
longing tothe United States, both surveyed and unaurveyed, are hereby 
declared to be free and open to exploration and purchase, and the lands 
in which they are found to occupation and purohase by citizens of the 
United States, and those who bave deelared their intention to become 
such," etc., and the contention of counsel is that as it is not denied 
that, when Wood came to the United States in 1870, he was then a sub- 
ject of Great Britain, hia heirs must show that he had become a natural- 
ized citizen of the United States, or had declared his intention to become 
such before the location of the Emma mine, in the spring of 1880, be- 
fore they can assert title to the mine through him. It would certainly 
be inéquitable to rule tha!t if Wood were living his colocators, Fisk and 
Kirkjaatrick, orany one claiming under them, could deprive him of his 
interest in the mine simply because he was an alien. To hold that, 
after Wood had expemled time, labor, and money in prospecting for and 
locatingthe mine conjoiutly with them, they could oust him therefrom, 
or refuse him the right of participating in the proceeds thereof, would 
be nothing short of legalized robbery. Hia alienage, if it existed when 
the mine was located, would not hâve the effoct of transferring his in- 
terest to his colocators.^ The United States might, by proper proceediugs, 
hâve dèprived him of the benefits of the location made by him, but 
Fisk and Kirkpatrick could not avail themselves of the right of escheat 
belonging to the government. Thus in Oraig v. Ledie, 3 Wheat. 563, it 
is said : 

"New, what is the situation of an allen ? He can not only take an interest 
In land, but h freeliold intcirest in the land itself, and may hold it asainst ail 
the world but the king, and even against him, until otHce fuund, and be is 
not accountable for the r^nts aiid pioflis previou-sly received." 

In Or(m V. De Valk, 1 Wall. 1, the question arose on the following 
facts: One Halsey by will devised real property situated in Rhode Island 
to trustées f«r the beneïit of his daughter, Maria De Valle, who was a 
native and iestdent of Buenos Ayres, and upon her death the property 
was to go in fee to her children, provided they should, within fiveyeara 
alter being inibnned of the decease of their grandlàther. take up their 
permanent résidence in the United States; and in event of their tailure 
so to do, tben, after payment of certain legacies, the residue of the prop- 
erty was to be cbnvéyed to one Cross upon certain conditions. A stat- 
ute of Rhode Island provided that " courts of probate shall hâve power 
to grant pétitions of aliens for leave to purcliMse, hold, and dispose of 
real estate within their respective towns, provided the alien petitioning 
shall, at the time of his pétition, be résident within this state, and shall 
bave made déclaration, according to law, of his intention to become a 
naturalized citizen of the United States." Orosa filed a bill in equity in 
the circuit court for Rhode Island against the trustées and beneticiaries 
naméd in the will, setting forth that the trusts in favor of Mrs. De Valle 
and her children had failed by reasoo of their alienage and inability to 
hold real estate in Rhodé Islande it not appearing that they or any of 
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them hacî ever pètitioned for such right or declared an intent to become 
a citizen of the United States; that consequently the devise in the will 
to him took efFect when the will was probated, and relief in varions 
forms was prayed. 

The suprême court held that Mrs. De Valle, notwithstanding her 
alienage, took an équitable life estate by the will, deiéasible only by 
action of the sovereign, upon what was declared to be a familiar princi- 
ple of law, to wit: "That an alien may take by deed or devise, and hold 
against any ono but the sovereign, until office found." In Osterman v. 
Baldwin, 6 Wall. 116, Baldwin, a citizen of New York, asserted a title 
to land in Texas acquired by purchase from the Galveston City Com- 
pany in 1839, before the admission of Texas into the Union. The con- 
stitution of Texas prohibited aliens from holding real estate in that 
country, and this prohibition was relied on as a défense to the suit 
brought by Baldwin in 1850 to establish bis title to the lands. In de- 
ciding the case, the court held: 

"It is true, as the défendants insist, that when the purchasea were made 
by Baldwin, Texas was a foreign country, with a constitution forbidding 
aliens to hold real estate. But the défendants cannot object on that ground. 
Until offlce found, Baldwin was compétent to hold Lind against third persuns. 
No one has any right to complain in a collatéral proceeding if the sovereign 
does not enforce h is prérogative." 

Turning next to the provisions of the law of the state of Colorado, 
we find in the constitution of the state, adopted in 1876, the déclaration 
that "aliens, who are or may hereafter become ftona fide résidents of this 
state, may acquire, inherit, possess, enjoy, and dispose of property, 
real and personai, aa native-born citizens." Article 2, § 27. 

By an act of the législature adopted November 4, 1861, it was pro- 
vided that — 

"Ail aliens may take, by deed, will, or otherwise, lands and tenements, 
and any interest therein, and alienate, sell, assign, and transmit the same to 
their heirs, or any other persons, wiiether suçh: heirs or olher persons be citi- 
zens of the United States or not; and, upon the decease of any alien having 
title to or interest in any lands or tenements, such land and tenements shall 
pass and descend in the same munner as if such alien were a citizen of the 
United States. * * * The personai estate of an àlien, dying intestate, 
who at the time of his death shall réside in this state, shall be distribuled in 
the same manner as the estate of natural-born citizens; and ail persons shall 
be entitled to their proper distributive shares of such estate under the laws 
of this state, whether they are aliens or not." , 

By an act approved April 2, 1887, (amended April 18, 1889,) non- 
resident aliens and foreign corporations and syndicates were prohibited 
from acquiring title to any body of agricultural, arid, or range land ex- 
ceeding 2,0G0 acres in quantity, but by section 5 of this act it was de- 
clared that "this act shall not be so construed as to prevent any non- 
resident alien * * * from acquiring the title to and possessing and 
working any of the mines in this state." 

It thus appears that, if Wood were living and had brought a proceed- 
ing for the enforoement of his title and right to an ùndivided one-third 
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interest in the Emma mine against the présent défendants, they could 
not object thereto, either under the laws of the United States or of the 
State of Colorado, on the ground that he was an alien, that beiug a 
privilège reserved to the sovereign only. At the time of his death he 
held and possessed a right and tifle indefeasible as against ail the world, 
save the sovereign, and defeasible by the latter only by direct proceed- 
ings for that purpose. The title and interest thus possessed by Wood 
passed, at his death, to those who by the laws of the state of Colorado 
were capable of inheriting property in that state., Thus, in U. S. v. 
Fox, 94U. S, 315, it is said: 

"The pd«er of the state tô regulate the tenure of real property within her 
lituits, and the modes of its acquièition and transfer, and the ri^^s of its de- 
sceQt,; and the extent tp which a testaraentary disposition of it inay be exer- 
cised, by its. owners, is undDub|;ed. It is an established principle of law» 
every]wliere recognized, arisihg îrom the necessity of the case, that the dispo» 
sition of Itomovable property, whether by deed, descent, or any other mode, 
is exclusively subject to the government witliin whose jurisdiction the prop- 
erty 'iSîSituated. McOormiok Vf, Sullivant, 10 Whe&t. 202. The power of 
theétateln this respect (ollow« from her sovereignty, within her limits, as ta 
ail iDaitefS ; over which jurisdiction bas not been expressîy or by necessary 
implication transferred to the fédéral gOTernment. The title and modes of 
dispasition of real property within the state. wliether mteir vivos ov testa- 
mentary, are not matters placed under the eontrol of fédéral authority." 

In Mmrkk V. PatnckyliQlS. S. 166, 7 Sup. Ct. Rep. 147, the gên- 
erai question was considéreki by the ëupreme court in a case wherein the 
defendftht claimed that be wa» the only heir having inheritable blood, 
aiïd theriefôre was ehtitled to the realty in dispute as against the plain- 
tiffs, they claitning through an alien. The land in dispute being situ- 
ated in Texas, the suprême court held that the question whether the 
alien could inherit from the common ancestor depended upon thé laws. 
of the state of Texas. JFollowing the construction placed upon the vari- 
0U8 statutes of the state by the suprême court of Texas, it was held by 
the suprême court of the United States that the rule of the common 
law, that aiieiis are not deemed to be heirs at law, having no inherita- 
ble blobd, waâ çîiànged by the législation of the state, which placed the 
alien upon the s^me footing as a citizen of the United States, and there- 
fore the fact of alienage was not a bar to the vesting of the estate by de- 
scend • 

As already shown, by the laws of the state of Colorado it is expressîy 
enacted that an alien may take the title, by deed, will, oi" otherwise, ta 
property, real and personal, and may transmit the same to his heirs, 
whether sucli heirs be citizens or not, and in the distribution of estâtes. 
aliéna «ihall stand ùpon the samefooting as citizens of the United States. 
By, section 910 of the Revised Statutes of the United States it is pro- 
vided thaf'no possessory action between persons, in any court of the 
United States, for the recovery of any mining title, or for damages to. 
any such title, shall be affected by the fact that the paramount title to- 
the land in which such mines lie is in the United States, but each case 
shall be adjudged by theilaw of possession." The évidence in the case 
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shows beyond controversy that Wood had become a reaident of the 
State of Colorado, and was such at the time of the location of the mine 
and at the date of his death; and there is, furthermore, évidence tend- 
ing to show that he had, while residing in Kansas, declared his inten- 
tion to become a naturalized citizen of the United States. If this was a 
proceeding on behalf of the govemment in the nature of office found, it 
would be necessary to consider this évidence in détail, as in that case 
Wood's rights would be dépendent upon the question whether he had 
in fact declared his intention to become a citizen; but, as we hâve al- 
ready shown, that question is wholly immaterial in this collatéral pro^ 
ceeding between private parties. It having been proven that Wood was 
in fact one of the original discoverers and locatorsof the Emma mine, 
it being so located upon the public domain of the United States, it fol- 
io ws, under the doctrine of the cases already cited, that no one could 
question his right therein on the ground of alienage, save the United 
States. As to ail third parties, Wood was, at the time of his death, 
the owner of the undivided one third of this mining property; and his 
property rights, he dying intestate, passed at his death to such parties 
as by the laws of Colorado were recognized as his légal heirs. Being a 
résident alien of Colorado, his property, real and personal, passed one 
half to his widow, and the other half in equal shares to his children, 
the alienage of any one or ail of thèse parties not being, under the laws 
of Colorado, a bar to taking property by descent in that state. It thus 
appears that upon the death of William J. Wood, in October, 1880, 
his widow and children became làwfully vested with the title to an un- 
divided one third of the mining property in dispute; and the next ques- 
tion to be considered is whether they, or any of them, hâve parted with 
or become divested of the title thus passing to them. 

It appears that Wood left surviving him, as already stated, a widow 
and seven children. It is not claimed that any conveyance, transfer, 
or release of the title or interest of Matilda, William H., Thomas E., or 
Hiram A. Wood was ever executed to the défendants or any of them. 
It is claimed, however, that the complainants, Margaret Billings, James 
O. Wood, Charles E. Wood, and Mrs. Cavner, formerly the widow of 
George Wood, hâve conveyed their interests and title to the défendants, 
or to other parties through whom the latter claim title, and the ques- 
tion to be determined is whether the conveyances made by thèse parties 
are valid and binding, or whethet they were improvidently made, and 
under such circumstances as that the grantors can repudiate the same. 
The évidence introduced upon this branch of the case is very volumi- 
nous, and it will not be attempted to set forth the same in détail. We 
will consider, first, the conveyance executed by Margaret Billings, for- 
merly Mrs. Wood. It is not disputed that when she executed the deed 
in April, 1885, she resided at Owen Sound, Canada, and had no per- 
sonal knowledge of the mine, its value or condition, nor of her actual 
title or interest therein. The évidence clearly shows that until Henry 
Moody and the agents of Jérôme B. Wheeler visited her at Owen Sound 
fihe had no knowledge of the fact that when her husband died he was 
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thia owner loi an undividèd! ohe-tthirfl intèrest in tbe mifiing property 
now in dispute. Ail the inforniatibn she bad upon .the subject up tQ 
the tîme she executed the deed of her intèrest wàs: deriwed from the 
statements tnadétè. her by those who were endeavoring to procure a con- 
veyancé àf iher rights as cheaply laa possible^ and they knew she had no 
ôthfer informition» andcould not, at Owen Sound, procure information 
from ai^y otherparty 'or, source,' AU statements of fact made by thera 
were madeifoSthei-puTpoae of inducing her to exécute the deed, and un- 
der such cirounistances that it ia noti permissible for them to say that 
she should not hàvfe reilied on ihem, but should bave itiade other and 
independènl iiiquiries and ascertained the facts for herself. 

The recotd eontains tbetestimony of ail the parties who partici pated in 
the negotiatlons resulting in the exécution of the deed by Mrs. Billings. 
ïhe gênerai purporl.of the wholè can be fairly gathered from the évidence 
of 'William MasBony a witness called on behalf of the défendants. Thia 
gentlemari ië a;practicing solicitor 1-èsiding at Owen Sound, and was 
présent afcthej interview had ; by Devereux with' Mr. and Mrs. ,Billings 
when the deed wàs: éxeeuted, having. been retaiaéd by'Devereux to pré- 
pare the deed aiid. supervise its formai exécution. , His testimony im- 
presses usi favorably in respect to randor and fairness, and we feel en- 
tirely jUstified in relying upoh his statements asshowing the gênerai 
nature ôf the représentations made to Mrs. Billings, and which resulted 
in the' exécution ofi the deed of her intèrest in the property. This wit- 
ness testified ! that Devereux stated .to hira, and repeated the same to 
Mrs. Billings, thât Wood had, with,others, located thé mine, but that 
he had not paid his dues thereon, and consequently had been advertised 
out; and, further, that: it was doubtful whether Wood had beconie a 
citizen of the United Stàtes', and hencethe Wood heirs, including Mrs. 
Billings, had no intèrest or title in the mine; that owing to other litiga- 
tion the parties he represented were wiiling to pay a: reasonable sum for 
a conveyancé;froni the Wood heirs, although they hàd no légal claim to 
the property; that the mine was valuable, but it was involved in litiga- 
tion, and thé conveyances from the Wood .heirs were desired for use in 
defending against such litigation. ■ It is entirely clear from the testi- 
mony ofthis; witness that the understanding he had of the matter was 
that the Wood heirs hàd no claim or right to the property, and that 
whatever Mrs* Billings could get was so much cleâr gain, or, to use the 
exact language of the witness, "Front the facts that I know of the case, 
T believe: that Mrsj Billings dropped into $2,600 that she would not 
otherwise hâve gotten." From ail the évidence introduced on behalf 
of the défendants, it is niade perfectly plain that Devereux and those 
acting with him constantly insisted that the Woûd, heirs had no right 
or intèrest irii the mine, and it is equally plain thdt Mrs. Billings finally 
consented to exécute a deed because she beliéved the représentations 
thus made were true. It is, under the circumstances ofthis case, im- 
material whether Devereux knew the falsity of thèse statements or not. 
Even though; he then believed them to be true, yet as it now appears 
beyondidoubt'that thèse statements were without foundation, and that 
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the Wôod heirs held the title to one third ôf the property, equity will 
not permit the grantee in the deed to enjôy the benefits thereof when it 
appears that the grantor was induced to exécute it through a total mis- 
apprehension of her right and title, which misapprehension was caused 
by the représentations of the grantee or his agents, even though such 
untrue représentations were at the time màde in good faith. In such 
case the inequity would exist, not in the making the représentations 
originally, but in claiming the benefit thereof after discovery that the 
other parly had been misled, to her injury, by relying on the statements 
made for the purpose of inducing action on her part, which now appear 
to hâve been wholly untrue. Thus in Whteler v. Smith, 9 How. 65, it 
is held thàt where the parties stand in unequal position, and one party, 
reposing confidence in the statements made by the other, surrendera 
rights without a proper understanding of them, the conveyance thereof 
will be set aside, éven though there was no fraudulent intent on part 
of the person making the same. In Smith v. Eicharda, 13 Pet. 26, the 
rule is stated to be that a material misrepresentation, if relied upon, 
will justify setting aside a contract, even though innocently made, be- 
cause thereby the contracting party is misled to his injury. The facts 
of the case at bar bring the same fully within the ruling of the suprême 
court in the case last cited, to wit, that a misrepresentation or mistake, 
innocently made, is ground for rescinding a contract, if the misrepre- 
sentation was about a material matter, if the other party relied thereon, 
having a right so to do, and was thereby misled to his substantial in- 
jury- 

Mrs. Billings testifies that she was induced to exécute the deed and 
other papers demanded of her, because she was led to believe that she 
and her children had no right or title to the property in question, and 
the testimony of ail the witnesses confirms this. That the représenta- 
tions on this subject were made to her for the purpose of inducing her 
to release her rights is not questioned, nor that the same were in regard to a 
material matter. Devereux testifies that when he, acting for Wheeler, pro- 
cured the exécution of the deed and power of attorney by Mrs. Billings 
in April, 1885, the mine had then yielded over $300,000; and from the 
indications given by the ore then in sight, in his judgment, (which after 
€vents more than justified,) it would certainly produce as much more, — 
thus making the one-third interest belonging to the Wood estate worth 
in the neighborhood of $200,000, of which one half would belong to Mrs. 
Billings. If it be true, as testified to by Devereux, that he stated thèse 
facts in regard to the value of the mine to Mrs. Billings, it is made cer- 
tain, beyond question, that she was induced to release her claim to this 
large sum for the comparatively small amount paid her, because she 
placed confidence in the statements so persistently made to her that she 
and her children had , in fact, no right or title in or to the mine or its 
products. Leaving out of considération ail the évidence on behalf of 
complainants, and giving force only to that on behalf of the défendants, 
no other conclusion is possible than that Mrs. Billings was induced to 
release her right to the property in question because she was made to 
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feieMwe that sbe had no real or substanlial intereat thereîn, and thîs be- 
lief was intentionally created by tbe statementa made by the agents of 
the défendant Wheeler. 

When they were made, tbe parties acting for tbe défendant Wheeler 
well knewtbat Mrs. Billings bad no information in regard to ber rights, 
andcould not possibly obtain any from any source then within reason- 
able reacb, and that sbe must, from tbe very necessitiea of the case, rely 
upôd-the truth of tbe statements made to ber. They cannot now be 
beard' to say tbat sbe sbould not bave relied on tbe statements thus 
made ber, or tbat sbe cannot complain of tbe injury caused her by the 
reliance ehe placed in tbe trutbfulness of tbose who certainly did their 
utmoSt to induce confidence on ber part. Without furtber élaboration 
of tbis point, we bold that tbe évidence requires us to find that Mrs. 
Billings was misled to her serions injury when sbe was induced to deed 
away ber right and title to tbe mining property in dispute for a wholly 
inadéquate eum, and tbat tbe circumstances under which tbis action on 
ber part was procured were sucb as to justify the conclusion tbat she 
sbould not be beld bound thereby. 

The deeds from tbe sons, James 0. and Charles E. Wood, are voida- 
bie for tbe same reasons. They were clearly induced to exécute them 
tbrough tbe misrepresentationa made them, and when they had no 
knowledge or just conception of the real efïect of the action taken by 
them at the solicitatiûn of the agents of the défendant Wheeler, as is ev- 
idenced by tbe small amounts they received for the deeds executed by 
them, being $230 in one case, and $266.66 in the other. 

In regard to the conveyance executed by Mrs. Cavner, who was for- 
merly tbié widow ôf George Wood, we tbink it must be held that she ia 
bound thereby. The; évidence shows tbat when she was askod to exé- 
cute a dfeed for ber interest she did not rely wholly ùpon the statements 
made her by Deverettîx. She was then a résident of Wichita, Kan., 
and sbe oonsulted with attorneys at that place, whôwrote in her behalf 
to Lead ville, Colo., and itwas notuntil afterthe repiy had beeii received 
that she consented to make a deed. She demanded and received $2,500 
for berintèrest, and we cannot say that she was not induced so to do by 
tbe matters oontained in the letter received by ber attorneys, which is 
set fortb at-lengtb in tbe évidence. It clearly appears that sbe was not 
content to act upon the statements made her by Devereux, but she 
soughtotber advice and other raeans of information; and we are not jus- 
tified in holding that she can now claim tbat she was misled by any con- 
fidence reposed in the statements made by Devereux. 

The great length of tbis opinion compels us to deal very briefly with 
tbe other questions discussed by counsel. It is urged on behalf of the 
défendants that tbe parties complainant bave beén guilty of lâches in 
the institution of thèse proceedings, in that substantially three years were 
allowed to'elapse after the exécution of the deeds made by Mrs. Billings 
and hfer sons before tbis suit was brought. Certainly, as against the 
minor and the son who is insane, sucb a plea is without force. On 
part of Mrs. Billings and her sons James and Charles, it appears that^ 
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in a few days after they had executed the deeds in question, they took 
action indicating clearly that they did not propose to acquiesce in the 
wrong done them, and the évidence justifies the conclusion that knowl- 
edge thereof was promptly brought home to the défendant Wheeler. 
On the 18th of April, 1885, Mrs. Billings executed a deed of her inter- 
est in the mine to one Richard J. Doyle, which was duly recorded in 
Pitkin county, Colo., as were also deeds of like ténor executed by her 
sons Charles E. and James 0. Wood and by Mrs. Cavner. The pur- 
pose of thèse conveyances was to enable Doyle to take proceedings for 
the recovery of their rights and interests. It is thus made clear that 
Mrs. Billings and her sons did not remain sjlent until after developments 
had shown a great increase in the value of the property conveyed by 
thein, but they asserted that they had been misled within a very few 
days, and took immédiate steps looking to the enforcement of their rights, 
tp the knowledge of the défendant Wheeler. Why Doyle did not carry 
out the trust committed to him we cannot say, but it is clear that bis 
failure to act was not caused bj' Mrs. Billings or her sons, and, as the 
présent action was brought before the statutory bar of limitations had 
become applicable, we do not find anything in the record calling for the 
application of the doctrine of lâches. 

Neither do we think that the Aspen Mining & Smelting Company can 
be said to be an innocent purchaser for value of the interests of the Wood 
heirs in this property. That Company was organized in November, 
1885, Jérôme B. Wheeler being the principal stockholder, an incorpo- 
rator and président of the company, and also the grantor to the Com- 
pany of whatever title it received to the property in dispute. The rec- 
ords of Pitkin county showed that William J. Wood was one of the 
original locators of the mine. It is not made to appeàrin the pleadings 
or the évidence that the company was ignorant of the claims or rights 
of the heirs of William J. Wood. In the answer filed by the company, 
it is averred that Fisk published a notice in a newspaper at Pitkin, Colo. , 
addressed to William J. Wood or his administrator, notifying them that 
payment must be made of their share of the outlay for the year 1882, 
or, in default thereof, Wood 's interest would be forfeited to Fisk; and 
claim of title is based upon this averment. It cannot be questioned, 
however, that Wheeler and the company when they received deeds, the 
former from Fisk and the latter from Wheeler, knew that when this no- 
tice was published Wood was dead, and his title was vested in his heirs, 
whoever they might be, and that consequently the effort to forfeit Wood's 
interest by publishing a notice addressed to a man then known to be 
dead was whoUy nugatory. To sustain the claim of being an innocent 
purchaser for value, it was incumbent upon the company to plead and 
prove the facts necessary to support the plea, and this it bas not done. 

It is further suggested that this proceeding cannot be maintained, 
because Mrs. Billings and her sons did not repay or tender back the 
money paid them by Wheeler before bringing this suit. This point 
cannot be urged against the heirs, who received nothing from the de- 
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fendatiiij an*î, asagainBt Mrs.-Ôillings and Charles E. and JameS Ô. 
Wood, wethink the faots take the case ont àf the gênerai rule invoked 
by defetadants. Where itis sotight to rescind a eontract and obtain a 
retransfèr of propertyj'the*party Beèking such i?eleàse nmst, ordinarily, 
place,!ôp6tfer toplseôi the other party in thé same position he would 
hâve booupied if the cbniWffCt haiJ'Aot been mdde/ ' In the case at bar, 
if complatfifants succeed în obtainîng the relief they seek, the défendant 
Wheeleir will bave to aéccHint for such sums belonging to the Wood in- 
terestas it'^ay be provefa he recéived from such interest, and it cannot 
be presuraed'that he willbe entitled to be actUally pàid any sum what- 
ever by the complaitiaînts, In the accounting that must be had, 
Wheeler will be entitled to crédit for the suflis paid by him, and bis 
rights can be, in this particnlar, fully protected in the final decree. 
Thackrahv. Haa8,im\]. S. 499, 7 Sup. Ct. Rep. 311. 

In argument, counsél for the défendants raise the objection that the 
proper parties are not beforé the court, in thàt the Compromise Mining 
Company, towhom the Aspen Company conveyed part of the Emma 
mine, is not made a defeadant, and further because Doyle, to whom 
Mrs. Billings and two of her 'sons conveyed their title and interest in 
trust, is not a party. It appears that the Compromise Company claims 
title to some four acres of the Emma mine location under a conveyance 
from the Aspen Compariy. Of course, any decree rendered in this cause 
as it now stands cannot afifect the title of the Compromise Company; 
and, if it is the purpose of complainants to assert title to the realty con- 
veyed to the Compromise Company, that Company should hâve been 
made a party delendant hereto, in oiràer that the one hearing and de- 
cree should dispose" of the entire controversy. The rights, however, 
of the parties to the présent proceeding, can be determined without the 
présence of the Compromise Company, and ils absence, therefore, is not 
an insuperable objection to entertaining the bill in its présent form. We 
think, however, that Doyle should be made a party to the proceeding, 
in order that any right or claim he may hâve may be settled in the 
final decree. He can be made a party défendant, and, if he does not 
enter a voluntary appearance, service by publication can be had, so as 
to confer jurisdiction over the property upon the court. This is neces- 
sary for the proper protection of the défendants. They should not be 
left subject to be again called to account by Doyle, afler meeting the 
claims asserted by the widotv and heirs of Wood. As Mrsl Billings 
and her sons conveyed their title to Doyle in trust, they should protect 
the défendants against any claim Doyle may assert, before they compel 
the défendants to account to theni for the property transferred to Doyle 
in trust. The case should not be left in such shape that, alter the de- 
fendants have':been compelïed to fully account to complainants, they 
may be again; called to account by Doyle as the grantee of complainants, 
and for the protection of the défendants in this regard it is necessary 
that Doyle should be made a party to the suit. We are also ofthe 
opinion that the pétition of William G. Scott for leave to join in the bill 
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as complaiiiant, representing the interest of Matilda Scott, should hâve 
been granted in order that the one proceeding should settle the rightg 
of ail the parties daim ingunder Wilham J. Wood. 

Thedecree appealed fromi istheçefore reversed at the coat of appel- 
lees, and the cause is remanded to the circuit court, with instructions 
to permit William G. Scott, as représentative of Matilda Scott, deceased, 
to become acocomplainant in the bill, and to require Richard J. Doyle 
to be made a défendant to the proceedings, in order that any right or 
claim he may hold to the property in dispute may be settled by the 
final decree herein; and whepi thèse steps hâve been completed a decree 
sh^ll be enter^ed çanceling the deeds and powers of attomey executed by 
Margaret Billings, James 0- Wood, and Charles E. Wood to David 
Eobertson, J^mes H. Devereux, or other parties, purporting to convey 
their interests in the mining property in the bill described, and which 
are set forth in the bill herein filed, said decree to déclare and establish 
the right and title of the widow and children of William J. Wood to the 
one third of said Emma mining property as against the défendants 
Je^rome B. Wheeler and theAspen Mining & Smelting Company, and 
to direct a proper accounting between the parties upon the basis of the 
rights thus decreed. 



WeNHAM V. SwiTZEB. 
(Circuit Court, D. Montana. June 87, 1893.) 

Pbincipai. xjtd Agent — Exoebdino Adthokitt— Ratification. 

Plaintiff authorized défendant to purchase for him a half Interest In a mining 
claim for |l,500, and sent Î500 to be used as a first payment. Défendant purohased 
the wbole mine for $4,000, and took a deed in liis own name. He tlien wrote plain- 
tiff, explaining wtaat he liad done, and saying he would make a deed for one half 
on receipt of $1,500 more. Plaintiff answered, aocepting the offer, and asked for a 
more spécifie description of the property, but sent no more money. Défendant 
testified that henever reoeivod this letter, but that he wrote another létter, stat- 
ihg that the money must be paidwithin a certain time. Plaintiff said he never 
received' this letter. He waited 10 months, and then sent $1,000 instead of $1,500, 
asking défendant to state the balance due. Held, that défendant, as plaintift's 
agent, had èxcëedëd his poncer in the purchase, and his action was not binding 
without ratification; that the letter df acceptance, without sending mbnéy, was 

, not a sufQoient ratification, even if recel vedi and that the delay of 10 months was 
unreasonàble, and défendant had a right to repudiate the agency, and hold the 
mine as his own. 

In Equity. Suit by A. A. Wenham against William S. Switzer. 
Bill dismissed. For report pf décision on motion to strike dépositions 
from the files, see 48 Fed. Rep. 612. 

Word, SmiiJi & Word, for complainant. 

A. H. Ndscm, for défendant. 

Knowles, District Judge. Plaintiflf in hîs bill qî complaînt charge» 
that he and défendant entered into a contract by the terms and condi- 
tions of which it was agreed that plaintiff and défendant were to pur- 
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chase the Burner lodë'claîin, situàte in Summit Valley Mining District, 
Silver Bow county, Mont.; that the défendant had the sole manage- 
ment of the negotiations for the purchase of said property; that it was 
agreed that the same should be purchased for their joint benefit, and 
eaob was to hâve an undividèd half interest in the property; that de- 
fendant represented that said property would cost about $3,000, and 
that'théone-half interest which plaintiff would receive would cost about 
$l,i50(i), the exact sum said. property would cost not then being known; 
that plaintiff first advanbed to défendant, on account of said purchase, 
the Sum of $500, which was so received by défendant, and subse- 
quently the sum of $1,900; that, instead of purchasing said property 
for the joint benefit of plaintiff, the défendant purchased said property 
in his own name; that he represented to plaintiff that he paid there- 
for the Bum of $4,000; that plaintiff tendered to said défendant thô 
balance of said purchase price, namely, $500, with interest up to the 
date of tender, and at the same time presented to défendant a deed to 
be signed by him to the one half of Said Burner Iode, and demanded 
of him to deed the same to plaintiff, which he refùsed to do. The de- 
fendant dénies in his answer the alleged contract to purchase said Iode 
for the joint benefit of himself and défendant. He admits' that he re* 
ceived the $500 and the $1,000 from plaintiff, but dénies that he re- 
ceived the same on account of the purchase of the Burner Iode, or used 
either of said sums in that purchase. The negotiations for the pur- 
chase of an interest in said Burner iode were carried on by letter, AU 
of thèse letters, except ttiree, are beibre me, and the contents of the 
missing letters were testified to on the trial before the court. Plaintiff, 
it appears, is a citizen of Cleveland, Ohio, and the défendant of Butte 
City, Mont. 

Upon an examination of thèse letters, I find the facts to be that on 
October â, 1887, défendant owned a one-half interest in the said Bur- 
ner Iode. On that date he wrote to plaintiff" that he thought the other 
one half could be bought for $1 ,500, and if plaintiff had a friend who de- 
sired this one half of it to let him know; that the claim was a good 
one; and that he had bought and paid about $2,000 for the other half. 
It appeare from the évidence of plaintiff that he wrote to défendant, in 
answer to his letter of October 2, 1887, making some inquiry about 
the claim défendant had mentioned. On March 7, 1888, défendant 
wrote to plaintiff: 

"I think you will do well to secure the interest I spoke of, joining the Alta 
claim." 

From the évidence it sufficiently appears that this referred to the prop- 
erty in dispute. 

On March 16, 1888, plaintiff wrote to défendant: 

"IN'ow, about the claim adjoining the AIca, I want to go in with you. 
Could the interest be bought for $1,000.00?" 

On Âpril 6, 1888, plaintiff wrote to défendant: 
"Hôw about the claim adjoining the Alta claim? Can you secure lue one 
half you spoke of? Let me hear from you as soon as pract icable. " 
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On the 13th of April, 1888, défendant wrote to plaîntiff : 
"In relation to the interest nearest the Alta, it can't be bad for less than 
about $1,500.00, if it can be bouî?ht at any price, but I shall know in about 
twenty days, and I will write you as soon as I can get to Itnow what I can 
let you bave it for. He may get excited, and ask more." 

In the same letter he says : 

"Onething more: If you conclude to take the interest, you had better 
send $1,500.00 to the First Kational Bank of Butte, as if you wait it may 
slip into pther hands. I am good for ail you send tne." 

On April 23, 1888, plaintiff wrote to défendant: 

"Tours of the 13th at hand, and contents noted. According to your 
wishes, I inclose you $500.00, payable to your order. This is a New York 
draft, and is as good as gold at the First National Bank in your city; in 
fact, the banks prefer drafts to currency. Now, if you go quietly to work,, 
and not let the party who wants to sell get excited, when he agrées to sell 
give hiin the $500.00 to bind the bargain, and you can telegraph me for the 
other $1,000.00, which I will send imraediately upon receipt of notice; and, 
if you can't buy ail of h!s interest, buy half of it." 

In answer to this the défendant wrote plaintiff ; 

"Mt Deae Sik: Yours of the 23d, 1888, Is received, with one check of 
$500.00, on the First National Bank of Cleveland, Ohio. The mining Iode 
claim is known as the Ontario or Burner iode mining claim. Soon as I can 
hear from the party, the matter will be eoncluded. The money is in bahk." 

On June 4th foUowing plaintiff wrote défendant a letter about loan- 
ing the money to one G. G. Frost, and he would replace it, but the 
money was not bo disposed of. 

On June 5, 1888, défendant wrote plaintiff: 

"In relation to the Burner mining property, I bave got It aîl, and paid for 
it, and surveyed it for a patent. But am doing one hundred dollars' worth 
of work, so as to hâve over $600.00 worth of work, which will be necessary 
improvement. I am sure of two veins in the ground. But it cost more than 
$1,500.00. It ail cost me about $4,000.00, ail told. ButI was determined 
10 hâve it, if it cost more. It will pay to hold when patented. Property is 
rising in Park canon. Under the circumstances, I had to take a deed in my 
own name, and, of course, had to pay for it on delivery of the deed, and 
came near losing it at that; others would hâve taken it at higher figures. 
Now, friend A. A. Wenham, send me $1,500.00, and I will make you a deed 
of one undivided half of the entire Burner property, free of ail work except- 
ing the $100, which I am now doing, which will be over $600.00, sufflcient 
to get the patent. Then you will hâve to stand one half of the expenses of 
the patent, which only is the regular priées in this district and territory. As 
I hâve received $500.00 of you, so the balance, $1,500.00, will make the pur- 
Chase money of your part $2,000.00. I will [write] you more in détail next 
letter.» 

Plaintiff in his évidence testifies that he wrote a letter in answer ~to 
this, accepting defendant's offer, and asking for a more spécifie descrip- 
tion of the property. Défendant dénies that he ever received this let- 
ter. Défendant in his évidence says that soon after he wrote to plain- 
tiff, on June 5, 1888, he wrote him another letter, telling him he must 
pay the money to him (the défendant) within a certain time. Plaintiff 
v.5lF.no.7— 23 
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dénies that h^ eYPr:.recewe47tljis letter. On April,6, ,1889, pJfiintifF 
wrote .def®^(ilant:asking,fpr;a, plat, spécifications, and draVings, ànd in- 
closed; hioi a; NeiK York draft fqr $l,000,ia^king him foi; amount of bal- 
aiiee due hita.' On May 30, 1889, défendant wrote plaintiff: 

"Mr. A. A. Wenham: Youï note oit April 6th, 1889, cotitaining one? 
check of one thousand [dollars,] I deposited in tlje First Nntional Bank for 
safekeeping uptil you call for it. , Also your flve hundred [dollar] cliéck is 
ip.bank subjeçli toyour ordei',"' 

Then there is an ofFér to'iû'vëèt tins money in Monîtor stock. Then' 
this follows: 
' •'! cail't i&ake you any deed to or In the Burner ground." . : 

i' It.wiU.be seen, fi;om i a readipg of the extiracts, that the transaction 
bétween' plaintiff and défendant,, as set forth in tnebill, is not correct.; 
Thèse ès;triacts wer© takeri from letters which treat principally of other 
niàttersj 'tnostly abotit -tîiô ttonél oïl the Monîtor Iode. The under- 
standing was that defetidà!pt stibùld act as the' a'éetat for piaintiff in pur- 
chasing the one half of the Bùrnéir Iode. This was à voluntary under- 
taking, and it does not iappear that plaintifF was to pay anything or defend- 
ânfcto ask anything for thi» service. It was not an. agreement by which 
|)îâlntiff and défendant werejointly to purchase thé Burner Iode, or that 
iri'^iiy sensé the agrepinètit wà$ for a joint transaction; There is enough 
td shdWî pertàps, thkt plàihtiff did authorize défendant to purchase' 
a ' one-h4lf idtérest in : that Ibde for $1,500, but not for any more. 
When défendant iufofnaed piaintiff that he had better send him the 
$1,500 with which to purchase the claim, = piaintiff sends him $500 iu; 
a draft on a bank in which heseems to be be connected, aiid informs 
him thaiirhe:willi send ; the remaining $1,000 when the purchase is 
made. In this there is no authority to purchase this interest in the 
Burner Iodé fbr any ataount to exceed $1,500. Défendant could not 
bind plàihtiff by any purchase of that Iode which involved an expend- 
itûre of any supi '^0 éxceed that atnbunt. An agent must pursue 
hifl authority striqtïy, and, if he exceeds it, he makes himself person- 
ally liable. Ass Was plaintiflf is conc%neà, he was not bound by any 
purchase of that property for $2,000. When défendant informed piain- 
tiff that he had paidâbout $2,000 for the one half of, the Burner Iode, 
ànd had taken the déedin bis çiwn naméi and that he would deed to 
him the same on ,^h^ p^yment fb Kini (the défendant) of the $2,000 he 
had expended, plî^intiff testified that he wrote to défendant telling him 
he would take the property, but lasking also fop, plats and spécifie de- 
scripticajs thereof. Upidoubtedly piaintiff had a rjght to ratify this act 
of his agent, but was the simple notification that he would take the 
pybperty, a, sufficien^ .raJijÇication of.that act? I; think not. He says 
he waited; lOmonths, expecting thèse, spécifications and plats. What 
for? îTo see whetber, he would aççept the proposition of défendant? 
It looks- verymuch as if that might hâve been the motiye. He says 
he accepted th§ proposition wjthp.ut receiving them. Why he should 
hâve waited lO rinonthS; befprç sending any money on this accepted 
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proposition ia; not very well explained. At the end ofj.0 months plain- 
tiff does not send to défendant the $1,500, wfaich would be the balance 
of the purchase price of the property, but only $1,000, and asks défend- 
ant to figure up the balance. Plaintiff testifîes tbat he expected the 
representa,tion,work and expenses for procuring a patent to be încludecj 
in this balance. This was not the proposition of défendant- Thepropo^ 
sition wàs tbat plaintif? was to pay $2,000, and was to bave a deed for 
the one half of the Burner Iode. ïhis.was plain enough. There was 
no figuring to be done oh the balance. It was plaînly stated by de- 
fendant in his letter to him what amount plaintiff was to pay as a bal- 
ance before Teceiving a deed. As défendant had undertaken to act as 
an agent for plaintiff, he was requiredto be loyal to his trust, and not 
act for himself. But I do not think he was required to wait indefinitely 
to see wbether plaintiff would ratify his action in paying $2,000 for 
the property. Plaintiff should liave ratified the action of défendant 
within a reasonable time. Défendant says he wrote to plaintiff he 
must do this yvithin 30 days. Plaintiff testified that he received no 
such letter, and the évidence of défendant on this point is not as clear 
as it might be. But whéther he wrote such a letter or not, it appears 
to me the delay of about 10 months in ratifying the action of de- 
fendant by plaintiff, as he should bave done by pàying to défendant 
the money he had expended, was unreasonable, and that défendant had 
the right to maintain that plaintifif had left him to shoulder the re- 
sponsibility he had assumed, and to treat the purchase as his own. 
There is no prêteuse but thàt défendant paid the full amount of $2,000 
for the property. 

Although it might be held that the position clairaed on the trial of 
the cause is only an immaterial variation from the case presented in the 
bill, still I do not think plaintiff is entitled to recover, even upon this 
assumed position. The order of the court is that the bill be dismissed, 
aad défendant hâve judgment for his costs. 



DuNN et al. V. Barnim et al. 
{Circuit Cowrt of Appeals, Elghth Circuit. Jnly 19, 1893.) 
Ko. 105. 

POBMO LANDS— MlLlTABT LAUD W AERANT— liOOiTION ON SOHOOI. IjANDS. 

The location of a military warrant upon land whlch bas already been reserved by 
act of congrBss for scbool purposes is void, and neither the locator nor his grantees 
can acquire any légal or eq.^itable rlghts thereunder to the land. 
Sahe — Efpbct of Curative Aot. 

Act Jnly -27, 1854, reqiilred the reinstâtement of an entry by one P. Tinder a mili- 
tary warrant of certain land, tberetofore canceled by the commissioner of the 
gênerai land office, "so that the title to said lands may inure to the beneflt of his 
grantees as far as he tnay hâve granted'the saine, " provided that the money paid 
therefor, if withdrawn, should again be paid, and that a patent should ther«upon 
issue to him. Heïd, that on thè subséquent payment by £>., and the issuance of a 
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patent to him, the title related baok to the date of the flrst entry, and he and his 
graatëeswere thereby vested \#ith the same title as they would haVe severally 
pQssessed had the flrst ^ntry been valid. 

5. Samb. 

The àot vested title in' à remote grantee by a quitolaim deed of part of the lands, 
thoiieh the exlsting! record bf the deed by mistake omitted part of the land from 
th<e Inscription. 
4. Vbndob xnd Vendée — Bona Pidb Porchasebs — Inadéquate Considération — 

ÎPitisOMPTIONS. 

^ One who reçoives a deed of bargain and sale conveying lands wocth $80,000 for a 
considération of $100 must be presumed to know of infirmitles in Ws grantor's title, 
aUd bannot claim the '{)rotection Of the rnle in favor of innocent purohasers, as 
against one holding for value under a prlor deed, in. the recording of which the 
land in question was omitted by mistake. 

6. Same— Quitolaim Deed. 

IntlSSCi and until thelaw wasohanged by the aot.of 1875, It was the settled rule 
in Minnesota that one,claiming under a quitolaim dèed could not invoke the rule in 
'favor of bowd ^d!e purohasers without notice of defects iil title. McDonald v. 
' BeUHng,12 Sup. Ct. Rep. 89^ 146 U. S. 493, distinguished. 

Appeal from the Circviit Court of the United States for the District of 
Minnesqta. Affirmed. • 

Statemeot by Cald-vvell, Circuit Judge: 

This suit was brought by Augustus K. Barnum on behalf of himself 
and nunierous other ; p,ersons who joined with hiin, in the state court, 
under section 4, c. 75^ Gen. St. Minn, 1878, p. 814, to remove a cloud 
from, ai)<i quiet the title to, the lands described in the bill. The de- 
fendaptsïempved the suit to the circuit court upon the ground of diverse 
citizenship. An answer \y;a,s filed and. much testimony taken, and on 
the final; hearing the court below rendered a decree in accordance with 
the prayer of tlie bUl, aiid tlje défendants appealed. 

It would serve no useful purpose to set out at length the testimony in 
the case.,,' Itis sufficient,tos^y that, upon a: careful considération of the 
pleadings, stipulations,; ^p.4 évidence, we find the following facts: 

That on the ,l'3th day qf I^ebruary, 1850, Peter Poncin located a mili- 
tarylaïUd; warrant on the N,} of the S. E. i, and the S. } of the N. E. 
i, of section 36, township 29 N., of range 23 W., in the district of 
land subject to entry at Stillwater, Minnesota territory, containing 160 
acres, and received from the proper officers of the United States land 
office a certificate of such location and entry. The premises in con- 
troversy are a part of that tract, to wit, the S. W. i of the N. E. i of said 
section. On the 28th day of March, 1850, said Peter Poncin, for the 
considération of $150,'conveyed the S. } of the N. E. i, except 20 
acres off th© east end thereof, and the N. } of the S, E. i of section 86, 
township 29 N., of range 23 W., to Antoine Pépin by deed containing 
the usual covenants of warranty, which deed was duly recorded on the 
2d day of April, 1860. On the 29th day of March, 1850, said Antoine 
Pépin, for the considération of $100, conveyed the N. W. } of the S. E. 
i, the S. W. i of the N. È. i, and the W. i of the S. E. i of the N. 
E. i, in the section, towriship, and range aforesaid, to Alpheus R. 
French, by deed containing the usual covenants of warranty, which deed 
was duly ïeçorded on thel5th (layqf January,1851.: On the 19th day 
of April, 1850, the said Alpheus R. French executed and delivered to 
Louis C-' î-lfélt and Charles D. Elfelt a bond for à deed, whereby he 
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agreed to convey saîd land last described to said Elfelts for the considér- 
ation of a stock of saddlery and harness, valued at $500, which bond 
■was recorded on the day of its date. The said Louis C. and Charles D. 
Elfelt paid for said lands in a mode satisfactory to said French, and 
thereupon the said French, on the 19th day of March, 1851, executed, 
acknowledged, and delivered to said Elfelts a quitclaim deed for said 
lands, which deed was duly filed for record March 20, 1851; but, by a 
clérical mistake of the register of deeds, said deed was not accurately 
and truly recorded at that time. The error in recording said deed con- 
sisted in this : Among the lands conveyed by said deed, and properly 
described therein, was the S. W. i of the N. E. i of the section, town- 
ship, and range aforesaid, being the land hère in controversy, but in re- 
cording said deed this 40-acre tract was omitted, so that the record 
thereof did not show, as it should hâve donc, that this tract was a part 
of the land conveyed by said deed. Subsequently the mistake in re- 
cording this deed was discovered, and on the 4th day of February, 1857, 
said deed was again filed for record, and duly recorded. The complain- 
ants, through sundry mesne conveyances, are the grantees of the said 
Charles D. and Louis C. Elfelt of the lots and parcels of land elaimed by 
them respectively, and which are situated upon, and in the aggregate 
comprise ail of, the said S. W. i of the N. E. î of said section 36. Said 
40-acre tract was laid out into lots, blocks, streets, and avenues, and the 
plat thereof duly recorded years ago, and it now constitutes a part of the 
city of St. Paul, and is occupied by a large population, who purchaséd 
and paid full value for their lots, and hâve in good faith made lasting 
and valuable improvements, and paid the taxes thereon. The aggregate 
value of théir several holdings is from $600,000 to $1,000,000. 

Before Poncin's location and entry, the section in which the land was 
situated was reserved by act of congress for school purposes, and Pon- 
cin's entry was therefore void, and was for that reason set aside by the 
commissioner of the gênerai land office on the lOth day of October, 1852. 
On the 27th of July, 1854, congress passed the following act : 

"An act authorizing a patent to be issued to Peter Foncin for certain lands 
therein described. Be it enacted by the senate and the house of représentatives 
of the United States of America, in congress assembled, that thê entry by 
Peter Poncin of the north half of the soiitheast quarter, and the south half ,of 
the northeast quarter, of section 36, in township number twenty-nine, qt 
range twenty-three, in the StiUwater land district, Minnesota, canceïed by 
the commissioner of the gênerai land office, be, and the same is hereby, al- 
lowed and reinstated as of the date of said entry, so that the title to said 
lands may iniire to the beneflt of his grantees, as far as he raay hâve conveyed 
the same: Provided, that the money paid for said land shall not hâve been 
withdrawn, or if withdrawn shall be again paid at said land offices, and that 
thereupon a patent shall issue in the name of said Peter Poncin for said land. 
Sec. 2. And be it f urther enacted that the superintendent of public schools in 
said territory of Minnesota be, and is hereby, authorized to sélect other lands 
in lieu of said section thirty-six, as far as the same has been granted or sold. 
Approved July 27, 1854." 

In compliance with the proviso of this act, Poncin paid into the 
United States land office the price of said land, and on the 24|;h day of 
March, 1856, à patent was duly issued to him for the same under and 
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in puplaasi^p p^ sa,}^. act of Qpngress. After the passage <>{ thia act of 
congresff, 'J^jetiph, cpnceivjng that it gave him some, right to the land, 
notwHibst^iHiing his preivious conveyanqe of the saraeto, the Elfelts, on 
the 14th day of Jaauary, 1§^6, conveyç^ tbe knd to.Pierce P, Furber, 
by deedof bargain and sale, for the eîçpressed, coijsideration of $100. 
French was . not acquainted Avith Furber, and did npt see or hâve any- 
thijig to do with him, personally, in this transactiop. ; One Gibbs acted 
as agent for Furber in procuring this conveyance from French, and 
knew before and at the time he procured the conveyance to be made 
that French had previously conveyed the land to the Elfelts. The 
àgreementhetween Gibbs,; ;acting for Furber, and French was that 
French. and Furber woulddi vide "thç spoils of this ground when they 
did get a title to it." Subsequently Gibbs, acting for Furber, agreed to 
pay French $100, but that sum was not paid, and Furber never paid 
anything for the land. Àt the date of, this couveya,nce the land em- 
braced in it was worth $30,000. On the 28th day of June, 1866, Fur- 
ber, for the expressed considération of $150, conveyed the land bydeed 
of quitcjaini to John P. Dunn. At the date of this conveyance, the land 
embraced ip^t was worth $50,000. It will be seen that French is the 
common source of title of both parties to the suit, the complainants 
clainiing under and through the deed of French to the Elfelts made in 
1851, and the défendants, who are the heirs of Duun, claiming under 
and through the deed from French to Furber made in 1856, and the 
deed from Furber to their ancestor made the same year. 

Charles N,, Hunt, Frank H. MojtîU, and George H. White, for appel- 
lants. :' 

Davis, KeSogg & Severance, (^J^ank B. KeUogg, of counsel), for respond- 
jSints. 

Before Caldweli, and Sanboen, Circuit Judges, and Shiras, District 
Judge. 

Caldwell, Circuit Judge. The original entry by Poncin was void, 
and in^rtu^ of that entry neither he nor his grantees acquired any 
légal or équitable right or title to the land. But the act of congress pro- 
vided that, when Poncin paid the entrance nioney putsuant to the re- 
quirements of the act, the first entry should be "allowed and reinstated 
ai of thé date of said entry, so that the title to said lands may inure to 
the benefit of bis grantees so far as he may bave conveyed the same." 
When Poncin paid th,e entrance money and received a patent under this 
act, the title related back to the date of the first entry, and he and his 
grantees, however remote, were thereby vested with the same right and 
title to the land which they Wbuld hâve severally possessed had the first 
eûtry been yalid. "The à'àt applied the doctrine of relation. It made 
iio distinction between grantees with warranty and those without it," 
aod title bonds were heldjto be within its equity. McCarthy v. Mann, 
i9 Wall. 20. 2 Dill. 441. 

The défendants' contention is that French never conveyed the land to 
the Elfelts, or that, if such a conveyance was made, it was not recorded 
when French conveyed to Furber, and that Furber waa a purchaser for 
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value without notice, and as such could and did convey a good title to 
Dunn; and that, if this be not so, Durin himself waS a purthaser from 
Purber for value without notice of any infiritaity in thè title. We find 
the fact to be that before thé passage of the act of congrëss French had 
conveyed the land to the Elfelts, and the act, therefore, vested the title 
in the Elfelts and their grantees. It is true, the deed from French to 
the Elfelts, by reason of a mistake of the recorder in recording ît, was 
not, at the date of the passage of the act of congreas, On record, so far 
as it related to the land herè in controversy. But thé opération of the 
act of congrëss was not restricted to such grantees of Poncin as had re- 
corded their deeds. The deed had been duly executèd, and was as ef- 
fectuai to vest the title in the Elfelts as if it had bêen duly recorded. 
It was subsequently duly recorded. There is abundant évidence to 
shôw that the last record of the deed expresses trùly its contents as ît 
was originally executèd. Both records of the deed state that it conveys 
100 acres, but the partîcular description of the land in the first record 
only gives 60 acres, thus showing an omission of one 40. The land 
conveyed by the deed, according to the second record of the same, is 
the land which French had bound himself by title bond to convey to 
the Elfelts, and French himself testifies that he did convey the land that 
he sold to the Elfelts and which was describéd in his bond. For a dis- 
cussion of the rules applicable, where there are two records of thé same 
deed, which differ in a material respect, see Stinson v. Doolittie, 50 Fed. 
Rep. 12, The deed from French to Furber was made before the deed 
from French to the Elfelts was accurately recorded, but not before the 
act of congrëss had vested the title in the Elfelts and their grantees. 

It is undoubtedly true, that under the opération of the registration 
laws one may sell and make good a title to land which somebody else 
owns. If the seller appears to be the owner of record, the purchaser 
bas a right to assume that the record title is the true titlcj and when he 
pays value, and bas no notice, actual or constructive, of the previous con- 
veyance of the land by his vendor, he acquires a good title. Anplying 
the registration laws of this state to the titles acquired by Poncin's gran- 
tees under the act of congrëss, we proceed to inquire whether Furber, 
and Dunn, the défendants' ahcestor, or either of them, were purchasers 
in good fàith and for value without notice. Furber, through his agent 
Gibbs, had fuU knowledge of the fact that French had previously con- 
vej'ed the land to the Elfelts. The transaction between French and 
Gibbs, acting for Furber, which ended in French executing a deed to 
Furber, was, according to the testimony of French himself, simply and 
purely a scheme to defraud the Elfelts and their grantees out of this 
land. The testimony of French on this point is fuU and conclusive. 

But, independently of French's testimony, the bad faith of the trans- 
action is apparent upon the face of the deed when the value of the prop- 
erty is considered. The considération expressed in the deed is $100, 
and at the time the deed was executèd the land was wOrth $30,000, 
with a prospect of a rapid increase in value, and it is now worth $1 ,000,000 
or more. However it may hâve been in past âges, it is certain that in 
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this âge, when capital is so abundaat and dealers in land so numerous 
&^^e&g<er to purclaase wherever the in vestment gives promise of a profit, 
110, TQan can openly acquire in the market, at private sale, a good 
and' unimpeachable title to $30,000 worth of land for $100 without ex- 
citing the gravest suspicions as to his good faith and the honesty of the 
transaction. It would seem that one could not purchase land worth 
$3Q,000 for $100 without a well-grounded suspicion either that the 
seller was insane or that his title was bad. In the judgment of ail man- 
kipd — and there is no surer guide to the right than the universal ccm- 
sensiits of opinion among men — such, a transaction, unexplained, implies 
a bad title or bad faith. The instant such a conveyance is set up as 
évidence of a purchase in good faith and for value of a Sound title, the 
inferepce is irrésistible that it was procured by fraud or for a fraudulent 
purpos^. Such a conveyance passes the légal title, and may be good 
between the parties as a gift, or as a conveyance to remove a cloud from 
the title, or as a sale of a confessedly doubtful and disputed title, and 
for such like purposes; but when it is set up and relied on under the 
r^istration laws of the state as a means of taking lands from the real 
owner, because, and only because, his deed was not recorded, it will 
not be accepted as sufficient évidence that the vendee paid a valuable 
considération and purchased without notice, either actual or construct- 
ive, or a well-grounded suspicion that his vendor had no title. A val- 
uable considération, actually paid, is an essential requisite. In the 
sensé of this rule, as appUed to this class of cases, the considération ex- 
pressed in the deed to Furber is not a valuable one. The same sum of 
money is not equally a valualile considération in ail cases. Whether it 
is so or not dépends on the relation it bears to the value of the property 
claimed to hâve been purchased with it. When the considération is in- 
finitesiçaal, merely nominal, compared to the value of the property, it 
will not be accepted as a valuable considération by a court of equity, as 
against one claiming under a prior unrecorded deed. The enormous 
discrepancy between the considération expressed in this deed and the 
value of the land compels the conclusion that the grantee knew, or, what 
is the same thing in légal efiFect, had good reason to believe, there was 
a fatal infirmity in the title he was acquiring, and so was not a pur- 
chaser in good faith. At that time numerous satisfactory sources of in- 
formation were open to any one desirous of learning the facts about the 
title to this land. One put upon inquiry and seeking the truth could 
not bave failed to learn the facts. An offer to sell land worth $30,000 
for $100 was enough to arouse suspicion and excite inquiry in the 
most léthargie mind, and if inquiry was not made and the facts not 
learned it was because the purchaser deliberately and purposely ab- 
stained from doing so, to avoid the actual knowledge of facts he with 
good reason belle ved to exist, and this is the légal équivalent of ac- 
tual notice. ; Hvme v. li^anzen, (Sup. Ct. lowa, 1887,) 34 N. W. Rep. 
idO;Knapp V. Baïley, (Sup. Jud. Ct. Me. 1887,) 9 Atl. Rep. 122; 
Oaines v. Samders, (Sup. Ct. .\j:k. 1888,) 7 S. W. Rep. 301; Hoppin v. 
Pot2/, 25 Wis. 673. 
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The deed from Furber to Dunn is infected with ail the înfirmîties of 
that from French to Furber, and one additional fatal vice of its own. 
The land conveyed by this deed was worth at the date of the convey- 
ance $50,000, and the considération expressed in the deed is $150, and 
even this sum is not shown to hâve been paid, by any compétent évi- 
dence. The effect of this mère peppercorn considération compared to 
the value of the land bas been considered in discussing the deed from 
French to Furber, and needs no further considération. But the deed 
from French to Furber was one of bargain and sale, while the deed 
from Furber to Dunn is a mère deed of quitclaim. This quitclaim to 
Dunn was executed in 1856. It was then the settled law in this state 
that one claiming title by a quitclaim deed could not be regarded as a 
honafide purchaser without notice ; that a deed of that character passed 
the title as the grantor held it, and that the grantee took only what the 
grantor could lawfuUy convey. Martin v. Brown, 4 Minn. 292, (Gil. 
201;) Hope v, Stone, 10 Minn. 141, (Gil. 114;) Lverest v. Fe'iris, 16 Minn. 
26, (Gil. U]) Marshall v. Roberis, 18 Minn. 405, (Gil. 365.) Thèse 
décisions are obligatory on this court in this case, and they put an end 
to the défendants' claim under the Dunn deed. The doctrine of the 
Minnesota suprême court in the cases cited is in harmony with the gên- 
erai, and almost uniform; doctrine of the cases on this subject. McCar- 
thy V. Mann, 19 Wall. 20; Prentice v. Stearns, 113 U. S. 435, 5 Sup. 
et. Rep. 547; Oliver v. PiaU. 3 How. 405; Gest v. Packwood, 34 Fed. 
Rep. 369; McGlung v. Steen, 32 Fed. Rep. 374; May v. Le Claire, 11 
Wall. 217; Griswold v. Bragg, 6 Fed. Rep. 342; Dickersonv. Colgrove, 
100 U, S. 578; Baker v. Humphrey, 101 U. S. 499; Hastings v. Nissen, 
31 Fed. Rep. 697; Bragg v. Paul'k, 40 Me. 516; Nash v. Bean, 74 Me. 
340; Vattier v. Hinde, 7 Pet. 269; Watson v. Phelps, 40 lowa, 482; 
Johnson v. Williams, 37 Kan. 179, 14 Pac. Rep. 537. 

The rule as to the effect of a quitclaim deed was changed in Minne- 
sota by statute in 1876, {Strong v. Lynn, 38 Minn. 315, 37 N. W. Rep. 
448,) but the act was not rétroactive, and it is not claimed .that it had 
any effect on the rights of the complainants and their grantors, who 
acquired their title and whose deeds were on record long before the act 
was passed. See Gaston v. Merriam, 33 Minn. 271, 22 N. W. Rep. 
614. In Arkansas one holding under a quitclaim deed is not precluded 
from showing that he paid full value, and is in fact a purchaser in 
good faith. McDonald v. Bdding, 145 U. S. 492, 12 Sup. Ct. Rep. 
892. This case rested on spécial grounds. There was good faith in 
fact, and the odious feature of a nominal considération was absent, the 
purchaser having paid full value for the property in cash. But in that 
state it is held that where "a person bargains for and takes a rnere quit- 
claim deed, or deed without warranty, it is a circumstance, if unex- 
plained, to show that he had notice of imperfections in the vendor's 
title, and only purchased such interest as the vend or might bave in the 
property." .Bagrie^/ v. Fletcher, 44 Ark. 153, 160; Miller v. Fraley, 23 Ark. 
735, 740. In Gaines v. Saunders, 60 Ark. 322, 7 S. W. Rep. 301, Judge 
Battle, speaking for the court, said: 
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" Tjbe^ejfldftnç^ sho wa that the leinda in oonfcroversy cost about six thousand 
dollat«,'kûà tntté there was loanèa btt thera as secùrity two thousand two 
Kundred and tt^ënty dollars. The dèèd executed by Whittafcer to Mrs. Saim- 
ders was a>^aitclaim deed and wàs recorded, and it stktes that the considéra- 
tion jrecdved for the lànds ivas â vo dollata. Was not this fact sufficlent to put 
^ny prudent man on inquiry? Is it possible that any ^ane man, having good 
titletoland worth two thousand or six thousand dollars, would aell it for flve 
dollarsî Thb question suggests its o>irn answer. Add to this the fact that the 
CCÎiïteyianbè ôxecuted was a quitelalrn deed, and the concUision that Mrs. 
Sàunders dld not acquirâ a godd and valid title, in the absence of an explana- 
tion, Wiouldbe irrésistible. It was at least sufflcient to bave put appellants 
on inqUiryv which, if they prosecuted with ordinary diligence, would doubt- 
lesab^ye led to actual notice of the facta as shown by tlie évidence in tbia 
ca^p. But Ihey prosecuted no inquiry, and it foUowa that they are not bona 
fldé {ttUrcliàaera withôut notice. " 



Futfjj^r baying no title, his quitclaim to l)nnn passed none. As the 
defendaiit^ never had a,ny title to lose by lâches, it is unnecessary to 
ooDsid^^ib^t question. The decree of the circuit court is afiiriued. 
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. (Ctreutt Court «/' AppecOs, Eighfh Circuit. Joly 6, 1893.) 

No. 88. 

1. TowirsBiM— Râilboà» Am Boiros— Authobitt to IsatiB— Constuttottow or Stat- 

.BTB» 

Laws Kaii.;1876, a 107, anttaorizing municipal townstaips to subscribe for rallioad 
stock, requirés (sactiob 1) a pétition by two flfths of tbe taxpayers, askin^ tbe 
county commissionera to aubmit to tbe township electors a proposition of subscrlp- 
tlon ; sucb pétition to déslenate (section 3) tbe atnount of the stock, "the tenus of 
paymént, " ând Other conditions of tbe Bobscriptlôn ; tbe proposition to be accept«d 

• section 6) ttjr two tbirda of tbose voting at tbe élection beld for tbat purpose, and 
the bonds to bave coupons attached "as may.be required by the terms of aaid prop- 
osition ; *■ tbe county cottinlisBlonerB to lévy a tax (section 6) " sufflcient to pay the 
Interest on suoh bonds as, tbe same sball beoome duef.and to create a sinking fund 
sufflcient to pay sucb bonds at maturity;" the principal of tbe bonds to be made 
' payable (section 18) "àt any tlme that may be flsed In tbe proposition voted on, " 
not.exceedingSO years, Section 14 déclares, among other things, that tothe sald 
bonds shall be attached coupons for annaal installments of "the principal and in- 
tere^t àccrulùg from tlme to tlme by the ternis of the bonds. " Held that, in view 
of the prier provisions, thé language quoted from the: last section dld not require 
that, au bonçis issued under tbe act should provide for annual payments on tbe 

' principal; bût merely that. If the proposition voted on proVlded for such annual 
payments, coupons therefûr should be attached; and tbe township had authority, 
by proper proposition, vote, etc., to issue bonds, the whole principal of which should 
not maturô nntil 80 yeara. 

I; BiKB— ESTOPFBI.— BboÎtA)»/ ! 

In an actioQ by an ii^nqpent purchaser agalnst a township on rallway aid bonds, 
Whicb on their face refer to the act authorizlng their issûàhce and specifically re- 
cite the takiùg of each'Steptîequired tbereby, tbe toWnshlp isestopped to allège in- 
validity of tbçbondsonw^.grpund ezcept that they wera issued in violation of 
aomé constitutioùàl or atàtuîtory requlreinent. 

In Error to the Circuit Court of the United States for the District of 
Kaûsa«. Affirmed, * 
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Statèment by Sanboen, Circuit Judge : 

W. N. Coler & Co. brought suit in the United States circuit court for 
the district of Kansas against the township of Wasliington, in the county 
of Chautauqua, Kan., upon a large number of coupons detached from a 
séries of bonds issued by the board of county commissioners of that 
county, on behalf of the township of Washington, on July 1, 1886. 
The pkintiffs recovered judgment for $5,803.46. The défendant sued 
out its writ of error to reverse this judgment, and the only question pre- 
sented by the assignment oî errors, and argued hère, is whether the law 
under which thèse bonds were issued restricted the power of the défend- 
ant, and those authorized to issue bonds on its behalf, to the issuance 
of bonds that provided for the payment of an installment of the princi- 
pal annuaJly, coramonly called "installment bonds." The case was tried 
below by the court ujjon an agreed statèment of facts, from which it ap- 
pears that the plaintiffs were innocent purchasers for value before ma- 
turity, and owners of the coupons sued upon and the bonds from which 
they were detached. One of the bonds and coupons reads as follows: 

Kumber Dollars, 

. United States of America. 600. 

State of Kansas. Coxjmtt of CHACTAU(itrA. 

Township ot Washington. 

Know ail men by thèse présents, that the municipal township of Washing- 
ton, in the county of Chautauqua, in the state of Kansas, for value received, 
hereby promises to pay to the bearer, thirty years after date, at the fiscal 
agency of the state ot Kansas in New York city, the sum of five hundred 
dollars, with interest thereon fronii date until paid, at the rate of seven per 
centum per annum, payable semiannuaiiy at the fiscal agency aforesaid, on 
présentation of the proper coupons hereto attached, and at the times therein 
mentioned, respectively. 

Tliis Is one of a séries of thirty-slx bonds of lilîe ténor, date, and amount, 
numbered from one to thirty-six, inclusive, issued to the Leroy and Caney 
Valley Air-Line Kailroad Comi>any, a raiiroad corporation of the state of 
Kansas, in full payment of a subscription by said municipal township of 
Washington for one liundred and fighty sbares. of one hundred dollars each, 
of the capital stocli of said cailroad company, said subscription of stock and 
issue of l)onds being made uiider and by virtue of authority of, and in com- 
pliance wilh, tlie act of the législature of the state of Kansas entilled "An 
act to enable counties, townships, and cities to aid in the construction of 
railroads, and to repeal section eiffht, chapter thiity-nine, of the Laws of 
1874," approved February 25th, 1876. and the acts araendatory tliereof, and 
other acts upon tlie sarne subject, and in pursuaiice of the autliority of a spé- 
cial élection regularly wained and held on the 27th day of April, A. D. 1886, 
and which was duly pelitioned for in writing by raore than the requisite 
number of qualifled petitioners, and more than tvvo flfths of the résident tax- 
payers of said municipal township of Washington, and more than the 
requisite number of qualifled voters, and more than the requisite majority of 
the qualitieil electors of said townsliip voting in favor of said subscription of 
stock, and the issue of thèse t^onds in payment tliereof, which issue of bonds 
is in every respect in accord^npe with, and not in excess of. tlie limitation 
prescribed by law. 

Executed and issued for and on behalf of said municipal township of Wash- 
ington by Otder of the buard of county cummissiouefs of said county of 
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Chautauqua, at Sedan, the county ^eat, and signed by the chalrman of said 
board. and attested by the county clerk. under the seal of said county, the 

flrSt day of July, 188Ô. , 

Cbairman of the Board of Commissionera. 

■ Attest: , County Clerk. 

[Stimped on face: "$500."] 

Thb Towïiship of Washington, in Chatjtattqua County, Kansas, 
017.50 will pay the bearer $17.50 

seventeen 50-100 dollars on the flrst day of Jany., A. D. 1887, at the fiscal 
agency ôf the state of Kanéàs in the city of New York, being interest due on 

that date on bond No. for $500, dated July flrst, A. D. 1886, isaued 

to the Leroy and Caney Valley Air-Llne Kailroad Company. 

Chalrman of the Board of County Com'rs. 

Attest: , County Clk. 

■[Stamped on face: "1."] 

Eàch'of thèse bonds was duly registered in the ofBce of the auditor 
of State of the State of Kansas, and bore the following indorsement: 

State of KanscLS. I, Timothy McGarthy, auditor of the state of Kansas, 
do hereby certify that thls bond bas been regularly and legally issned; that 
the signatures tbereto are genuine; and that it was registered in my office ac- 
cording to law thls llth day of January, 1887. 

TTituess my hand and oÈcIal seal. 
[Auditor's Seal.] Timothy MoOaetht, Auditor of State. 

Section 1 of the aotrecited in the bonds, approved February 25, 1876, 
which is chapter 107 of the Laws of Kansas for 1876, provides that, 
whenever two fifths of the résident taxpayers of any municipal township 
pétition the board of county commissioners to submit to the qualified 
voters of the township a proposition to subscribe to the capital stock of 
any railroad company çonstructing a railroad through such county, the 
County commissioners shall cause an élection to be held to détermine 
whether such subscription shall be made. Section 2 provides that the 
pétition shall designate the railroad company, the amount of stock pro- 
posed to be taken, and the terms of payment, together with the condi- 
tions upon which it is proposed to make such subscription. Section 3 
proVides that the county commissioners ghall, upon the présentation of 
such pétition, coavene and make an order which shall embrace the terms 
and conditions set forth in the pétition, and fix the time for holding the 
élection. Section 5 provides that, if two thirds of the qualified electors 
voting at such élection shall vote for such subscription, the board of 
oéùnty commissioners shall order the county clerk to make the subscrip- 
tion in the nâme of the township, and shall cause such bonds, with 
coupons atta^J^ed, as may be required by the terms of said proposition, 
to be issued in th» name of such township» Section 6 provides that, 
whenever any bonds shall be issued in pursuance of the foregoing pro- 
visions^ it shall be the duty of the board of county commissioners to 
levy and coUect annually a tax on ail taxable propertyin such township 
Bufficient to, pay the interest on such bonds, as the same shall become 
due, and to creaie a sinking fund suiËcient to pay such bonds at ma- 
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turity. Section 7 provides that, whenever any sum of Ihe foregoing 
taxes coUected for interest or sinking fùnd shall remain in the hands of 
the treasurer after paying ail the interest due, the board of county com- 
missioners for such township shall cause the treasurer to buy up the 
bonds at their market value, not exceeding par. Section 10 provides 
that ail the township taxes levied upon the property of and coUected 
from any company to which aid is extended underthe provisions of this 
law shall be applied exclusively to the payment of the coupons, and to 
provide a sinking fund for the payment at maturity of the principal of 
the bonds issued by such township. Section 13 provides that the prin- 
cipal of the bonds of such township shall be made payable at any time 
that may be fixed in the proposition voted upon, not exceeding 30 yeara 
from their date. Section 14 provides that ail bonds issued under the 
provisions of this law shall be made payable at the fiscal agency of the 
State of Kansas in the city of New York, and shall be registered in the 
office of the auditor of the state of Kansas, and to the said bonds shall 
be attached coupons for annual installments of the principal and the in- 
terest accuring from time to time by the terms of said bonds, which 
shall be receivable as they shall become due for taxes due the county, 
township, or city issuing such bonds which were levied to pay the in- 
terest and installments on such bonds. 

The pétition of the taxpayers to the county commisaioners to submit 
the question of the issuance of thèse bonds to a vote, provided that the 
principal of said bonds should" mature and be payable thirty yearsfrom 
the day upon which they are executed ; " the proposition for the issuance 
of the bonds submitted to and carried by the vote of the people contained 
the same provision. 

Joseph G. Waters, for plaintiflf in error, 

Charles Blood Smith, {Rossington, Smith & Dallas, of counsel,) for de- 
fendants in error. 

Before Caldwell and Sanboen, Circuit Judges, and Shibas, District 
Judge. 

Sanborn, Circuit Judge, after stating the facts as above, delivered the 
opinion of the court. 

The act recited in the bonds (chapter 107, Laws Kan. 1876, under 
which thèse bonds were issued) gave the authority to and imposed the 
duty on the county commissioners of determining whether the various 
provisions of the act and the various terras of the proposition adopted 
had been complied with before they issued the bonds. They did déter- 
mine that there had been a full compliance with thèse terms and pro- 
visions, and so recited in the bonds, and it is conceded by counsel for 
the défendant that it is estopped by thèse récitals, as against the plain- 
tiffs, to claim that the bonds are invalid on any other ground than that 
upon their face they appear to hâve been issued in violation of some 
constitutional or statutory restriction. Ohaffee Go. v. Potter, 142 U. S. 
355-864, 12 Sup. Ct. Rep. 216; Tmm of Ooloma v. Eaves, 92 U. S. 491; 
Lake Go. v. Gfaham, 130 U. S. 674-681, 9 Sup. Ct. Rep. 654. 
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It jifl not claimed that thèse bond» -weré issiiéd in violation of any re- 
istïidtioniofîtbe constitution, àndiitheonly provision of statute which is 
<flaJmed::to 80 restrict thepower of the board of county corainissioners to 
isBue,. thèse bonds as to make theni void is the clause contai ued in sec- 
tion 14 ;of the aot, which reads as foUows: "And tothe said bonds shall 
be'attachêd coupons for annual installraents of the principal and inter- 
est aiGcriîing from time to time by the terms of said bonds." If this 
clause çontained theionly référence in the law to the time when thèse 
bondf should mature, there might he some force in the defendant's con- 
tentionj but the entire law niust be considered, and the inlent of the 
législature drawn, not from a single clause, but from the entire botly of 
the^Gt,' When this isdone, the claim of the défendant is seen to be 
utterly "without foundation. Section 13 of the act expressly provides 
that' the principal of the bonds "shall be made payable at any time that 
œayrbe fixed in the proposition voted upon, not exceeding thirty years 
from riheir date." Section 2 provides that the pétition for the submis- 
siouOf the proposition to subscribe for stock shall state "the terms of 
payment" therefor. Section 3 provides that thèse terms of payment 
shall be submitted to the vote of the people as a part of the proposition. 
Section 5 provides that, if the propositicm is carried by tire vote of the 
people, the county commissioners shall cause such bonds, with such 
coupons attached, as may be required"by the terms of said proposition" 
to be issùed. Doubtless a; proposition mio;ht hâve been submitted and 
carried to issue bonds which should provide for the p!ay ment of annual 
installments of the principal, biit the terms of the proposition actually 
submitted and carried did not so provide, but provided for the issnance 
of bonds whose principal should be due in 30 years from their date, and 
in view of the express provision of section 13, that the principal "shall 
be made payable at any tfme that may be fixed in the proposition voted 
upon, not exceeding thirty years from date," it is very clear that the 
clause in section 14, that "to the said bonds shall be attached coupons 
for annual installments of the principal and the interest accruin^ irom 
time to time by the terms of said bonds," cannot be held to mean more 
ithaii that if the proposition submitted and the tenus of thé bonds issued 
in compliance therewith provide for the payment of the princi)ial in an- 
nual installments, then coupons for such installments siiall be attached 
:t0'the bonds; and, as néither the proposition nor the ternis ot the bonds 
in this case did require the payment of any installments of the principal 
before the entire. principal became due, no such coupons were necessary, 
and this clause had no appliclatiou to thèse bonds. 
. Again, section 6 of thîs law provides that it shall be the duty of the 
county commisBidners to lévy and collect anniially a tax "sufficient to 
p^y the;interest on SHch; bonis as thejsame shall become due, and to 
fiTfiçt^ a sinking fund,aufiî,<i!Jent to payisaid bonds at mattjrity." Section 
7 proyides that wh^n ther# remâins iû the hands of the treasurer any 
part of. the. monîôy&coHected from .thi& tax, alter paying "ail the interest 
due," thè board of county coramiesiorters shall cause the treasurer to buy 
up the bpods ft^,th«îirm<arket;vaiue,liOt exceeding par. And section 10 
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proVi(ïes "that tfce taxes levied upon tlie property of any company, àided 
under tïi« proVMons of this law, shall be applied to the payment 6f the 
coupons, and ^Ho provide a sinking fund for the payment at mattirity 
of the prinôipfïl of the bonds issued by such township." If the légis- 
lature intended by this law that installment bonds only should bé issued 
under itj no sinking fund would be either necessary or useful. A tax 
cOuld be, and naturally would bô, levied each year for the amount neces- 
sary to pay iiitetest and the installment of principal coming due the suc- 
ceeding year, and no surplus funds would be accumulated to buy bonds 
before maturity; The fact that a sinking fund was thus provided for is 
very persuasive that bonds could be issued under this law, the entire 
principal of *which would fall due at one time; and when this làw is 
compared with others passed by the same législature, which do provide 
for the issuance of installment bonds, and it is found that in those laws 
no provision for a sinking fund is made, it becomes almost conclusive. 
Chapter 37 of the Laws of Kansas for 1876 provides for the issuance 
by the county of Wyandotte of $123,000 of funding bonds, payable in 
inslallments. It déclares the exact amount that shall be payable in each 
year, and directs a levy annually of a sum eufficient to pay the interest 
and the installment coming due the succeeding year, but makes no pro- 
vision for any sinking fund. Chapter 88, Laws Kan. 1876, authorizes 
the city of Lawrence to issue bonds payable in not more than 30 years 
fromtheir date^and pro vides that, "if said bonds shall be made payable 
in annual installments, they shall hâve separate coupons attached for 
such installments as they fall due." It also provides that the mayor and 
council shall levy in each year a sum sufficient to pay the installments, 
if the bonds are made payable in installments, and that if they are not 
they shall levy a sum sufficient to provide a sinking fund for the rédemp- 
tion of the bonds at maturity. Chapter 49, Laws Kan. 1876, authorizes 
the counties of Douglass, Franklin, and Andersen to issue bonds in cer- 
tain amounts," each payable in equal seniiannual installments," and pro- 
vides that a tax shall be levied in each year sufficient to pay the interest 
and the installment of principal falling due in the succeeding year; and 
makes no provision for a sinking fund. Chapter 50, Laws Kan. 1876, 
provides that the city of Chetopa may issue bonds in certain amounts, 
"payable in equal annual installments," and that a levy of a taxghall 
be made in each year sufficient to pay the interest and the installment 
of the principal falling due in the succeeding year, but makes ho pro- 
vision for a sinking fund i In each of thèse acts authorizing the issuance 
pf installment bonds only, the times of payment and the araàùhts of the 
installments are expressly fixed, and it is made the duty of the prOper 
iOfficers to levy and collect each year taxes just sufficient to pay t^ie inter- 
est and the installment of principal falling due the énsuing year, Wt no 
sinking fund is provided for; while by chapter 38, in which authority 
isgiven to the city of Lawrence to issue either installment bonds '6* bonds 
the entire principal of Whieh shall fall due at one time, as the pebple 
mày élécl, thé policy of the législature is made plain by thè fàct that 
this àct provides that in case installmeût bonds are issuedj n<) fiiilking 
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fund shall be provided for, but, in case bonds the entire principal of 
which shall fall due at one time are issued, a sinking fund shall be pro- 
vided for, In cbapter 107, the act under which the bonds in question 
were issued, there is no provision fixing the amount of any installments 
of the princfipal pr the times when they shall fall due, there is no provis- 
ion for levying tayes ito pay any installment; but there is a provision for 
the levy of taxes lo provide a sinking fund, there is a provision for buy- 
ing bonds before they mature, and an express déclaration that the bonds 
issued under this act shall be made payable at any time that may be 
fixed in the proposition voted upon. The conclusion is irrésistible that 
authority was intended to be and was hère conferred to issue thèse 30- 
year bonde, and the judgment must be and is affirmed, with costs. 



RosENSTEiN et al. v. Tarb et aL 

(Ci/reuit Court, D. Massachusetts. July 20, 1893.) 

No. 8,467. 

1. SttPERSBDBAS Boiqj— LiABILITT ON. 

A svi)ersedeas bond, conditioned accordiug to the istatiite for proseouting an 
appeal^>vith effleçtaqd.answering ail dani âges and costs, oovers not merely com- 
pensation for the delay arlslng from the at-ijeal, but also the amount of the decree 
appealed from, so f ar as the latter directs the paymeQt of money by appellant to 
. appellee. 

S. SaME — INTEBHBT— MoNBr DjîPOSITBD IN CO0BT. 

But in an action on the bond nelther the principal nor surettes can be mulcted 
beyond what was adjudged as the resuit of the appeal ; and where a sum deposited 
in court by a receiver was there retained pending an appeal, and no provision was 
made for interest thereon in the mandate or the decree entered in pursuanoe 
thereof.no such interest could be reoovered in an action On the àuverseâeas bond. 
8. Bame — LiABii/iTT OF SnRBjTiBS— Effeot of Trustée Pbocess. 

A, decree for the payment of money by défendant to oomplainant was affirmed 
on appeal, and the decréé éhtered in pursuance of the mandate allowed interest 
from the date of the appeal. Notice was at once given to the sureties on the 
supersedeas bond that plàintlff looked to them for payment of the decree. Two 
days later the sureties were summoned as trustées in a suit against the plaintiff, 
but gave no attention to the same, and were defaulted therein. Held that, as 
they were in actual personal default to plaintifE from the date of reoeiving the 
notice, they could not escape payment of interest to him beoause of the trustée 
process, especially as they did not set aside and causa to remain idle any fund to 
meet the decree or the judgment in the trustée action. 
4. Samb— Fedbbal AND Stàtb Cotjbts. 

No restraint or embarrassment oan lawfuUy be puton the enforcement of judg- 
ments or decrees of the fédéral courts, by means of trustée process issued by a 
State court; and, as exécution could bave issued against the principal debtor upon 
the decree entered in pursuftnce of the mandate, the enforcement of such decree 
against his sureties could not be prevented by the trustée suit, for while exécu- 
tion could not bave gonO against them, they were so intimately conneoted with 
him as to stand in the same position. 

At Law. 

Thisis an action ofcontract upon a bond. Thefacts, asagreedupon, 
TH^erCj in substance, as foUows: A suit in equity had bpen brought by the 
plaintiffs in this suit against Joseph J, Burns and Robert Tarr, one of 



BOSENSTEIN V. TÀBB. 869 

the défendants, to wind up a partnership. A receiver had been ap- 
pointed, and he had paid into the r^istry of the court a large sum of 
money, to await the disposai of the suit. On May 6, 1886, it was de- 
creed that the amount in said registry be paid over to the plaintifîs, 
and it was further decreed that the said défendants pay to said plain- 
tifîs $1,679.14, together with interest thereon from the date of said 
■writ, and cost of this suit, amounting in ail to $3,105.28. An appeal 
to the suprême court of the United States was taken by the said défend- 
ants, and a mpersedeas bond was filed, in which Joseph J. Burns and 
Robert Tarr are principals and William C. Dolliver and John S. DoUi- 
ver are sureties, in the pénal sUm of $8,000, conditioned to answer 
ail damages and costs if they fail to make their plea good. Joseph J. 
Burns died during the progress of the suit. Robert Tarr and the said 
sureties are the défendants in this suit upon the bond. The suprême 
court affirmed the decree of the circuit court in said case, and there- 
upon the mandate in said suprême court issued, commanding said cir- 
cuit court that such exécution and proceedings be had in said cause as, 
according to right and justice and the laws of the United States, ought 
to be had, the said appeal notwithstanding. A decree was accordingly 
entered June 28, 1890, by the circuit court, afiSrming its previous de- 
cree, with costs and expenses, as provided in said mandate. Execution 
upon and in accordance with said decree of June 28, 1890, was issued 
July 10, 1890, which exécution is in no part satisfied. Notice was given 
the sureties on the aforesaid bond, and received by them July 2, 1890, 
of the decree of the said suprême court, and that the plaintiffs looked to 
them for payment of the amount of the decrees, including interest and 
costs from the date of the appeal. But the said sureties paid no atten- 
tion to the notice. 

On July ,10, 1890, the aforesaid sureties were duly summoned as 
allegfcd trustées of the plaintiffs in this case in a writ brought against 
the plaintiffs in this case, returnable before the superior court in the 
county of Essex and commonwealth of Massachusetts, but the case was 
later removed to this court, where it is now pending, on the ground that 
thèse plaintiffs — the défendants in said action — were résidents of another 
state. The aforesaid sureties did not appear and answer as alleged 
trustées, and were defaulted in the state court. The aforesaid sureties, 
William C, and John S. Dolliver, were and are copartners at Gloucester. 
Since July 11, 1890, they had had a balance in the bank to be drawn 
upon, varying from $2,894.71 to over $4,000, and had also had in 
their office safe about $500 constantly, and they had always been ready 
and able to pay the amount legally due from them on said bond. The 
aforesaid money was kept for the uses of their business, and especially 
for the payment of the amount due on said bond ; and they had re- 
ceived no interest on the money in said bank and safe. However, as 
said alleged trustées, they had set apart no money to await the décision 
of the court in said trustée process, or to be applied to the payment of 
said bond, separate from the money used in their business. It was 
agreed that the condition of the bond had been broken, and that jndg- 
v.5lF.no.7 — 24 
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tnenfc'iïMgM; beenlered in faybr of th© plaintifFs againSt the défendants 
for the pénal sutn therein nanïed. 

The question hère raised for the court is, for what shall the exécu- 
tion issue? -Shaîll the exécution issue for an amount including (1) the 
amount of the decree appéaled from of May -6,1686; (2) interest on 
the anaount lefiin the r^istryof the court from the date of the deeree 
appealed from)" (3> interest 6n the further amount bf the final deeree of 
June 28, 1890; after the trustée process was served on the aforesaid 
Buretiesv July lOi 1890? 

W. F. à: W. BiSlocum, for complainànta. 

E. J. Hadleyànà B. F. Butier, for delendants. 

PoTNAM, Circuit Judge. There is no doubt that a mpersecleas hand, 
conditioned according to the statuté for proseèïiting an appeal with 
effect and answering ail damages and costs, covers not merely corapen- 
Bàtioh for the delay arising from the appeal, but also the amount of the 
deeree appealed from, so fer as the latter directs the payment of money 
by the appellant t6 thé appellee. Caûett v. Brodie, 9 Wheat. 553; 
Ja-omev. McCarter, 21 Wall. 17. 

It appears that there bas been no jùdgment nor deeree, by either tri- 
bunal, directing payment of «ny interest, or otber damages for delay, 
with référence to the anioùntin the registry of the court. It is ele- 
mentary that, in a suit on a. stj^eraedeas bond, neither the principals nor 
the sureties can be mulcted beyônd what the courts hâve adjudged as 
the resuit of; the appeal to which the bond wàs incident. Whatever 
"questions may be raised in some courts as to recovery in actions on 
injunction bonds of damages !not assessedin the principal suit, none 
such are admitted hère. If plaintiffs claim interest on the fund in the 
registry, they were holden to establish their cMm in the original pro- 
ceeding as a condition précèdent to any deœand for it hère, though it 
is probable the circuit court had no authority in this suit to award such 
interest after the mandate was received. £k parte Washington & G. B. 
Cb., 140 D. S; 91, 11 Sup. Ct. Rep. 673. But, on the other hand, the 
deeree entered June 28, 1890, : expressly provided that complainants 
shoùld receive interest from liiat date on ail sums which the original 
défendants were ordered to pay them. This was authorized by Rev. 
St. §966. 

. The original respondents were in légal defaultfrom the instant the de- 
eree was entered | and their suteties , who are also défendants in the présent 
suit, were in acttial and personal default from thè instant they received 
(July 2, 1890) the letter' from complainants' attorneys demanding pay- 
ment of the deeree, and particularly so after the expiration (July 8th) of 
the 10 dayswithin; which tbe issue of an executioil was forbidden. The 
trustée process set up by défendants was mot served tîU July 10, 1890. 
There is nothing;in the case -showing that eithet surety set apart any 
fund with which to dischai^e I bis liability on the mperaedeaa bond or 
in the truste© suit, or had on deposit any amount beyond what was 
reaspnable ;and uaual for his current business neèds, or that either bas 
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not kept his whole capital active and fruitful, with such margins only 
as are eommon and convenient for such pursuits as thèse sureties are 
shown to bave been In. There is no proof nor suggestion that the other 
défendants bave had on hand any moneys for any purpose wbatever. 
Under thèse, circumstances, it is difiScult tosee what equity any of thèse 
respondents bas for disallowance of interest to the loss of the complain- 
ants. They were ail in actual personal default before the trustée pro- 
cess was served, and bave been in such position that they profited by 
the delay to an amount presumably equal to tbe légal rate of interest. 

Generally a debtor vvbo bas been trusteed does not pay interest, un- 
less be is shown to hâve received interest or had expressly proniised to 
pay it. Ahhott v. Stinchjield, 71 Me. 213; Huntress v. Burhank, 111 
Mass. 213; Smàh v. Flanders, 129 Mass. 322; Norrîs v. Insurance Co., 
131 Mass. 294. Yet in Huntress v. Burhank the court stated that no 
demand for payaient had been made on the sureties; and itbas not been 
brought to my attention ibat, in any of tbe suite cited on this point, it 
appeared ihat the debtor was in actual personal default before the trus- 
tée prpcess was comnienced, as in tbe case at bar. Therelbre, if neces- 
sary for me to rule on this point, I hold that, under the particular facts 
of this case,, the défendants are not relieved by the trustée process from 
payment of interest. I so hold, although tbe proposition of plaintiffs 
that interest on the decree in this case arises as on contract, and is not 
merely moratory, or as damages, seems to be met by the suprême court 
of Massachusetts in Qlarh v. Child, 136 Mass. 344. On page 348 tbe 
court lays down broadly the proposition that, in suits ou judgments of 
the courts of sister states, the plaintiff recovers interest according to the 
law of tbe forum, and not according to tbe law of the state in which 
the judgment was rendered. This cpuld not be so if interest on a judg- 
ment was presumed to run as by contract. It is true that the original 
judgment in Clark v. ChUd was on a tort, and that the court migbt on 
that account hâve distinguisbed it from a juilgnient on a contract where 
interest was expressly promised. But the rule laid down by the Massa- 
chusetts court was broad euougb to cover every judgment on every cause 
of action; and, moreover, in the case at bar it appears that the decree 
was the resuit of an adjustment of partnership aOairs, as to which inter- 
est is a matter only of equity and arises Iroiii no express obligation. I 
do not find that the suprême court bas ever ruled directly on this pré- 
cise proposition, although in Coyhlan v. RaUroad Co., 142 U. S. 101, 12 
Sup. Ct. Rep. 150, it was heli! that interest on overdue coupons should 
be computed by the law of the place of payment, which lor this pur- 
pose was the law of the contract, and not by the law of the forum. 
The same was ruled in Cromweli v. County of Sac, 96 U. S. 51, and 
Bann V. Bmîer, 107 U. S. 529, 2 Sup. Ct. Rep. 704. In thèse cases, 
however, the suits were directly on the coupons, or for foreclosure, and 
none of them were on judgments rendered. Moreover, this proposition 
of the complainants is met, at least for Massachusetts, and therefore for 
decrees and judgments of the circuit court of the United States within 
this district, by Huntress v. Barbank, supra; which went expressly on 
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thè grOund tliat interest où a judgment does not arise frdm contract, or 

certainly is not interest of that particular kind which debtors who are 
trusteed are presumably hôlden to pay. 

Except for Huntress \. Burbank, aupra, it would seem clear that the 
trustée process could hot hâve been maintained by reason of the fourth 
and fifth clauses of section 34, c. 183, Pub. St. Mass., which clauses, 
moreover, are declaratory of the common law, and of principles broader 
than the mère letter of the statute. The court, however, appears not to 
hâve considered them, and it seems to hâve been assumed byall parties 
that the trustées were chafgeable. 

I think I must base my décision in this case on a proposition of law 
which relieves me from further investigating any of the foregoing ques- 
tions. The original decrèe was of a circuit court of the United States, 
and againSt the principals in ihe mpersedeaa bond. Since July 8, 1890, 
exécution could properly issue against them, and it could not be law- 
fully delayed, embarrassed, or controlled by any attachment process 
from any other tribunal. It is true that exécution could issue against 
only the principals, but, so far as the question involved hère is con- 
cérued, it is impossible to disconnect the sureties from the other respond- 
ents. It would be absurd to rule that the sureties might be holden by 
a trustée process for the debt due by force of the decree, while by simul- 
taneoua proceedings the éxecution of the circuit court might be levied 
therefor on the goods of the principal défendants. 

I think the safe and true ground is that no embarrassment or restraint 
of the character now in question can be put on the enforcement of judg- 
menta or decrees of this court; and in this proposition I seem not only 
sustained, butgoverned, by the suprême court in Wcdlacev. McConnell, 
13 Pet. 136. As the trustée proceedings could not in any way embar- 
rass the decree or exécution of this court, no cognizance of them is tp 
be taken by me at this stage^ whatever discrétion to grant delay might 
or might not hâve been exereised on a motion for that purpose, season- 
ably made and properly framed. If the défendants, or any of them, 
are subject to double litigation, the misfortune is not unlike that which 
happens to rnany; and they had their reniedy, though at some expense 
and inconvenience. If they hâve lost it, which is not probable, espe- 
cially as the suit bas by removal been brought under the control of the 
common-law side of this court, this cornes from their inattention to the 
trustée process, and does not arise from the principles which must con- 
trol my judgment. Damages vvill be assessed on the principles of this 
opinion, without interest on any portion of the fund which was in the 
registry of the court, and with interest on the fuU ainount of the decree 
entered June 28, 1890, and without any déductions on account of the 
trustée proceedings brought in the state court; and exécution will issue 
accbrdingly. 
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GrOTTLIEB V. THATCHER. 
(Circuit Cowrt of Appeals, Eighth Circuit. Jxâj 6, 1892.) 

1. LiMiTiTip» o» Actions— CoLOK of Titi.b— What CoNSTiTUTBg. 

A landowner gave a trust deed to secure her promissory nota. In an action hy a 
third person against the payée, the note was îevied on and sold, the third person 
becoming the purohaser. He then demanded payment of the maker, which was re- 
fused, and he notified her that he "would hâve the land sold under the trust deed, to 
whlch she assented. Bef ore such sale, however, she made a direct conveyance to 
the payée for an expressed considération equal to the face of the note. The land 
was ai terwards sold by the trustée, and was purchased by the third person, who 
recelved a deed oonveying on Its face the fuU légal title. Held, that irrespeotiva 
of the question whether the sales of the note and of the land, respectively, were 
valid in law, this deed was snfBoieat to give oolor of title, and, being accompanied 
with payment of taxes, in goodfaith, for more than flveyears, was suffloiejittocoh- 
fer absolute title, under the Colorado statute of limitations relatlng to unoccupled 
lands. Gen. St. 1883, § 3187. 

9. BaME— G-OOD FA.ITH. 

The fact that the third person took the advice of counsel, and was advised that 
the note was subject to levy, and that, haviug purchased the same, he evidently 
belleved that he had a right to cause the land to be sold for its satisfaction, was 
sufficient to show that in paying the taxes he relied on color of title obtained in 
good faith. 

In Erroï to the Circuit Court of the United States for the District of 
Colorado). Reversed. 

Ë. T. Wdls, R. T. McNeal, and John O. Taylor, for plaintiff in error. 

J. Warner MSla, Y. D. Markham, and H. C. DiUon, for deièndant in 
error. 

Before Caldwell and Sanborn, Circuit Judges, and Shibas, District 
Judge. 

Shikas, District Judge. The défendant in error, Lewis C. Thatcher, 
brought this action in the district court of Arapahoe county, Colo. , for 
•the purpose of determining the title and right of possession to 20 acres 
of unoccupied land situated in said county and state; and the défendant 
in the action, Joseph Gottlieb, being a citizen of the state of California, 
«moved the same into the circuit court of the United States for the dis- 
trict of Colorado, where the cause was tried before the court, a jury being 
waived. Among other défenses, the défendant pleaded that under eolor 
of title by him held in good faith he had paid ail taxes assessed upon 
the land for a period in excess of five years before the institution of this 
suit, and therefore, under the statutes of the state of Colorado, he had 
become the owner thereof. The court found the facts to be as foUows: 

"(1) That the title to the property in question was, at and before the Ist 
day of January, 1874, in Annie C McCormick. (2) That on January 1, 1874, 
said Annie C. McCormick and Isaac L, McCormick conveyed the said prop- 
erty to David H. Moflatt, Jr*, in trust to secure to Samuel H. Thatcher the 
payment of a promissory note of said Annie C. McCormick for thirteen hun- 
dred and fifty dollars, ($1,350,) payable two years after date, witta intérest at 
twenty per cent. i>er annum, which said instrument was in the usual form of 
deeds used in Colorado for the security of money. (3) That said note was in- 
-dorsed in blank by said Samuel H. Thatcher, and by him pledged to and left 
4ritfa Gray and Eicholtz some time prior to SeptemlMr, 1377, to secure a loan 



5M"> FErgHtAf-: i^POR?EB, VpL 51. 

by them made to him for the sum of one thousand dollars, ($1,000.) (4) 
That Noveniber 25, 1876, the défendant herein begaii an action in the district 
court of Aiapnhoe county,'ëàlO.,'agalnst Satiitel H. Thatcher, to recover on 
a promissory note for twenty-seven hundred dollars, ($2,700.) dated Novem- 
ber 18, 1876; payable one yëar àfter date to the order M Joâèjlh Gbttlieb, with 
interest at the rate of flve percent, per month f rom date until paid, interest due 
and payaljle nionthly, ahd sighed by Zella Glenmore and Samuel H. Thatcher; 
tliat on tlie said Novembèr 25, 1876, an attachraent issued in said action, and 
garnis^ee process was tbereupon served upon the said Gray and Eicholtz and 
upon the said Annie G. McCormick, requesting them and each of them to ap- 
psiar at tlie April term of S^d court; that no judgment was ever entered 
againstlhcm or any of tliëra as garnishees in the said action in the said dis- 
trict court. (5) That while said note was so in the possession of said Gray 
and Eicholtz, and long aft*V the maturity thereof, the défendant paid thera a 
balâhcj? jjjaiinedto be due upon the loan secured thereby of twenty dollars, 
($2U,) and obtained the possession of the said note from tbem, and thereupon 
had the same talien in exécution on a judgment in the district court of Arap- 
alioe county in his favor against the said Samuel H. Thatcher, and the same 
was bythesherlff tJlereUpon advertised for sale iu the manner and for the 
time (iresoribed bystatute for advertising and selling personal property umler 
exécutions and was afterwards sold under said exécution on the 19th day of 
September, 1877, and the same was bid in by the défendant for the sura of 
eighty dollars, ($80,) hebeingthe higliestandbest bidder therefor. (6) That, 
béfiire baving his exécution' levied on said note, the défendant took advice of 
his counsel as to whethi-r the same was subject to levy and sale under exécu- 
tion, and was advissed that it Was so suljject. (7) That af ter so bidding in suid 
note, and before requesting tlie SHid trustée tosellthe premises in question to 
satisfy thesame, he presented said note to the m^iker, Mrs. McCormick, for 
payment, and payment was not made; and he thereupon advised her that the 
property ih qtiéstion woulii bè sold by the trustée to satisfy ihè same, and she 
assental thereto. (8) That on the 5th day of February, 1878, the premises 
in question were conveyed by said Annie C. McCormick, by thf nnme of 
Annie G* T-aildï and Isaac L. McCormick to tKë plaintitï, Lewïs C. Tliatcher, 
for the considération oftbirteen hundred and liUy dollars, (^1,350,) which 
was the atpount of the promissory note of the grantor to Siiid S.imuel H, 
Thatclierj tliat said Saniuel H. Thatcher was a brother of this plaintitï, and 
he difd oHài; àt)Out tlie lOtb day of Februàry. 1879, and left aurviving him 
as bis only héir the plnintiff'herein, Lewis C. Tiiatclifr, and atall times men- 
tioned bt-reîn this plaiutitï was the only heir apparejit of the said Samuel H. 
Thatcher; and the said conveyance of February 5, 1878, vvhich was a war- 
ranty ^ced, was made, executed, and deljvered by the said grantors to tlie 
said grantee, at t|ie requesti pf said Samuel H. Thatcher, for the puipose of 
paylng ofifthe above-mentioned promissory note of thirteèn hundred and Hfty 
dollars, ($1,350,) and thereby discharging or foreclosin» (hesaid deed of trust 
securing the sanie; that the said promissory note «as theh overdue for more 
than four years, and défendant had not acquired any right before mnturity to 
defeat tlie said purpose, and the said n0tç:w«3 accoidingly so paid otT and the 
said trust deed rend ered iiull and voîd. (9) That the said trustée, David 
MoSatt, Jr., after bei,iig re^uested by. défendant so to do, advert'sed and ex- 
pbsed for sale said promises according to the provisions of said trust deed, to 
satisfythe said :note, and atstich sale on January 10. 1879, thesaid défendant 
bid in the Said premises attbe prioe of sixteen hundred dollars, ($1,600,) in 
ft^tislRction of the amuubit! due on said note so held by liim. he being the 
highcst and liest biddvi; [for said premises. and thereupon received a convey- 
abue thereof from çaiditrustee. (10) Ttljat said premises hâve, ever sinue said 
sale, been vacant aod'UQoecupied. (11^ Tiiat for every year, from tlie time of 
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the convenance by said trustée to défendant to the institution of thls suit, 
taxes were assessed against and levied upon tlie premises in question, and on 
tlie Ist day of April, 1879, défendant paid ail the taxes levied against said 
property for the previous year, and bas annually paid ail taxes against the 
same f rom that time to the institution of ttiis suit, a period of eleven years, 
claiming to be the owner thereof." 

A number of questions of law hâve been discussed by counsel whioh 
we do not deem it necessary to consider, as in our judgment the plea of 
the stato statute is sustained by the évidence in this casô. The statute 
of Colorado (Gen. St. 1883, § 2187) provides that— 
"Whenevér a person having color of title, elther by pre-emption or otherwlse, 
as aforesaid, made in good faitb, to vacant or unocoupied lands or mini ng 
daims, sball pay ail taxes legally assessed thereon, or for improvements situ- 
ate thereon, for âve successive years, then he shall be deemed and adjudged 
to be the légal owner of said vacant and unoccupied lands or mining clalms, 
to the extent and according to tlie purport of bis or her paper title." 

Thç finding of facts made by the trial court shows that Gottlieb, claim- 
ing to be the owner of the land in dispute, had paid the taxes assessed 
upon the same for a period of 11 years before the bringing of this action, 
and therefore, if his claim to be the owner of the land was made in good 
faith under color of title, be is entitled to the beneiit of the statute. 
From the findings of fact it appears that Annie C. McCormick was orig- 
inally the owner of the property, and that she executed, in January, 
1874, ^ trust deed thereof to David H. Moflfatt, Jr., for the purpose of 
eecuring payçient of a promissory note for $1,350. This note came into 
possession^ of Gottlieb, and, by his direction the trustée advertised the 
premises for sale according to the provisions of the deed to him, and at 
the sale Gottlieb became the purchaser, receiving a deed thereof, which, 
upon its face, conveyed the fuU title of the land to him. Whether in 
fact the full légal title did not pass to him by the d^d thus executed is 
one of the disputed questions in the case which we shall not consider, 
but we are çlearly of the opinion that thereby a color of title was created 
in Gottlieb within the meaning of the statute of Colorado, and the only 
remaining; question is whether the same was "made in good faith," aa 
required by the statute. 

Counsel, in argument, bave discussed many matters which it is 
«laimed tend to show extortion and bad faith on the part of Gottlieb in 
his dealings with Zella Glenmore and Samuel H. Thatcher, but we can- 
not give weight to such suggestion, for, in considering this question, this 
«ourt is limited to the facts as found by the trial court; and ail that is 
therein found on this point, briefly stated, is that Gottlieb held a note 
for $2,700, executed by Zella Glenmore and Samuel H. Thatcher, upon 
■which he brought an action in 1876 against Thatcher in the district 
court of Arapahoe county, Colo. , aided by an attachment which was 
served by gamishing Gray and Eicholtz and Annie C. McCormick. 
Certainly there is nothing in this finding which impugns the validity of 
this note or the good faith of Gottlieb in seeking to coUeot it by judicial 
proceedings. Having obtained judgment thereon against Samuel H. 
Thatcher, he issued exécution and caused the same to be levied on tha 
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note of Annie C. McCormick, of which he had obtained possession from 
Gray and Eicholtz. Wheii this levy was made the note waS the prop- 
erty of the judgment debtor, and certainly it cannot be said that Gott- 
lieb was acting in bad feith in seeking satisfaction of bis debt ont of 
property belonging to bis debtor, Whétber the note could be levied on 
and sold so as to convey title thereto was a légal question upon which 
he sought and followed the advice of counsel. Evidently believiiig that 
he had become the lawful owner of the note in question, he presented 
the same for payment to the maker, and, failing to get the money due 
thereon, he notified Ber that the property conveyed by her to secure the 
note would be sold by the trustée under the provisions of the deed exe- 
cuted by her, to which she assented. The trustée subsequently adver^ 
tised the property, and sold the same at public sale, Gottiieb becoming 
the purchaser; and, ùpon the exécution of the deed to bim by the trus- 
tée, he paid ail the taxes then assessed âgainst the property, and bas 
cohtinued to pay them froni that daté to the présent time. There is 
hothing in the other facts found by the trial court which impugns the 
gbod faith bf Gottiieb in taking a deed frbm thé trustée in pursuance of 
the purchase made by bim. Even if it be true that the conveyance madè 
by Annie C. McGoriiiiçk to Lewis Thatcher terminated the ïight of the 
trustée tb sell the property, as was held by the trial court, — a question 
upon which we express no opinion, — it is nevertheless èntirely clear that 
Gottiieb relied upon thé advice given hini by counsel that the note se- 
cured by the truàt deed could be làwfuUy levied upon ahd sold under 
éxecution, and believed that the purchase of the note gave him theright 
to subject thé land to sale for the purpose of paying thé debt evidenced 
thereby. In our judgment, the facts found justify but the one conclu- 
sion, and that is that, in paying the taxes ujpon the land since 1879, 
Gottiieb was clearly acting under color of titie obtained in good faith, 
and bas thus become erititled to th« land under the provisions of the 
statute of Colorado, already cited, and thé circuit court erred in holding 
to the contrary. 

The judgment of the trial court is therefore reversed,at costof défend- 
ant in error, and the case is remanded, with instructions to enter judg- 
ment for the défendant. 



REFUBLIOAN NEWSFAPEB CO. V. NOBIHWESIEBM ASSOCIAXED PBES8. 377 



Republican Newspapee Co. of Omaha v. Northwestern Associa-ted 

Press. 

lOireuit Camt of AppeaU, Etgli/Oi, CireuU. July 19, 1S93.; 
No. 104. 

1. Evidence— Matbkiamtt—Peoof or Valiti!. 

In an action by a newspaper company against an associatton organized to procare 
and distribute news, for tbe allégea wrongful canoellation of its membership 
tberein, évidence as to tbe nnmber of proposed purobasers of tbe membershlp and 
tbe amounts ofCered was admissible, as sbowing tbe value tbereof. 
î. Same— Pleadinob asb Evidbnob. 

Tbe damages sought being limlted by the pleadings to tbe value of tbe canceled 
membershlp, tbe faot tbat the paper suspended publication shortly after tbe can- 
cellation was immaterial, and it was error, therefore, to admit évidence of wantof 
business ability in the manager and of tbe causes of the suspension. 

In Error to the Circuit Court of the United States for the District of 
Nebraska. 

Action by the Republican Newspaper Company of Omaha against the 
Northwestern Associated Press to recover damages for an alleged wrong- 
ful canoellation of plaintiff's membershlp therein. Verdict and judg- 
ment for plaintiff for $802.50, from which it appeals on the grounds of 
inadequacy of the verdict, and of improper admission and rejection of 
«vidence. Reversed. 

Rcdph W. Breckenridge, for plaintiflf in error. 

E. W. Simeral, R. S. Hall, and 0. J. Green, for défendant in error. 

Before Caldweli. and Sanborn, Circuit Judges, and Shibas, District 
Judge. 

Shieas, District Judge. The Republican Newspaper Company, a cor- 
poration organized under the laws of the state of Nebraska, became, 
about the Ist of July, 1890, the owner of the plant and property of the 
Omaha Republican, a newspaper founded in 1858, and published in the 
city of Omaha, by purchase from J..C. Wilcox, the former owner thereof, 
who became the président of the corporation, and continued in the active 
control of the publication of the newspaper. As part of the property 
included in the transfer, there passed to the corporation a membershlp 
■or one share in the Northwestern Associated Press, a corporation created 
under the laws of the state of Illinois, and formed mainly for the pur- 
pose of procuring and distributing télégraphie and other news reports. 
Shortly after the transfer above stated, and about the 30th of July, 1890, 
the publication of the Republican was suspended until December 12, 
1890, when it was renewed, and continued until January 8, 1891, when 
it again ceased, and bas not been since resumed. On September 24, 
1890, the executive committee of the Associated Press held a meeting at 
Chicago, 111., and, without notice to the Republican Newspaper Com- 
pany, canceled the stock of the Omaha Republican, upon the theory that 
the suspension of the publication of the newspaper terminated the rights 
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of the shareholder, and justified the cancellation of the stock; and tins 
action ofthe^committee was approyediata caUed meetingçf ;the assoçi,^^-? 
tion held in Chicago, December 19, ili890. Since the action taken by 
the executive committee in September, 1890, no télégraphie dispatches 
or other newarespoBts hâve beea funMshedt» the RepubUçaïV Company, 
and its right to be considered a member of the Associated Press has been 
wholly denied. On the lOth of Jânuàry, 1891, this action was brought 
in the United States circuit court for the district of Nebraska by the Re- 
publifiîM:) iltewap^pe?" , Cpni|)auy to recpyéif .the value çf the franchise or 
mèinbershi|) iiï said Associated Press, of wjhich it claimed it hàd been de- 
privëd'iïti'd 118,13 .Wènthereby dânjiaged ih| the sum of $50,000. The case 
was heard before the court and jury at the Novenaber terni,, ,1891, and a 
Yèïdi|Çl,Wias rettfirpfd' iïL fayor of the plkintîff in the aotiop, assessing the 
damages at $802.5.0. ïhe plaintiff moved for a new triW on the ground 
that the damages âwardéd wëfë wholly inadéquate and without support 
in the évidence, and that the court had erred in admitting improper évi- 
dence,' àftd iûrejècting compétent évidence ©ffered by plaintiff, on the sùb- 
ject of the damages. The motion for new trial was overruled, and judgr 
ment vfas entered on the verdict, and the plaintiff britigs the «ise to this 
court by a Writ of error, assigning as grounds for reversai the ruling of 
the court in admitting àhd rejecting évidence upon the question of the 
damages caased to plaintiff by the wl'ottgful action of défendant. As the 
casé stands, upbn the record in this eOutt, it is settled by the verdict 
and judgmçnt that the plaintiff was wrongfully deprived ofits member- 
ship in the défendant Company, and by thô cancellation bf the share of 
stock owned by it plaintiff has been daïnaged to the value of the stock, 
bi' *'ftanehîse," as it is callèd in the testiraony. 

Under thèse circumstances, itwas incumbent on the plaintiff to prove 
the value of the stock or franchise of wbich it had been deprived, and 
to that ead it was sought to introducé évidence showing that after the 
euspension of the newspaper in July, 1890, offers had been made for the 
purchase of the franchise, and showing the number of proposéd pur- 
chasers and amounts offërêd: by them, which testimony was rejected, and 
exceptions to the ruling werô dnly taken. As we understand the issues 
in the case, it was error to reject this évidence. By the instructions 
given the jury, they were required to find the value of the property of 
ti^hich the plaintiff hadrbeen wrongfully deprived, and therefore any and 
ail facts fairly tending to show the actual value of the property should 
hâve been admitted as aida in enablirig the jury to reach a correct con- 
clusion on this issue. Whën an article like wheat or cattle is freely sold 
ùpon an open market, the price paid is deemed to be nbt only compétent, 
but the best, évidence of the value of the article. The priée paid, how- 
ever, consists, aftet ail, of bids tnade and acceptedjand if it should ap- 
rpéar that on a given dayûo sales had been actually cohcluded on the 
market, but that offérs to sell and offers to buy had been made, thèse 
offerè would be competetit'as'aids in arriving at the probable market 
value on the day named; lu ïegaïd tô property of the peculiar kind of 
that involved in the preeent controversy, it does not possess what is COTn- 
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inonly called a market value, in t^e sensé of a.price fixed by,, sales uiade 
in open niarket; but the fact that when such property is for sale parties 
are ready to buy it shows that it bas a value, and theipuice ofifered tends 
to prove what such value is. In other words, proof of offers to purchase 
at given priées, made in good fa.ith, iS; some évidence of ;tbe;ûctual value 
of the article sought to be purchased, as well as of its salability. Thus» 
in Cliqiiot'3 Champagne, 3 Wall. 114, in which was involved the question 
of the value of certain wines imported into this country from France, 
the trial court admitted in évidence certain so-called "priées currentv" 
furnished to the agent of the United States by parties dealing in the wines 
at Paris, and which contained the priées at which thèse dealers offered 
the wineS; for sale. It; was objected thereto, among other things, that no 
actual transactions or sales, based thereon had been provéd. The suprême 
court held; that the évidence was admissible, as tending to throw some 
light upon the matter at, issue. See, also, Fennerstdii's Champagne, 3 
Wall. 145. In Harmon v. Glover, 72 N. Y. 451, it was held that the 
value of an article may be determined by offers to sell in the ordinary 
course of business, as well as by actual sales, and that "a priée list stating 
the priçe at which a manufacturer will sell, or stateraents of dealers in 
answer to inquiries, are compétent évidence of the market price of a mar- 
ketable commodity, and is a common way of ascertaining or establishing 
a market price." Before a jury should give weight to testimony of the 
kind in question it must appear that the offers to purchase were made 
in good faith, by parties able to complète the sarae in case of acceptance; 
or, in other words, that the same are not mère straw bids, or made for 
the purpose of manufacturing évidence for the particular case. But if 
the circumstances are such as to show that such offers were made in good 
faith, then, in our judgment, évidence thereof is admissible in a case iike 
the présent, wherein, owing to the peculiar nature of the property in- 
volved, évidence showing the market value cannot be adduced. In ail 
such cases the jury are entitled to bave given them ail the aids possible 
in determining the value of the property in question, and certainly the 
fact that third parties were desirous of purchasing the property, and to 
that end offered certain sums therefor, does throw some light upon the 
value of the property thus sought to be purchased, and the refusai of the 
circuit court to permit the introduction of this class of évidence was there- 
fore erroi;, to the substantial préjudice of the plaintiff. 

Exceptions were also taken on the trial, and error is assigned thereon, 
to the admission of testimony tending to show the causes of the suspen- 
sion of the Republican newspaper; that the publication thereof was at a 
loss; and touching the alleged want of business capacity of J. C. Wilcox. 
We infer that the trial court was unquestionably induced to admit this 
évidence by reason of the ambiguous language used in plaintiff's péti- 
tion, wherein it is averred, in substance, that a news franchise is indis- 
pensable to the successful publication of a newspaper in the city of 
Omaha, and that the action of the défendant indepriving the plaintiff of 
the rights and privilèges conferred by the ownership of the stock wrong- 
fulJy canceled had utterly wrecked the newspaper and the plant con- 
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nected therewith, and had compelled the final suspension of the paper. 
If tbe plaintiff was in fact seeking damages on the ground that the ac- 
tion ôf défendant in canceling the stock of plaintiff had wrecked the 
newspaper and destroyed the value of the entire plant connected there- 
with, then it would hâve been proper for défendant to show what the 
causes of the suspension of the paper were, and the value of the business 
and property belonging thereto; but as we construe the pétition of plain- 
tiff, aiid as the trial court in its charge to the jury construed the same, 
the real cause of action counted on was the cancellation of the stock 
wrongfuUy, and the damages sought was the actual cash value of the 
stock; and upon thèse issues the évidence admitted onthematters above 
statedi which we need not set forth in détail, was whoUy immaterial. 
Whether the plaintiff could, in view of the allégations in the pétition, 
demand à reversai of the judgment if the admission of this évidence was 
the only error relied upon, we need not cônsider. As the case must be 
reversed ùpon the first point herein decided, it is enough to say that the 
business ability of J. C. Wilcox, the question of profit or loss resulting 
from the publication of the Republican newspaper, and the causes of its 
suspension are mattèrs wholly aside from the issues upon which this 
cause is to be determined, and the same is true of the évidence showing 
the method of conducting the business of the other newspapers published 
in the city of Omaha. The questions upon which évidence was compé- 
tent and material werei: (1) Was the' plaintiff the owner of a share in 
the défendant company which it could hold or disposé of after the sus- 
pension of publication of the Republican newspaper? (2) Did the de- 
fendant wrongfuUy cancel this share of stock, and thereby deprive plain- 
tiff of its property therein? (3) What was the value of the share of 
stock so canceled? 

In order, however, that the défendant should not be placed at a dis- 
àdvantage before the jury bj' suggestions in the pétition that the Repub- 
lican was wrecked by thé refusai of the défendant to furnish dispatches 
to it, we would- suggest that the plaintiff be permitted to strike thèse 
averments ont of the pétition, and to confine the statement of the cause 
of action to the faots neceésary to show ownership of the stock by plain- 
tiff, the wrohgful cancellation thereof by défendant, and the damages 
caused, to wit, the loss of the value of the stock, and thus the allégations 
of the pétition will be limited to a statement of the ultimate facts upon 
which plaintiff relies as grounds of reoovery. The judgment belovv is 
reversed, and cause is remanded to the circuit court, with instructions. 
to grant a new trial. 
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LlGOETT V. GlENN. 

GlENN t). LiGGETT. 

(Olrouit Court of Appeals, Elghfh, Ci/rctM. June 13, 1893.) 

Nos. 61, 63. 

1. State ans Pesesal Cottets— Conobbrent Jurisdiotion— Pbioeitt or Suit — 
Idbntitt. 

A suit In a fédéral court by a stookholder in behalf of himself and other stock- 
holders against a corporation and Its offlcers and direotors, seeklng by Injunctlon 
to correct abuses of administration, alleglng insolvency, and asking the appolnt- 
ment of a reoaiyer to wind up the business and pay the debts of the corporation, la 
' bot identical, as to Intorests of parties, with a subséquent suit in a state court by a 
judgment créditer in behalf of himself and other creditors to ascertain the validlty 
of a deed of assignment from the corporation to certain trustées, and asking the 
appointment of a receiver, with power to coUect ail assessments that may be made 
on the capital stock, and otherwise care for and coUect the assets and crédits of the 
corporation ; and the pendency of the former suit, and the appointment of a re- 
ceiver thérein, does not deprive the state court of iurisdiction to entertain the lat- 
ter. 

S. Same— Recbivebs. 

In such case the gênerai rule that, la cases of concurrent jurisdiction, the juris- 
diotion of the court flrst taking control of the property is exclusive, does not ap- 
ply, it appearing that the receiver appointed by the fédéral court never had actnal 
possession of the corporation's property, excepting an insignifloant portion, vrhioh 
was sold, and the proceeds applied to the expenses of the reoeivership, that no as- 
sessments were ordered by that court, and that the receiver was discharged and 
the case dismissed before any steps were taken in the state court for the acquisi- 
tion or distribution of any jiroperty. 

8. COEPORATIONS— ASSBBSMENT ON StOOK. 

In the decree of the fédéral court appointing the receiver, a clause providing 
that, "if there shall be any sums due upon the shares of the capital stock of sail 
Company, the receiver will proceed to coUèct and reoovertha same, " eannot be 
construed as a call for a balance of 80 per cent, of tho subscription, not yet oalled 
for, but merely as giving authority to coUect any sums not pald on calls already 
made. 

4i Same — Stockholdbes — Evidence — Stock Booe. 

In an action to recoVer assessments on the stock of a corporation, the stock books 
of the Company are compétent évidence to show that défendant is a stockholder, 
when conneoted with other évidence showing that a name contained therein, which 
is identical with defehdant's name, was entered as his name. 

5. PeiVileged Communications-^Attobnet and Client. 

Défendant and other persons signed a written oontraot with an attomev to pay 
him certain fées for defending ail suits brought against them to recover assess- 
ments on the stock of a corporation, the expense to be borne "by us pro rata ou 
the amonnt of stock subscribed by us as set opposite our names. " This contract 
was subséquently filed by the attomev in a probate court as a voucher for a olaim 
for fées aejainst the estate of one of the signers. From there it was obtained by 
anotherattorney, and, in a suit against another signer, was offered as évidence that 
the latter was a stockholder. Seld, that the document fell withiu the rule pro- 
tecting confidential communications betweeu attorney and client, and was inad- 
missible. 47 Fed. Rep. 473, reversed. 

8. Same. 

The admissibility of a paper contalning communications between client and at- 
torney is not dépendent upon the manner In which possession thereof was obtained 
from the attorney, but upon the inhérent oharaoter of the communication itself. 
If the communication la prlvUeged, it can only be deprived of that oharaoter by 
some nhequivocal act on the part of the client himself. 

T. Same— Statb Laws Inapplicable. 

In actions in the fédéral courts, the Question whether a communication between 
client and attorney is admissible in évidence is not dépendent upon the statutes of 
the state in which the court sits. Insurance Go. v. Schaefer, 94 U. S. 457, fol- 
lowed. 
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B. APPBA.L— HAIUII.SSS ESROB. 

Whether the production of.^. stock book bearln^ a name Mentloal wtth that of ■ 
person sued for aa assessmailt 18 sùMclent to ctëate a presumpticAi tbat sùob par- 
son Is a stockholder is a question wblcli may be dépendent on circumstances, and 
yrhere Incompétent évidence ^hereof ,was admitted, and the record fails to show 
that saffloient otber évidence Wàs Introduced tO render neoessary the conclusion 
that the parties were Identical, the court cannot say that the admission of the in 
oompet^t @vl4^aoe ^vas b^jnle^s, and musC therefore ^yerse the Jii,4gment. 

In a suit to recover an assessment on the stock of a corporation, the court allowed 
interest thereon only f rom the daté of the suit. On appeal the record did not con- 
. tain the charter and by-laws of the corporation, and did not purport to contaln ail 
itbç exidc^noç. Meld, that wbile,in .the absence of speole^i pi^ovisions, Interest tvQuid 
run from the date 01 the oaU, the court could not say b\ii that the charter àhd W- 
laws wera b^fqiro theitri,al court,, and ooutained matter to justify its deoiition, and 
must therefore afUrm the same. 

. In Errorfe tbe Circuit Court of the United States for the Eastem Dis- 
trict ôf Missouri. 

Action by John Glerin, trustée of thè National Express & Transporta- 
tion Company, againstJohn E. Liggett, to recoràran assessment on the 
stock of sâid cotnpany. Judgment for plaintiff, alloWing interest from 
the commencement of the suit. 47 Fed. Rep. 472. Both parties bring 
error, plaintiff complaining only of the allowance of interest as insuf- 
ficient. Reversed on d«feiuiant's exceptions. 

For opinions in prior suits to recover asséssments, see 23 Fed. Rep. 
695, and 24 Fed. Rep. 636^ 

Slatement bySHiBAS, District Judgë: 

On the 12th of December, 1865, the gênerai assembly of the state of 
Virginia adopted an act entitled "An act to amend and re-enact an act 
to iricorpoirate the Southern Express Company, passed March 22, 1861, 
and to inoo^orate the National Express & Transportation Company;" 
it being theréin provideid tfiat the company known by the latter name 
should be a corporation with authority to engage in the express and 
transportation business, with an authorized capital stock of $5,000,000, 
divided into shares of $100 each. The company organized under the 
provisions of the açt, and isubscriptions to its capital stock were made 
by many persons residing iU; différent states. On the 8th day of August, 
1866, Josiah Reynolds, a stockholder in the corporation, filed a bill in 
equity in the circuit court of the Unitôd States for the eastem district 
of Virginia, on behalf of himself and <tll other stockholders of the com- 
pany, averring that the provisions of the charter of the corporation had 
not been observed by the officers of the company; that its assets had 
bebn wasted and misappjîed; that the company was insolvent and un- 
able to further carry on the business for which itwas created; and for 
thèse reasons an injunction and appointment of a receiver was asked, to 
the endthatthe afèiirs of the corporation might be settlèd and the com- 
pany bè dîgsolVèd. On thé IStbpf August, 1866, an injunction was 
granted, restraining the, oompany, itsiâiràctors and officers, from using 
the prpperty of the company for any other purpose than carrying on the 
regularand legitimate éipfeàs and traitstrôrtation business for which the 
company was organized. 

On the 18th of September, 1866, the board of directors of the corpo- 
ration authorized and directed the exécution of a gênerai deed of assign- 
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tient ofthe ptopêrty of tho ôbmpany to trastees for the bénefit of credit- 
ors; and on the 20th of Septeraber, 1866, the président of the company 
executed a gênerai deediof assignaient to John B. Hoge, John J. Kelly, 
and G* Oliver O'Dotinell, as traiatees, in accordance with the action of 
the board of directors previously had. On the 31st of December, 1866, 
the United States circuit ôourtentered an ordér appointing Westel Wil- 
loughby a "réc'eiver of the said National Express '& Transportation Coin- 
pany, and of the money, property, and effects of the said National Ex- 
press & Transportation Company, with ail the powers, rights, and obli- 
gations usiial in such cases, subjectto the control of this court, until the 
affaira of said company be fully and finally closed up." 

On the 4th of Pecember, 1871, there was filed in the chancery court 
of the cify of Richmond, Va., by W. W. Glenn, a créditer of said ex- 
press company, suîhg in his own behalf and in that pf such other cred- 
itors as shoiald become parties, a bill in equity against said corporation, 
wherein it >yas charged that said company was insolvent; that it was 
heavily indebtedto varions parties, including said W. W. Glenn; that 
20 per cent, of the capital stock had been called in, but only a small 
part thereofjiad been paid; that the reraaining portion of the capital 
stock was sùbjèct to assessmient and collection for the pay ment of the 
debts of the corporation; that it was doubtful whether the trustées 
named in the gênerai deed of assignraent had, the légal right to collect 
the portion of the capital stock not previously called for by the corpora- 
tion itself; that Ihe validity pf the deed of assignment was questioned 
and in dispute; that the rights of the creditors were in danger, and thàt 
for their protection the question of the validity of the assignment should 
be set at rest; that the trustées should be required to render an account; 
that a receiver or trustée should be appointed, with fuU power to collect 
ail assessments that might be made upon the capital stock, and other- 
wise care for and collect the assets and crédits of said company. On the 
4th of August, 1879, an amended and supplemental bill was filed in 
said cause by the administrator of W. W. Glenn, and on the 14th of 
December, 1880, after due service upon the corporation and the trustées 
named in the deed of assignment, the court entered a decree holding the 
deed of assignment to be valid, relieving the said trustées from further 
duty or responsibîlity, appointing John Glenn trustée in their place, 
and making an.assessment upon the capital stock of 30 per cent., ànd 
authorizing and directing the said John Glenn, as trustée, to collect such 
assessment and to sue for the same in ail jurisdictions. 

On the lOth of December, 1880, four days before the entry of the de- 
cree by the city court of Richmond, the receiver appointed by the United 
States circuit court in December, 1866, filed a brief report in that court, 
in which he stated that none of the creditors had submitted their claims 
to him; that no action had been asked at his hands by any one for at 
least 10 years past; that he had only collected about $1,000, ail of which 
had been expended in endèavoring to procure the books and papers of 
the company, in which efforts he had been unsuccessful. On the filing 
of this report by the receiver, and on the same day, the said circuit 
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court of the TJnited: States in the case of Reynolds v. National Express ds 
Transp. Gb., entered the followiûg brder: 

"Upon tbe réport of receiver W. Willoughby being flled, on motion of the 
défendants, John Blair Hoge and J> J- Kelly, by John Howard, their counsel, 
it is adjudged, ordered, and decreed that the order of the 31st of December, 
1866, ûled on the 22d day of January, 1867, appoiuting a receiver in thls case, 
be, and the same Is hereby, vacated, annulled, and set aside, and said re- 
ceiver, W. Willoughby, be discharged and exonerated, the injunction hereto- 
fore granted in thiS cause be dissoived, and this suit be disinissed." 

On the 27 th of June, 1884, by an order duly made by the chancery 
court of the city bf Richmond, Va,, the cause pending before it was re- 
moved to the circuit court of Henrico county, Va., to be there proceeded 
Tyith according to law; and on the 26th of March, 1886, a decree waa 
enteréd in said cause by the last-inentioned court, making a further as- 
sesSment and call for 50 per cent, of the capital stock of said corporation, 
ànd àuthorizing the trustée to enforce the collection thereof. In 1884, 
John Giehn, trustée under the appointaient made by the chancery court 
of the city of Richmond, brought suit against John Liggett in the United 
States circuit court for the eastern district of Missouri, to coUect from 
him the 80 per cent, assessment upon 63 shares of stock in said corpo- 
ration, and on tbe 15th of July, 1885, the plaintiff Glenn suffered a 
nonsuit in that action. 

On the 12th of July, 1885, thé said Glenn, trustée, brought the prés- 
ent action in the United States circuit court for the eastern district of 
Missouri against John Liggett; and on the 14th of December, 1886, 
filéd ian ahiended pétition in said action, wherein it is averred that said 
Liggett, in the year 1866, acquired by assignment 63 shares of the cap- 
ital stock of the National Express & Transportation Company, and as 
thé bwner thereof became bound to pay the 30 and 50 per cent, assess- 
m,çnts made upon said capital stock by the chancery court of the city of 
Richniond ànd the circuit court of Henrico county, Va. To this péti- 
tion the said Liggett answered, denying the several allégations of the 
pétition, and further pleading that the chancery court of the city of 
Richmond never had or acquired any jurisdiction of the subject-matter 
or of the parties défendant in the cause of W. W. Glenn v. Naticmcd Exp. 
<fc Transp. Co., by reason of the pendency in the circuit court of the 
United States for the eastern district of Virginia Of the cause of Reynolds 
V. Said Bhipress Go., and the proceedings had therein; that, more than 
10 years having elapsed since the entry of the decree or order in said 
cause, this action is barred by thé provisions of the statutes of Missouri. 

The case waâ tried before the court, a jury being waived, and, judg- 
ment being in favor of the plaintiff, the défendant, Liggett, brings the 
<!ase before this court, assigning error in several particulars, but which 
can be ail considered under four gênerai heads. 

Mason G. Smith and John A. Harrison, for plaintiff in error, Liggett. 

The decreeS of the state court of Virginia are void, because said courts were 
without jurisdiction to pass them. 

Wiswall V. Sampson, 14 How. 52; Peale v. Phipps, Id. 368-374; VaugTian 
V. Northup, 16 Pet. 1; Qaylord v. Railroad, 6 Biss. 286; Barton v. Bar- 
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hour. 104 U. S. 126; HeidHtter v. Oilcloth Co., 112 U. S. 294-302, 5 Sup. Ct. 
Eep. 135. 

The fédéral court for the district of Virginia had jnrisdiction and lawful 
authority to render the decree in the suit of Reynolds v. National Bxp. & 
Transp. Ce, of date December 31, 1866, and that decree is not open to col- 
latéral attack in this cause. 

2 Wat. Corp. par. 856; Stevens v. Davison, 18 Grat. 828; Thompson v. 
€hreeley, (Mo. Sup.) 17 S. W. Rep. 962; Buak v. Insurance Co., 4 Fed. Eep. 
849 ; In re Suburban Hôtel Ce, L. B. 2 Gh. App. 737, per Lord Caiens, loc. ait. 
750; Mor. Priv. Corp. (2d Ed.) §§ 284, 285; Beach, Eec. § 404; Lawrence v. In- 
surance Co.,lPa\ge,b97; Freem. Judgm.§ 124; High, Kec. § 203; Greéleyy. 
Bank, 103 Mo. 212. 15 S. W. Rep. 429; Ames v. Trustées, 20 Beav. 353; Ver- 
mont, etc., H. Co. V. Vermont Cejit. R. Co., 46 Vt. 795, and cases there cited; 
Kussell V. RaUway Co., 3 Macn. & G. 104; Beverley v. Brooke, 4 Grat. 187; 
Jay V. De Qroot, 17 Abb. Pr. 36, note; Barbour v. Bank, 45 Ohio St. 133, 12 
N. E. Rep. 5; Neall v. Hill, 16 Cal. 146; Murray v. Vanderbilt, 39 Barb. 
147; Mining Co. v. Edwards, 103 111. 475; Coois, Stocks, § 648; Dodge v. 
Woolsev, 18 How. 341. 

Actual seizure of the assets of the express company by the receiver in the 
fédéral court was unnecessary. The flling of the bill and prayer for a receiver 
giive that court exclusive jurisdiction to control the res, the assets; but, even 
were this not so, the entry of the decree of December 31, 1866, placed ail the 
assets, tangible and intangible, incu^todia legis, and underthe exclusive con- 
trol of the fédéral court, and could not be proceeded against by any other court. 
Pennoyer v. Neff, 95 U. S. 727; Cooper v. Reynolds, 10 Wall. 317; Ames v. 
Trustées, 20 Beav. 332. 

The jurisdiction of the fédéral court was complète and exclusive as to par- 
ties and subject-matter. The trustées under the assignment were brought in 
and made parties, and thèse trustées represented the creditors. Coreoran v. 
Canal Co., 94 U. S. 741-745; Kerrvion v. Stewart, 93 U. S. 155. 

But it was not necessary to bring in the trustées. They were not pur- 
chasers for value, and were bound by the lis pendens. 1 Story, Eq. Jur. 
§§ 405, 406; Tilton v. Cofleld, 93 U. S. 168. 

The jurisdiction of any court exercising authority over a subject may be 
inquired into in every other court where the proceedings of the former are 
relied on, and brought before the latter by the party claiming the beneflt of 
such proceedings. Ëlliott v. Peirsol, 1 Pet. 328; Hiokey v, atewart, 3 How. 
750; Christmas v. Russell, 5 Wall. 290. 

.Jurisdiction once vested is not ousted by subséquent events; but "the ju- 
risdiction of a court dépends upon the state of things at the time action iB 
brought." Mollan v. Torranoe, 9 Wheat. 537, Marshall, C. J.; Morgan^s 
Heirs v. Morgan, 2 Wheat. 290; Culver v. Woodruff Co., 5 Dill. 392. 

When suit is instituted in a court without jurisdiction of the subject-mat- 
ter, and the court Is afterwards invested with jurisdiction, this subséquent 
investure does not cure the prior defect, since without jurisdiction uU acts 
are absolutely void. Wells, Jur. p. 12, § 18. 

The decree of the fédéral court, whereby a receiver was appointed of the 
funds, property, and eflects of the express company, and vested with title to 
ail property of said company, for the use and beneflt of the creditors of the 
company, and whereby the business of the company was decreed to be wound 
up by and through the receiver, who had entered upon his administration, de ■ 
prived the company of ail faculty to represent the stockholders as tbeir agent 
in another court, in référence to the same property and assets so in the pos- 
session of the receiver, and as to which he so had title and exclusive control. 
The receiver, and not the company, had such représentative faculty as to 
stockholders and their liability, and this was necessarily exclusive. 
V.51F.Û0.7— 25 
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■ JBa^ptîss» Cô.v.- RailroadXTo.^. 99 U. S. 191*199; DoggetfiT. Railroad Co., 
Id. 72; Davis V. Gray, 16 "Wall. 203; Beach, Eec. §§ 663, 668, 678, 711; 
Mr'kpatrtok y. McElroyî 41 N. J. Eq. 539^ 7 AU. Eep. 647; Osgood v. 
JHFa^fjic, 61 BT. Y. 524. i ,; 

- A oau8B of action acciued tothexeceiveriofthe fédéral court by virtue of 
the decree of December 31, 1866, to recover the entire balances due on the 
stock of.theatockholdersofthe express Company, and mo^e. than 19 years 
haviiiglelapsed since saididecBee was entered before tbe commencement of 
tbls aetioîï; this action is bài'red by the statufeea of limitation of Missouri. 

<&.>S.vi State' Bank ofNbvthOarolifna,&Vei. 29; Van.Burenv. Chenango 
Oùuntff Mut. Ins. Co., 12 Barb. 671; iî-èrate v. ffawley.lBmh. Ch. 122, 
Revi Si N. Y; 1836, c. 8, art. 3,,§ 69, p,:469, (see the langwage of the decree 
and oî Ihis Btatute. ) , 

The staïuteof Missouri is as fôlloîws: "Sec. 6775. Whatwithinflve years. 
Withiii fi'tre years-— ^irs*, ail actions ùpon contracts, obligations, or liabilities, 
express <M: itoplied, except those mentioned in section 6774, and except upon 
judgixi(«ofc8 or decjrees of a court of record, and «xcept where a différent time 
is herein limited," etc. i 

The rêceiverof the ïederal court having been appointed for the same pur- 
pose^, in eflect, as was plaintiff, Gienn, and the decree in- the fédéral court 
case bein^ sobstantially the èume as the decree in the state court, and efficient 
for the «ame. end, it folio ws that whatever would hâve barred a recovery 
agalnst a stockholder in an action by such fédéral court receiver will bar 
plalhtifl in this caSe. 

'A«8atati% thàt the decree of the fédéral court was tantamouut to a call and 
assessment on ail the stock, and gave the receiver, acting for the creditors of 
th»CODhp«ny-, acause of action, immediately enforceable bysuit against the 
stoeËh'Olctei-Si so as to set in motion the statute of limitations in favor of such 
stoektooldefs and against such receiver, the question arisesas to Whether those 
facts, if sufflciefitto set -the statute in motion against the receiver, will bar 
ttie plftintiff In this case, r ^ 

(a) TWe plalntiff, Glenn, is bound by the decree of the fédéral court. 
This results f rom the fact that he took and holds under the trustées in the 
deed o* àssignment That deèd was executnd by the corapany pending the 
suit, andeon^equently under the doctrine of lispendens the grantees in such 
deed anâ< theit- assîgns w«re bound by the decree just as the corporation, the 
grantori was bound. 

ib) Nor were the grantees in the deed of assignment purchasers for value. 

(c) Thedécreé of date Beoember 31, 1866, was for the beneflt of the cred- 
itorsand others interested in the property of the corporation. The receiver 
repreaentèd ail ànd held for'the beneUt of ail. The proceeding was for the 
beneflt of thé saiiie persons (and the receiver: held for them) as was the as- 
signment, and, 'tbe benefieiaries being the same, li folio ws that they are 
bound bylhe statute wtoichthe decre» set in motion. 

The books o£ a corporation (as distinguished from books containîng entries 
of corporate acts, meetings, etc.) caUnot be used against. a stranger to con- 
nect himwithithe corporation as a stockholder. 

Thomp.;Liab.8tockh. §370; Whart.Ev. § 662;^.Groenl. Ev. § 493; Angell 
& A. Corpi §679; Tayl. Et; § 1781; Bainv. Railmad 06., 3 H. L. Cas. 22; 
Marrlage v, J&aœremeai 3 Barn. & Aid. 142; Railroad Co. v. Hickman, 28 
Pa. St. 318-828; Corn. T^ Woielper, 3 Serg. & R. 29; Chase v. Railroad Co., 
38 Ili- 2W; Marm/aeturifi^ Co. \, Vandyke, 9 N. J. Eq. 498; Railroad Co. 
V. Eastkhun, 34 N. H. im^ Haynes v. Brown, 36 N. H. 645-568; Jackson v. 
WaisA, 3 J'ohns. 226; Foii's Case, 3 De Gex., J; & S. .465; Railroad Go. v. 
Browntigg.i. Bxch. 425; 1 Saund. PI. &Ev. 850; Hager v. Cleveland, 36 Md. 
476-494; Jones v. Trustées, etc., 46 Ala^ 626; Mudgett v. Horrell, 33 Cal. 25. 
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The agreeitnenb for feesi being a communication betw^e^ an attorney and a 
client, was, after its delivery to Bogy, Ewing, and HolUday, a privileged 
cotiiinunication. 

8tate V. Dawson, 90 Mo. 149, 1 S. W. Rep. 827, and cases cited; Cross y. 
Riagins, 50 Mo. 335; Johnson v. SuUinan, 28 Mo. 474; Hull \. Lyon, 27 
Mo. 570; 1 Phil. Ev. (4th Amer, Ed.) p. 147; 1 Greeni. Ev. § 249. 

The entries in tlie books of the express company were not so proved or au- 
thenticated as to become évidence against tbe piaintifl in error. 

T. K. SJdnker, for défendant in error, Glenn. 

The receivership in the Reynolds Case is no défense to this action: 

(1) Because the decree oi the Richmond chancery court is conclasive as 
against stocicholdera that it was properly rendered. i 

Hawkins v. Glenn, 131 U. S. 319, 9 Siip. Ct. Rep. 739; Glenn v. Liggett. 
135 U. S. 533, 10 Sup. Ct. Rep. 867; Qraham v. Kailroad Co., 118 U. S. 174- 
179, 6 Sup. Ct. Rep. 1009; Hamilton v. Glenn, 85 Va. 901, 9 S. E. Rep. 129; 
Lehman v. Glenn, 87 Ala. 618, 6 South. Rep. 44. 

(2) Because the chancery court did not interfère or undertal^e to interfère 
with the possession of ihe receiver. 

High, Rec. § 50; Buck v. Oolbath, 8 Wall. 335, 345; Bank v. Masonia 
Hall, 63 Ga. 549; HeidHtter v. Oil-Cloth Co., 112 U. S. 304, 305, 5 Sup. Ct. 
Rep. 135; Yonley v. La'Bender,%l Wall. 278; Heath v. Railway Co., 88 Mo. 
617; The Uolladay Case, 27 Eed. Hep. 830; Coal Co. v. MoOreery, 141 U S. 
475, 12 Sup. Ct. Rep. 28. 

That It dld not so interfère is plain, because: , 

First; ïhe Reynolds decree did not authorize the receiver to collect tbe nn- 
called liability, but only vrhat had been called, but not paid. 

Scovtll V. Thayer, 105 U. S. 155; Hawkins v. Gleinn, 131 U. S. 319,9 Sup. 
Ct. Rep. 739; Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. Rep. 867; Shawjh- 
nessy \. Insurance Co., 21 Barb. 6U5, 609; Bevendorf v . Bearddey, 23 Barb. 
666. 

Second. At any rate, the Reynolds decree vi^as inoperatLve so far as the 
Missouri stockholders were concerned. 

Booth V. Clark, 17 How. 322; Insurance Co. v. Needles, 52 Mo. 17; 
Brigham v. Luddington, 12 Blatchf. 237; Atkins v. Railway Co., 29 
Fed. Rep. 173; dskew v. Bank, 83 Mo. 366; Qraydon v. Chuich, 7 Mich.36; 
Gurtis v. Smith, 6 Blatchf. 549, 551; Catlin v. Siloer Plate Co., 123 Ind. 
477, 24 N. E. Rep. 250. 

Third. Agaio, the receiver was never in possession, having for 14 years 
omitted to exercise any powers. 

Bank v. Beaston, 7 Gill & J. 421; Bank v. Riohards,3 Hun, 366; High, 
Rec. § 137; Redfleld v. Iron Co., 110 U. S. 174, 3 Sup. Ct. Rep. 570. 

Fourth. The fédéral court purposelysiirrendered ils jurisdiction. Qaylord 
y. Railroad Co., 6 Biss. 286, cited in High, Rec. {2d Ed.) § 60. 

Fifth. Dismis.sal of the Reynolds suit left matters in same position as if 
the suit had never been instituted. 

Bowling v. Polack, 18 Cal. 626; 2 Black, Judgm. S§ 720, 723; Rosse v. 
Rv^t, 4 Johns. Ch. 300; Wheeler v. Ruckman, 51 N. x. 392; Jones v. How- 
ard, 3 Allen, 223; Clapp v. Thomax, 5 Allnn, 159; Potter's Dwar. St. (Ed. 
1871,) p. 160; Montgomery y. Merrill, 18 Mich. 338; High, Rec. § 135; Bev- 
erley v. Brooke, 4 Grat. 212; Sharp v. Carter, 3F. Wms. 376; Glenn v. Gill, 
2 Md. 1. 

The Richmond chancery court and the Henrico circuit court were by stat- 
ute vested with gênerai équitable jurisdiction. Laws Va. 1874, pp. 224, 225; 
Code Va. 1873, p. 1103, c. 170, § 2. 
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Statut» of limitations did not begin to run in favor of stockholders from 
date ofdecree.December 31, 1866, becauae: 

(1) As aiready shown, that decree was not a call. Qlenn v. Maoon, 32 
Fed. Bèt).7. 

<2) If à call, it was not binding on this plaintiS, who is not a saccessor to 
the receiver, 

This action is not barred by lapse of time since Deceniber 14, 1880. 

Eev. St. Mo. 1889, § 6784; iShaw v. Pershing, SI Mo. 416; Brtant v. 
Ftidge, 63 Mo. 489; State v. O'Borman, 75 Mo. 370; Chouteau v. Rowse, 90 
Mo. 195, 2 S. W. Rep. 209., 

The court properly permitted the fee contract to be read in évidence, be- 
cause: 

(1) The papêr itself is not of a confldential character. 

1 Greenl. Ev. §§ 236-239; Riggs v. Bennistûn, 3 Johns. Cas. 198; Stonep 
V. MeN'èill, Harp. Law, 157; Hatton v. Robinson, 14 Pick. 416; House y. 
Home, 61 'Mich. 69, 27 N. W. Bep. 858; Earle v. Grout, 46 Vt. 113; In re Ma- 
Oarthp's Wilh (Slip.) 8 N. Y. Supp. 578. 

(2) It was not produced by any person standing in a confldential relation 
to défendant. 

1 Whart. Ev. (3d Ed.) 8 586; 1 Phil. Ev. side pages 147, 148; Rhoades v. 
Selin, 4 Wash. C. G. 718, 719; Brandi v. Klein, 17 Johns. 335; Jackson v. Mc- 
Vep, 18 Johns. 330; Goveney v. TannaMll, 1 Hill, (N. Y.) 33; MoPherson v. 
Rathbone, 7 Wénd. 216; Brotm v. Paysan, 6 N. H. 443; Bioke v. JSTokes,! 
Moody &M. 304; Bevan v. Wnters, Id. 235; Wilson v.RastaÛ, 4 Term B, 
759; i Greenl. Ev. § 241; Snow v. Goidd, 74 Me. 540; Mitchell v. Brom- 
berger, 2 Nev. 345; Bank v. Supdam, 5 How. Pr. 254. 

(3) Communications, Oral and Written alike, are privileged only in the sensé 
that the attorney to whom they are made canuot veveal them. 

Coveney V. TannaMll, 1 Hill, (N; Y.) 33; Chirac v. Reinîoker, 11 Wheat. 
294; Brayton v\ Chase, 3 Wisi 456; Wilson v. Rastall, 4 Term E. 753; Jack- 
son y. French, SWènd. 337; Soy y. Morris, 13 Gray, 519; Goddard v. Gard' 
ner, 28 Conn. 172 ; Insurance Co. v. Reynolds, 36 Mich. 502; Andrews v. Solo- 
mon, Pet. C. 0. 356; Holman Y. Kimbalî, 22 Vt. 555; Fountain v. Young, 
6E8p.ll3; Barnes y. Harris,7 Cnsh.b7&; 1 Greenl. Ev. § 239; Doey.Jaun- 
ëey, 8 Car. & P. 99; Satnple v. Frost, 10 lowa, 266; Hawes y. State, 88 Ala. 
37, 7 South. Rep, 302; Lloyd y. Mostyn, 10 Mees. & W. 481. 

Holliday was a compétent witness to prove the fee contract. 

Johnson v. Dàvêrne, 19 Johns. 134; Brown v. Jewett, 120 Mass. 215; Hurd 
V. Moring, 1 Car. & P. 372; Bev. St. Mo. 1889, § 8925; Bramwell V. Lwas, 
2 Barn. & G. 745; Poster v. Hall, 12 Pick. 89; 1 Greenl. Ev. § 242. 

The books of the company were properly received in évidence. 

(1) Their identity was suflSciently proven. 

(2) They make a prima fade case «gainst défendant. 

Code Va. 1873, c. 57, § 27; Vanderwèrken v. Qlenn, ^h Va. 9, 6 S. B. Rep. 
806; Stuart v. Railroad Co., 32 Grsit. 155; Tumbull v. Payson, 95 U. 8. 418; 
Lehman v. Qlenn, 87 Ala. 627, 6 South. Éep. 44; Semple v. Qlenn, 91 Ala. 
264, 6 South. Rep. 46, and 9 South. Eep. 265; Glenn v. Orr, 96 N. C. 413, 2 
S. E. Eep. 588; Glenn v. Sprîngs, 26 Eed. Bep. 494; Railroad Co. y. Apple- 
gate, 21 W. Va. 172; Hammond v. Straus, 53 Md. 16; Wood v. Railroad Co., 
32 Ga. 273; Hoagland y. Bell, 86 Barb. 57; Rudd y. Robinson, 126 N. Y. 
113, 26 N. E. Bep. 1046; Turnpike Road Co. v. Van Ness, 2 Cranch, C. C. 
449; Owings y.Speed, 5 Wheat. 420; Hàyden v. Cotton Factory, 61 Ga. 233; 
Eev. St. Mo. 1889, § 2532; Gen. St. Kan. 1889, p. 383, S 1199; Sayles' Civil 
Sfc Tex. art. 601; Code W. Va. 1887. p. 493, § 19; 2 Eev. St. Ind. 1888, §3500; 
Gen. St. Ky. 1887, p. 766, § 16; 3 Throop's Eev. St. N. Y. (8th Ed.) p. 716, 
§ 17; Ann. St. Colo. 1891, p. 643, § 508; Comp. Laws Cal. 1853, p. 277, § 18; 
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Comp. Laws Mont. 1888, p. 731, § 471; St. 8 & 9 Vict. c. 16, § 28; Wiîson v. 
Rolt, 83 Ala. 529, 3 South. Eep. 321; Whart. Ev. § 701. 

Before Caldwell and Sanborn, Circuit Judges, and Shiras, District 
Judge. 

Shieas, District Judge, (after stating ihe fads.) The first position 
taken by counsel for the plaintiff in error is that the decrees or orders 
entered by the chancery court of the city of Richmond, and by the cir- 
cuit court of Henrico county, Va., making assessments upon the capital 
stock of the insolvent corporation, were mère nullities, for want of juris- 
diction on part of said courts over the subject-matter and over the Com- 
pany named as défendant thereini The contention on part of the plain- 
tiff in error is that the pendency of the suit brought by Reynolds in the 
United States court in 1866, and the appointment of the receiver in that 
case, with the powers conferred upon him, precluded the chancery court 
of the city of Richmond from taking jurisdiction over the company in 
the suit brought by W. W. Glenn in 1871; and that the assets of the 
corporation, including the liability of the stockholders for assessments 
upon the capital stock, became subject to the jurisdiction of the fédéral 
court in such sensé that no other court could assume control over thé same. 
This contention involves two propositions: First, that the pendency of 
the Reynolds Case in the fédéral court ousted the jurisdiction of the state 
court over the case brought by W. W. Glenn; and, second, that, grant- 
ing jurisdiction over the case in the state court, the assets of the com- 
pany were wholly withdrawn from the opération of any decrée or order 
affecting the same made by the state court, by reason of the appoint- 
ment of the receiver in the fédéral court. If it appears that tWo suits 
are pending in the same jurisdiction in which there is identity of sub- 
ject-matter, of parties, and of relief sought, the pendency of the first suit 
may be pleaded in abatement of the second, on the grouiid that thé 
bringing of the latter subserves no good purpose, subjects the party to 
increased expense, and is therefore vexations; but the pendency of a 
suit in a state court cannot be pleaded in abatement of a suit in a féd- 
éral court, because the jurisdictions are, in this sensé, foreign to each 
other. Insurance Co. v. Brune's Assignée, 96 U. S. 588; Oordonv. 00- 
foil, 99 U. S. 168. 

Furthermore, if the pendency of another suit in the same jurisdiction 
is pleaded in abatement, it must appear that the former suit présents the 
same case; that is, there must be identity in the interests represented, 
in the rights asserted, and in the purpose sought. Thus, as is said by 
the suprême court in Watson v. Jones, 13 Wall. 679; 

"But, when the pendency of such a suit is set up to defeat another, the 
case must be the same. There must be the same pïirties, or, at least, such as 
represent the same interest; there must be the same rights asserted, and the 
same relief prayed for. This relief must be founded on ttie same facts, and 
the title or essential basis of the reJief sought must be the same. The iden- 
tity in thèse particulars should be such that, if the pending case had already 
been disposed of, it could bu fileaded in bar as a former adjudication of the 
same matter between the same parties." 
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Iq, :,9i|llîr jjidgm^nt;, the case brougt(t in the name qf Reynolds is not 
identical with that, brought in the namé of W. 'W^. QÏenn, according to 
the test ftl|ii^3^d by this, décision of the suprême court. Reynolds 
sùed as a stockliblder, and for the protection ahd ehforcement of the 
rights of himself and ail other stockholders. Glenn sued as a créditer 
on behalf, of himself and such other creditors asmjght unité in the pro- 
ceedings. , The, basis of the relief sought in the two proceedinsrs was 
essentially différent, the one coupting upon the rights of the stockhold- 
ers to controj the management, of the aH'airs of the coinpany, and as an 
incident ther^eto to require thecompany to pay its debts; the other upon 
the right'ôf creditors to reach the asseta of the com'pany, including the 
unpaid subscriptions to tlie capital stock for the payment of the debts 
due. It ig cettainly not true that there is identity of interests, of title 
and of rights between the stockholders and creditors of a corporation. 
If in the Reynolds Case the fédéral court had refused to order an assess- 
ment upon the capital stock, could such finding or decree hâve been 
pîeaded in har of a suit by the creditors to enforce their rights? Cer- 
' tainly the rights of creditors are not subject to be barred by proceedings 
had solely between the company and its own shareholders. Further- 
more, one of the principal objects of the Glenn Suit was to obtain an 
adjudication upon the question of the validity of the deed of assignment 
executed by th^ corporatioii, and as to the rights of creditors under this 
deed,- — a, purpose whoUy without the purview of the bUl filed in tho 
Reynolds Gnse. For thèse réasons we are of the opinion that, even if the 
pendency of the Reynolds Case had been pleaded in abatement of the Glenn 
Suit, which it was not, it would not hâve availed to defeat the jurisdic- 
tion of the chancery court of the city of Richmond in that cause. 

Jurisdictipn of the case existing in that court, does it appear that it 
had jurisdiction to make assessments upon the capital stock of the com- 
pany, and to authorize the collection thereof by the trustée by it ap- 
ppinted to exécute the deed of assignment? It must be borne in mind 
that this court is dealing only with the question of the jurisiliction of 
the chancery court of the city of Richmond over the proceedings had 
before it. On part of the plaintiff in error it is contended that the ac- 
tion had in the fédéral court in the Reynolds Came in the appointment of 
a receiver subjected to the jurisdiction of that court the assets of the 
company, including the liability of the shareholders to calls upon the 
shares of stock owned by them, and therefore the Richmond chancery 
court could not bring the same within its jurisdiction. The gênerai 
doctrine that, in cases of concurrent jurisdiction, the jurisdiction of the 
court first taking control of the property involved is exclusive, does not 
justify the claim asserted by the plaintift in error. If it be admitted 
that the proceedings taken jn the fédéral court in the Reynolds Case had 
the effect of bringing within: the exclusive control of that court the assets 
of the National Express & Transportation Company, and that it was 
within the power of that court to hâve wound up the affairs of the com- 
pany, yet such exclusive cOntrol terminated when that court discharged 
the receiver, vacated ail orders màde by it, and dismissed the case. 
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From tliat time forward thè assets oif the corporation were ûot withiii 
Ihe control of the fédéral court, but weré subjéet to thè jurisdiction of 
any other compétent tribunal, just the same as though no suit had ever 
been brought in the fédéral court. From the record before us it appears 
that in ihe Reynolds Case the only properly that came into the actual pos- 
session of the receiver àppointed by the fédéral court was two freight 
cars, which were sold, àhd the proceeds were used in meeting the éx- 
penses of the receiver. The title to thèse cars passed by such sale, but 
it does not appear that any other property came into thè possession of 
the receiver, and the court did not make any assessmèrits or calls upon 
the capital stock; so that the utmost that can be claimed is that the as- 
sets of the Company, including the liability of the shareholders, was for 
a time within the jurisdiction of the fédéral court, but such jurisdiction 
was, by thè act ofthat court, yielded upand terminatèd before any dis- 
position of the assets of the company was made, except of the two^ freight 
cars named. The faets appearing upon the record bring the case within 
the rule stated in the leading case of Buck v. Colbalà, 3 Wall. 334, where- 
in it is said: 

"It is only while the property is in possession of the court, either actually 
or constructively, tliat the court is bound or professes to proteet that posses- 
sion from the process of other courts. Whenever the litigation is ended, or 
the possession of the oliicer or court is discharged, other courts are at liberty 
to deal with it according to the rights of the parties before tliem, wliether 
those rights require them to take possession of the property or not." 

As already stated, the fédéral court on the lOth of December, 1880,' 
vacated the order appointing a receiver and dismissed the case pending 
before it, thereby terminating ail control and possession, actual or con- 
structive, of that court over the assets of the corporation. From that 
time forward there was nothing to prevent the chancery court of the ci ty 
of Richmond from asserting jurisdiction over the corporation or its as- 
sets, and from dealing with the same as justice and the rights of credit- 
ors might demand. The errors assigned, based upon the assumed nul- 
lity of the decrees entered by the Richmond chancery court and the 
circuit court of Henrico county, for want of jurisdiction over the corpo- 
ration and its assets, thus appear to bè without merit, and mustbeover- 
ruled. 

The next question for considération presented by the argument of 
counsel arises on the plea of the statute of limitations of the state of Mis- 
souri, which provides that actions upon contracts, obligations, or liabili- 
ties, express or implied, are barred by the lapse of five years. In the 
cases of HamUns v. Olenn, 181 TJ. S. 319, 9 Sup. Ct. Rep. 739, and 
Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. Rep. 867, the question of 
the time when the statute began to run in favor of the stockholders was 
involved, and the suprême court held that, as against creditors repre- 
sented by the trustée, the statute did not begin to run until the entry of 
the decrees of the chancery courtaud the circuit court of Henrico county. 
Counsel for plaintifiPin error contends, in an able argument, that thèse 
décisions are not conclusive of the proposition, for the reasoA that the 
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proceedings had in the Reynolds Case in the, United States circuit court 
were not before the suprême court, and the efFect thereof was not con- 
sidered oi; ruled upon. The contention of counsel is that the proceed- 
ings had in the Reynolds Case were such in légal effect that the stockhold- 
ers were then called upon to pay in the unpaid portions of the capital 
stock held by them; that the receiver appointed by the' fédéral court had 
the authority to enforce payment by suit; and therefore the liability of the 
stockholders was so declared and established as that the statute began to 
run in their favor from the entry of the decree in the fédéral court on 
the 81st of December, 1866. 

It is argued that the clause in that decree, declaring that, " if there 
shall be any sums due upon the shares of the capital stock of said Com- 
pany, the said receiver will proceed to collect and recover the same, un- 
less the persons from whom the said sums shall be due are wholly insol- 
vent, and for this purpose may prosecute actions at law or in equity for 
the recovery of such sums," was, in substance and eflfect, a call or de- 
mand upon the stockholders; that the receiver was authorized to sue for 
ail portions of the capital stock remaining unpaid without further order 
or call upon the stockholders, and, as the right of action had thus been 
created, time began to run in favor of the stockholders from that date. 
In our judgment, the decree of December 31, 1866, isnot susceptible of 
this broad construction. From the allégations of the bill and answer in 
the Reynolds Case, it appeared that there were stockholders who had failed 
to respond to the calls previously made by the company, and that steps 
had been taken to sell the delinquent stock for such unjiaid installments, 
and, in our judgment, it was this indebtedness that the receiver was au- 
thorized to collect. The very language of the clause indicates this, in 
that it is said, "If th^e shall be any sums due upon the shares," etc. 
Certainly, if it had been the purpose of the court to make a call for the 
80 per cent, of the stock which then remained uncalled for and unpaid, 
other and more apt language would hâve been used than that found in 
the decree. Furthermore, it is not to be believed that the court, with- 
out any examination into the affairs of the company and without know- 
ing whether need existed for calling in the whole of the unpaid portion 
of the capital stock, amounting to $4,000,000, would hâve ordered such 
payment, and directed the receiver to enforce the same by légal proceed- 
ings. We conclude, therefore, that the decree of the fédéral court had 
référence only to calls already made, and that it cannot be held to be a 
caU for the 80 per cent, which then remained uncalled for and unpaid. 
In our judgment, there was not an authorized call made upon the stock- 
holders until the entry of the order in the Richmond chancery court ou 
the 14th of December, 1880, and on that date, as is ruled in Hawkimv. 
Oknn and Glenn v. lAggett, supra, the statute began to run against the 30 
per cent, assessment then ordered. 

It bas already been determined by the suprême court, in the case last 
cited, that, under the provisions of the Missouri statute, the bringing of 
the suit by the trustée in 1884, in which plaintiff suffered a nonsuit, and 
the recommencement thereof within a year from such nonsuit, saved the 
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bar whîch would otherwise hâve arisen under the statute, in that the 
présent action was not brought until more than fîve years after the entry 
of the decree of December 31, 1880. The conclusion is therefore that 
the trial court did not err in overruling the plea of the statute of limita- 
tions. 

The next assignment of errer discussed by counsel présents the ques- 
tion whether the stock ledger and stock transfer books of the corporation 
were admissible in évidence on the issue whether the défendant below 
was a stockholder in the company. It cannot be questioned that, in the 
ordinary conduct of business in the community, books of this character 
are consulted for the purpose of determining who are the owners of the 
stock in corporate companies. In many of the states, statutes hâve been 
enacted réquiring books of this character to be kept for the inspection of 
the public, and it is also a recognized rule of law that persohs who 
knowingly permit their names to appear upon the books of. a company 
as holders of stock therein may be estopped from proving the contrary, 
as against parties who hâve acted upon the faith of what thus appears 
upon the face of the books of the corporation. On principle it would 
seem to be true that ordinarily whatever is received and acted upon by 
the business community, as proper évidence of a giveu fact, may bead- 
mitted in évidence when the existence of the factisamatter tobeproven 
in the trial of a cause in court. Thus in the case of TurnbuU v. Paysan, 
95U. S.418, itissaid: 

"Where the name of an individual appears on the stock bock of a corpora- 
tion as a stockholder, ihe prima fade presumption is that he is the owner of 
the stock, in a case where there is nothing to rebut that presumption; and, in 
an action against him as a stockholder, the burde n of proving that he is not 
a stockholder, or of rebutting that presumption, is cast upon the défendant." 

To create this presumption, it must appear that the book contains the 
name of the person whom it is claimed is a stockholder. In other 
words, it must be shown by the contents of the stock book, or by ex- 
trinsic évidence, or by both combined, that the name found in the book 
was so entered therein as the name of the party to the litigation. What 
amount of évidence may bé needed to establish this necessary connec- 
tion will, of course, vary with circumstances. The trial court held that 
in this case the plaintifi' below could not rely upon the mère identity of 
name, but must produce other évidence sufScient to show that the per- 
son sued is the same person whose name is registered in the stock books.- 
If proper évidence of this Connecting fact was produced, then, in our 
judgment, the court below ruled rightly in admitting the stock books 
in évidence. 

The next question discussed by counsel arises upon the action of the 
trial court in admitting in évidence what is termed the "fee contract," 
over the objection that the same, for the purpose for which it was ofîered 
in évidence, was a privileged communication between attorney and 
client. The facts touching this contract appear to be as foUows: In 
the year 1867 the National Express & Transportation Company drew a 
number of drafts upon parties residing in St. Louis, Mo., claimed to be 
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indebted tp tlîe Company for assessments on the capital stocks and de- 
livere4,;|:h;eaè,;dr^fts to the Bank of Commerce of Baltimore, Md. To 
enfprçe payo^eoi of thèse drafts, suita were brought at St. Louis, some 
tïïentj Of .more jn number, in the name of the Bank of Commerce, one 
of the same being against Liggett, plaintiff in error herein. Messrs. 
Bogy, Ewing 4^ HolHday were asaociated together as attorneys for the 
défendants in thèse suits, ihcluding the one against plaintiff in error. 
On the 28th of August, 1867, the foUowing agreement was signed by 
plaintiff in erïor and other parties interested as défendants in the suits 
brought by the Bank of Commerce: 

"We, tb« uadersigned, desirous of resisting any further payment to the 
National Express and Transportation Company, hereby agrée to pay Bogy, 
Evwng & Çolliday, our attorneys, two thousand dollars, they to be at ail ex- 
pansés of trayeling, and to défend ail suits brought agKinst us by tlie Bank 
of Cîomineècèï of Baltimore, or by the said express company or its receiver, 
for any callis itoàde up to the présent tîrae. The expense of such défense to 
be borne hyOa prorata on thearaount of stock subscribed by us as set oppo- 
site our names berein, and no assessment to be made or défense undertaken, 
unless signatures be obtained bereto representing Sfteen hundred shares of 
said stock. Said pro rata at no time to exceed the proportionate share of 
two thousand dollars at this, the time of our signing. Signed at St. Louis, 
Mo., this 28th day of August, 1867. " 

This contract passed into the personal control of Mr. HoUiday, who 
testified that he acted as attorney under the contract for Mr. Liggett 
and other parties; that one of the signers thereof was one W. S. Stew- 
art, whp suiasjequently died, and in 1886 Mr. Holliday proved up his 
claim for. fe>eS; against his estate, and, as a voucher therefor, the contract 
was filed by Mr. Holliday in the probate court of the city of St. Louis. 
It also appeai*ed in the évidence that, without the knowledge of Mr. 
Holliday,, counsel for plaintiff in the présent action had procured the 
cpntràçt from the probate court, and on the trial of this cause in the 
court below, after offering évidence tending to prove the genuineness of 
the signature of plaintiff in error found attached thereto, offered the 
contract as an admission in writing made by plaintiff in error to the 
effect that he waa a stockholder in the express company, holding the 
number of sharça set opposite his signature. The trial court, over the 
objection that the statements in the agreement, being confidential com- 
munications between counsel and client, were privileged, admitted the 
same, and the question is as to the correctness of the ruling. 

Counsel in their briefs bave discussed at some length the provisions 
of the statute of Missouri on this subject, which déclares that an attor- 
ney shall not be permitted to testify "concerning any communication 
made to him by his client in that relation or his advice thereon, with- 
out the cousent of such client." In view of the décision of the suprême 
court in Insurance Co. v. Schaefer, 94 U. S. 457, it would seem that the 
prpvisions of the state, statute are not, , applicable to this question of évi- 
dence when the same arises in the courts of the United States. In that 
case it was urged that,, under the laws of Ohio, the communication 
offered in évidence was not privileged,; but the suprême court said that — 
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"An examination of the Oïiio statutea rendprs it doubtfiil whether the law 
is as the défendant contends; but, i£ it were, the court did vight to exclude 
the testimony. ïhe laws of thestate are only to be regarded as rules of déci- 
sion in the courts of the United States wherei the constitution, treaties, or 
statutes of tlie United States hâve not otherwise provided. "When tbe latter 
speak, they are coiitroUing; that is to say, on ail subjects on which it is com- 
pétent for tliern to speak. There can be no donbt that it is compétent for 
congress to déclare the rules of évidence which shall prevail in the courts of 
the United States not affecting rights of property, and, where congress has 
declared the rule, the state law is silent. Now, the corapetency of parties as 
witnesses in the fédéral courts dépends upon the act of congress in that be- 
half passed in 1864, ainended in 1865, and codified in lifev. St. g 858. It is 
not derived from the statuie of Ohio, and is not subjeet to the conditions and 
qualifications imposed thereby. The only cond lions and qualiflcations which 
congress deemed necessaiy are expressed in the act of congress, and the ad- 
mission in évidence of previous communications to counsel is not one of 
them; and it is tobe hoped that it wiil not soon be made such. ïhe protec- 
tion of cuniidential communications made to professiunal advisers is diutated 
by a wise and libéral policy. If a person cannot consult his légal adviser 
without being liable to hâve the interview made public the next day by an 
exaniination enforced by the courts, the law would be little short of desputic. 
It would be a prohibition upon professiunal ad vice and assistance." 

In the case of State v. Dawson, 90 Mo. 149, 1 S. W. Rep. 827, the 
suprême court of that state held that the section of the state statute 
already cited is only déclara tory of the common law; that "it is not de- 
signed to, nor does it, narrow the common-law privilège." So far, 
therefore, as the particular point now under considération is concernéd, 
the correctness of the ruling made by the trial court is not dépendent 
upon the question whether the state statute is applicable or not. The 
gênerai doctrine upon the subjeet is fairly statèd in 1 Wait, Act.- & 
Def. p. 468, in the following terms: 

"It is the gênerai rule that communications betwpen attorney and client, 
in référence to ail maiters which ari^ tlie proper subjeet of prolessional em- 
ploymetit, are priviieged. This includes ail communications made by a client 
to his attorney or counsel, for tlie purposes of professional advice or assist- 
ance, wliether such advice relates to a suit pending, one contemplated, or to 
any ollier liiatter proper for such advice or aid." 

It is also well settJed that the privilège is for the benefil and protec- 
tion of the client. Thua it is said by the suprême court hx Chirac v. 
Rdnicker, 11 VVheat. 280: 

"The gênerai rule is not dispiited, that confldential communications be- 
tween client and attorney are not to be revealed at any time. The privilège, 
indeed, is not that of the attorney, but of the client, and it is indispensable 
for the purpo^îes of private justice. VVhatever faets, tlierefore, are coramu- 
nicaled by a client to counsel, solely on account of that relation, such coun- 
sel are not at liberty, even if they wish, to disclose, and thô law holds their 
testimony in orapeient." 

In considering questions of this kind, regard must be had to nature 
of the évidence sought tobe elicited. It not unfrequently happens that 
deeds, contracta, or other written instruments may be delivered by a 
client to an attorney under such circumstances thaï the attorney cannot 
be compelled or permitted to produce the same iii évidence against his 
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clieut at the demand of an adversary party. In this class of cases the 
deed or other written instrument is not itself privileged. It is merely 
the possession of the attorney that is protected. As he received the in- 
strument by reâson of the confidential relation of client and attorney, he 
cannot be compelled to yield up such possession at the demand of an- 
other, nor to reveal the contents of the paper. In such cases, however, 
it is open to the other party to prove, by any other compétent évidence, 
the contents of the papei: because the same are not, in and of them- 
selves, privileged. ïhe décisions in this class of cases do not touch the 
principle that is involved in the matter of confidential communications, 
whether oral or written, passing between client and counsel. In the lat- 
ter instance, the privilège attaches to the conimunication iteelf. In or- 
der that there may be perfect confidence established between client and 
counsel, and upon considérations of enlightened public policj% the rule 
hâs beèn established that the client may freely communicate to bis coun- 
sel ail facts cpnnected with the subject out of which grows the relation 
ip question, and that the communication, thus confidentially made, can- 
not be used in évidence against him, unless he himself, by sonie un- 
equivocal action on his part, deprives the communication of its priv- 
ileged character, and thereby renders it compétent évidence against him- 
self. To fairly carry out the real purpose of the rule, it must be held that 
privileged communications are, in and of themselves, incompétent, re- 
gardless of the mère manner in which it is sought to put theni in évi- 
dence. It is argued by counsel for défendant in error that the admis- 
sion contained in this so^called "Fee Contract" was properly admitted, 
because it was produced by counsel for défendant in error, and not by 
Mr. Holliday, in whose custody it orîginally was, and that there was no 
breach of duty on part of the latter, in connection with the procurement 
and production thereof, by counsel for the trustée. 

The admissibility of the communication, in our judgment, is not dé- 
pendent upon the manner in which control thereof is obtained frora the 
counseli but upon the inhérent character of the communication itself. 
If the admission or statement sought to be put in évidence was made by 
reason of the confidential relation existing between client and counsel, 
it becomes a privileged communication, and as such it is not compétent 
évidence against the client. Its compétency is not dépendent upon the 
mère manner in which knowledge thereof may be obtained from coun- 
sel. The principle forbidding its tisé is not adopted as a mère rule 
qf professional conduct on part of the attornej'. It confers a rightupon 
the client for his protection and advantage, and which he alone is au- 
thorized to waive. It will not do to hold that the communication loses 
its confidential and privileged character if knowledge thereof can be ob- 
tained by means which do not involve the counsel in a breach of profes- 
sional duty. For illustration, a letter ig written by a client to his attor- 
n^:çontaining statements of a privileged nature. The counsel, having 
this, letter on his person, meets with an accident, causing his death. 
Third parties in this way become possessed of the letter, and from them 
it passes to the possession of the adversary party. Has this letter lost 
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its privileged character and becouie compétent évidence against the writer, 
simply because it passed from the possession of his counsel, to whom it 
^¥as written, without fault on part of the attorney? Suppose that, upon 
a trial of a cause, an attorney is sworn as a witness, and he is asked to 
produce a letter written him by his client. He refuses, on the ground 
that it is a confidential communication. The trial court overrules the 
objection, and compels the production of the letter, which is filed as 
part of the évidence in the cause. An appellate court reverses the ruling 
of the trial court on this question, holding that the letter was privileged, 
and sends the case back for a new trial. On the second hearing, the 
attorney is not called as a witness, but the clerk, in whose custody the 
letter was placed on the first trial, is summoned by a subpœna duces 
tecum, and required to produce the letter in order that the same may be 
read in évidence. Is it possible that this letter, being a confidential 
communication between client and counsel, can be rightfully put in év- 
idence upon the theory that the possession thereof was obtained without 
fault on part of the attorney? 

The argument, founded upon the assumption that the admissibility 
of confidential communications between client and counsel is dépendent 
solely upon considérations of the duty of counsel not to make known 
that which was communicated to him professionally, is, in our judg- 
ment, faulty, in that it ignores the main purpose of the rule, which is 
that the client shall be at liberty to freely communicate to his attorney 
knowledge of ail matters connected with the business in hand upon the 
assurance that confidential communications thus made are privileged 
and cannot be used in évidence against him, unless he deprives them 
of their privileged character. In the case at bar, therefore, the question 
for détermination is whether the admissions contained in the so-called 
"Fee Contract" are privileged. If they were, then it was error to admit 
the same in évidence, even though it may be true that possession of the 
contract was obtained by counsel for the trustée without any breach of 
professional duty on part of Mr. Holliday. 

Extended discussion is not needed to show that the admissions con- 
tained in this contract are privileged. Suppose Mr. Holliday had been 
called as a witness by the trustée and he had testified that he had been 
retained by Mr. Liggett to défend him against ail suits brought against 
him by the Bank of Commerce of Baltimore, or by the express Company 
or its receiver, to enforce the calls up to that date made upon the capital 
stock of the Company, and thereupon counsel for the trustée had asked 
him to State what admissions his client had made to him in regard to 
ownership of stock in the corporation and the number of shares held by 
him, certainly, upon objection made, it would hâve been held that ad- 
missions thua made were privileged;, The fact that the admissions 
sought to be put in évidence are contained in a letter written to counsel, 
or in any other written instrument, does not change their character, so 
long as it appears that the letter, contract, or other writing is in fact a 
communication between client and counsel, and was created or called 
into existence by reason of that relation. 
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The main ground upon which the trial court held the contract admis- 
Bible wâsthat ît "contained no admissions or statemènts ninde by a 
tilitent tb- »bis attorney with a view of obtaining any advice thereon. The 
Côntïàot félated wholly to the fee that should be paid, and the propor^ 
tiônsinwhioh the several sigoers should contribute toits'payment.. It 
stands-,' therefore, on the sarae basis as a contract madè'by the défend- 
ants with a person not an attorney, in relation to any other subject-mat- 
ter which might hâve fallèn into the plaintiff's hands." The contract 
to pay related wholly to the fee to be paid counsel, but the admissions 
in regard to the ownership of stock in the express company, which is 
the only part of the contract sought to be used in évidence in thia case, 
certainly would not hâve been made, unless the relation of client and 
counsel had existed between thé parties; neither is the protection of the 
rule linàited to stàtements made by a client for the purpose of obtaining 
advice therèon from his attorney. A client may state the facts connected 
with a transaction touehing wliich he désires the professional services 
of counsel, and may direct the action he wishes to hâve taken, and the 
communications thus made will not be stripped of their confidential 
character simply because the client may not technically ask or receive 
advice in regard thereto at the time the statemènts are made. Under 
the provisions of the Missouri statute, as well as under the common-law 
rule, the advice given by cOunsel is privileged as well as the communi- 
cations made by the client; but to render the latter privileged it is not 
necessary that they should form the basis Ibr the giving of advice on 
part of counsel. Many statemènts of fact are doubtless made by clients 
to counsel, by reason of the confidential relation existing between them, 
which are never made the subjeet of consultation nor of advice on part 
ofebuiisel, nor the basis for professional action, but they are nevertlieless 
Iprîvileged Communications, because they owe their existence to the rela- 
tion occu pied by the parties when they were made. 

The conclusion we reach is that the statemènts or admissions con- 
tained in the so-called "Fee Contract," being a communication from 
client to counsel, and which it is clear would not bave been made had 
this relation not existed between the parties, weré, when the same were 
made, Confidential and privileged; tliat being soj they were, for that 
reàson, not compétent évidence on behalf of thé trustée in this case, it 
not appearing that the plaintif? in error had, by action on his part, de- 
j)rivedthôufiof their privileged character; and that it was therelbre error 
to admit the same in évidence in thé présent caSe. 
' Thé ti'ial court relied upon the admissions contained in this contract 
for the pïirpose of Connecting the défendant in the action with the stock 
bookëoËfèred io evidence,-^hokIing that under the' circumstances of the 
cttàë the plaintiff could not rfely upon the tnere idehtity of name, as a 
suffiéient identification of thé de.'endant as the person whose name ap- 
pears on the stock books; ^ It is strongly urged in argument by counsel 
Ibr the trùstteè thàt the production of the stock books made out a prima 
^ijfe case against thè délendanti and theïefore the admission of the in- 
compétent évidence is not sueh^ ati error as requires the reversai of the 



case, Whether the mère identity of name îs sufflcîent to justify the ap: 
s&ijitioil thàt the entry in the books fëférs to the défendant in a given 
càÉë may be dépendent upon circumstances. It is entirely possible that 
in some instances thé entry itself may bé such as to point with sufHcient 
certainty to the défendant, 80 that the trial court would bejustified in 
holding, in thé absence of contra vening évidence, that the identification 
was safficiently made eut; but, on the other hand, from the fact that 
the nàme appearing on the stock books is one common to several persons 
in the cbmmunity, or from other circumstances, it may well be that the 
trial court should demand some évidence of identification other than 
that appearing upon the books. In this case we do not bave before us 
ail the évidence ihtroduced, and we cannot, therefore, say that from ail 
the évidence the identity of the défendant with the person whose name 
appears upon the stock books was sufficiently established. It was a 
question of fact to be determined by the trial court, and we cannot say 
that the évidence adduced, aside from that which we hold was improp- 
erly admitted, was such that only one conclusion could be réachèd 
thereon. The error in admitting the privileged admissions found in thé 
so-called " Fee Contract " was therefore one which demands a reversai of 
the judgment and a retrial of the case upon its merits. 

In entering up judgment on the assegsments sued for, the trial court 
allowed interest on the same from the time this action was brought, 
The trustée moved to set aside this judgment, and to enter a new judg- 
ment, including interest from the date of the decrees ordering the calïs 
or assessments; which motion the court refused, and thereupon the 
trustée sued oui a writ of error for the purpose of presenting this ques- 
tion to this court. In Hawhins v. Oknn, I3l D. S. 319, 9 Sup. Ct. Rep. 
739, the suprême court cites the section of the Code of Virginia, which 
provides that, if an assessment upon sh ares ^'be not paid as required by 
the président and directors, the same, with interest ihereon, may be re- 
covered by warrant, action,.or motion asaforesaid," and states that "in- 
terest would therefore seem chargeable from the date of the call." The 
statute of Virginia enacts that interest is recoverable if the assessment is 
not paid as required by the président and directors of the corporation, 
or, in other words, interest begins to run from the time fixed for pay- 
ment of the particular call. It is a well-settled principle, in making 
assessments upon corporate stocks, that there must be equality in the 
burden imposed upon the stockholders. The time when a given aa- 
sessmetlt becomes payable may dépend upon the provisions of the charter 
or by-laws of the particular corporation, or upon the terms of the jcall 
itself, or possibly on the practice adopted in coUecting assessments by 
the parties charged with that duty. Thus the charter or by-laws of a 
corporation may provide that ail assessments shall be payable in a cer- 
t,ain number of days aftef the call is ordered, or after notice giveji by 
publication or otherwise, or, if the charter and by-laws are silent on' the 
subject, the calls as ordéred from time to time may fix the daté of 
payment. The gênerai rule of law, under the statute of Virginia, ia, that 
interest là recoverable from the time of default in paymentj but the 
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Btockholder is not in default until tbe date when the particular call le- 
quires payraent to be made. Thus the time when interest becomes 
chargeable is prdinarily dépendent upon a question of fact to be deter- 
mined accordiog to the évidence in the case. To détermine the time 
when the calls made upon the capital stock of the National Express 
& Transportation Company became payable, so as to create a default 
against nonpaying stockholders, it is necessary to know what the pro- 
visiona ,of tbe charter and by-laws may be upon this subject. If, upon 
the production thereof, it should appear that they are silent upon the 
subject, then, under the terms of the calls themselves, it would seem, in 
the îanguage pf the suprême court in Hawkim v. Qlenn, mpra, that inter- 
est is chargeable from the date of the calI. The record before us does 
hot contaih the complète charter and by-laws of the express company. 
Whether thé same were introduced before the trial court, we do not know. 
The bill of exceptions does not purport to set forth ail the évidence 
introduced on the trial, but, oh the contrary, affirms that it contains 
bnly ia portion thereof. It may well be, therefore, that the charter and 
by-laws were in évidence before the trial court, and that the provisions 
thereof were such as to justify the ruling made on this question. 
Whether there is error in the ruling dépends upon the state of facta 
made to appear before that court, and we do not think we are sufficiéntly 
àdvised upon that point to authorize ùa to consider the question. As 
it does not, therefore, affirmatively appear that there was error in the 
ruling compiained of, the same must be afBrmed. 

For the error pointed out in the admission of évidence the judgmeût la 
reVersed, and the case is remanded to the circuit court for a new trial. 



I^iEST V. Qusss, 
Glenn V. Pkibst. 



(Ctreutt Court ef Appeals, Elghth OireuM. Jnne 18, 1803.) 
Nos. 77, 78. 

X COBPOKAWOÎfS-i-AOTIONS FOR AgSESSMBNTS— EvlDlSlfOB O» SCBSCaUPTIOir. 

In an action against an alleged stockholder in the " National Express & Transpoi^ 
tation Company, "to recover an assessment on the stock, a contract of subscription 
to the stook of the "National Express Company" is admissible to prove the faot of 
subscription, when it appears that in ttiie process of organization there was a changé 
from the latter to the former name* and that défendant was entered on the stock 
books of the former as the owner of certain shares, which he af terwards asslgned. 

2l Bahb— AssBSBMBim— Lubilitt or AsaioNOR ci' Stock. 

Under Code Va. 1860, ^it 18, c, 57, and Code 1S78, o. 67, an assigner of sbaros in » 
corporation remains liable for the unpaid portions of thé stock, tbough the assignée 
«Iso becomes liable. SavtUUm v. aienn, 9 S. K. Sep. 139, 85 Va. 901 ; XcSim r. 
SHeim, 8 AtL Rep. 130, 66 Md. 479; and UanMeton v. Olenn, W Atl. Rep. 115, 73 
Md. 881,— f ôUowéd. 

a SAMB^IiiMi'i'A'rioW. 

: The rule that a stookbolder Is not liable to suit for unpaid portions of the capital 
stock until an autborized call or assessment has been made upon tha stock bêla bv 
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Um applles also to a stockhplder who has assigned Ms stook, and limitation beglns 
to run in his favor, not f rom the date of the assijfnment, but from tha maturity ol 
tbe assessment. 

i. Recobss as Eyidincb. 

A plaintifl who uses the record of another conrt in a différent case as évidence Is 
not bound to Introduce the whole record, bat onl7 so much as sustains the Issues 
in his behalf ; and, if the record contains matter of défense, it is for défendant to 
Introduce tbe same. 

In Error to the Circuit Court of the United States for the Eastem Dis- 
trict of Missouri. 

Action by John Glenn, trustée of the National Express & Transporta- 
tion Company, against John G. Priest, to recover an assessment on tha 
stock of said company. Judgment for plaintiff, allowing interest from 
the commencement of the suit. 47 Fed. Rep. 472. Subsequently a 
motion for a new trial was denied. 48 Fed. Rep. 19. Both parties 
bring error, AfiSrmed. 

W. H. Ctopton, (0. H. Krvm, on the brief,) for plaintifif in error, Priest, 

T. K. SJànher, for défendant in error, Glenn. 

Before Caujwbll and Sanborn, Circuit Judges, and Shibas, District 
Judge. 

Shiras, District Judge. This action is another oûe of the many suits 
brought by John Glenn, as trustée appointed by the chancery court of 
the city of Richmond, in a proceeding instituted in that court on be- 
half of creditors against the National Express & Transportation Com- 
pany, for the purpose of collecting from the stockholders of such corpo- 
ration assessments made upon the shares of the capital stock by decrees 
entered by the Richmond chancery court and the circuit court of Hen- 
rico county, Va. For a fuU statement of the facts connected with the 
litigation référence may be made to the case of Liggett v. Glenn, 61 Fed. 
Rep. 381, (decided at the présent term of this court.) It may be fur- 
ther statéd that, since the préparation of the opinion in that cause, the 
décision of the suprême court of the United States in Glenn v. Marlmry, 
12 Sup. et. Rep. 914, has been fumiahed us in the advance sheets is- 
Bued by the clerk, which décision finally settles several of the questions 
presented by the writs of error in the several cases pending in this court, 
wherein Glenn, trustée, is a party. 

By the rulings made by the suprême court in Hawhins v. Glenn, 131 
D. S. 819, 9 Sup. et. Rep. 739; Glenn v. Liggett, 135 U. S. 533, 10 
Sup. et. Rep. 867; and Glenn v. Marbury, 146 U. S. 499, 12 Sup. Ct. 
Rep. 914, — 'it has been determined that the chancery court of the city of 
Richmond and the circuit court of Henrico county. Va., had jurisdio- 
tion of the creditors' bill filed by W. W. Glenn, and upon his death re- 
vived by other parties; that the proceedings had in the United States 
circuit court for the eastem district of Virginia, in the suit of Reynolds 
Vi National Exp. & Transp. Co. , did not afifect the jurisdiction of the 
Btate courts above named over the case pending before them, nor invali- 
date the assessments made by said courts on the capital stock of said 
corporation; that the stockholders are deemed to be privy to the pro- 
V.5lF.no.7— 26 
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Oéédih^l'tà'^efa'iBfgalnà^BtJife c^ such sensé' that they are 

boùnd oy lHè decrees ôrdèring the'càlls upon the capital sttièlî, and can- 
not, in the actions at law brought to enforce payment pf the.assessments 
tiiàdë'i qjiéstion the validity of the calls thiis made; that the statute of 
limitations oî the staté wheifein the , défendant résides did hot begin to 
run against the rights asserted by the trustée until the calls for the 30 
and 50 per cent, assessments upon the capital stock had matured. 

'Thèfiïst question pïêsénted by thè àssignment of érrors in thia' cause 
is whether the trial court rightly admitted in évidence the stock 8ub- 
scHptioh slgned by the plaintitf in error, which reads' as folio ws: "We, 
thè tiiidersigned, hereby subscribe the amoUntand the nurnber of shares 
opiiOsïte bur hames to the stock of the National Express Company." 
Thê contention is that thîs does not show a subscription to the stock of 
the iNktîonal Express & Transportation Company. In the absence of 
explanatory évidence, showing the identity of the Company described 
under two ntitiies, this objeétîoh might be well takenJ . It does not ap- 
pear that there were two corporations in fect, but ohly that in the pro- 
cess 6f orgàiiization there '*as a change îtt the corporate naine. It also 
appears that the plaintiff in error was entered on the stock books of the 
National Express & Transportation Company as the owner of 50 shares 
in that côînpany, which he subsequently assigned to other parties. Un- 
der thèse ciïGumstances, the exception to the admissibility of the stock 
subscription îsii?ithout merit. 

The nèXt point ui-gédis that it was error to admit in évidence what 
purported'to be a tmbscript of proceedihgs had in the chancery court 
of the cit3^ of Ri«hmond in the case of Glenn'a Aêm'rVé Eqrress Oo., be- 
causè it did îlot appear that thë same contained the entire record in that 
cause. ' Ali parts of the proceedihgs in that case which were essential to 
support the iBSues on bèhalf of th« trustée in this cause were included 
in the tfaSdsctlpt objected tô, and wè can conceîvè of no good purpose 
that would bave been âubserved by theintroduction of wholly irrelevant 
matter. If there were poïtionsof thé recdrd of value to the défendant 
belôw, it wasopen to him to intrcxiuce the same; attd therefore the ob- 
jection urged to the record introducedj that it was partial only, cannot 
be sustained, when it is -not pointed out that any part of the record 
omilted was necessary to sustain the issues on behalf of the plaintiflf 
below. ■ ''■'■■ ■ ' ■ -''^ ■ 

The claitn ibade that in this casé the défendant below was entitled to 
beinformed,; by the rebord offered in évidence of the disposition made 
by the trustée of the moneys collectJed by him, and touching any com- 
promises made With othter stockholders under theauthôrity of the courts 
in Virginia, does not 'Éeem well founded. Thesè are matters under the 
{iohtrol of thé court haviûg^ charge of the business of winding up the af- 
fairs of the compatiy; but if thia'^bë not thé casej still thèse facts are 
matters of défense, aiid 4t was not incuni'bent upon the plaintiff below 
to ihtroduce évidence' îthereon,evén' th^ugh it might form part of the 
proceedings had in the dhaiicery Caâe pendîng in the Virginia courts. 

It is next Ckimed' thàt the trial Court erred in holding that the statute 
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of limitations of the state of Missouri did not begin to run in favor of 
the défendant below until the date of the assessments made by the chan- 
cery court of Richmond and the circuit court of Henrico county, upon 
the ground that ihe défendant assigned his stock to other parties in 1886, 
Buch assignaient being entered upon the bocks of the corporation, and 
therefore, as to him, the statute begàn to run from the date of the as- 
signment, and not from the dates of the decrees ordering the calls upon 
the stock. It has been settled that, under the provisions of the statute 
of Virginia, (Code 1860, tit. 18, c. 57, and Code 1873, c. 57,) an as- 
signer of shares in a corporation remains liable for the unpaid portions 
of the stock assigned, although the assignée becomes also liable. Ham- 
ilton V. GMn, 85 Va. 901, 9 S. E. Rep. 129; McKim v. Glmn, 66 Md. 
479, 8 Atl. Rep. 130; HambUtonv. Glenn, 72 Md. 331, 20 Atl. Rep. 115. 
It is likewise settled that a stockholder is not liable to suit for the un- 
paid portions of the capital stock held by him until an authorized call 
or assessment has been made upon the stock. ScoviU v. Thayer, 105 U. 
S. 143; HawMns v. Gknn, 131 U. S. 319, 9 Sup. Ct. Rep. 739. A cause 
or right of action did not, therefore, arise against the plaintifF in error 
upon his liability to respond to calls lawfully made for the portions of 
the stock remaining unpaid when he assigned the same until the 30 and 
50 per cent, assessments upon the stock came due under the lerms of 
the decrees authorizing the same, and, necessarily, the statute of limita- 
tions did not begin to run until the right of action had been called into 
being. The fact that the défendant below hail assigned his stock does 
not change the rule in this respect. Under the provisions of the statute 
of Virginia, the assigner remains liable to respond to ail lawlul calls 
upon the stock assigned by him. The fact that he has assigned the 
same does not, howevér, create a right of action against him for the un- 
paid portion of the stock. Neither the corporation, nor a court acting 
in its place, can call upon him for payment, except by virtue of a gên- 
erai assessment made equally upon ail the shares of stock. The statute 
of limitations of the state of Missouri certaiuly cannot bar the right of a 
Virginia corporation to make assessments upon its capital stock, or ola 
court of Virginia to do so in place of the corporation, when the affairs 
of the Company are being wound up by due process of law. When the 
cause of action was created against the delendaut by the making the as- 
sessment, then, and not till then, the statute of Missouri began to run 
in favor of the défendant, he being a citizen of that state, as against the 
cause of action created by the assessment. If the contention of plain- 
titi'in error in this regard were well founded, we would hâve the anom- 
aly presented of the rights of the corporation and- its creditors being 
barred by the lapse of time, ând yet no légal reinedy existing for the en 
forcement of such rights during the time the statute was running. In 
our judgment, the ruling of the trial court, on this as well as the other 
questions involved in the cause, was correct, and the judgment is there- 
fore affirmed. 

By the wfit of error taken by the plaintiff below there is presented 
tfaie question of when interest became assessable upon the calls made 
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npon the atock. The record istlieigame as that cônsidered in Lîggettv. 
Olmn,^! Fed. Rep. 381, and for the reasons therein stated the judg- 
meut of the court belâw must be sustained. Affirmed. 



DOBSHEIMEB V. GlENN. 

GlENN V. DOBSHEIMEB. 

iOtreutt Court cf Appeals, ElgMh CircuiL June 13, 1893.) 

Nos. 79, 80. 

L AppbaI/— HASiassa Brbob— EyisENCB. 

In an actlod to reôover an assessment on thè stock of a corporation, tr!ed to tHe 
court withouli a jury, a privileged communication was erroneously admitted to provo 
that the défendant was a stockholder. The court held that be was a stockholder, 
but the flndlugs of fact showed that this décision was based upon other compétent 
évidence. Held, that the admission of the privileged communication was harmless 
errer. lAggett v. Olenn, 61 fed. Rep. 881, distinguished. 

t. COBPOBAilldl^S — ASSESSMENT ON StOCE — LIMITATIONS. 

Bach oaU for unpaid subscrlptions to the stock of a corporation glves rise to a 
separate cause of action f rom the time of def ault thereunder, and a refusai to pay 
a draft for the first call cannot be consldered as a déniai of liabillty under ail future 
calls, so as to set the statute of limitations running as against them. 

In Error to the Circuit Court of the .United States for the Eastem Dis- 
trict of Missouri. 

Action by John Glenn, trustée of the National Express & Transporta- 
tion Company^ against Lewis Dorsheimer, to recover an assessment on 
the capital stock of said company. Judgment for plaintifif allowing in- 
terest from the commencement of the suit. 47 Fed. Rep. 472. A mo- 
tion for a new trial was afterwards denied. 48 Fed. Rep. 19. Both 
parties bring error. Affirmed. 

W. H. Clopton, for plaintifF in error, Dorsheimer. 

T. K. Skinker, for défendant in error, Glenn. 

Before Caldwell and Sanboen, Circuit Judges, and Shibab, District 
Judge. 

Shibas, District Judge. Substantially ail the questions arising in 
this case upon the writs of error sued out by both parties hâve been con- 
sldered by this court in the cases of lÀggett v. Glenn, 61 Fed. Rep. 381 , 
and Priest v. Glenn, Id. 400, (decided at the présent term.) 

On the trial in the circuit court there was introduced in évidence, 
over objection made, a contract entered into between the plaintifif in er- 
rpr and his counsel, in i:egard to the fées to be charged for defending 
suits brought to enforce calls made upon the capital stock of the Na- 
tional Express & Transportation Company. In Liggett v. Glenn we J leld 
that the admissions contained in this instrument were privileged, being 
flonfidential communications between client and counsd. It waa there- 
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fore error to permît the introduction thereof. There was, however, 
other évidence introduced in this cause, including the testimony of the 
défendant, suflScient to prove his connection with the company; and in 
the opinion and findings of fact filed by the learued judge who tried the 
case, a jury having been waived, it appears that the court based its find- 
ings of fact in this case upon the other évidence properly before the 
cour% and therefore it sufficiently appears that the error in admitting 
the "Fee Contract" was not in any sensé prejudicial to the plaintiff in 
error, and does not require a reversai of the judgment of the trial court. 
Upon the défense of the statute of limitations it is urged that the fact 
that, in 1866, the défendant below refused to pay a draft drawn by tho 
Company on him for an assessment made before August 10, 1866, must 
be held to hâve been a déniai of any liability to respond to ail further 
calls upon the subscription made by him to the capital stock of the cor- 
poration. The draft was merely a demand upon him to pay the amount 
of the calla then due. The statute has run against the calls represented 
by the draft, but not against those subsequently made. There is noth- 
ing in the facts of this case to distinguish it from Hawldns v. Glmn, 131 
D. S. 319, 9 Sup. et. Rep. 739, wherein it is held that statutes of limi- 
tation do not commence to run as against subscriptions to stock payable 
as called for, until a call or its équivalent has been had and default 
thereunder has arisen. Each call, lawfully made, créâtes a distinct 
cause of action against the several stockholders, and a refusai to pay one 
call does not set the statute running against the liability for the portion 
of the stock remaining uncalled for. The judgment of the circuit court 
is afBrmed on ail the questions presented by the writs of error sued out 
by both plaintiff and défendant below. 



Peiest V. Glenn. 
Glenn V. Priest. 

WireuU Oou/rt of AppeaU, Eiohth Circuit Jane 18, 1893.) 
Nos. 81, 82. 

1. CoRPOBATioss— Action fob Assbssments— Rbs Jusicata. 

In an action to recover an assessment on the stock of a corporation, a ctecislon 
that the cause of action was barred by limitation is no bar to a subséquent action 
between the same parties to recover a subséquent assessment. 

S Same — Limitations— Rdnnino dp Statuts. 

Thé Missouri statute of limitations, requiring the présentation of olalms against 
the estâtes of deceased persons within two years from the publication of notice of 
the appointment of au exécuter or administrator, does not begin to run in favor of 
the estate in respect to unpaid subscriptions to the stock of a corporation until a 
cause of action is created by a call for such subscription. 

In Error to the Circuit Court of the United States for the Eastern Dis- 
trict of Missouri. 

Action by John Glenn, trustée of the National Express & Transportap 
iion Company, against John G. Priest, as executor of Daniel 6. Taylor, 
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dëcèasëd, Wiëèovèr the second aSsëssàlèttt on the stock bf the said cor- 
poratioriV In à prior action to recovër the first cali, the court held that 
the suit -wàS iitttrred by the statute of limitation. See 23 Fed. Rep. 695, 
and 24'Fed. Rèp. 536. In the présent case judgment was rendered for 
plaintiff, aJlô^ing intéreait from the date of suit. 47 Fed. Rep. 472. 
Subsequeritly à inotion for a new trial was denied. 48 Fed. Rep. 19. 
Both partîeà bring error. Affirmed. 

W. H. Oldpton, for plaintiÊf in error, Priest. 

T. K. SMnAer, for défendant in error, Glenn. 

Before Caldwell and Sanborn, Circuit Judges, and Shibas, District 
Judge. 

Shibas, District Judge. Upon the face of the record in this cause it 
appears that Jrthn G. Priest, plaintiff in error, was duly appointed ex- 
ecutor of the làst will of Daniel G. Tayior, deceased, on the 14th of Oc- 
tober, 1878, and notice of such appointment was given as required by 
the statutes of Missouri; that the présent action against said executor 
was brought in the United States circuit court for the eastern district of 
Missouri on the 16th day bf March, 1888, by John Glenn, trustée, for 
the purpose of enforcing against the estate of said Daniel G. Tayior the 
collection of an assessnient of 50 per cent, made upon the capital stock 
of the National Express & Transportation Company, by virtue of a de- 
cree enterôd by the circuit court of Henrico county, Va., on the 26th day 
of March, 1886, under the circuinstances set forth in détail in the opin- 
ion filed by this court in lAggett v. ùlenn, 51 Fed, Rep. 381, (at the 
présent term,) it being claimed that said Daniel G. Tayior had subscribed 
for 50 shares, of $100 each, of the capital stock of said corporation. 
Nearly ail the errors assigned in this cause are identinal with those pre- 
sented in the cases of lAggeti v. OUnn^ supra; Priest v. Glenn, 51 Fed. 
Rep. 400, and Dorsheimerv. Glenn, IdAOi, (decided at the présent term,) 
and the rulings made in those cases décide ail the questions, save two, 
presented by the record in this cause. 

It appears that in September, 1884, the défendant in error brought a 
suit in equity in the United States circuit court for the eastern district 
of Missouri against the présent plaintiff in error, to enforce payment of 
an assessment for 30 per cent, made by the chancery court of the city of 
Richmond, upon the capital stock of the National Express & Transpor- 
tation Company, under date of December 14, 1880, upon the same sub- 
scription to the capital stock of the oompany made by Daniel G. Taj'- 
lor, which forms the basîs of the présent action. Upon demurrer to the 
bill, the court held that the statute of the state of Missouri was a bar to 
the suit, and dismissed the bill. The judgment of the court in that case 
rèmains in force, no appeâl having been taken therèfrom. By the sub- 
Bequent ruling of the suprême court of the United States in Hawkins v. 
G^énn, 131 U. S. 319, 9 Sup. Ct. Rtîp. 739, it appears that the view 
taken of the law by the circuit court, and upon which was based the 
judgment dismlssing thebiUi Waa erroneous. 
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On tVie trial of tliîs cauoe, the plaintiff asked leave to file an amend- 
Qient to the answer, pleading the judgment iu the former case as a bar 
to the présent action, it being admitted that the judgment in that case 
was based Bolely on the statute of limitations. The court below refused 
the motion for leave to amend, and this action of the court is assigned 
as error. 

In our judgment, the proceedings had in the former case for the re- 
covery of the first call made for 30 per cent, upon the stock are not a 
bar to the présent action. The judgment, though it now appears to hâve 
been based upon an erroneous view of the law applicable to the case, is 
nevertheless a valid judgment, and concludes the trustée as to the assess- 
ment which formed the subjectrmatter of that suit. It does not, hovv- 
ever, settle the rights of the parties growing out of the subséquent call 
upon the stock for 50 per cent. The bill filed in that case averred that 
Taylor had subscribed to the capital stock of the company, and that as 
a stockholder he was liable for the unpaid portions of the stock. The 
demurrer filed to the bill admitted the facts charged. If in that case an 
issue of fact had been tendered upon the question whether Taylor had 
subscribed îox the stock or other like matter, which, if found in favor of 
Taylor, would sliow that he never had been a stockholder, and hence 
would not be liable for any calls made upon the stock, it might well be 
that an adjudication on such an issue would bar the right of the trustée 
to again assert that he was a stockholder and liable to respond as such 
to other calls upon the stock. No such issue, however, was presented 
or deterrained on the demurrer to the bill. Ail that was held in sup- 
port of the demurrer was that the trustée had sleptupon his right to 
enforce the call for 30 per cent, made in December, 1880, for such a 
length of time that the bar of the Missouri statute was available to the 
défendant. The présent action is not based upon the call of December, 
1880, but upon that made in March, 1886, which, it will be noted, was 
nearly a year after the décision was tendered in the equity case based 
upon the 30 per cent. call. 

It is well settled that a right of action against the stockholder does not 
arise until a lawful call has been made, and it would. certainly be a curi- 
ous ruling to hold that an adjudication to the effect that a call inade in 
1880 was barred by lapse of time was an adjudication on the right to re- 
cover a call made in 1886. It might as well be claimed that a judgment 
in favor of défendant in the suit upon the first assessment upon a plea 
of payment would be an adjudication barring the right to recover on the 
second assessment. Suppose Taylor had given two promissory notes in 
payment of property purchased, one coming due in December, 1880, 
and the other in March, 1886. To a suit on the first note a plea of the 
statute of limitations is interposed and sustained. After the maturity 
of the second note an action is brought thereon. Could the judgment 
in the case to recover on the first note be pleaded in bar of the second 
action? Clearly not. The causes of action would be différent, and the 
record would not show any ground of estoppel. Il in the suit upon the 
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first note an issue had been made and determîned wliich proved that 
the oontract of purchase was void, so that the notes were without con- 
sidération and not binding upon the maker, such détermination and 
judgmerit' might be pleaded in bar or by way of estoppel to an action on 
the second note, because the issue would be identical. In the supposed 
case the point adjudicated would be the invalidity of the contract of pur- 
chaSe, and conséquent voidability of the notes based thereon. If, how- 
ever, thë issue made in the action on the first note was that the time 
elapsirig since a cause of action had arisen thereon was such that under 
the étâtùte no action thereon could be maintained, it is apparent that 
the issue made and point decided in that case could not be involved in 
the suit ùpon the second note, because the latterdid not become due for 
years after thé maturity of the second note. When the call for 30 per 
cent, made in December, 1880, became due and payable, that matured 
the lia'bility of the stockholders for the amount each one would owe upon 
thé shares held by him, in such sensé that a riglit of action then accrued 
to the cor|)oration or the trustée which was enforceable in a court of law. 
That fact started the running of the statute of limitations against the 
right of action then acpruing, but not against assessments not then made. 
The stàtute runs against the right to enforce caUs made, but not against 
the rigbi to make calls for the unpaid portions of the stock when need 
therefor may arise. 

In ouï" jùdgment, the trial court rightly refused leave to amena the 
answer in this «ase by setting up as & bar the adjudication in the action 
to recover the 30 per cent, assessment, for the reason that the same i& 
not in any sensé an adjudication upon the right to recover the subséquent 
assessment made in 1886. The second point made in argument of coun- 
Sél for plaintiff in erroi'iS that the statute of Missouri requiring the prés- 
entation of clàitos against estâtes of deceased persons within two years 
of the publication of notice of the appointment of the exécuter or ad- 
ministrator bars recovery in their cause. 

This action was brought within two years aftet the cause of action was 
creatéd by the assessment made in March, 1886, and, according to thfr 
construction placed upon this statute by the suprême court of Missouri, 
the two-year périod does not begin tô rùn until the right of action has 
accrued. MÛler v. Woodiuard, 8 Mo. 169; Jameson v. Jamescm, 72 Mo. 
640; Tmny v. ïmley, 80 Mo. 668. The bar of the statute had not^ 
therefore, become complète when the action was commenced. The judg- 
nient of the trial court is therefore affirmed, not only upon the questions 
presented on the record snbmitted on behalf of the défendant below, but 
also upon the question of the time when interest became due presented 
upon the record filed by the plaintiff below. See lAggett v. GUnn, 51 
Fed. Rep. 881. 

AflBirmed. 
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Taussig a al. V. Glenn. 

Glenn V. Taussig et al. 

(Circtiit Court cf Appeals, EigMh Circuit. June 18, 1893.) 

Nos. 71, 72. 

1. Corporations— Stock— Actions roR Assbssments— Evidencb of Subscription— 
Stock Ledobb. 

The name Tanssing, Livingston & Co. is not idem sonans with Taussig, Llv- 
ingston & Co., and the eniry of the former on the stock books of a corporation, In 
ttae hanâwriting of its treasurer, is not compétent évidence tbat tbe latter firm, or 
any of its members, are stockbolders or subacribers to the stock of tbe corporation, 
wben unsupported by any évidence tending to identify tbe name with the firm, 
especially after the lapse of 25 years and the deatb of the members of the firm. 

9. Sàhb. 

A draf t drawn by the treasurer of the corporation on the firm of Taussig, Living- 
ston & Co. about tbe time of the alleged subacription, but wbich did not correspond 
in date with any réquisition entered in the subscription account, could bave no 
tendency to identify the flrm as baving made tbe subscription, when there was no 
évidence tbat the draft had ever been called to its attention. 

â. Samb— Best and Secondabt Evidence. 

In an action against the executors of a deceased member of a firm to reoover an 
assessment on the stock of a corporation, the oomplaint alleged tbat the firm sub- 
soribed and agreed to pay for the stock, and thereby became stockbolders. Dé- 
fendants speciflcally denied each of thèse allégations. Held tbat, as tbe issue was 
as to the f act of subscription, the best évidence was tbe written subscription itself , 
and, until it was produced or accounted for, the stock ledger of tbe corporation was 
inadmissible. 

4. Causes op Action— RbooVbbt. 

The action being brought solely upon the written contract of subscription, a r&- 
covery must be had upon tbat instrument or not at ail; for suit cannot be brought 
on one cause of action, and a recovery bad upon anotber. 

In Error to the Circuit Court of the United States for the Eastern Ju- 
dicial District of Missouri. 

Action by John Glenn, trustée of the National Express & Transporta- 
tion Company, against John J. Taussig and George W. Taussig, execu- 
tors of Charles Taussig, and Jane Taussig, executrix of Morris Taussig, 
to recover an assessment on the stock of said corporation. Judgment 
for plaintiff, allowing interest from the date of the suit. Both parties 
bring error. Reversed. 

For former report, see 47 Fed. Rep. 472. 

George W. Taussig, for plaintiffs in error, Taussig and others. 

Thomas K. SMnker, for défendant in error, Glenn. 

Before Caldwell and Sanbobn, Circuit Judges, and Shieas, District 
Judge. 

Sanbokn, Circuit Judge. Thèse two cases are brought to thîs court 
upon writs of error to reverse the same judgment. The défendant in 
«rror, John Glenn, was the plaintiff below, and the other parties were 
défendants, and in this opinion will be so designated. The plaintiff, 
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John Glenn, as trustée of the National Express & Transportation Com- 
pany, a corporation, brôtl'giit sùît ita' tbe court below against Charles 
Taussig and Morris Taussig to recover alleged unpaid subscriptions of 
the copartnership of Tausaig, ;Livingfeton.& Co., which was composed 
of Charles Taussig, Morris Taussig, and J. H. Livingston, to the capital 
stock of thë'^ÔÔtfïôration, After the commencement of theaction Charles 
Taussig and Morris Taussig died, and John J. Taussig and George W. 
Taussig, executors of Charles Taussig, and Jane Taussig, executrix of 
Morris Taussig, were, bei'ore the trial below, substituted for their de- 
ceasëd tesiatoré. Âfter stating the citi^fenship of thë parties and the 
names of the members K)f the firmiof. Taussig, Livingston & Co., the 
plaintiffinàdëthe follOT^ijtig allégation in his amended pétition : 

*'A,'ùi f«jj^;çause of actîqta; ^tates tliat the défendants in their said firm name 
herétof.oi;eptibsci;ihpd fpr o>îie:hundre4,s'dareâ of the capital stock of the Na- 
tional Express and Transportation Company, a body corpbraté of the state 
pf VirginJa,îduly,ineorp(?i?at|^((l, under the laws thereof pursuant to an act of 
the gênerai aSsembly of said state approved December 1^^ 1866, entitled 'An 
àçt tp amead arid re-enaçt ati act tp i^^^^ Southern Express Com- 

pany, pâsséd March 12, l^til, and to Incorporatê tlie' Natio|ial Jîxpress and 
Transportrttion Company;' and thereby agreed to be liabie to said company, 
and undi^i-took and proiniaed to pay said, compàny, for each and every share 
so subscribed for by said défendants, the sumof onehundred dollars, in such 
Installments and at siichtlmes as said défendant might be lawfully ealled 
upoij and Vequîréd to pay thesame, accbrding to the légal ténor and effect of 
the iaWs upder which §ai(ici>n»pany was soincorporated' and said subscrip- 
tions to said stocl< made by said défendant, whereby, and by force of said sub- 
flcription, said défendants became and were received and admitted as a stock;- 
"hôlder in said éorapany,' a|ï'd''uiidertook tosué and be sued, implead and be 
iinj:)lëâdëd, CPntract anç^ ^ppntracted with, in said cérporate name, as to ail 
matters touching and affèctitig the propérty, rights, ànd obligations of said 
corporation.", 

The défendants in their answer to this allégation of the pétition 
averred: 

"ïhat no SBbsçrlptiofltpany capital stock of said company was made by 
Charles. TaM^?|g or Taussig, Livingston & Co,, or by Morris Taussig, or by 
^iiy.pnejji their behaif, or with their consent, as allëged; that in 1865 Charles 
Taiiâslg, Morris ïaussig, and J. H. Livingàton Were partners in business as 
Tatiàsig, Livingston &<3o., at St. Louise Mo.; that the sole purpose of said 
partnersliip was to buy and sell wool, hides, fur, and beeswax; that it was 
no part of the business of said ârm to subscribe to the capital stoclc of said 
Transportation ;& ExpresS: Company in Virginia or elsewhere; that no sub- 
scription was ever made byjauch firm, as is alleged in the amended pétition; 
that qo such alleged subsçription wâs withln the purposes or Scope of said 
partnership; knd' défendants deny that any partnérship existed between 
Charles and Morris Taussig and J. H. Livingston, as alleged in said amended 
pétition, for any of the purposes alleged in said pétition." 

The action Was tried before the judgé without â jury, and, upon the 
trial of the issue made by the foregoing allégations of the pleadings, 
thé plàintiff^ aft^r he had introduced in évidence, without objection, an 
unpaid draft in the following words and figilres: 
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"Baltimore, August 10, 1866. 

"Ten days after sîght pay to the order of the Bank of Commerce flve hun- 
dred dollars, value received, and charge to the account of assessment oti cap- 
ital stock. J. V. H. Allen, Treasûrer Nat. Ex. & T. Co. 

"Taussig, Livingston é Co., St. Louis, Mo. 

[Indorsed:] "Taussig, Livingston & Co., 16 Sept., 1866: Pay Third 
Natl. Bank of St. Louis or order. C. H. Cathoaet, Asst. Cash.," 

— offered in évidence a page of the 8t<?ck ledger of the corporation, of whiçh 
the foUowing is a copy: 



TANSSING, LIVINGSTON & CO. 



ST. Lonis. 



Date. 



To Whom 
Trans- 
ferred. 


Trans- 
fer 
No. 


Certlf- 
icate 
No. 


Ntim- 
ber ol 
Shares. 


Réqui- 
sition 
Drawn. 


Date. 


From Whom 
Transferred. 


Trann- CertU- 
fer icate 
No. No. 


Num- 
ber of 
Shares. 












1866. 




















Api. IS 
Jnly 6 


Company. 




776 


100 



Réqui- 
sition 
Drawn 



1,000 
60O 



To this the défendants duly objected, but the court admitted this évi- 
dence, and this ruling is assigned for error. There were other issues 
tried, and other assignments of error, but, in the view we take of this 
assignaient, it is uot necessary to notice them in arriving at a décision 
of this case, and they are considered and determined in Liggett v. Gletin, 
51 Fed. Rep. 381, (decided at this term.) Ail the issues were found 
for the plaintifF by the court below, and judgment entered against the 
défendants for $10,489.36, to reverse which the défendants below sued 
ont a writ of error in the case first above entitled. 

The plaintifif prayed the court to déclare the law to be that he was en- 
titled to interest on the calls for the unpaid subscriptions which were 
made by decrees of compétent courts in Virginia in an action against the 
corporation based on a creditors' bill, from the respective dates of such 
decrees; but the court held he was entitled to interest from the com- 
mencement of the pending suit only, and to reverse this ruling he sued 
out his writ of error. This question is not material to the décision of 
this case, and bas been considered and determined in the case of Liggett 
V. Glenn, supra, and will not be again noticed hère. 

"Tanssing, Livingston & Co." is not idem sonana with "Taussig, Liv- 
ingston & Co. ," and an entry in the stock ledger of a corporation of the 
former name is not compétent évidence that the latter firm, or any of its 
members, were stockholders or subscribers to the stock of the corpora- 
tion. McClaskey v. Barr, 45 Fed. Rep. 151; King v. Shakespeare, 10 
East, 83; WhUweli v. BenneU, 3 Bos. & P. 559; Chamberlain v. Blodgett, 
96 Mo. 482, 10 S. W. Rep. 44; Brmm v. Siate, 11 S. W. Rep. 1022; 
Skeltm, V. Sackdi, 91 Mo. 377, 3 S. W. Rep. 874; Robsm v. Thomas, 55 
Mo. 582; Brotherline v. Hammond, 69 Pa. St. 128; Troyer v. Wood, 96 
Mo. 478, 10 S. W. Rep. 42; Whden v. Weaver, 93 Mo. 430, 6 S. W. 
Rep. 220; Paràmutn v. State, 2 Tex. App. 238; Neiderluck v. State, 
21 Tex. App. 320; Atwood v. Landis, 22 Minn. 658. The rule that, 
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"whére the name of an individual appears on theBtock book of a 
corporation as a stockholder, the prifria fade presumption is that he is 
the ownër of the stock, in a case where there is nothing to rebut that 
presumption; and, in an action against him as a stockholder, the bur- 
den of proving that he js not a stockholder, or of rebutting that pre- 
sumption, is cast upon the défendant." TambuU v. Payson, 95 U. S. 
421, is an exception to two gênerai rules of évidence, viz.: To the rule 
that a- party to a contract may not, unless authorized so to do by statute, 
in the absence of and without the knowledge of his adversary, manufac- 
ture written évidence of the contract in controversy which can be ad- 
mitted in évidence to prove the contract without the oath of the writer 
or the admission or ratification of the opposing party, and to the rule 
that théiburden of proofis on him who allèges the existence of a con- 
tract that is denied to prove some act or admission of his adversary con- 
senting to or ratifying it. The gênerai observance of thèse rules is impor- 
tant to the protection of the property rights of every citizen, — how im- 
portant is perhaps well illustrated in the case at bar. 

Hère the représentative of an insolvent corporation allèges that the firm 
of Tauséig, Livingston & Co. , of which the testators of défendants were 
members, subscribed to the stock of this corporation in 1866; and in 
support' of this allégation lio written subscription of theirs is produced, 
noné is plroved to hâve existed and to bave been lost, no act or admis- 
sion of any'member of the old firm, which was dissolved nearly 20 
years agb and whose mëiîibers are dead, is proved or attempted to be 
proved, and 'the only évidence to support the allégation is this entry in 
the stock ledger of the corporation, and the fact that it is in the haud- 
writing of one Allen, who was once the treasurer of thecorporation, and 
who is neither produced hbr' accounted fôr. The difSculty of rebutting 
the presuûiption arising frbm such an entry after the lapse of 25 years, 
and after the death bf the alleged subscribers, is obvious, and admon- 
ishes us that the rule adopted by thë suprême court of the United States, 
holding such entries compétent évidence against those whose individual 
names appear as stockholderà on the stock book of thecorporation, ought 
notto be enlarged or extended beyond its terms. The great inconven- 
ience of establishing, by production of the original subscription, con- 
tracts and assignments of stock, the relations of stockholders scattered 
throughout the nation to large corporations, together with the fact that 
the original certiflcates of stock are presumptively in the possession of the 
stockholders, has undoubtedly had much influence in establishing this 
rule, and it should not be extended so far as to resuit, not only in 
greater inconvenience, but in injustice to those who are alleged to be 
stockholders. It should not be extended so far as to charge those as 
stockholders whose names do not appear on the stock book of the corpo- 
ration, because other names that one might surmise were intended for, 
but are not, theirs, are found on the book. 

The draft of August 10, 1866, did not tend to prove that the corpo- 
ration relérred to Taussig, Livingston & Co., by the account against 
Tanssing, Livingston & Co., because it did not correspond in date with 
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any réquisition entered in that account; moreover, therewas no évidence 
that this draft was ever brought to the attention of Taussig, Livingston 
& Co. in any waj', so that it was without probative force against the de- 
fendants. The name of "Tanssing, Livingston & Co." was not the name 
of the firm plaintiff sought to charge in this action; it was not idem sonana 
with that name; it was not spelled in the same way as was that name; 
and it was not in any way, by the évidence or testimony, identified or 
connected with thattirm. Under thèse circumstances it was errorto ad- 
mit the entrj' upon the stock book under this name as évidence against 
the défendants. 

Moreover, when it was offered in évidence this entry in the stock book 
was not compétent évidence under the pleadings. The plaintiff's allé- 
gation was that Taussig, Livingston & Co. subscribed and agreed topay 
for this stock, and thereby became stockholders. The défendants denied 
that that firm ever subscribed or agreed to pay for any such stock. The 
only issue hère was whether or not Taussig, Livingston & Co. ever sub- 
scribed for this stock. Manifestly the best évidence of this fact was 
the written subscription itself, and until this was produced, or its ab- 
sence accounted for, the stock ledger was, at best, but secondary évi- 
dence of the subscription, and was incompétent. The plaintiff can- 
not escape from this rule of évidence after pleading, as he did, the 
contract of subscription as the basis of bis action, by virtue of which 
alone he alleged this firm became a stockholder, by putting the stock 
ledger in évidence on the trial to prove that the firm was once a stock- 
holder. 

This action was based on the written contract of subscription, and 
nothing else; hence a recovery must be had upon that instrument or not 
at ail. Suit can not be brought upon one cause of action and recovery 
had upon another. Clément v. Yeatea, 69 Mo. 623 ; Stù v. Matthews, 1 5 Mo. 
96, 100; Wâlv. Postm, 77 Mo. 284, 287; Sumnerv. Rogers, 90 Mo. 324, 
329, 2 S. W. Rep. 476; Caraonv. Oummings, 69 Mo. 325; Kemp v. Pos- 
ter, 22 Mo. App. 643; Price v. Railroad Co., 40 Mo. App. 189. The 
judgment below is reversed, and the cause remanded, with instructions 
to grant a new trial. 
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Erhakdt, CoUector, v. Ullman d (d, • 
(Circuit Court of Appeals, Second Circuit July 20, 1893.) 

X, COBTOMB Ï)UTIES — ACTIONS TO RbCOVEU EXOBBB-'IVSTRDCTÏOWJ— MbTAL BUTTOWS. 

JE^laiotiffs hftving impprted certain buttons çottipQsed pçirtly pf brass and partly 
of tîn, the eoUector imposelî a duty of 45 pér cent, itcl vnlorem under the reslduary 
dknsB of the métal schedule (C) of the tarlfl aetof 1888. PJalRtiffs sued for an al- 
legpd esceiis, olaiming that the buttons were dutiable under the clause of Sohedule 
N #hioh places a duty of 26 per cent, on buttons not speclallyénumerated, not In- 
cluding brass, gilt, or silk buttons. Plaintiffs introduced évidence tending to show 
tbat "PiT^^a buttons " had a commercial lueaning, which ingluded most, but not ail, 
buttoni maae of brass; thiï certain buttons made of brass,'but gilded, were knowu 
as "gilti buttons;?' and tbit the buttons imported by plaintiffs were known as 
"fancy n»(^tal buttons. " , Uefendant gave évidence tending to show that there was 
nô diffiereabebetween the tràde meaQing and the popular meaning of "brass but- 
tons. " • lielér that the court properly chargea that, if the buttons in question were 
; not br^ss butons, according to the trade meaning, a verdict shoald be returned for 
plaintltts; Othërwise for défendant. 

8. SaMB— EviUBSdE'l-HABMLESS MbBOB. 

Defeaâflntltaving introduced witnesses who testifled that the term "brass but- 
tons" had no différent in^eaning in trade than in common parlance, the court per- 
mittèd tbem'àn cross-ëxaOtination to be âsked what they anderstôod the term to 
mean In common parlance. Each answered that it meant buttons composed prln- 
cipally ffp. brt^ss. Held that, while the définition of terms having no spécial mean- 
ing is à tnattër of law, this testimony wâs hârmless, becauSe the définition given 
by the witnesses was preoisely that which the court would bave given, and also 
because thç jury were Instructed to return a verdict for défendant unless the im- 
portations wet« not brass buttons according to the commercial meaning of the 
. term. ■■[{'. ^ : 

Error to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

Action. by Louis Ullman and others against Joël B. Ërhardt, as col- 
lecter of the port of New York, to recover duties pajd under protest. 
Verdict and jûdgment for plaintiffs» Défendant brings error. Af- 
firmed. 

Edward MtâïdU U. S. Atty., and CfmUa Diurne Baker ^ Asst. U. S. 
Atty., for plaintiff in error. 

Wm. WtcÂiAam/SnwïA, for défendant in error. 

Before Wallace and Shipman, Circuit Judges. 

Wallace, Circuit Judge. This is a writ of error by the défendant 
in the court below to review a judgmeut of the circuit court for the 
plaintiffs, entered upon the verdict of a jury. The action was brought 
to recover duties alleged to hâve been illegally exacted by the défendant 
as collector of the port of New York upon importations of marchandise 
by the plaintiffs in 1888, consisting of métal buttons, composed partly 
of brass and partly of tin. The collector assessed a duty upon the mer- 
chandise as manufactures of métal under the clause of Schedule G of 
the tariff act of March 3, 1883, which reads as follows : 

"Manufactures, articles, or wares not specially enumerated or provided for 
in this act, composed wholly or in part of iron, steel, copper, lead, nickel, 
pewter, tin, zinc, gold, silver, platinum, or any other métal, and wbettier 
partly or wholly manufactured, 45 per centum ad valorem" 
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The plaiiiliff^ recovered apon the theory that the duty should hâve 
beeri assesséd 'tmder the clause of Schedule N «ïf the same act, which 
reads as foUows: 

"Buttons and button molds, Oot specially enutnerated or provided for in 
thîs act, not iùcluding brass, gilt, or silk buttons, 25 per centum ad va- 
lorem." ■^/:. 

Evidence wâs given for the plaintifFs upon the trial tending to show 
that at and prier to the time of the passage of the àct brass buttons 
were a well-known article of trade and commerce in this country ; . that 
the term "brass buttons," as cbmmercially used, covered many kinds 
of buttons made of brass, but not ail kinds ; that there were buttons 
made of btass, but gilded, and thèse were coiûmercially known as "gilt 
buttons ;'* arîd thât buttons like those imported by the plaintiffs were 
known to ttie trade as "fancy métal buttons," and not as "brass but- 
tons." The défendant gave évidence tending to show that prior to and 
at the time of the passage of the act there was no distinction between 
the trade meaning of the term and its meaning in common acceptation. 
The triai jndge iiistrteted the jury, in substance, that if they found that 
the importations in suit were not brass buttons, according to the mean- 
ing of that term as it was understood in trade and commerce in this 
country at the time of the passage of the tariff act, the plaintiffs were 
entitled to a verdict; otherwise the défendant should hâve a verdict. 

Inasmùch as it wàs not claiiùed that the importations were gilt but- 
tons or silk buttons, but were buttons of which thé material was tin and 
brass, the plaintiffs were entitled to recover, unless the importations 
should hâve been classîfiéd as brass buttons, and, as such, not included 
in the gênerai enumeration of Schedule N. If, at the time the act was 
passedi there ivere no articles commercially designated as "brass but- 
itons" by dealers in this country, then, doubtless, ail buttons made of 
brass, or of brass as a component material of principal value, would fall 
within the class not included in the enumeration of Schedule N. 
But if there were such articles, it must be presuraed that congress re- 
ferred to them, because in construing statutes imposing duties upon 
imported a.tticles itisonly when a given article is found not to hâve 
had a comriiercial désignation at the time of the enactment that resort 
is to be had to other définition. .One.of the more récent cases in which 
this familiar rule of construction is reiterated is Robertson v. Salomon, 
130 U. S. 412, 9 Bup. Ct. Rep. 559, in which the court used this lan- 
guage: 

"The commercial désignation, as we hâve frequently decided, is the first 
and most important désignation to be ascertained in settling the meaning 
and application of the tariff laws. * * * But if the commercial désigna- 
tion f ails to gire an article its proper place in the classification of the iaw, 
then resort mi:st necessarily be had to the common désignation." 

It is said in the still more récent case of Twine Co. v. WorÛiingtorif 141 
U. S. 468, 12 Sup. a. Rep. 55: 

"In fixing the classification of gôods for the payment of duties the name or 
désignation of the goods is to be understood in its l^nowu commercial sensé. 
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and th«ird|BPQ9)itiation in the matket will controltjieir classification with- 
out regard tp Éheir sclentiflc désignation, the material of which they may be 
made, or the use to wliich they may be applied. " 

,The trial judge submittpd to the jury the only questions offact which 
were in the case. The only legitimate bearing of the évidence intro- 
duced by the défendant was its tendency to show that the importations 
had no coi^mercial désignation. If there was no commercial désigna- 
tion, the plaintiffs had no case; and this was the issue distinctly left 
to the jury by the instructions of the judge. It was clearly correct to 
receive testîmohy in behalf of the plaintiffs as to the meaning of the term 
"brass buttpns" in trade and oopimerce, and it would hâve been error 
to instruct the jury, as requested, in efFect, by the défendant, to ignore 
that testimopy. There is therefore no merit in the assignment of error 
respecting the instructions given and refused by the trial judge. 

The remaining assignments of error relate to the réception of testi- 
mony. Tl^e défendant introduced witnesses who testified that the term 
"brass buttons" did not hâve any différent meaning in trade and com- 
merce than it had in common parlance. Thereupon the witnesses were 
permitted, on cross-exaraination, under objection and exception by the 
défendant, to state what they understood the term to mean in common 
parlance. , Each of them testified that he understood it to mean but- 
tons made principally of brass. Although thèse statements were not 
of any value é:?cept as affording a test of the intelligence of the wit- 
nesses, becawse the définition of terms having no spécial meaning is a 
matter of law, they were innocuous, both because the définition of the 
witnesses was precisely that which the court would hâve given to the 
jury, and also because the jury were instructed that the défendant was 
entitled to a. verdict unless the importations were not brass buttons ao- 
cording to the commercial meaning of the term. 

The judgment is affirmed. 



United States v. Fifteen Bareels ce DisnLLBD Spieits. 
(District Cawn, D. Kentucky. AprU 13, 1893.) 

CCSTOMS DCTIBS— FaLSB EnTEIBS— INFORMATION 01' POBFBITnHB. 

Where an information of forfèitureof certain spirits, on the gronnd that they 
were imported in violation of Rev. St S 3864, charges, among other things, that 
the said spirits were imported by means of an eutry which was false, in that it 
Btated that the spirits were "American whisky reimported in the same condition 
as wben exported, " it is siood as to this spécifie allégation. 
Same— IndewîWtbnbss— WoBDS or Statute. 

An article is had for indeHniteneiw which charges a violation of that section in 
the gênerai ternis of the statuts as foUows, namely: That said spirits were en- 
tered by the owaer, consignée, oi^ agent knowingly, "by means of the said involoa, 
which was theii a false invoice, and by means then and there of a false oertiflcate 
of a consul, vice consul, or eommbrctal agent; and by means of the said invoioe, 
which then and there did not contain a true statement of ail the particulars therein 
required by the statutes of the United States, and by means then and there of 
other false and fraudulent documents and papers, and by means of other false and 
f raudulent practices and appliauces. " 
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8. Samb. 

Articles charging in lllce manner. In the gênerai words of the statute, a violation 
of Act Juue 10, ISyO, § 9, and alleging the use of ail the means prohibited by the 
statute, by ail the possible persons, are likewise bad for indeflniteness. 

At Law. Information filed August 21, 1891, as follows: 

To the Honorable, the Judge of the District Court of the United States for 
fhe District of Kentucky, sitting at Loulsville, Ky. : Be it remembered tliat 
on the 21st' day of August, in the year of our Lord one tbousand eight hun- 
dred and ninety-one, comea (îeorge W. Jolly, the attorney for the United 
States in the district of Kentucky, to prosecute a civil action in wliich the 
United States is concerned, and informa the court that the United States of 
America hereby brings this suit against certain property and merchandise, 
described as follows, to wit: Fifteen barrels of distilled spirits. marked and 
numberedas follows: 12.010, 12,011, 12,012, 12.013, 12.015, 12,016, 12.018. 
12,019, 12,020. 12,021, 12.022. 12,023. 12.027, 12,031. and 12.032. and con- 
taining five hundred and two taxable gallons of distilled spirits, being within 
the district of Kentucky, in the custody of D. K. Collier, of LouisviUe, Ky., 
as an offlcer of the customs of the United States, to wit, as surveyor of the 
port of LouisviUe, in the district of Kentucky, which said goods and mer- 
chandise, to wit, said flfteen barrels of distilled spirits, the said D. E. Col- 
lier, on the fifth and sixth days of June, in the year of our Lord one thou- 
sand eight hundred and ninety-one, within said district of Kentucky, being 
tben and there such surveyor as aforesaid, did seize on land and secure as 
liable to seizure and forfeiture to the United States by virtue of certain acts 
of congress of the United States respecting the revenue; and that said sur- 
veyor, hitherto having retained the said goods and merchandise, to wit, said 
flfteen barrels of distilled spirits, in his custody within the district of Ken- 
tucky, as forfeited as aforesaid, bas caused this suit to be commenced upon 
the said seizure, and to be prosecuted for the said forfeiture. And the said 
attorney for the United States in that behalf doth articulately propound the 
matters relied on as grounds and causes of the said forfeiture. as follows, to 
wit: 

For that on or about the 22d day of September, in the year of our Lord 
one thousand eight hundred and ninety, the said goods and merchandise, to 
wit. said flfteen barrels of distilled spirits, were imported and brought into 
the United States, to wit, into the port of New York, at the city of New 
York, in the United States of America, from Hamilton, Bermuda, a foreign 
port or place, in a sbip or vessel called the Orinoco, and transported from 
the said port of New York thence to the port of LouisviUe, in the district 
and state of Kentucky, by raiiroad, and were so imported subject to the pay- 
ment of spécifie duties to the United States. 

For that afterwards, to wit, on the 22d day of September, in the year of 
our Lord one thousand eight hundred and ninety, at the office of the collector 
of the said district of the city of New York, in the city of New York, an en- 
try in writing of the said goods and merchandise, to wit, the said flfteen bar- 
rels of distilled spirits, purporting to be duly signed, was made with Joël B. 
Erhardt, who was then and there the collector of said district aforesaid. by 
N. Hofheimer & Co.. as the importer thereof, for immédiate transportation 
in bond to the port of LouisviUe. in the district of Kentucky, and said goods 
and merchandise, to wit, said flfteen barrels of distilled spirits. were allowed 
to be shipped immediately after said entry. and were delivered to and trans- 
ported by a common carrier, namely, the Baltimore & Obio Bailroad Com- 
pany, to the port of LouisviUe, in the state and district of Kentucky, and 
afterwards, to wit, on the 26th day of May, in the year of our Lord one tbou« 
v.5lF.no.7— 27 
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sand eight hyndred and tjlnety-one, at tlie office of the said surveyor of said" 
pj^rt, Inthe dtjfliif Xtiffl^ 

in writing of taè sâid goodSiaad merchattdise, to wit, sàid fifèeeii barrels of 
distilled spirits, purporting to be duly signed, was niade with the said D. E. 
Collier, who w.sis, then, and t^ljere th^ surveyor of .said district as, aforesaid, by 
W. G. Coldew^y, prodfjéed to the said sui^véyor, w'hîch entl^ and invoice 
were tliereuïKfej Iheô ànd'tbere, veriaéd, ^d said invoi(3e.Signed in maniier 
ahd form a» requîr^ % law. 

Fol: that tMsald'sàrvieydr Ihereupon foand, and it is hdreby charged, that 
the^rtid goodsiàhd nserdhandise, to Wit/èaid flfteen barrelaofdistilied spirits,. 
of which anentuy WttS made and attimvoîc» produced as a£oreBiaid;by theaaid: 
ot«fnei<, éonsigiieé.-ot' a^ent thereof.iand whicH were subjecttd the payment 
of sp«ciflc dutiea 88 aforesaid, wèretheu: and there knowingly eiiteréd by the 
sàid o'wtiëtk teotisignaei or a^eiit tboreof by means of the said invoice, which 
wa* then àhd Iberé a' falsè invoice, and iby imans then and there df a false 
cOTtifldatè of a: consul, vice dôhsul, or coliimercial agent, and by ûieans of the 
said ltr<roice, which tfa<»n aiid tbere did not contain a true statement of ail the 
paptffeukirs thereitt^reçiUi'ïèd by the statlites of the United States, and by 
meîinSthfetjand th^reiôf'otlier faifsei and fraudaient documents and papers, , 
and bjf raeanS'Qf other'false and fraudaient practices and appliances, con- 
trary td thë -statute of the United States in such case made ànd provided. 
Whereby and by fiorce of the stàtuteof thé United States iu sufeh case pro- 
vided, to wit, tthe 28t34:th Beétion of : the Eevis^di Statutes of the United 
Stateà, the said goods and taiercharidise became and aie foif eited to the United 
States, ■ : ■■ ■ , i ;•■ f-M: ■ ■.,"' .1 ,■■:, "^ !f^: ■• . 

For that thè sàid surveyor thereupoû found, and it is heteby cbarged, th;it 
theisaid goods and nïerohaiBdi3e,to,witk the said flfteen barrels of distilled 
spiritfe, WwhicH an entry was made and an invoice prdduced as aforesaid by 
the'said owner, consignée, or ageiit thereof, were then and there subject to 
asspeciflc dutjf, and Werè the"!! and th«re knowingly entëredor attempted to 
be'!éntered"ais' aforesaid bythësàid'owijer, consignée, or agent thereof, by 
meatiS of'iaid entry, whidb was 'then and there a false «ntry; in this: that. 
said goods and merchandise, to wit, said flfteen barrels of distilled spirits, 
wereefltered 8» American whisky^ reimported in the same condition as when 
exportédi-'' ■ '^- -''^•■'ïi ■•■■"' ■'" ' ;■■ 

Thafcbn wabOHt the26th day of May, inthe year of our Lord one thoti- 
sand-elght;hnnda*éd and niriety-one, the said Wv G. Coldewey, the owner, im- 
poKter, consignée, or ag<ehtof ïhe said merchandise, or Some other person or 
personé'MiOw onkriown tO'saidsnrvtsj'Orand said attornéy; made or attempted 
t« màkè a» «ntry as aforeàaid of said iderchandiée, which wfis then and there 
suftject to spécifie dutiesj ï(nd hHdbeenïmportedinto the United States withiu 
said port of Louisville, in the cityof Louisville, in the district and state of 
Kentncky,lfr©ni Hamilton, Bermuda, a fOreign port Or place, by way of the 
port of New York, at th* oity 6f New York* in the ship Orinoco, from Ber- 
muda to îîew York, and ïroiï* Newi Yo'rkfto Louisville 'by raiiroad transpor- • 
tation, by mt-ans of à frairdîulent and false Invoice, alHdavit, letter, and paper, 
and by nieiinsof certain ialse statements,- written aad yérbal, and by mt-ans. 
of certan falsê aud fraudaient practicesand appliances, by meahs whereof 
the United States was depEivedof the lawful duties, or a portion thereof, 
abcruing «pion: the said gobdâ and metèhandise, or ^ portion thereof, ein- 
braoed and referred to in said Invoidej affidaVit, letter, paper, or statement. 

Whéreby, and by force Of. the statute of the United States in such case 
loadé^and providedv towit, the hirith kection of the said act of congrèss, ap- 
proved June 10, 1890;'thé'r(ierchandise herein proceeded «gainstv'being the 
whole of the merchandise containediii the .barrels and packages containing 
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the particular merchandise.'tJ) wit, diâtilled spirits, to which sucli fraudù- 
ientand falàc'pàper and Stàtement rëlated, beoame and is' forfeited to the 
United States. 

Forthatopor about the 26th day of May, in the year of our Lord one 
thousand eight hundred and ninety-one, the said W. G. Coldewey, theowner, 
itnpprtçr, consignée, or agent for thei said merchandise, to wit, said flfteen 
batrels ôf diatilled spirits, or somé oihér person or persons now uiiknown to 
sàid surVeyôr and to said attoiney, made ôrattempted to make an éntry aâ 
aforesaid of said merchandise, which was then and there subject to spécifie 
duties, and had been imported intothe» United States at the port of l^ouis- 
viile, in the eity of Louisville, in the district of Kentaeky, trora Hamilton, 
Bermuda, a foreign port or place, by way of the poit of New York, in the 
ship or vessel Orinoco froin Bermuda to New York, and from New York to 
Louisville by raiiroad transpoitation, and that the said owiier, importer, con- 
signée, or agent, aud other person or persons unki own, was and were then 
and therè guilty of certaitï'wiîlful acts and omissions, by means whereof the 
United States was deprived of its lawful duties, or a portion thereof, accru- 
ing upon said ^ouds and mercliandise, or a portion thereof, aSecled by sucb 
acts or omissions. 

Whereby, and by force of the statute of the United States in such case 
made and provided, to wit, the ninth section of the said act of congress, ap- 
proved June 10, 1890, the mercliandise herein proceeded against, to wit, dia- 
tilled spirits, being the whole of the meicliandise contained in the barrèls 
and packages containing thâ particular distilled spirits to which said alleged 
frands and said acts and omissions related, became and is hereby forfeited to 
the United States. And thereupon, and by reason of, ail and singular, the 
premises, the said attorney for the United States prays the court that due 
process issue to enfurce the forfeiture of the said goods and merchandise, and 
to give notice to ail persons concerned in interest to appear and sliow cause, 
on the return day of process, why the said forfeiture should not be dec^reed. 
Geo. W. Jolly, United States Attorney, District of Kentucky. 

On October 12, 1891, the claimant filed exceptions to the information, 
as follows: 

First. For that the invoice mentioned in the said information is not so 
speciflcally described, nor its contents so stated, as to enable said claimants to 
know what invoice is meant, nor wherein it is claimed to be false. 

Second. For that the said information does not state who the consul, vice 
consul, or commercial agent was who gave the false certiflcate alluded to in 
said information. 

Thîrd. For that the said information does not show wherein such certifl- 
cate is claimed to be false. 

Fourth. For that the said information does not show what were the other 
false and fraudulent practices and appliances icharged against the owner, con- 
signée, or agent of said distilled spirits, by means of which it is claimed that 
they became forfeited to the United States. 

Fifth. For that the said information does not show what was the false 
invoice, affldavit, letter, or paper, or what were the certain false statements, 
writtén or verbal, or what were the certain false and fraudulent practices and 
appliances, by means whereof the United States is alleged to hâve been de- 
frauded of its lawful duties upon said spirits, or a portion thereof. 

Sixth. For that the said information does not show what were the certain 
vtrillful acts and omissions by means whereof the United States was deprived 
of ils lawful duties, or a portion thereof, aucruing upon said spirits, — in ail 
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which ps^rticulars the said information: ia imperfectand InsuflScient, and there- 
lore the sai^ çlaimant is not boundtpanswerthesame fiirther.and praysthat 
the said information may be dismissed. 

Deeember29, 1891, exceptions Nos. 1 and 2 overraled, and Nos. 3, 
4, 6, and 6 stistained. On FebruaryQ, 1892, the United States attornéy 
moved to s,e1; aside the order sustainîfag the exceptions, and on April 12, 
1892, the moiipn was sustained as to exception No. 3, and overruled as 
to Nos. 4, 5, and 6. , . 

George W.Jdly, U. S. Atty., cited The Gmfiscatim Cases, 20 Wall. 104; 
The GaroUnê, 7 Cranch, 496; The Emih) & Qaroline,^ Wheat. 381. 

WaUer' Evans, James PirUe, Mitir <Ss Heyniân, and Gibson, Lochre & Mar- 
skaM, for claimants. 

Baee, jJistrict Judge, , The only spécifie charge in thèse informations 
is that the. distilled spirits were imported by means of an entry which is 
false, in that. itstated, that the spirits were "American whisky, reim- 
ported in the same condition as when exported." If the United States 
isconfined tôthis spécifie charge, the informations are sufficient; bat I 
do not understand that the district attornéy expects to be thus confined, 
and he has moyed the court to set aside the former order, upon the idea 
that the informations are sufficient to allow any and every offense cov- 
ered by the statute to be proven. Rule 22 in admiralty déclares that 
"âll informalaàns and libels of information upon seizures for any brèach 
6f the reveniie or navigation or other laws of the United States shall 
staite the place of seizure, * * * and the district within which the 
property ip brpught, and where it then is. The information or libel of 
information shall also propound in distinct articles the matters relied on 
as grounds or causes of forferture." The information before me (No. 
4,206,) séems to hâve three distinct articles, though riot numbered or 
distiuctly separated as they should be. I will, however, consider the 
information as if the articles were separated. 

The article which is first in the information is good, if confined to the 
distinct and Spécifie charge as indicated above; but the gênerai charges 
in this arûplè sire in the alteriiate, and about as indefinite as it is possi- 
ble to make thèm. InStead of giving notice to those who raày claim the 
seized a,rt,icles of "the inatters relied on as grounds or causés of forfeît- 
ure," the information allèges ail of the grounds mentioned in the statute, 
and in the gênerai terms of the statute. Thisis true as to the other arti- 
cles in this information. It is true that the disjunctive "or" is notused 
quite as frequently in thé information as in the statute, butotherwisethe 
information is about as broad as the statute, and as indefinite, as applied 
tp a spécial case. Tbus section 2864 enacts that — 

"If any o,wner, consignée, or agent pf any merchandise shall knowingly 
make, or attempt to make, an entry thereof by means of a false in voice or false 
certiflcate of a consul, vice consul, orcommercial agent, or any invoice which 
does Dot.oontiain a true statement of ail the particulars hereinbeforerequired, 
or by means of any other false or fraudaient practices or appliances whatso- 
ever, such merchandise, or the value thereof, shall be forf eited. " 
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And the allégation of the information is that said distilled spirits were 
entered by the said owner, consignée, or agent knowingly — 

"By means of the said invoice, which waa then a false invoice, and by means 
then and there of a false certiflcate of a consul, vice consul, or commercial 
agent, and by means of the%aid invoice, which then and there did net contain 
a true statement of ail the particulars therein required by the statutes of the 
United States, and by means then and there of other taise and fraudulent 
documents and papers, and by means of other false and fraudulent practices 
and appliances." 

Again, the ninth section of the act of June 10, 1890, enacts — 

" That if any owner, importer, consignée, agent, or other person shall make, 
or attempt to make, any entry of imported merchandise, by means of any 
fraudulent or false invoice, aflSdavit, letter, paper, or by means of any faise 
statement, written or verbal, or by means of any false or fraudulent pïactice 
or appliance whatsoever, or shall be guilty of any willful act or omission, by 
means whereof the United States shall be deprived of the lawfnl duties, or 
any portion thereof, accruing upon the merchandise, or any portion thereof, 
embraced or referred to in such invoice, aflSdavit, letter, paper, or statement, 
or affected by such act or omission, such merchandise * « * shall be 
forfeited." 

The second article of the information thus allèges the cause of seizure 
under this act: 

"That on or about the 26th of May, 1891, the said W, G. Coldewey, the 
owner, importer, consignée, or agent of the said merchandise, or some other 
person or persons now unlsnown to the said surveyorand said attorney, made, 
or attempted to make, an entry, as aforesaid, of said merchandise, which was 
then and there subject to spécifie duties, and had been imported into the 
United States within said port of Louisville by means of a fraudulent and 
false invoice, afBdavit, letter, and paper, and by means of certain false state- 
ments, written and verbal, and by means of certain false and fraudulent prac- 
tices and appliances, by means whereof the United States was deprived of the 
lawf ul duties, or a portion thereof, embraced and referred to in such invoice, 
aflBdavit, letter, paper, or statement. " 

And the third article of this information allèges the grounds for the 
seizure thus, viz. : 

"That said owner, importer, consignée, or agent, and other person or per- 
sons unknown, was and were then and there guilty of certain willful acts and 
omissions, by means whereof the United States was deprived of its lawful 
duties, or a portion thereof . " 

It is évident that a cl'airaant of the property seized can get no infor- 
mation from thèse gênerai allégations as to the real grounds ot the for- 
feiture. There would hâve been labor saved if the allégations had been 
that section 2864 of the Revised Statutes and section 9 of the act of June 
10, 1890, had been violated, and the claimants wotild hâve béen quite 
as much enlightened as by thèse allégations. The case of fhe Oaroline, 
reported in 7 Cranch, 496, 9 VVheat. 381, and The Oonfiscation Oàse of 
Slidell, 20 Wall. 104, sustaiu the proposition that the charges in an in- 
formation may be made in the alternative. The Caroline was seized and 
sought to be condemned under an information which charged that she 
was iitted ont at the port of Gharleston for the purpose of engaging in 
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the sla^vfiitfgidiÇiijqirrtlj^t she wa^ B^il€i4, ;from the sajjie portr(Charleston) 
for the pûrpospio^eflgjiging in the daye trj^de. IJbe sj;a|ujt|8 made either 
the fitting ouf j^f, ^ v^ssel or the c^va^ing it.to sp], for the purpose of 
carryingoatra^éjpr/trafjBç in slaves,, âh oÊFense, and tHe objection was 
tbat it was alleg^d: i^ithe alternative^ In The^ConfiscaUm Case, the court 
strongly intimatëd Èbati the objection to the information, if taken before 
judgment, would'hâ\^é béen good. In both cases a claimant would hâve 
known the pro^erty was sbught to 'be forfeited for the pSonses set out, 
although they were alleged in the alternative in the information. In 
the one case, it wéë fîtting ont the vessel séized in the United States for 
the purpose pf enga^ng in the ,trade or traflBc in slaves, or it was the 
causing the vessel to sail from a port of the United States for the same 
purppëé;'fn the other, the properfy seî^ed was alleged to be the property 
of onô or btberof the persohs described and declared to be enemies, and 
as sùch snbject to forféilure. But in this information eyery allégation is 
in the alternative, or so generaï, asto give no definite information. Thus 
it 18 Coldewey or some other person unknown who made the entry, or 
attempted to make the entry, of the distilled spirits. The means by 
which this entry, or attempted entry, was made is described as by "a 
fraudulent and false invoice, affidavit, letter, and paper," and "certain 
false statements, written and verbal," and "certain false and fraudulent 
practices and appliances." If the inquiring claimant of the property 
eeized, who may be an innocent purchaser for value, is not satisfied with 
the information given in thèse statements, he certainly will not be fur- 
ther enlighteûed by thei additional charge in third article of that infor- 
Ibation, which is that "sâid owner, importer, consignée, or agent, and 
ptber person or persons unknown, was and were, then and there, guilty , 
of certain willlulacts and omissions, by means whereof the United States 
was deprived of its lawful dulies, or a portion thereof." 

If informations like thèse are sustained as good under the twenty-sec- 
ond rule in admiralty, because the gênerai îanguage of the statutes are 
QSjed, and ail of the possible persons and ail of the means which the 
statutes prohibit are aileged to bave been used, then, indeed,a most in- 
genious way bas been found not to "propound in distinct articles the 
matters relied on as grounds or causes of forfeiture," while seeming to 
Ao 80 in superabundance. In the case of The Hoppet, 7 Cranch, 389, in 
which the vessel was sought to be forfeited because of the violation of 
.'^An act to interdict commercial intercourse," etc., the information al- 
leged that certain goodspf the growth, produce, or manufacture of France 
were imported iuto the United States, to wit, into the port of New Or- 
léans, in said vessel, (Hoppet,) from some foreign port or place, to wit, 
from St. Bartholomew, contrary to and in violation of the 4th, 5th, and 
6th sections of the act; by reason of which, and by virtue of the act of 
congress entitled, (giving the title,) the said vessel, her tacks, apparel, 
and furniture, hâve become forfeited ta the United States. But the ves- 
sel was not alleged to hâve violated thèse sections of the law in any spé- 
cial manner, and the question was, could the forfeiture of the vessel be 
sustained under such an information? Chief Justice Marshall said: 
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"It is not controverted that in ail proceedings in courts of common law, 
either against the person or the thitigv for penaltiJés or forfeitures, the alléga- 
tion that the act chargea was oomraltted in violation of law, or of the provi- 
sions of a particular statute, wili not justify cpndenination, unless, independ- 
ent of this allégation; a case be stated whiéh âhbws that the law bas been 
violated. ïhe référence to the statute may direct the attention of the court 
and of the aceused to the particular statute by which the prosecution is to be 
sustained, but forms no part of the description of the offense. The impor- 
tance of this princlple to a fairadministratiqnbî justice, tO that certainty in- 
troduced and demanded by the free genius of pur institutions in ail prbsecu- 
tions for offenses against tJie laws, is too apparent to require elucidation, and 
the principle itself is too familiar not to suggest itself to every gentleman of 
the profession., Does this ruie apply to information in a court of admiralty? 
It is not contended that ail those technical niceties which are unimportant in 
themsélves, and standing only on précédents of which the reason cannot be 
discerned, should be transplanted from the courts of common law into the 
courts of admiralty. But a rule so essential to justice and fair proceéding as 
that which requires a substantial statement pf the offense upon which'the 
prosecution Is fôunded must be the rule of every court where justice is the 
object, and çannot be satisâed by a gênerai référence to the provisions of u 
statute." 

If this rule thua laid down by Chief Justice Marshall is "not satisfied 
by a gênerai référence to the provisions 6f a statute," cah it be by a niere 
récital of .the gênerai provisions of a statute? We think not. See, also, 
U. S. V. Tkree Parcek of Emhroidery, 3 Ware, 75; U. S. v. DidiUery, 4 
Biss. 27; Dunl. Adm. Pr. p. 116. . 

2 Abb. U. S. Pr. p. 85, says: 

"Butthis rule, thatto followthe words of the statute is enough, has limits. 
It does not apply where the statute requires or indicates a fuller stateinent, 
nor when the language of the statute is stich that to follow it without dis- 
crimination would lead to inconvénient uncertainty or ambiguity." 

See, also, The Mary Ann^ 8 Wheat. 380. 

In the récent cases of Friedenstdn v. Ui 8., 125 U. S. 225, 8 Sup. Ct. 
Rep. 838, and Origet v. U. S. , 125 U. S. 240, 8 Sup. Ct. Rep. 846, informa- 
tions like the ones at bar were before the suprême court, but the court 
declined to pass upon the defects which it was insisted .existed, because 
they had beeji waived, in the one case by not making the objection in 
the lower court, and in the other because the bill of exceptions was de- 
fective, and the question was not properly before the court. The first 
article of thèse informations, if that article was ëepàrated from the oth- 
ers, is, t think, good as tô spécial charge. The former order should 
perhaps be modified, but I am stiil of the opinion thèse informations, 
except the first article, are not sufficiently definite. 
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MiTCHBLL V. Sharon. 

lOirouit Court, N. D. OaUfomia. July U, 1893.) 
No. 11,533. 

1 . SlAK DBB^lHHnBNDO^DBBIUKKEB. 

A oomplainti for slandér charged tbe ^Be of the following words In the sensé in- 
dicated: "loan only regard her proposition (meaning the plalntiff) for money for 
: "tbe letters as a blackmailing soheme, pure and simple, (meaning that plaintiS is 
guUty of the crime of oOncoctlng a blackmail or extortlon soheme.) " Held that, 
as the words were susceptible of the construction placed on them by the innuendo, 
the oourt, in considering a demurrerto tbe complaint, must accept that as the true 
meaning, though they were also susceptible of a différent meaning. Hess r. 
Spatfcs, 21 Pac Bep. 979, 44 Kan. 465, distinguished. 

2. SaUB— AOTIONABLE WOBOS. 

It is not actionable to say of another that he "is guilty of the crime of concocting 
a blackmail or extortlon scheme, " as tbe words charge merely a plan or purpose to 
eztort money, wbich is not punishable uhless an attempt is made to carry it out. 

8, Same. 

It is actlonable per se to charge another with being a "blaokmaller, " for this is 
équivalent to saying that he is guilty of the crime of extortlon. 

At Law. Action by Sarah Mitchell against Frederick W. Sharon for 
slander. On demurrer to the complaint. Demurrer sustained. 
Henry H. Davis, for plaintifF. 
WilMam F. Herrin, for défendant. 

Hawley, District Judge. This is an action of slander to recover 
$100,000 damages. No spécial damages are alleged. The complaint 
allèges — 

"That on the 23d day of July, 1891, at the city and county of San Francisco, 
State of California, the défendant, in a certain discourse which lie then and 
there had, of a.nd concerning the plaintifl, in the présence and hearing of 
divers perBôns, (who undérstood that défendant meant the plaintiflf.) the de- 
fendant falsely and maliciously spoke and pubhshed of and concerning the 
plaintifC the false, scandalous, and malicious words following: In answer to 
the question asiced by one of said persons of défendant, 'Did you ever see 
Mrs. Mitchell?' (meaning the plaintifl,) the said défendant replied as follows: 
•Never ; and I know very little about her, (meaning the plalntiff,) From 
what I do know I can only regard her proposition (meaning the plaintifl) for 
money for the letters as a blackmailing schéme, pure and simple, (meaning 
that plaintifl is guilty of the crime of concocting a blackmail or extortlon 
scheme.) I baVe never received any communication from her, (meaning the 
plaintifl,) but from whatil hear I suppose ahe (meaning the plaintifl) has 
made demands on the estate for money. Those demands hâve not been re- 
garded as anything more than mère talk, — the vapid émanations from an idle 
mind. She (meaning the plaintifl) will wait a long time before she (mean- 
ing the plaintifl) gets anything out of the Sharon estate for suppressing such 
information as she (meaning the plaintifl) may possess. I am often ap- 
proached by people who talk niysteriously about revealing matters that would 
be detrimental to the Sharon estate if made public, but I always send them 
away as soon as they begin to make blackmailing demands. (Meaning to 
say of plaintifl that she is guilty of tbe crime of blackmail or extortlon, and 
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comparing plaintifif with persons guilty of said crime of blackmail or extor- 
tion, and of making blackinailing or unlawful, criminal, or wrongful de- 
mands.)" 

The défendant demurs to this complaint upon the ground that it does 
not state facts sufficient to constitute a cause of action. 

"The language of any part of an oral discourse is to be construed with 
référence to the entire discourse; hence words which, standing alone, 
would be actionable, may not be actionable when taken in connection 
with theircontext." Townsh. Sland. & L. § 137; Van Vadorv. Walkup, 
46 Cal. 124. Under the Civil Code of Californià •defining slander (sec- 
tion 46) and extortion, (Pen. Code, §§ 518, 519, 523, 524,) the charge, in 
order to be obnoxious to the law, must be of an offense actually committed 
or attempted, a punishable ofïense, and not of an offense existing in 
contemplation or intention merely. "Words merely imputing to the 
plaintiff a criminal intention or design are not actionable, so long as 
no criminal act is directly or indirectly as?igned." Odg. Sland. & L. 
124. To constitute words actionable per se they must import a charge 
of crime. 

Do the words set forth in the cottiplaint charge the plaintiff with 
the commission of a crime? The words, if considered to be ambigu- 
ous, should be construed "in the sensé which hearers of comraon and 
reasonable understanding would ascribe to them, even though particu- 
lar individuals, better informed on the matter alluded to, might forin 
a différent judgment on the subject." Townsh. Sland. & L, §§ 135- 
140. ' It is not necessary that the language used should charge the 
commission of a crime with such technical accuracy as would be re- 
quired in an indictment. If the words uttered by the défendant were 
reasonably calculated to induce those who heard them to believe that 
the plaintiff was guilty of a crime they would be sufficient to support 
the action. Odg. Sland. & L. 121; WUson v. McCrory, 86 Ind. 170; 
Zelief V. Jmnings, 61 Tex. 466. When the words spoben, construed 
in their entirety, are susceptible of two différent constructions, one of 
which would make the words actionable and the other not actionable, 
it must ordinarily be left to the jury to détermine, as a matter of fact, 
in which sensé the words were spoken. Odg. Sland. & L. 113; Waugh 
V. Waugh, 47 Ind. 580; Hayes v. Bail, 72 N. Y. 418. 

To charge a person with being a "blackmailer" would be équivalent to 
chargdng such person with being guilty of the crime of "extortion." 
The words are treated by lexicographers as synonymous. "The exac- 
tion of money for the performance of a duty, the prévention of an in- 
jury, or the exercise of an influence;" the "extortion of money from a 
person by threats of accusation or exposure;" the "wrongful exaction 
of money." The first question which naturally présents itselfuponreading 
the complaint is, what did défendant raean by the use of the words, 
"From what I do know, I can only regard her proposition for niOney 
for the letters as a blackmailing scheme, pure and simple?" If there 
was no innuendo concerning thèse words, it would be the duty of the 
court to consider this language with référence to ail the qualifying words 
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teâdingitorcoiltK)! ftnd lessen the accusations màde byi défaisant, and 
aécélltoitt Mm the entire discourse whether or net the words were rea- 
sonably susceptible of being construed as charging plaintifif with an at- 
teiûpt tocotonait the crime of estortion. It is true that in a certain 
class of cases, where the words were, of themselves clearly actionableper 
«6, aad it; was attempted by an inijuerido to enlarge the meaning of the 
words, Qjc togive them a. construction whioh they were not susceptible 
of, the courts bave saiduthat such a^ innuendo, being useless and un- 
necessaryj piight be rejeeted as surplusage. Townsh. Sland. & L. §§ 
339, 344; Odg. Sland. & L. 101, 10^,; 113; Chop^ v. dredey, 1 Denio, 
360; :(7oTO. V. SneUing, 16 Pick. 835; Gabe v. McGimis^ 68 Ind. 538. 
Tbe office of an innuendo is not to enlarge the meaning or to change 
the sensé of the words spoken, and, if it does do so, it may be rejeeted; 
and, if the words themselves are clearly actionable, a demurrer to the 
cpmplaint should be overruled, because the plaintifif, if he failed to 
show the meaning alleged in the innuendo, might fall backupon the words 
themselves, and claim that, taken "in their natural and obvious signi- 
fication, they are actionable per se without the alleged meaning, and 
that, therefore, his unproved innuendo may be rejeeted as surplusage." 
Odg. Sland. & L. 102, But in this case, even if it should be conceded 
that the iWPrds are susceptible of an interprétation that would make 
them actionable per se, still it is manifest from the allégations of the 
complaint that they are susceptible of a différent meaning. The plain- 
tifif having deliberately dedared what the proper construction should 
be,-—which construction does not make the words actionable, — and the 
words tbemselves, takçn in connection with the entire discourse, and 
qualifying sentences thçrçof, being, aaplaintiff allèges, capable of such 
construçtipn, is it not tfae duty of the court, upon demurrer, to accept 
the construction which the plaintifil' has given to the words? It seems 
dear to my mind that tbere is no other sensible view to, take. "Where 
language is ambiguous, at^d is as susceptible of a harmless as of an in- 
jurions meaning, it is the function of an innuendo to point out the 
meaning whiph plaintifif claims to be the true meaning, and the mean- 
ing upon which he relies to sustain his action. * * * When the 
plaintifif, by hjs innue;]ido, pi^ts a meaning on the language published, 
he is bound by it, altoough that course may destroy his right to main- 
tain the action." Townsh. Sland. & L. § 338; Starkie, Sland. & L. § 

'565.: . .;\„. , ;_. 

The ineaning of the/^ords is alleged to be "that plaintifif ia guilty o* 
the crime of poncocting fi blftckmail, or extortion scheme." This might 
be considered as seriously reflecting upon the plaintififs character. But 
it is not (i punishable pfifense under the laws of the state. To concoct 
a blackmailiijig or extortion scheme, simply imports the formation cf 
a plan or purpose to extort money, and does not import any actual, 
wrongfiil use of force, otthreats, or ioiply any oyert act whatever. A 
mère "implication of ;an intent to Commit a crime is not actionable." 
Townsh, Sland,. & L,i|â 160, 161; Odg. Sland. & L, §§120-124; Baya 
V. Hunt, 60 lo^a, iôl, 14 N, W. Rep. 785; Fanning y. Chace, (R. I.) 
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22 Atl. Rep. 275. The law uponthis subject is well stated în 13 Amer. 
& Eng. Enc. Law, 353: 

"Words which merfely impute a criminal intention, not yet put into action, 
are not actionabie. Guilty thoughts are not a crime. But as Soon as any 
step is taken to carry out such intention, as soon as any overt act is done, an 
attempL to commit a crime lias been made; and every attempt to commit an 
indictable offense is, at common law, a misdemeanor, and in itself indicta- 
ble. To impute such an attempt is therèfore clearly actionabie." 

The case of Hess v. Sparks, 44 Kan. 465, 24 Pac. Rep. 979, relied upon 
by plaintiff, is not in any respect in opposition to the views I hâve ex- 
pressed. It was essentially différent in its facts from this case. There 
the words spoken directly charged that the person alluded to was a 
blackmailer, — "What are you doing with that nine-doUar blackmail 
hère?" And the innuendo set forth the meaning in clear, direct, and 
posilive terms, "meaning thereby that the said plaintiff had comniitted 
the offense of extortion of money from a person or persona by threats 
of accusation or exposure, or opposition in the public prints, and that 
she was a common blackmailer and extortioner." Taking the innuendo 
in connection with the words charged, the court very properly held 
that the language imputed an offense punishable under the lawsof that 
State. 

I do not deera it necessary, in deciding upon the demurrer, to dis- 
cuss or review the other questions argued by counsel as to the mean- 
ing of the other words used by the défendant. It is évident that, with 
the meaning which the plaintiiï placed upon the words which we hâve 
considered, the other portions of the language used do not import a 
charge of any punishable offense. The demurrer is sustained. 



In re Fox. 

{Vîsmct Court, N. D. Califomia. July 8, 1893.) 

Habeas Corpus— Jckisdiction of State asd Fédérai, Courts— Chiminal Law. 

Where a person, under bail to answer an indictment In a fédéral court, is aiv 
rested onstale prooess for a crime aRainst the state, hls confinement thereunder 
is not in violation of any law of tlie United States, and he is not entitled, as a mat- 
ter of Personal right, or at the instance of bis sureties, to be released on luibens 
corpvK, and placed in the custody of the marshal. If the fédéral authorities do 
not insist upon the prier jurisdiction of the fédéral court, tbe accused and fais 
sureties hâve no right to coniplain. U. S. v. Freiuilh, 1 Gall. 1, foUowed. In re 
Neayle, 89 Fed. Rep. 833, dislinguished. 

On Haheas Corpus. Prisoner remanded. 

CarroU, Cook, for petitioner. 

John A. Hoanier, Asst. Dist. Atty., for respondent. 

MoRROw, District Judge. Mortimer Fox was, on the 13th day bf D&- 
cember, 1891 , indicted by the grand jury of this court for offenses against 
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the postal laws,*s ;Tbe first cowîit of the indictmettt is bâsed upon sec- 
tion 3892 of the Revised Statutes of the United States, and charges the 
accused with the ofifense of taking a letter, which had been in a post 
office of th€! United States^ before said letter had been delivered to the 
person to whom it had been directed, with the desigii to obstruct the 
correspondence of said person. The second count is based upon sec- 
tion 5470 of the Revised Statutes, and charges the accused with the of- 
fense of receiving a check and order for the payinent of money stolen 
from the mail. Thèse crimes are charged to hâve been committed in 
the city and county of San Francisco on the 7th day of September, 1891. 
The accused was arrested àt Omaha, Neb., and, by the order of the 
United States district judge of that district, he was removed to this dis- 
trict. He was arraigned in this court March 11, 1892, when hisattor- 
ney inlerposed a demurrer to the indictment. The demurrer was sus- 
tained as to the first count, and overruled as to the second count. The 
accused was thereupon, on the 29th day of April, 1892, adiiiitted to bail 
in the sûm of $1,500, and réleased from custody. It was provided in 
the bail bond, among other things, that he shoùld appëar in court on 
Ûîe 9th day of May^ 1892, and afterwards, whenever or wherever he 
might be required to answer the said indictment. 

On the 9th day of May, 1892, the attorney for the accused appeared 
in court, and, fepresentihg that his client had been arrested and impris- 
oned by the state authorities, moved for a bench warrant to issue to 
apprehènd and bring the accused intô this court. The Warrant was is- 
sued and placéd in the hands of the marshal, who, on May 12, 1892, 
made return that the party was in the custody of the state authorities, 
and thathe was unable to serve the writ. Thereupon the attorney for 
the accused sued out this writ of haheas corpus. It appears that, imme- 
diateiy after the accused gave bail and was réleased from the custody of 
the United States marshal, he was arrested and imprisoned by the police 
of the city and county of San Francisco, upon warrants charging him 
with crimes, under the laws of .the state ôf California; and, while so in 
prison, he was again arrested upon a warrant, issued out of the police 
court of the city of Oakland» in the county of Alameda, in this state, 
and was thereupon taken to the city prison of Oakland, where he has 
since beèn confined. The pétition for the writ of Aaôéas corpus allèges 
th^it the accused is imprisoned) detained, confined, and restrained of his 
liberty by the chief of police qf Oakland, and that the said imprison- 
rnent, détention, confinement, and restreint are illégal, and that the ille- 
gality thereof consista in the fact that the said Fox was, prior to the said 
détention by the said chief of police, and is now, under indictment in 
this court, and in the'custody of this court; that a bench warrant has 
been issued out of this court for the arrest of said Fox on said indict- 
ment, but, by reason of the détention aforesaid, the bondsmèn of said 
Fox on said indictment aye unable to produce and surrender said Fox 
into the actual custody of this court, and said détention is contrary to 
thç ;la\vs of the- United States, and against the jurisdiction of this court. 

Tp, the writ of haheas corpus the chief of police of Oakland has made 



IN BE FOX. 429 

return that he holds the défendant, Mortimer Fox, in his custody on a 
charge of felony, viz., forgery, alleged to been committed on the l4th 
day of October, 1891, and also by virtue of a warrant of arrest issped 
ont of the police court of the city ôf Oakland, on a com plaint du!y 
swom to by C. R. Yates, charging the défendant, Mortimer Fox, with 
the crime of forgery. A copy of the com plaint and warrant is annexed 
to the return, from which it appears that the défendant is charged with 
having committed the crime of forgery on the 14th day of October, 
1891, at the çity of Oakland, in this state, in forging an indorsement on 
a certain check or order for payment of money, with intent to defraud 
the Oakland Bank of Savings. The police court of Oakland bas juris- 
diction to examine this case, and commit and hold the accused to bail 
for trial in the proper court. The only question is as to the extent of 
the jurisdiction that court bas acquired over the person of the défend- 
ant to detain him in prison to answer the charge preferred against him 
in that court, while he is under bail to appear and answet an indict- 
ment in this court. The object sought to be accomplished by the writ 
of hàbeas corpus in this case is therefore to take the défendant out of the 
custody of the state authorities, and place him in the custody of the 
United States marshal of this district, to respond to the indictment in 
this court. This application comes from the accused, but his attorney 
claims also to represent the sureties on the bail bond, who, it is said, 
désire to surrender the accused, under the provisions of section 1018 of 
the Revised Statutes, asfollows: 

"Any party charged with a criminal offense, and admitted to bail, may, in 
vacation, be arrested by his bail, and delivered to the marshal or his deputy, 
before any Judgé or other ofBcer havingr power to commit for such offense; 
and, at the request of such bail, the jiidge or other ofHcer shall recommit the 
party so arrested to the custody of the marshal, and indorse on the recog- 
nizance, or certifled copy thereof, the diseharge and exoneratur of such bail; 
and the party so committed shall therefrom be held in custody until dis- 
charged by due course of law." 

The power to award the writ of habeas corpus by the courts of the 
United States is found in the following provisions of the Revised Stat- 

ntes : 

"Sec. 751. The suprême court, and the circuit and district courts, shall 
hâve power to issue writs of habeas corpus. 

"Sec. 762. The several justices and judges of the said courts, within their 
respective jurisdictions, shall hâve power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of restraint of liberty. 

"Sec. 753. The writ of habeas corpus shall in no case extend to a prisoner 
in jail, unless where he is in custody under or by color of the authority of the 
United States, or is committed for trial before some court thereof; or is in cus- 
tody for an act done or omitted in pursuance of a law of the United States, or 
of an order, process, or decree of a court or judge thereof; or is in custody in 
violation of the constitution, or of a law or treaty of the United States; or, be- 
ing a subject or,citizen of a foreign state, and domiciled therein, is in custody 
for an act done or omitted under any alleged right, title, authority, privilège, 
protection, or exemption claimed under the commission or order or sanction 
of any foreign state, or under color thereof, the validity and effect whereof de- 
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pend apon the Iaw!:of natlâoBroir nnlessit is necessary to brîng the prlsonez 
into court totes)t|l(5r».î'!f'/. l'ij'-j .'; , , . :. i' :;:, • 

It is urged thatj although Fox is in jail, he is in custody in Violation 
ofalawof the United Btates, and, under the provisions of section 753 
of the Revised Statutes, just cited, the writ of habeaa corpus issued by 
this court extends to him. It is not contended, however, that his ira- 
prisonment is in violation of ahy statute law of the United States, but 
it is claimedjin effect, that his imprisonment by the state court is in 
violation of the law of procédure which gives this court authority to 
exercise its jurisdiction undisturbed. 

In TnyJot V. Taintor, 16 Wall. 466-370, the suprême court declared 
the doctrine that — 

" Where a Staté court and a cOOrt of the United States may each take jurisdic- 
tion, the tribunal which flkBt gets it holds it to the exclusion of tlie other, until 
itsduty isfiiUy performed and the jurisdiction invoked is exbausted, and this 
rule applifs alike in both civil and cri minai , cases. It is, indeed, a priiiclple 
of universal jurisprudence tliat, where jurisdiction has attaciied to person or 
thiti?, it is, unlësâ tliere is soine provision td the conlrary, exclusive in effect 
until it has wroiight its functiou." 

But how and by whom piay this question of jurisdiction be raised? 
Has the accused, whose ajl^ged malelactions haye brought him within 
the range of two jurisii jetions, the right to sélect the one to which he 
will first respond? When the questions involved in this case were 
argiied by counsel represénting the accused and his sureties on one 
side, and opposed by counsel represénting the state authorities on the 
other, the United States attprney was in court, but made no suggestion 
that the United States desir'ed the présence of the accused in this court 
in àdvànce of Ihe hearing in the state coiirt. 'fhere is therefore no aç- 
tual présent conflict of judicial action, except such as the accused and 
his sureties seekto create by the présent proceedings. 

la Mackinv. Peôple, 8 N. E. Rep. 178, 180, this question of jurisdic- 
tion, ina somewhat différent form, was considered by the suprême court 
of Illinois. Maciîin had been tried and convicted in the circuit court 
pf Cook county, 111,, and i^nprisoned in the state penitentiary at Joliet, 
while on bail under an iudictnient pending in the United States district 
court for the northern district of Illinois. His sureties petitioned the 
suprême court Of the state for à writ of habeas corjnis, aileging that, juris- 
diction having attached to the person of said Mackin first in the United 
States courts, it was exclusive jn effect, until it had wrought its function, 
and then, and not until then,could the criminal court of Coôk county 
acqu ire jurisdiction ovei'lhèpei^onof Mackin to arrest and try, convict 
àhd sentètaCè, him on thé iiïdibtmetit found against him in said court, 
.^èprayerof thé petitipri 'was, that Maqkia be dischar/^ed or surrendered 
toiliSi sureties. Tlie court aaidi 

f;''^It isclaimed.however.on tlie part of the petitionor, thafc although Mackîn 
ira9>personiilly preiSent if) court durlng the trial of the cause, although tliere 
.WiiB actual. eontrol of lilï' person. still tbatthe :fact that he had been previ- 
jDuslyarrèsted, and had previonsly ^iveh bail for his af>pearance in the United 
States cii'cuit (disttict) court, renderedtliat> présence, aa to faim and as to the 



IN RE TOX. 431 

conviction which follpwed, a fraud upon the law and a /nullity, s6 that, in 
construction of law, there was no jurisdiction of the person. We are not able 
to coïncide in tiiis view. We concède the position, established by the numer- 
oua authorities that are referi-ed to in the pétition, that, where a party çom- 
mitsofEensesagainst twb or tnore jufisdictions, the jurisdiction ttrst oblaining 
custody-Qf the défendant Is entitled tb proceéd and try him. That, howevèr, 
is a mattejr more of comity, and inorderto avoid unseeming strife betw«en 
conflicting jurisdictions, tliaii i^s a inatter of right to the défendant. We do 
nôt recogn(ze that a défendant who is guilty of crime bas a constitutional, 
statUtory\ oi: common-làw right àbsolutely to be tried for one offense befpre 
he is tried for another offeiise. If, in this case, the sheriff of Cook county 
had undertaken to hâve taken Mackin from the possession of the United 
States marsbal, and the question was submitted whether he could do so or 
not, unquestionably it would bave been held that the raarshal was entitled to 
bis possessiyn until after the United States court had disposed of the case 
agaii]st him. We recognize the position taken, in the argument of counsel, 
also, that for mariy purposes the défendant who is out on bail is regarded as 
constructiyeiy in.a ïiving prison, — that is to say, under the control of his bonds- 
men, — butf;liis iaonlyconstructive, and not universal. We could not consent 
to recpgnjze it to be the law that if a party had committed some p^tty offense 
agaihstihë revenue laws of the United States, and enters into a recognizance 
of a few hundred dollars for his appearance at a subséquent term, and is out 
on bail, and thereafter had committed murder, or some olher very serious crime, 
that he could not be arrested for the charge of murder wliich he had commit- 
ted until after he had chosen to enter his appearance in the fédéral court, or 
his bondsmen had chosen to take and surrender him tb ihat èourt, and it had 
tried him and convicted hiiû, and executed its sentence upon him; and the 
position contended for would lead, in our estimation, to that conséquence. 
When a party commits acrime agaiftst the law, sofaras he is concemed, and 
80 far as those who bave previously been his bondsmen are concerned, he is 
liable to be arrested, and required to give bail, if it be bailaljle, and, if not, 
to be imprlsoned for the commission of that crime, in order that he may an- 
swer for it. The comity just recognized as existing between thè courts for 
différent elaims on parties is never to be exercised so as to operate to the re- 
lease of ofifenders against the law upon mère technicalities." 

Whether a petitioû was presented to the United States district court 
for the purpose of oblaining the judgment of that court upon the ques- 
tion of its jurisdiction over the person of the défendant does not appear, 
but it is évident that there was no real conflict between the two courts, 
and that the opinion of the suprême court of Illinois was accepted as a 
correct statement of a proper qualification of the rule of comity that 
should obtain between the two jurisdictions in such a case. 

The décision of the United States circuit court for this circuit in Re 
Neagle, 14 Sawy. 232, 39 Fëd. Rep. 833, has been cited as declaring 
principles of law applicable to this case, but the facts in that case were 
very différent. Neagle was à deputy United States marshal, specially 
commissioned and instructed by the United States marshal to accompanj' 
Mr. Justice FiçLD and proteôt him from threatened violence. In the 
exécution of this duty Neagle shot and killed Judge Terry. Neagle 
.^vas theréupon arrested byian officer of the state, and imprlsoned in the 
CRunty jail of San Joaquin county. In the pétition to the circuit court 
for a writ of habeas corpus, it was alleged, among other things, that 
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Neagle hadbeèn arrested ana confined in prison for an act done by him in 
the performance of his duty. It thereupon devolved upon the court to 
inquire Whéther he was "in custody for an act done or omitted in pur- 
suance of a law of the United States." Upon that inquiry the court 
held thatliffit Js.tbe exclusive province of the judiciary of the United 
States jto luitioiately and exclusively détermine any question of right, 
civil or (jriixii»al, arising under the laws of the United States." Another 
questiôti TtàS as fb the right of the petitioner to hâve hiscase heard and 
determi,ne4 in à United States court, and upon that point the court ob- 
Bervedr''."'" , ■' ,'■;,', 

" What ai*e the jrlghts of tîie petitioner as to having his case heard and dis- 
posedof iû the- Courts of thè sovereiguty whose servant he is, and whose 
laWs hé wabemplbyéd in executing? If he has a right to be heard in this 
courte théo'We'ÉQïiBt hear him, willing or unwilling. There is no alterna- 
tive. WlUBtiiët^the writ should issue in this cusewasnot a question oî ex- 
pediency,= ànd "wliether the petitioner shall be discharged or remanded is not 
a questibn'df ptolicy or cortity,' as suggested in some quarters. It is a ques- 
tion of Personal right and petsorial liberty, arising under the constitution and 
the laws of the United Statea, which the court caunot ignore. " 
■ ■ , - ■ ,i. ■ i'. ; - • : 'i 

Thèse and ttther like observations, in the same lihe of argument, were 
ap;f»Iicable tqf ttié facts in that case, but it would be a strained and un- 
natural çOii^tri^ctibn to appïy them to the lacts in the case at bar, where 
ho clairà 19 made that the accused is "in custody for an act done or 
omitted in pursuance of a law of the United States." We are, however, 
not without light from the national judiciary on the very question un- 
der discussion. 

In the case of ' U. S, v French, 1 Gall. 1, an information had been 
filed in the United States circuit court for the district of New Hainp- 
shire against tbç défendant for a violation of the embargo act of Janu- 
ary 9, 1809. He was arrested, and gave bail, with sureties, for his ap- 
pearance to answer the information. He was afterwards arrested, and 
confined inijail, on mesne civil process, under authority of the staté of 
New Hampshire.: His sureties thereupon moved in the United States 
circuit court for a v/titof habeas corpus to bring up the body of the de- 
fendant to surrender him in court in diseharge of the bail. The court, 
in denying the motion, said: 

" We havë no atathority in this eaSe to issue a habeas corpus. The author- 
ity given by the judicial act Oî 1789, c. 20, § 14, is confined to cases where 
the partyis in, Custody under color of procéss, under the authority of the 
Uflited States,, or is committed for trial before some court of tlie United 
States, or is necessary to be brought into court to testify. It does not extend 
to cases whére the process is from a state court, and the object is to surrender 
the party In discharge of bail.*' 

The counsel then moved to diseharge the sureties from their recognî- 
zance, on the, gronnd that, as it had become impossible to bring the de- 
fendant into court without any default on his or their part, they ought 
not. to be sufferers. This motion was also denied, the court remark- 
ing: 
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"There is no safllcient grôiind for tbe application. There is no physical 
or légal impossibility of producing the défendant. The cases cited may be 
good law, but they proceed on the prlnciple that, by opération of law, the de- 
fendant had been discharged of the process, or had been placed beyond the 
reach of the bail. Nor can it be said that the défendant bas been guilty in 
the preseiit case of no default. His very confinement may hâve been tlie re- 
suit of his own négligence or wrong. The circumstances of the case may 
furnish reasons for a respite of the recognizance to the next term, and acon- 
tinuance of the information. How can the court foresee that, at another 
term, the défendant will be in civil confinement? If the bail were now dis- 
charged, and the défendant should ultlmately be relccised from his imprison- 
ment, we hâve no means to prevent bis escape from punishment under the 
act of congress." 

In Ex parte Robinson, 6 McLean, 356, 363, Judge McLban, in com- 
menting upon the practice adopted in the United States courts to foUow 
the established construction of the locai laws as declared by the courts 
of the States, cited the following cases, as indicating the extent to which 
United States courts hâve gone in deferring to the jurisdiction and au- 
thority of the state courts. He said: 

"Some years ago an individual was indicted for a capital offense in the cir- 
ciiit court of the United States, in which the most learned and able ju^lge 
Stoey, presided. The same individual was in prison under state process for 
debt, or some petty offense. The district attorney for the United States 
moved the court to issue a haheas corpus to bring the défendant before the 
court, but the learned judge held he had no power to issue the writ for that 
purpose. A year or two ago a case similar in prlnciple occurred in the cir- 
cuit court of the United States for Ohio, and that court held it had no power 
to take the défendant from the state jurisdiction." 

Since thèse last décisions were rendered, the law providing for the 
■writ of haheas corpus in the Uniled States courts has been enlarged by 
législative amendment, and amplified by judicial construction, but not, 
it is believed, în such terras as to give to a défendant, who is charged 
with having violated both the national and state laws, the right to sélect 
the jurisdiction in which he will first be tried. Moreover, it may be 
said, in this case, as was said by the suprême court in the case of Ex 
parte Royall, 117 U. S. 241, 250, 6 Sup. Ct. Rep. 734, that «it is not 
allèged, and does not appear, that the accused is unable to give security 
for his appearance in the state court, or that reasonable bail has been 
denied him, or that his trial will be unnecessarily delayed." When the 
United States attorney desires the présence of the défendant in this 
court, the latter may be able to respond in person, or, if he still be de- 
tained jn prison, he may be surrendered to the United States marshal 
by the' State authorities upon notice that the défendant is required in 
this court to auswer the indictment. If, at that stage of the proceed- 
ings, any actual conflict of jurisdiction arises, it will be time enough 
then to considçr what action should be taken to secure a proper enforce- 
ment of the law, bearing in naind the déclaration of the suprême court 
of the United States in Covdl v. Heyman, 111 U. S. 176, 182, 4 Sup. 
Ct. Rep. 355, "that the forbearance which courts of co-ordinate jurisdic- 
tion, administered under a single System, exercise towards each other, 
v.5lF.no.7— 28 
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wfetéb^'eaÉflîeti "are avèidéd ! by 'âvolding inte*fet<eiïè€3wiiih tbff proceas 
ôf fe^éh%tïi'|*i iS' à'principfô'df'èpiïiily, with pethatps' no higher sanction 

1*ati|;t^;yt|liï|;JtFiiich coiWés;,''#oïiV coticord, btif ;tbe state 

cour^ gn^,,pq^e| of tbe Ùjnjtedi Staj^^a it is sometbirjg'^nore, It is a prin- 
.oiple;o|.rigbt,apd l^Wjaiiji.tJiepeforepf. necçssity. , Itleaves nothing to 
discrétion lior'ïimereconyenietK^'." The writ wîjl-be diseharged, and 
Fox rfeMandéd te'thè custody of the ohièf of police! of Oakland. 



In re King. 
'l .^^,^^^(Cirmii Gourbi M^^ July 28, 1893^) 

1. HABB&S:!C!0B?^ai4'BiBFII8AI.:TD:'l8AtrK'W'RI'F.r;' ■.-li,-^-. 

The ynrjfeof 7igl)*as corpwSvtbough a lyrit of right, doeMiot issue as a matter of 
courte; km ilricfér Bev.' St. 'S 785/ îf inay Be rêfused if, lipon ibé Bhowing made by 
the'petàtlOD;iit appearK that..'ttiiB'|)Btitioiiier, if broughîb lato court, would be re- 
manded. 
8. Same— Jtjbisdiotion— Erkobs. 

A wrib»! ilmbem corims içKinOîk- Tmî tised as a substitiite, for a writ of orror, for 
. the pi^rpQB^ of reviewing tUfeg^d 'PÇfors„)Bitber of faotoj^;law, occurring at a orim- 
iiial trlaL Diit, being in the nature ôf a collatéral àttack'upon the judgment, islim- 
ited to itne 'iï>qt]ii7%liëthbt:the iriià éburt hasl acted WitHout jurisdiction, or bas 
exceeded iU jurisâiction, 80 ài;toJrender the sentence vdtd. 

8, SAMB-*St1TB;AND FEDBEiX.G(»OBTB. 

On applioa|;.ion,^a federaioQurtfor awritof habenaçprpfiB to release aprisoner 
conviptè4 pjiçrime by f^ s^àte opijrti, Jibe judge bas a disofetion whether the prisoner 
shair bei^ùt to bis Writ of etri>T tii the bigtieat statè court, or whether the court 
vrïll prb(see<3't(>'8iunnia¥ily âetei<mllle \v<hëtb6t^ be is r'esttaiaed of bis libôrty in vio- 
lation of tbe constitution ofitbeUiitited States. ::..,, 
i. SAME— GrÇUNDS of KBVIBW— DlSQUALinOATION OP Jurobs. 

A fedeiialioircjuit court taaaino juri»liction to revlew on habeas corims a jndg- 

. , ment of (?onvlçtion by a stçite cpnrt in a criminal case, ,upon the ground that one of 

tbe jurorS, beforè the trial, liàd éxpressed tho opiiiion that tlie prisonèr was gullty, 

■ •' or tbatpenâiag the triai a jnror baa prlvately conTersed vrith otber persotas about 

tbe case, S^cb matters bei^g exclti^ively witbln the jurisdlction of the trial and ap- 

pellàté tedùrtS of the State. 

6. Same— Mîsbos»iMcT OP JttktJ ., 

Jn a murderteial in a stateicourt tbe fact that thp Jury, while bavlng the case 
niidèr cohsijieration, went in a body to an adjoimng state, and visited varions 
places thér^ dld not terminâte their ôf&cial charactèr, or dissolve tbelr relation to 
the epurtj.po as;to dej^rl:v9 lljem of jorisdiotion tpdetermitie t^he.case, anfl, tt their 
action constitâtëd miscôndûct, it was a^ matter re^uiring explanation to the trial 
court, and aSbrded no grbund fo* Inteiïerence by a fédéral court'by writ othaheas 
Corpus., i,/' : : -,■ ^' ■■■ i "iv ■ ■ 

6. Samb-tB;bakin<ï AT Ghambers— APP^IAL. i , 

No appeal Hès f rom an ordèr of tnô oirotiît judge ref ustng to Issue a Writ of hkbéas 
corpus af ter hearing at ohambers.' Carper v. Fitzgerald, 7 Sup. Ct. Rep; 835, 121 
U. 8. 87, fojlowed. ,; , , . 

7. CONSTITUTIONAI, LaW— lilMlTÀlioN ON FEDERAL PoWER— SPEEBT TbIAL, EtO. 

The provision ôf the fédéral éôiiëtltu'tiOB that "in SU ortminal prosëdations the 

accused sh^l çi^oy the rigblitp aj^peedy »nd public trial by a jury of the state and 

district whèrëin the crime shàll ^vebéen coîamitted, "etc., qualifies' tliéjudioial 

powers granted to the TTnltââ States, and has nO application ta tbe' pov^ets exer- 

;, .oisedbr, |t^o States. ., . ,; ,, ; ■ ':,::,, 

At Chàinbérë,' Applicktiiti' itt bebàlf of Ôi Clày Kiûg for a -writ 
of'ftà&èâsiçôjywâl''- i)eûièd.''- ''■■''■''■ '" ;■-"'- ■';'■■■' ;■''■■ 

^Petitioner's motion for am aippe^]; 'waàdisaUc^ed on tbeîgrouhd that tha proceed- 
ings werô at ohambers, upoh the àuthority of Carper v. Fitzgerald, 131 U. 8. 87, 7 Sup. 
Ct.Rep. 826. *■ , ' •■ 
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G. ÏF. PîcJfcfe, Atty. Gen., for the State. 

W. 0. Weatherford, J. M. Gréer, and W. W. King, for défendant. 

Jackson, Circuit Judge. In the considération of this application 
there are a few well-settled gênerai principles which should be borne in 
mind. While the writ of habeas corpus is a writ of right, being the rem- 
edy which the law gives for the enforcement of the civil right of personal 
liberty, it will nbt issue as a matter of course. Section 755, Rev. St., 
provides that the court to which the application is made shall forthvvith 
award the writ, "unless it appears from the pétition itself that the party 
is not entitled thereto." It was accordingly said by the suprême court 
in Ex parte Terry, 128 U. S. 301, 9 Sup. Ct. Rep. 77, that "the writ 
need not, therefore, be awarded, if it appears upon the showing made 
by the petitioner that if brought into court, and the cause of his con- 
finement inquired into, he would be remanded to prison." Although 
this writ is most frequently resorted to because of what is done or omitted 
in the administration of the criminal law, the judicial proceeding under 
it is not to inquire into the criminal act charged against the petitioner, 
but the inquiry is limited and confined to the petitioner's right to liberty 
or discharge from eustody notwithstanding the act. It is not a proceed- 
ing in the prosecution of the offense or crime with which the petitioner 
is charged or bas beeii convicted. On the contrary, it is a new suit of a 
civil nature, brought by the petitioner to enforce a civil right of personal 
freedom, which he claims as against those who are holding him in eus- 
tody or restraining him of his liberty. Bkc parte Tom Tong, 108 U. S. 
556, 2 Sup. Ct. Rep. 871. 

The petitioner's claim in the présent case is that, notwithstanding his 
trial and conviction of murder in the firstdegree, under which he is now 
held in eustody by the sheriff of Shelby county, awaiting the exécution 
of the sentence of death, pronounced against him by the highest court 
of the state, he should be discharged from such eustody, and be restored 
to his liberty, because in saiii trial and conviction he was deuied certain 
rights, privilèges, and iraraunities guarantied to him by the constitution 
of the United States, which are specially set forth in his pétition, and 
which, it is claimed, rendered the sentence pronounced against him 
void, and his imprisonment thereunder unlawl'ul, without référence to 
. his guilt or innocence of the criminal act for which he was tried and 
convicted. It is well settled by a uniform course of décisions in ihe 
suprême court of the United States that the writ oi hnbeas corpus in cases 
like the présent cannot be converted into a writ of error, or be used as a 
substitute for a writ of error, to review or reverse the judgment of the 
court pronouncing the sentence complained of, foralleged errors of either 
law or fàct committed in the course of the trial. Under the writ of 
habeas corpua, this court can exercise no appellate jurisdiction over the 
proceedings of the trial court or courts of the state, nor review their con- 
clusions oi law or findin;;;» of fact, and pronounce them erroneous. The 
wrii oï habeas corpus is uut a proceeding for the correction of errors, {Ex 
pwPULange, 18 Wall. 163; Ex parte i^bold, 100 U. S. 375; Ex parte Cwtis, 
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106 U. S. 275, 1 Sup. et. Rep. SSl; Ex parte OarU, 106 TJ. S. 521, 1 
Sup. Cti Eep.535; Ex parte Bigelow, 113 U. S./ 328, 5 Sup. Ct. Rep. 
542; Ex parte Yarbrongh, 110 U. S. 651, 4 Sup. Ct. Rep. 162; Ex parte. 
Grouch, 112 U. S. 178, 5 Sup. Gt. Rep. 96; Ex parte WUson, 114 U. S. 
420, 421, 5 Sup. Ct. Rep. 935; Ex parte Royall, 117 U. S. 241, 6 Sup. 
Ct. Rep. 734;i/n re Snow, 120 U. S. 274, 7 Sup. Ct. Rep. 556; In re 
Coy, 127 U. S. 731, 8 Sup. Ct. Rep. 1263; InreWight,lM U. S. 136, 
10 Sup, et; Rep. 487; Stevms v, FuUer, 136 U. S. 478, 10 Sup. Ct. Rep. 
911;) the reason or principle upon which this rule is settled being, as 
stated by Mr. Justice Beadley in Ex parie Nidsen, 131 U. S. 182, 9 Sup. 
Ct. Rep. 672, that a habeas corpus proceeding which impeach es the valid- 
ity of a Ijudgment or sentence of a court having jurisdiction of the offense 
and person of th« accused is a collatéral attack, and as such it is limited 
to the inquiry, in cases like the présent, whether the trial court has 
acted Without jurisdiction, or has exceeded its jurisdiction so as to ren- 
der its sentence or judgment void. After conviction of crime in the 
highest coiirt of a state, which the accused claims to hâve been reached 
in disregard or violation of rights secured to hiin by the constitution or 
laws of the United States, two remédies are open to his relief in the 
fédéral courts, -^he may take his writ of error to the suprême court of 
the United States,' and in that proceeding haveia review of the error 
alleged to hâve been committed by the state courts to the préjudice of 
the rights, privilèges, and immunities guarantied him by the constitu- 
tion and laws of the United States; or he may apply for his discbarge 
from custody linder such conviction on the ground that the court or 
courts pronouncing sentence against him had no jurisdiction 'Of either 
his person, or of the offense with which he is charged, or had. for some 
reason, lest or exceeded its jurisdiction, so as to render its judgment a 
nuUity. In this latter proceeding, as already stated, there can be no 
review of thé action or rulings of the state coutt or courts, even upon 
fédéral questions, which might be reviewed by the suprême court upon 
writ of error. ' 

It is also settled that, whether the application for writ of habeas corpu» 
is made beftwe or after conviction in the state court, the circuit court of 
the United States has a discrétion whether the petitioner shall be put to 
his writ of error to the highest court of the state, or whether he will pro- 
ceed by writ oî habeas corpus summarily to détermine whether the party . 
is restrained of his liberty in violation of the constitution of the United 
States. Ex parte Royall, 117 U. S. 241, 252, 253, 6 Sup. Ct. Rep. 734; 
In re Dunean, 139 U. S. 449, 11 Sup. Ct. Rep. '573; and Zn. re Wood, 
140 U. S. 289, 11 Sup. Ct. Rep. 788. In the latter case the rule an- 
nounced in Ex parte Royall is reàffirmed, with the additional statement 
"that, after the final disposition of the case by the highest court of the 
state, the circuit court, in its discrétion, may put the party who has 
beendertied a right, privilège, or immunity, claimed under the constitu- 
tion of the United States, to his writ of error from the suprême court, 
rather than interfère by habeas corpus;^' and it is there said by the court 
that thèse principles havè spécial application, where there ia no prêteuse 
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that the statuts or law of the state under which the petitioner was pros- 
ecuted is répugnant to the constitution or laws of the United States. 
There is no such claim in the présent case. In the considération of the 
présent application it should aJso be borne in mind that "it was not in- 
tended by congress that circuit courts of the United States should, by 
writs of habeas corpus, obstract the ordinary administration of the crim- 
inal laws of the state through its own tribnnals." In re Wood, 140 U. 
S. 278, 11 Sup. et. Rep. 738. It is further said by the suprême court 
in that case that "it often oceurs in the progress of a criminal trial in a 
state court, proceeding under a statute not répugnant to the constitution 
of the United States, that questions occur which involve the construction 
of that instrument and the détermination of rights asserted under it; but 
that does not justify an interférence with its proceedings by a circuit 
court of the United States upou a writ of habeas corpus, sued out by the 
accused, either during or alter the trial in the state court;" for "upon 
the state courts, equally with the courts of the Union, rests the obliga- 
tion to guard, enforce, and protect every right granted or secured by the 
constitution of the United States and the laws made in pursuance 
thereof, wherever those rights are involved in any suit or proceeding be- 
fore them;" and "if they fail therein, and withhold or deny rights. privi- 
lèges, or immunities, secured by the constitution and laws of the United 
States, the party aggrieved may bring the case from the highest court 
of the statCi in which the.question could be decided, to this court for 
final and conclusive détermination. Robh v. Connolly, 111 U. S. 687, 
4 Sup. et. Rep. 544." 

Testing the présent application by the foregoing principles and con- 
sidérations, should this court, upon the showing made by the pétition 
and accompanying documents, including the transcript of the record in 
the suprême court of the state,, disclosing the questions presented for dé- 
cision and disposed of by the judgment of that court, award the writ of 
habeas corpus f If the acts and proceedings of the state courts complained 
of are such as this court can properly consider upon habeas corpus, and 
such as rendér the conviction and imprisonment void, and entitle the 
petitioner to his discharge, is it the duty of the court, under the facts 
and circumstances of the case as disclosed, and in the exercise of its 
discrétion, to grant the writ, and proceed summarily to détermine 
whelher he is restrained of his liberty in violation of the constitution of 
the United States, or to put the petitioner to his writ of error to the su- 
prême court? If it appears from the showing made by the petitioner 
that if the writ were awarded, and the facts stated and relied on in the 
pétition were established, he would, nevertheiess, be remanded to his 
présent custody and imprisonment, the application for the writ should 
be denied, This bringS us to the considération of the spécial matter set 
■up and relied on as entitling the petitioner to the writ of habeas corpus, 
and to be discharged from custody. 

1. The first ground set up in the application is that one of the jury 
which tried the petitioner, viz., J. H. Smith, was not in fact an impar- 
tial juror, having both formed and expressed an opinion that petitioner 
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wits!f|gaiity and sbould be strung ap," and this fact was not known to 
petUâfftieir antil aflierthe trial and verdict aforesaid. 
■!,2.i<TheisecQnd ground is that another juror in said case, one R. T. 
Miistùt, held private conversations with various persons concerning said 
caëe,iB'Jaile the same was before the jury for its impartial considération 
an<i|udginénti Thèse were questions dearly within the jurisdiction of 
thé ©îal a«d appellate courts ôf the state, which said courts were com- 
pétent toi décide, and their détermination thereof, as they were passed 
upon and adjudged, cannot be reviewed by this court upon a writ of 
habeas oarpm, without making tbat writ serve the purpose of a writ of 
errdr. 

3. So, as to the juror Mustin having formed and expressed an opinion 
hostile to petitioner before he went upon the jury, notwithstanding bis 
oath to the contrary, which it is stated petitioner found out after said 
trial and supposed conviction, which he attempted to présent to the su- 
prême cotirt of the state by proper pétition, it is not shown when the al- 
leged fàct was found out, whether before or after the appeal was taken. 
It is not shown that there is no law of the state, or opportunity after the 
discovery of the juror's hostility or disqualification, oi bringing such fact 
to the attention of the trial court. The matter, if materiai, was for the 
considération of that court. So ruled in Re Wood, 140 U. S. 278, 11 
Sup. Ct. Rep. 738. There the petitioner alleged that he was ignorant, 
until after conviction, of the exclusion of bis own race, because of their 
race, Irom the lists of grand and petit jurors, so as to bring his case 
within the rule announced in Neal v. Dekticare, 103' U. S. 370, 394. 
No nuthority bas been brought to the attention of the court, or bas corne 
uuder its observation, holding that if, at any time atter trial and con- 
viction in criminal cases, it is ascertained or discovered that a juror, 
who duly iqualified himself, had in lact, before going upon the jury, 
formed, or expressed an opinion hostile to the accused, the judgment of 
the court, based upon the verdict of such jury, would be void, and the 
party imprisoned thereunder entitled to be discharged Upon a writ of 
habeas corpus. It would be a dangerous principle to establish. But, if 
the fact were establishedjWhatright, under the constitution and laws of 
the United States, was violated? The constitutional provision that "in 
ail criminal prosecutions the accused shall enjoy thé right to a speedy 
and public trial by an impartial jury of the state and district wherein 
the crime shall 1 hâve been committed, which district shall hâve been pre- 
vieusly ascertained by law," is a qualification and régulation relating ex- 
clusively: to the judicial powers granted by the constitution of the United 
States, and bas no releretiee to the judicial power possessed and exer- 
cîsed Under state aùthority. 

4. The rèmaining and principal ground relied on in support of the 
présent application: isthàt, whilethè jury had the pétitioner's case Un- 
der considération, they left the state of Tennessee; crossed the Mississippi 
river into the state of Arkansas, without his consent, and went from point 
to point in thelalter state, beyond and out of the jurisdiction of the court 
in which the case was pending, whereby,i(;is alleged, such jury lost its 
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officiai characjier, atid ceased to be a jury in said cause pending in the 
criminal court of Shelby county, and thus dissolved their relations with 
said court, and, aiter so ceasing to be a jury, found a verdict, which 
they had no authority to do, and the same is a nullity. How did this 
temporary absence of the jury from the state so dissolve or terminale ils 
officiai character as to render its verdict void? The trip did not destroy 
the Tennessee citizenship of the jurors, or even suspend such citizensbip. 
It did not touch or affect in any way their qualification as jurors. It 
temporarily suspended the trial court's personal jurisdiction over them. 
It also temporarily suspended the légal control of the offioers in whose 
charge they were placed while the jury was beyond the state's border. 
But the act of going beyond the territorial boundary of the state in no 
■way impaired, destroyed, or affected the jurisdiction of the criminal 
court of Shelby county over either the person of the accused or the of- 
fense with which he was charged. When the jury returned within the 
limits of the state the authority and control of the court was then re-es- 
tablished; so was that of the officers of the court having them in charge. 
How can such temporary absence from the state, any more than any 
other unlawful dispersion of the jury, which would place them for the 
time beyond or out of the control of the court and its officers, termi- 
nate their officiai character or dissolve their relation to the court? It is 
not perceived upon what sound principle such proposition can be main- 
tained. Tbe act of crossing the Mississippi river, and going to a local- 
ity where the officers in charge of the jury had no légal authority or con- 
trol over them, may, in contemplation of law, hâve been an Unlawful 
dispersion or séparation, and may bave constituted such misconduct as 
caUed for, explanation on the part of the state to show that it was at- 
tended with no préjudice to the accused. It appears from the record 
that such explanation was given, by showing that while crossing the 
river, and while on the Arkansas shore, the jury remained together and 
apart from ail other persons, and that, during the time they were beyond 
the state's border, they had or held no conversation or communication 
with other parties. With the sufficiency or insufficiency of such expla- 
nation this court has, of course, nothiiïg to do upon the présent applica- 
tion. If the jury had gone into the post office building at Memphis, or 
upon the lot upon which that building stands, they would hâve equally 
passed beyond the territorial jurisdiction of the state of Tennessee, and 
of the criminal court of Shelby county. The purpose for which they 
might hâve éntered the government building, or upon the parcel of 
ground upon which that building stands, would hâve been whoUy imma- 
terial; for, while there, they would bave been upon territory as much 
beyond the territorial limits and jurisdiction of the state af Tennessee 
as the District of Columbîa or the Arkansas shore of the Mississippi river; 
it being well settled that over that building, and over the plat of ground 
on which it stands, the United States hâve exclusive jurisdiction, — so 
exclusive that the state cannot take cognizance of any offense committed 
therein or thereon, nor send its officers there, either to exécute pro- 
cess or to make arrests. Would the courts of the country entertain for 
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a moment the proposition that a jury, having under considération a 
criminal cflsfe, wouid ceasé to be a lawful jury, or be dissolved as such, 
and losëits officiai character and its relations to the state court by which 
it wasiinpaneled,by nierely enteringthe government post office, orstroU- 
ing over the lot on which it stands, so that their verdict, upon resuming 
their dutiés to the state court, would be vitiated and become a nullity? 
Theré îô ho principle, and certainly no authority, upon which such 
proposition canbe sustained. 

But,' âsidè from this, the question as to the effect and bearing of that 
trip âcrbss the Mississippi river upon the rights of the àccused was for 
the èôiisideràtion of thé trial court. That court was conipetent and had 
the reqùisite jurisdictioh to pàsë upon and décide the question, and the 
petitîoher set it up and presented it for décision both to the trial court 
and to the suprenie court of the state, and the détermination of the ques- 
tion à^iaiiisthim by said courts cannot be properly reviewed or re-exam- 
ined' by this court upon an application for or upon a writ of habeas cor- 
pwa, without making such application or writ serve the pnrpose of a writ 
of error. No such authority is given to the courts of the United States 
by the Éftatutes defiining and regulating their jurisdiction. The state 
courts having properly takeh jurisdiction of this question, raised and pre- 
sented by the petitiouer, the décision of the highest court of the state 
upon it bàto neither be reviewed nor revefsed by this court; and, under 
the feets and circumstances of the esse, if this court had any doubt upon 
thé point, ît should, in the exercise of the discrétion allowed it, prop- 
erly deny the application for the writ of Aaôeas corpus, and put the peti- 
tioneif to his' writ of error. 

From thë case presented by the pétition and the accompanying docu- 
ments, I am clearly of opinion that the petitioner could not obtain his 
release if the W'rii; oi habedè' corpus were awarded. It thus appearing 
from the pétition itself that the petitioner is not entitled to the writ, the 
application, therefore, is accordingly denied, and the rule to show cause 
is discharged. 

The following further proceedings were then had, to wit: 
The petitioner prayed au appeal from the décision of the circuit judge. 
It was argUed by counsel for the petitioner that the circuit judge sat as 
a court, and that hence an appèai was a matter of right under the acts 
of congress. This view was cQmbated by the attorney gênerai of Ten- 
nessee, G. W; Pickle, on behalf bf thé state. Thereupon the circuit judge, 
in an oral opinion, citing in support of his judgment Carper v. Fitzger- 
ald, 121 U. S. 87, 7 Sup. Ct. Rep. 825, denied the appeal, on the 
ground that the proceedings T^ere at chambers, by the circuit judge, and 
not by the circuit court. 
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MosHEB V. Joyce et d. 

(OJrcutt Court of Appeals, SixOt, Oireuit Joly 38, 1893,) 
No. 9. 

1. Patents fob Invbntions— Impkovbments— Lictiito Jacks. 

Letters patents Nos. 168,663 and 172,471, Issued to Samuel E. Mosher, Ootober 11, 
1875, and January 18, 187Ç, respectively, for lever lifting jaoks, are for improve- 
ments only, and not for an entirely new machine or iacls;. 

8. Same — ISPBiNQEMBNT — Rbfbbbncb TO Takb AooonNT— Sborboation ot Profits. 
In a suit for iafringement of a patent for a lifting jack, the court deoreed that 
complainant reoover the profits made " from said inf ringement by the manufacture, 
use, or sale of tbe improvements described" in the patent, and referred the cause 
to a master to take proof, and report the profits made from the manufacture, use, 
or sale " of said improvements or from said inf ringement " No proof was givea be- 
fore the order of référence was made, sbowing that the patented feature gave the 
infringing machine its entire commercial value. Helà, that the order did not, 
and could not properly, direct the finding of profits on the entire machine, and de- 
fendants baving claimed, at tbe commencement of the hearing before the master, 
that they were llable only for the profits realized from tbe infringing feature, the 
burden was on complainant to show eitber that snob feature gave the machine its 
entire commercial value, or else to segregate the profits made on that feature from 
the profits on tbe machine as a whole. tô Fed. Bep. 205, afQrmed. 

8. Same— Mastbe's Report— Recommittal. 

Complainant, claiming that the entire commercial value of the infrinping ma- 
chine was due to the patented improvement, oflered no évidence to segregate the 
profits on that feature alone, and the master repOrted tbe profits on the wbole ma- 
chine. The court, on exceptions to the report, beld that the entire commercial 
value was not due to the patented feature, and tbereupon complainant moved to 
recommit the report for évidence of separate profits. Held, that it was a proper 
exercise of discrétion for the court to refuse the motion, as complainant, with full 
notice of défendants' claim, bad chosen to rely entirely ou bis own theory of the 
case. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

In Equity. Bill by Samuel E. Mosher against Jacob 0. Joyce and 
others for infringement of a patent. The patent was sustained, infringe- 
ment declared, and a référence for an accountingordered. 31 Fed. Rep. 
567. Subsequently the cause was heard on exceptions by défendants 
to the master 's report, which exceptions were sustained, and a decree en- 
tered for nominal damages. 45 Fed. Rep. 205. Complainant appeals. 
AfBrmed. 

Statement by Jackson, Circuit Judge: 

In 1883 the appellant brought suit against the appellees for the in- 
fringement of letters patent Nos. 168,663 and 172,471, granted to him 
October 11, 1875, and January 18, 1876, respectively, for certain new 
and useful improvements in lifting jacks. After the issues were made 
up and the proofs taken the cause came on for hearing in 1887, when 
the circuit court sustained the patents, adjudged that respondents' jack, 
No. 29, erabodied and infringed the patented improvements, and de- 
oreed "that the complainant recover of the défendants the profits which 
they bave received or made, or which hâve acerued to them, from said 
infringement by the manufacture, use, or sale of the improvements de- 
scribed, and secured by said letters patent, at anyand ail times sincethe 
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18th day of January, 1876, and also the damages which the complain- 
ant bas sustained therebyl^ .'■ And|;às.it did; «dt'appear what said profits 
and damages were, it was further ordered and decreed that the cause be 
referred to a ipéciàlîtahsterj ^'to take,propf and report, toitbe court an 
account of the profits which the défendants havereceived, or which hâve 
arisen or accrued to them, from thé lïiànufacture, use, or sale of said im- 
provements, or from said ^nfringement, and to ascertain and report the 
damagea-iwfeiclffthe ooitt^lSibant haé ôustaînèd tftè'r^by sîrice January 
18; ISÎÔj'from the papërè and. évidence in the, cause, and from any evi- 
de^çç -ïv^igb .q^tiier paiciE^ i^y prp^^^ same." Upon 

thé'efxecQtiionof this référence, naitherparty introdjjced before the spe- 
ciàl'iia£ià'f§if.;afly feyidej^^^^^^ by défendants 

from theitiaoufactureji use, or sale oi' tiie patented improvement, nor as 
to ,tK4v|^ftgeS whiQljç iÈ'lii^^ rëason of the in- 

fringétowîti The tmastertookipraoïf as to tbe profita défendants had made 
frbûi'thf 'îifi^ufàçfttrêf' and;^^ of;;t.lie éntire jàckS; enibôdying the pat- 
ented itifij^rovements, and^ reported suoh profits upon the whole machines 
at IhÈi, s!!i'^ pf f 1 , 9O^,.p04,' ; He foviii:d and reported ■ • that ' defefidants had 
manufactured.and sold SOljacks eœdûbdying theipatentéd inventions, for 
wjjich they reççived the aggregate or gross sum of'$8,956.86. From 
tHis h« deducted- tbe ,cbst of floanufacturifig and niMëïial^, and found a 
net tJrbfitôf $1,905:06, .which he re|)orted as due tocomplainant from 
defendftiita»! "on account of datnagesirwi infringement adjudged in this 
oaS^," The maôter's findingSi.and report weré fonnded upon the theory 
that c<>ropiainant was,eiàti:ife<il ta the enUre; profits niade by défendants 
upon the whole machines, or the eutirejacks manufactured and sold by 
them, and that the amount of such net profits was the measure of com- 
^îlftiiiàb't'ë dèiïiages fet tlîe iniringiSiraentiôf thé patènted improvement. 
After his report was ôled the défendants ttioved the court to refer the a»- 
bOûnt back to the mastët, ' which motion was ovétruled and denied. 
Thereû^onitii* défendants filed exceptions to the report. The main 
groiinds of exception w«re that there was no- évidence produced before 
the master or found in the causé that the patènted iroprovementor device 
hàd any market- Value, yf that defendiaints had derived any profit by the 
use thèteof^^oi- that eomplàinanthad stistèined any damage from the in- 
fringement, and, further, that there was no évidence to show what value 
or profit on the jacks manufactured and sold by défendants was due to, 
or had accrued from, thé use of the patènted improvement, or that they 
had realizedor derived £Ény profita therefrom, and that the master erred 
inawàrding complainant the whole net profits upon the entire machines. 
The défendants, in the opening of the référence before the master, claimed 
thât'only such profits as resùlted from' the use of the patènted improve- 
niiètits cOuld be^Uowèd tbe oomplâinant; that the burden of showing 
•wbatsùch profits were ïésted upon the complainant, inasmuch as dé- 
fendants hàd the right to tniike and sell jaeks, and ail parts thereof, not 
côVéred by complainant's patent, and that complainant's profits or dam- 
ages should bel cttnfihéd or limited to such as were shown to bave re- 
BÙlted from the tbànufacture and sale of the infringing jacks, over and 
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above other and aimilar jackswhich they had the right to make and eell. 
The çomplainant's claim and contention was that the improvement cov- 
ered by bis invention and patenta made, in eÊfect, an entirely new ma- 
chine,— an improved lifting jack,— ^sodifferent in opération from lifting 
jacks previously in use, and so much more efficient, that the doctrine of 
the apportionment of profits eould not properly be applied, and that he 
should be allowed the entire profits on ail jacks embodying his improve- 
ment. 

The court below held that çomplainant's patents were for improve- 
ments only, and not for an entirely new machine or lifting jack; that it 
was tljie, duty of complainant to give évidence separating or apportioning 
the défendants' profits and his damages between the patented leature and 
the unpatented features of the jacks made and sold, a? held in Ga^rrelson 
V. Clark, 111 U. S. 120, 4 Sup. Ct. Rep. 291, and Black y. Thm-ne, 111 
U. S. 124, 4 Sup. Ct. Rep. 326; and that, complainant having failed to 
show either profits or damages that were attributable to the use of the 
improvements infringed, he was entitled to only nomina,! damages. 
The respondents' exceptions to the niaster's report were àccordingly sus- 
tained, and the complainant was decreed nominal damages and taxed 
with the costs of the relerence. The complainant moved for a modifica- 
tion of the court's rulings, and for a recommittal of the cause to the mas- 
ter to take additional testimony, which motions were denied. 

From the decree of the court below awarding him only nominal dam- 
ages, assessed at the sum of six cents, the complainant has appealed to 
this court, and has assigned varions errors as gronnds of reversai. Thèse 
assignments need not be severally noticed or considered in détail. The 
principal ones relied on relate to the ruling of the lower court upon the 
character and scope of the invention and the rule of apportionment ap- 
plied as to the profits. It is also claimed that the interlocutory decree 
of référence directed the master to find and report the profits made by 
défendants on the entire jack, which infringed the patented improve- 
ment; that the court erred in decreeing nominal damages for want of 
testimony apportioning the same; and that the cause should bave been 
referred back to the master to take proper testimony on which to make 
such apportionment. 

L. M. Hosea, for appellant. 

Edmond E. Wood, ( Wood & Boyd, of counsel,) for appellees. 

Before Bbown, Circuit Justice, and Jackson and Taft, Circuit Judges. 

Jackson, Circuit Judge. There was no error in the holding of thecir- 
cuit court that çomplainant's invention and patents were for improve- 
ments only, and not for an entirely new machine or lifting jack. The 
patented improvement made jacks on which it was used more efficient, 
but did not operate to make an entirely new machine, nor did it su- 
persede ail other jacks. 

W^ are clearly of the opinion that the order of référence did not di- 
rect the master to find and report the profits made by défendants on the 
entire jack manufactured and sold by them. In the absence of proof 
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showîng that the défendants' infringitig jack derived its Whole commer- 
cial value from the use of the patentéd improvemeiit, the court could 
not properly hâve made such an order of référence as appellant claims 
was made. This ia settled hy IMkfkld v, Perry, 21 Wall. 205, 228, 
229. The référence was ordered in substantial conformity with that in 
Dàbsonv. Daman, 118 V. S. 15, 16, 6 Sup. Ct. Rep. 946, and directed 
ah àccount of the profits from thé infringement. But, if that were not 
80, still, upon the coming in of the report, the court upon the final hear- 
ihg had full authority to vary or départ from the interlocutory decree on 
the qt)estion of profita, 

There is notbing in the record to show that the court below erred in 
réfùging to recommit the cause to the inaster for the purpose of taking 
testimony upon which to make an apportionment of the profits. It was 
claimed by respoiidents, pending the référence, that complâinaht could 
oiiiy;'be allowèd the profits which défendants hâve realized as the resuit 
or conséiçJUence of the wrbngftil use of the patentéd improvement. This 
involved the apportionment of the profits. The complaiuant, being 
thùs infbrûied of what the défendants would contend for, cannot well 
claim thaï hé has been taken by surprise. No accident, inadvertence, 
or mislâké' is shown as a ground for the recommittal of the cause. The 
complâinaht, after notice of défendants' position and claim, neglected 
and omitted to introduce any testimony on the point. Nor is his mo- 
tion to réfër the accouht back to the master supported by any aSidavit 
or showing that he cari hereafter produce testimony that will enable 
eitîîer t}iè master or the court to àscertain the profits attributable to his 
pÉitfented improvement. In respect to' such matters as the recommittal 
of accûunts or référence back to a mastter, thechancellor exercises a very 
large discrétion, and is not to be put in error in his action upon such 
motions, except upon very clear showing of merits ànd in the absence 
of négligence. Where litigants hâve an opportun! ty of presenting their 
câéé' fùîly, and elect to proceed on a certain theory as to their rights, 
which îs subsequently not stistained, and then move to reopen the cause 
for prdûf TJp'ôn another theory, somè good showing should be presented 
to support such motion. No spécial circumstances are disclosed in the 
présent case, which satisfy us that the court below eirred in refusing to 
refer the cause back to the master for proof on .thé apportionment of the 
profits., 

The remaining and principal question presented by the appeal relates 
to the proper measure of profits which complainant was entitled to 
recover. Did the circuit court err in confining and limiting his profits 
to such as resulted from or were attributable to his patentéd improve- 
ment, and, in the absence of proof on that subject, awarding only nom- 
inal damages, or was complainant entitled to the entire profits on ail the 
jacks manufactured and sold by défendants, which embodied his inven- 
tion? The rule for the détermination of this question is well settled by 
the suprême court. It is so clearly stated in Oarretson v. Clark, 111 U. 
S. 120, 121, 4 Sup. Ct. Rep. 291, as to render any discussion of or réf- 
érence to earlier authorities on the subject Unnecessary. In that case 
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the court say that ""when a patent is for an împrovement, and not for 
an entirely ne w machine or contrivance, the patentée must show in what 
particulars his improvement has added to the usefulness of the machine 
or contrivance. He must separate its results distiuctly from those of the 
other parts, so that the benefits derived from it may be distinctly seen 
and appreciatsd. The raie on this head is aptly stated by Mr. Justice 
Blatchford in the court below. 'The patentée,' he says, 'must in 
every case give évidence tending to separate or apportionthe defendant's 
profits and the patentee's damages between the patented feature and the 
unpatented features, and such évidence must be reliable and tangible, 
and not conjectural or spéculative; or he must show, by equally reliable 
and satisfactory évidence, that the profits and damages are to be calcu- 
lated on the whole machine, for the reason that the entire value of the 
whiole machine, as a marketable article, is properly and legally attrib- 
utable to the patented featuro.'" 

The rule thus laid down is reaffirmed in Dobson v. Carpet Oo., 114 U. 
S. 444, 445,5 Sup. Ct. Rep. 945, and later décisions. Has complainant 
complied with either branch of the rule, so as to entitle himself to any- 
thing more than nominal damages? It is clearly shown, and not dis- 
puted, that he made no efibrt and produced no évidence, either before 
or after the référence, "tending to separate or apportion the défendants' 
profits and the patentee's damages between the patented features and the 
unpatented features" of the infringing jacks. His claim below and his 
contention hère is that his case falls within the second branch of the raie 
announced, in that his profits and damages should be calculated on the 
whole machine, for the reason that the entire value of the whole infringing 
machine as à marketable article was properly and legally attributàble to 
the patented improvement. If he has established this by reliable and 
satisfactory évidence, his case falls within the exception recognized and 
applied in Manufacturing Co. v. Cavoiiig, 106 U. S. 253; i&wt v. Railway 
Co., Id. 189; HurWvt v. Schminger, 130 U. S. 456, 471, 472, 9 Sup. 
Gt. Rep. 584; and Crosby, etc., Valve Go. v. Consolidated Sajety Valve Co., 
141 U. S. 464; 12 Sup. Ct. Rep. 49, — where the patentée was given the 
entire profits, because it was shown that the infringing machine or device 
had derived its entire commercial value from the patented feature or im- 
provement. Tjius, in Hurlbut v. SchiUinger, 130 U. S. 456, 9 Sup. Ct. 
Rep. 584, which appellant relies on, it is said by the court: "It clearly 
appears that the defendant's concrète flagging derived its entire value from 
the use of the plaintifi's invention, and that if it had not been laid in that 
way it would not hâve been laid at ail." So in Orosby, etc., Valve Co. v. 
Comolidated Safely Valve Oo., 141 U. S. 454, 12 Sup. Ct. Rep. 49, it was . 
established by the patentée to the satisfaction of the court that the whole 
commercial value of the infringing article was derived from the use of 
the patented feature, and for that reason the court awarded the entire 
profits. Has complainant brought his case within the rule established by 
thèse authorities? We are clearly of the opinion that he has not. He 
ha^ whoUy failed to show, as the burden rested upon him to establish, that 
the commercial value of the infringing Jack made and sold by défendants 
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was dériviez fi'bili thé use of tHé 'ptïterïtyd feature. 0n ttie contrary, thé 
p*Oç(f tinWii.Éft^ct, 60 fer às'th'ëi'é îsanytélatihg tô the tûattfcr, tends 
sttôngly ib^ Irië Ôthter (Îirçcti6fa; ' H^nfag fàiled tô fjriyvë by reliable and 
tangible evi'd'éfiièf/thàttheeù'tî^^^^ irifrlri^itog jâck,- as a mat- 

ketable ariîcl^,''''wàà''prppèrW'aii^^^ attifibut^blé to hia patented 

feàturè/ ttie 4foùlft çannB^ ùt ^spéculation in order 

t^ give hini |he'4ntitë ji'i'ôfitï' made by the dëféhdants; ' It was open 
tq cprhiilâîtiàfti't'Jfe'shÔw tbaît défêtidliits had receiVed an increàsed priée 
Ï6r th'éif iinîfïîïigipg jààkg,^'whicH Wîis.i"airly attribntaiblti tô his patented 
improvemenli, brthat tbe ittfrîng;itig Jacks derivéd their entire value, as 
marketablè articles, froiii bis ïn^/éiltiori. He has'fàilèd to do either, and 
we are cléàrly 6f the bpihiori thàt the decree bélow Was therefore correct, 
and shoiild ^é affiroied, with' cpsts of âppeal, and ît ia accordihgly so 
brderéd aiid adjùdgéd. 



Tatijm 'et al. V. Geegory d (d. 

' . ■■■■■ :;! ^ t . ■, 

(Circuit Court, N. D. Ccâifomia. June 9, 1893.) 

1. Patents *bK ' Intentions— EdgisrsmtEbsentiai, Featoréb. 

: Claim 1 of letters patent No, a^i9?6, dated May 25, 1880, and olalm 1 of lettera 
patent No. 890,858, dated December 18,' 18b3, both granted to J. A. Robb forimprove- 
meuts in eâ^ra, embrAOe abd COVër the essential features of the patented machine, 
andKly^it' i^meiit, without whioU features it would be valueless and unsalable. 
3. Same— Mbabtibb of Dav^obb— "^hen .Caloclated on WHaLE Machine. 

Wben a patent cov^rs only cei^tEifa features of a machine and not the èntire ma- 
chine, If tbe't>ateDtféatureBco»8titut« the essential features of the machine and 
, (five it Its mertt, wltbout which th^inacbine \yould be valuelesB and unsalable, the 
<làmagea anctpt^flts for infriugeMetit must be calculated on the basis of the entire 
1 machine, And'not mârely on the patented tèatures alone. 
8<Bamb. :■ , : : ;' ; ' ■ 

To entlilc; a patentée to repover as damages for inf ringement the profits he would 
' bave realized if he had made the sales which were madebjr thè infringeri hemust 
show that he bad the ability to n&a^e, and that he would bave tmade, sald sales but 
for the inf ringement 

, ■Ih'Equity,:, 

Exception to a inaster's report. Complainants trought suit for an in- 
jùnction and recovery of daniagesand profits for infringement of the first 
ciaim of ietters patent No. 227,926, dated May 25, 1880, and the first 
claim ofletters patent No. 290,358,dàted DecemberlS, 1883, both granted 
to J. A. îlobb for improveïnents in édgers. The first patent covered a 
lùechanism for laterally shiftifag thé saws along the arbor of an edger 
for the purpose of regulàtihg th|B distance between them, and thereby 
cutting différent widths of boards. The second patent covered a niechan- 
îsm for sim'altahèotisly raisihg the ùpper feed rolis of an édgér. On 
fihal hèàring thé iwo claims iriéationed were held to be infringed by the 
respondënts, and the case was referred to the raaster of chancery to take 
an accounting. See Tatum if. Ùfegory, 41 Fed. Rep. 142. Accounting 
was taken, in which the niàster found that the patented featureè wére 
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the essentiftl featuiesofthe machine, aodf gave it its ^awit wd vaîuei, 
and without tfaeifl,; the machine, was valuelegs and ijûsalable. iHe fiirtber 
found/that jresppndçpt'S had made and sold nine edgers conjtaining the 
tvsfo patented featijres,; that thie cottipîainanls graated no liçenses, but 
kept the patent a, close, monqpoly, and supplied the màrket themselves; 
that theyjOwnediandioperated a machine; shop, whero the edgergnypre 
made and;aoId[jjthat, if no.infringement had occurred, they oould and 
wpuld hâve soJd ^n equal number of their edgers to: the purqhasers ^ho 
bpught froni respondents.iand they would h?ive made as profits on such 
saleS;$l,742r5Ô.; [On the accountipg respondents admitted making a 
proôtofîSÔÛpn the infringing edgers sold bythem» , . 
i/oAn :ff» i)4ï?i«rj for complainanta. 
. /oftn i. LBponê, for respondente. ; ,, 

; McKenna, Gircuit Judge. The patented device wag învented byone 
Robb,' and isone for shifting the saws and simultaneously raisirig the 
top feed roUs ©fa machine used insawmills called an "edger." The 
device does not form the whole machine, but it is the essential fèature; 
makes the meritiOf the new one, and the edger has nô: value or Use with- 
oat it,— -js not salable without it. The case of Yaie Lock Manufg Co.; v. 
Sarment, 117. U. S. 68&:, 6:Sap. Ct. Rep. 934, appliesi, and damages; must 
be adjudged on the basis of the entire édger. What are the damages? The 
complainaiîts Were the oWners of the patent, and resexved to themSelves 
the right(0f manufacture ajnd sale. : The measureof damages thereloreis 
either the profits they would hâve made but for the infringing sales, to- 
gether with the réduction of price on their own sales, or the profits that 
the respondents made. There was no réduction in the priées of their own 
sales. Thèse were maintained. To enable complainants to recover their 
rate of profit on respondents' sales involves the two conditions that they 
had the ability to and would hâve sold their machine to the purchasers 
who bought of respondents. The first condition is established; the sec- 
ond, the master said, "does not so clearly appear." He infers it, how- 
ever,from the testimony of a Mr. Smiley, a witness and employé of com- 
plainants, whom he quotes as follows: "I know that people haven't 
bought from us on account of our high priées, as they hâve said, and 
they placed the order with Spaulding," (meaning respondents.) This is 
a positive assertion that complainants lost sales by the compétition of 
respondents, but its positiveness is abated on further examination, and 
the statement shown to be based on conjecture, and, so far as it asserts 
sales to customers of complainants, a mistake. In explanation of what 
he meant by lost sales, he said that parties made inquiries at complain- 
ants' store, but were deterred from purchasing by the high priées, say- 
ing "they could do better." Though claiming a good memory, — so good 
that it was appealed to in cases of doubt by his fellow clerks, — he waa 
only able to remember one instance of this. One of whom he called tha 
Korbell Bros., — which one he did not remember, — told him that he 
had bought an edger of Spaulding, and the witness concluded by saying 
" that an examination of Mr. Spaulding's books will prove that I am 



448 FEDERAL BEPOBTEB, vol. 51. 

right" An examination of Mr. Spauldiûg's books proved that he was 
wréhgi; Mr. Spaulding did not sell to Eorbell Btos. an edgér. A tran- 
script of 'bis books showed a sale of nine edgers» bat none to Korbell 
Bros, or to the company to whicb they belonged. From testimony so 
vague and taistaken no judgment can be formed. There was no other 
testimony oflost sales, and no presumption can be safely indulged in 
agairist the fabt that there were other competitors of coinplainants be- 
sides ïespondents, othër édgers, and other infringers. If the other edgers 
are conceded to bave béen inferior, they were cheaper, and the testi- 
mony shows were saldble, and there are suits pending against other 
infringers. • In this condition of things and the évidence it would be 
incurring too much risk of doing injustice to décide that plaintiffs would 
hâve made the sales which respondents made. In other words, that the 
purchasers from respondents would not hâve bought of them or another 
somerotËei* edger, or bought the same edger from another infringer, but 
would bave bought of plaintiffs at a higher price; that they would not 
haVe done what the witness said they did do. I do not think, there- 
fore, that the évidence sustains the finding of the master that plaintiffs 
incurred $1,742.62 damages by respondents' sales. The contention of 
respondents' counsel that complàinants can only recover nominal dam- 
ages cannot be sustained. There is proof of other damages. Respond- 
ents admit that they made a profit of $100 on each edger, or $900 in 
ail. Therefore final deoree wiU be éntered for complàinants for $900 
damages, costs of suit, and the injunction will be made perpétuai. 
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The Charles Wetmobib. 

Upton V. Thb Charles Wetmore et al., Wood, Intervener. 

{IXsMot Court, D. Oregan. July 9, 1893.) 

Balvase— TowAOB Service— Compensation. 

Tbe " whaleback " steamer W., valued, wlth her cai«o, at $409,219, lost her rudder 
plates, and was drifting sboreward in a storm nearTiUainook rock, about 30 miles 
south of the moutb of the Columbia river. Tlie steamer Zambesi, worth $330,000, 
bound from Victoria, B. C, to Fortland, Or., having been driven south of the Co- 
lumbia, discovered the Wetmore flying signaJs of distress. With some difficulty a 
hawser was made fast, and thé Wetmore was towed near the mouth of the Colum- 
bia, but, no pilot being available, the vessels were held oit the bar until nezt mom • 
ing. The Zambesi then steamed for tbe river, but when three and a balf miles 
off McKenzie's head the hawser parted. It was recovered, and again made fast 
during a period of increasing danger. A pilot was procured, and the bar was 
crossed in safety. The Wetmore, being very beavy, yawed from side to side, ren- 
dering it necessary to cross the bar very slowly, and, as the tide was flooding, the 
heaving seas traveled faster than the Zambesi, thus beating upon and sweeping 
over her, straining her decks, breaking in her house, and otherwise injuring and 
imperiling her. Held, that $30,000 should be allowed for salvage, and distributed, 
$7,000 to the ZambeM, $5,000 to her master, $5,000 to her orew, $3,000 to tbe pilot, 
and $1.000 to the mate. 

In Admimlty. Libel by Frank Upton against the steamer Charles 
Wetmore and cargo for salvage, the American Steel Barge Company be- 
ing claimant of the vessel, and the Pacific Steel Barge Company claim- 
ant of the cargo. George W. Wood intervened, claiming compensation 
for services as pilot. Decree for libelants and intervener. 

Mr. Alfred F. Sears and Mr. Paul R. Deady, for libelant. 

Mr. Zera Snow, for intervener. 

Mr. G. E. S. Wood and Mr. Couch Flandera, for claimants. 

Deady, District Judge. This suit was commenced by Frank Upton, 
libelant, against the steamer Wetmore, her tackle, apparel, and cargo, 
on December 10, 1891, to obtain compensation for a salvage servica 
rendered them by the libelants. 

On December llth the vessel was arrested and delivered to the claim- 
ants on the 16th, on the stipulation of William S. Ladd and B. Wil- 
liams in the sum of $200,000. 

On January 4, 1892, George W. Wood, the pilot on the Zambeji 
when she crossed the bar of the Columbia with the Wetmore in t(jw, 
filed a libel of intervention, asking for compensation for his servicea te 
the Wetmore in conducting her across the bar as a salvor. 

After a careful examination of the évidence I find the material /acti 
of the case to be as folio ws: 

1. On the morning of Tuesday, December 8, 1891, the Charles W. 
Wetmore, an iron, screw steamer of the type called "whaleback," being 
of 10,750 tons register, 17i feet draft when loaded, and valued, with 
her cargo, at $409,219.09, while on a voyage from Philadelphia to Puget 
Sound, was lying 4 or 5 miles from the shore in the Pacific océan, a 
v.5lF,no.7— 29 
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short distance south of Tillamook rock, and about 30 miles south of the 
mouth of the Columbia révjsis, disabled byilhelppa of her rudder plates. 

2. A strong sea was running to the northwest, the resuit of a violent 
blow o|i^fe^i6tbiao^ ,7,th of the inonth.- ger. machioery was in . good 
condition, and an attempt had been made on thîe morning of the 8th 
to rig a drag as a jujrj? îi).4<|er:, cop3pQSie(i of a,.lpt. p^.^oçe and chains, but 
it proved of no use, and she was unable to steer, and was drifting slowly 
but surely towards the shore in about six or seven fathoras of water. .^ 
■ 3'.',i^,^Jië'sàmë ihor^ Zàibbeai, an îron, screw steamer of 1,654 

tons TCgistef,. valued.at 42^0,000, aad'.lightlyloflHed, was on a voyage 
frbin Y^tijtoBa, B. 0iVt6;ï'oï^a;nd, Or., ànd in thé bad Weather had run 
beïbW.tïilB mouth oî theiliolumbia to the neàgli'bprl^Qod of Tillanoook rock, 
wh!ÇÏÏ5|ï|i^,Hï^pvered tl^^^^ flytriga signal of distressj "H. V.," 

whicii means, acoordihg.to the "International Code of Signais," "ï)am- 
a|i[éd';^ddé^^':'catihot,stèet'.'', \ ■ • ■'-].'' ' ■• 

4:^ fS^mvaasX&t oi thé Zambesi signaled the Wetniore, and asked her 
if she 'Watf|l^di' atow, to%bich he replied, "Yes," and signaled for a boat. 
The sea was vèry rougïii, and the master of the Zambesi did not carë to 
risk a boati but #ith the àid of lifebuôys ' sent out a small Une, and 
Bteamed around theship, in hopes they would beable to get it on board, 
but, although they, grappled it, they could not hold it. After some 
threé hoUré ^pent Iri thiâ wây the Zanabesi signaled to the Wetmbréto 
sehd a'boat oÉf, \vhen, tlie' i^ in" respoiise to thë 

signal, Wenttq the ZànlKefei, the latter lying to and màking a lee for 
mni, ànd gàVe the lattèi'a'liné, attached to his hawser, which was theni' 
taken on board and, màdé iaât.|,';! ''■ 

5. Tl i Zafnb'esl thètï stétifeèd ùp the coast to the mouth of the 
Columbia, which she reached about daïk, where, not finding a pilot, 
and not cariiïg'tb broés'ïh otfsuch'a heavy sea without a pilot, with the 
Wetoiore in tow, the master of the Zambesi signaled to the Wetmore 
that'hé Wttttld not go in» atid 'offéred him another hawser, which he de- 
elincd. The • Zam,besi théh, with-the Wetniore in tow, dogged off the 
b'àT ateasyspeed withinsight of the Cape Disappointment light, until 
daylight, wheu he stood southward for the bar; but about 8 o'clock in 
the ïûorïiihgi ànd when sortie three and a half miles off McKenzie's head, 
and in six'or seVénfathoÉas 6f water, the hawser parted in the chocks 
of the Wetmore. 

6. The master o'f the iàtt^ theiï sent his mate in a boat to the Zambesi 
for her hawser. 'The maste* 6f the latter oflFered his hawser, but the 
rtiate replied hëwaS orderéd to jgé* his own hawser. The people on the 
Zambesi then dfëW in the -hawSèr, and, making ft,sta line, passed it to 
thé pébple ia the boat, wh© oaïried itto the Wetmore, and made it fast. 

7. Considérable time was lost in this opération, while the vessels, by 
force of the heayy 'seal whiûh^was'Si^ting to the northwest, were drifting 
towards the shore. Béfore thé hawser was madé fast to the Wetmore, 
the hiastei- bf the Zambeéi sunèbûti "If you don't make that hawser fast 
quickly I niust leave you, and :sefek safety;" to which the master of the 
Wetmore replied: "Foï God's sake, hold on to me; don't let .me go." The 
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Zambesî held on a few minutes longer, the hawser was made fast, and 
the Zambesi proceeded with the Wetmore in tow in the direction of the 
mouth of the river, where they took on a pilot, George W. Wood, and 
came over the bar and up to Astoria by nightfall. 

8. Before starting over the bar the masler of the Wetmore was called 
on board the Zambesi^ wherè between him, the pilot, and the master of 
the Zambesi, some signais to be used in crossing the bar were agreed 
upon. The master of the Wetmore took with him, when he lelt the 
Zambesi, a small hawser, to aid in the tow of the vessel, which parted 
when they were over the bar on safe anchorage. 

9. Owing to the weight of the Wetmore, and the fact that she conld 
not be steered, but yawed from side to side, it was absolutely necessary 
for the Zambesi to go slowly. The tide was flooding, and the heavy 
seas traveled faster thah the vessel, so that they beat upon her, and 
swept over her ail the way aerpss the bar, thereby straining her decks, 
breaking in her house, and otherwise injuring her and imperiling her 
safety. 

10. In rendering this service to the Wetmore, the Zambesi 4id not 
incur any serious risk to the vessel or crew, except in crossing the bar, 
while the Wetmore was rescùed from a position of great danger avhen 
the Zambesi took hold of her near Tillamook rock, and preserved from 
a like danger until she was brought to Astoria. 

11. On the argument counsel for the libelant claimed that the com- 
pensation should not be less than $50,000, while counsel for the claim- 
ants insisted that no greater sum should be allowed than $10,000. 

After mature considération I hâve concluded to fix the sum at $20,- 
000, — ■& littie less than 5 per centum of the value of the Wetmore and 
cargo, — and this amount to be apportioned as follows: $5,000 to be di- 
vided equally among the crew, $5,000 to the master, $1,000 to the 
mate, $2,000 to the pilot, and $7,000 to the Zambesi. 

There will be a decree entered that the stipulators, Ladda and Wil- 
liams, pay this sum into the clerk's office for the use of the parties named 
within 10 days from this date, or, in default thereof, that exécution is- 
sue against them thereibr. 
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The Heecules. 

The Brandon. 

The Hercules v. The Brandon. 

{District Court, D. South OaroUna. Jnly 39, 1893.) 

Collision— Tuas— Mutual Fault. 

The tug H., havlng lef t a shlp about the middle of Cooper river, dff the wharf 
froDt of Obarleston, 8.C., was proceeding down stream in a curve towards ber 
bertb, witb ber wheel bartl aport. Wbile on this course, and about a quarter of a 
mile Irom and beading towards tbe wbarf front, tbe tug B. was also proceeding 
do*nward, and mtieb neàrer to the piers, bound for ber bertb, below that of the H. 
The B. blew pne blast, whiob was answered by one f rom the H., and the B. theu 

Sorted. Soon after the H. gave two blasts, not to indioate tbat she would direct 
er course to port, acoording to the rules of navigation, but to induce tbe B. to go 
iinder her stem. Tbe B. answered with one blast, and each tug kept its course. 
Collision impending, both8tôi)ped and reversed, but tbe B. struckthe H., causing 
injury to both. Held, tbat tbe H., having the B. on her starboard side, was bound 
to keep eut of the way ; that she was in fault in giving the two blasts, and keeping 
her course;' and that the B. was also in fault for not starboarding, as she migbt 
bave donc, wben she saw that the H. was crossing ber bow; for under rule 23 a 
Tessel bas no right to run into collision for the enf orcement of her right of way. 

In Admiralty. Cross libels for collision. Decree for divided dam- 
ages. 

Bryan & Bryan, for libelant. 

Mitchell <fc Smith and W. H. Parker, for respondent. 

SiMONTON, District Judge. This is a libel and cross libel for colli- 
sion in Cooper river, ,on the wharf front of the city of Charleston. It is 
well to explain the topography of that portion of this wharf front where 
the collision occurred. Coniing down the river to the southward, and 
passing a number of pier heads,: ^Hh docks adjacent, we reach Atlantic 
wharves, with, four pier heads and docks between., Below Atlantic wharf, 
and next adjacent to that one of tbem known as "South Atlantic Wharf," 
is Boyce's wharf, with two pier heads and intervening docks. Then 
corne Adgers' North wharf and dock, and Adgers' South wharf. Below 
this last are Commercial wharves. Between each pier head is a dock 
wide enough tb hold two seagoing vessels of size, abreast of each other. 
The distance between South Atlantic dock and Adgers' South wharf is 
nearly 300 j'ards. Cooper river, at the place opposite thèse docks, is 
about a mile wide, — a little more, perhaps. 

On the morning of the 29th October, 1891, a little before 7 o'clock, 
the steam tug Hercules left a steamship lying in midstream, oppo- 
site Atlantic wharves, started down the river, and proceeded to her 
own berlh, at South Atlantic wharf. Her purpose, on reaching the 
dock, was to back into her berth. Her course, after leaving the steam- 
ship, was on a curve. Her wheel was put hard aport, and she was go- 
ing, her master says, at half speed, say 5i miles an hour. When she was 
on this curve, about half way from the steamship, probably a quarter of a 
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mile from and heading towards the wharf front, the steam tug Brandon 
was on her way along the wharf front going down the river, to her berth 
at South Commercial wharf. Seeing the lights of the Hercules, which 
was then off her port bow to the southeast, she herself being then off 
Atlantic wharf about 125 yards, the Brandon blew one blast of her 
whistle, which was answered by one blast from the Hercules. The 
Brandon then ported. The Hercules, from the time of this first blast, 
showed only her green light to the Brandon; and in a few seconds, after 
answering the blast, she blew two whistles to the Brandon, which the 
latter vessel answered with but one. Collision impending, both tugs 
stoppèd and reversed. They came together, just off Adgers' South 
wharf, the Brandon striking the Hercules on her starboard side, about 
25 feet from her stem, with her bow, at a slight angle. Both tugs were 
injured, the Hercules much worse than the Brandon. Until the mo- 
ment before the collision the tugs kept up their speed. As we bave seen, 
that of the Hercules was 6} miles an hour. The Brandon was going 
from 3} to 4 miles an hour, and with the ebb tide. 

When the facts of a case of collision are established, the application 
of the law is easy. The numberless cases on this subject hâve settled the 
principles applicable to it. The rules of navigation are established to pre^ 
vent the possibility of a collision. In the nature of things, they cannot 
meet every emergency. In obeying and construing thèse rules, due re- 
gard should be had to ail the dangers of navigation, and to any spécial 
circumstances which may render a departure from the rules necessary 
in order to avoid immédiate danger. Rule 23. If one ôf the vesssls ap- 
proaching each other commit errors, this will not excuse the other from 
using every proper précaution to prevent a collision. The Maria Martin^ 
12 Wall. 31. 

In The America, 92 U. S. 432, Mr. Justice Clifford says: 

"Sailing rules were ordained to prevent collisions between shipsemployed in 
navigation, and to préserve lif e and property embarked in that perlions pursuit, 
and not to enable those whose duty it is to adopt, if possible, the necessary 
précautions to avoid such a disaster, to détermine how little they can do in 
thàt direction without becoming responsible for its conséquences, in case it 
occurs." 

The two steamers were proceeding on converging lines, — the Brandon 
going down Cooper river, southwardly 125 yards from the wharf; the 
Hercules to the southeast of her, one quarter of a mile from the wharf, 
proceeding towards her own dock, opposite to which, and between it and 
the Hercules, was the Brandon M'hen she blew her first whistle. The 
Hercules had the Brandon on her starboard side. Her duty was to 
keep ont of the way of the Brandon. Article 16. The Brandon gave 
notice by her one blast that she was porting her wheel. The Hercules, 
answering it, expressed that she so understood. In effect, the blast 
said, " Your duty is to keep out of my way. To enable you to do this, 
I tell you what I am doing." The return blast, in effect, answered, "I 
understand, and will conduct myself accordingly." There is no évi- 
dence whatever that the Hercules changed her course, or took any pre- 
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catitJQrlTt|rilïeftpr Qftt of the way of the Brandon. Ih fact, shei kept on 
lier <3oiirSe!,îh«r,lj0lnl hard down, without change. She blew two whis- 
tlesi it is true. : But thèse yi'ere given»: net as indicating any action on 
Iwr ipart, but to induce the Brandon to go under her stern. Article 19 
piî0vid«!9;itbût thèse blastsindicatewhat the vessel blowing them intends 
to do,— two- shprt Wasts to mean, "I am directing my.eourse to port," — 
not whatth«.Othier vessel is to do. This beglect of the rule puis her in 
feult. : 

The Bia;idon,:eoming down the stream, and signaling to the Hercu- 
les, put her helm aport. But she saw thàt the Hercules, instead of go- 
ing to starboard, was crossing her path. She saw and recognized the 
error the Hercules was committitig.; It then became her duty, notwith- 
standing this error, to use eyery précaution to avoid collision. The Ma- 
ria Martin, mpra. This spécial circumstance rendered a departure from 
the rules necessary. She was in dose vicinity ofwharves on her star- 
board sjde.Great caution, therefore, was necessary. Inspection Rules, 
p. 46. The green light of the Hercules was the only one visible, almost 
directly qff the bow of the Brandon. This indicated that the Hercules 
was every minute getting nearer the wharves. Thé course of the Bran- 
don vras ûQpstantly dimiuishing her distance from them. It also showed 
that the Hçrcules was getting almost direotly ahead of thé Brandon, — in 
her path. ;|A change of the wheel of the latter, from port to starboard, 
wouïd hâve avoided ail risk of collision. If no change was made, a 
collision was inévitable. The Brandon kept on her course without any 
change whatever. In this she violated article 23. The duty is to avoid 
the collision, by observing the rules primarily, by departing from them, 
if necessary, to avoid danger. The master of the Brandon says that he 
saw the green light of the Hercules for two minutes before the collision. 
If he had starboarded his wheel, he would bave passed astern of her. 
He did no^o this, and was in fault. He had no right to run into col- 
lision for thé enforcement of his right of way. The C. R. Stone, 49 Fed. 
Rep. 476. Collisions involve the destruction of life, as well as of prop- 
erty. It is for the interest of humanity that they be prevented. AU 
parties concemed in them should be held to rigid accountability. In 
order to escape ail responsibility for a collision, one must be whoUy 
without fault. He must not only be guiltless of any error, which may 
bring about risk of collision, but he must also take ail necessary stejjs to 
avoid a thrçatened collision, if it be possible. It is ordered that costs 
and damages in this case be divided between thelibelantand respondent. 
Let E. M. Seabrook take testimony as to the damages sustained by each 
tug, and report the same to this court. 
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TiïE Ghaelotte. 

Boston TowBOAT Co. «. The CHAEI.OTTB. 

(District Court, D. Maryland. May 80, 1892.) 

!• CoLMsiOif-— Ttro AîTD Tow— Spebd of Steambb. 

Uppn the facts f oundby the court, the steamer Charlotte held BOlely in fault for 
a collision with a large coal barge, towed by a tug alongside, in the bend of the 
Bl^werton channel at the entrànce iato the cut-ofl channel of the Patapsco river. 
\ B.eldytb.at the speed of the Charlotte, at 14 miles au hour, -«ras too great, in meet- 
ing à tug inoumbereïl with a heavy tow in a turn of a channel. 
8. Same— Shbbr op Steamer. 

Held, that the testimony indioates that the Charlotte in making the tnm took a 
sheer towards the barge, which ber bigh speed made it impossible to overcome iu 
time to avold thé collision. 
8. Bame— TowiNG Barge. 

if eld, that the method of towing the barge byplac|ng the tug alongside on her 
quarter was proper. 

4. SaME— SkltLPULÎlESS OP MaSTER — PiLOT'B LiCENSB. 

Held, that the master of the tug was compétent for the dtities he was perf orming, 
and that the fact that he did not hâve a pilot's license for the Chesapeake bay was 
immaterial. 
{Syllabus by the Ccwit.) 

In Admiralty. Cross libels for collision. 

Robert H. Smith, for libelant. 

John H. Thomas & Son, for respondent. 

MoBEis, District Judge. Thèse are cross libels arising from a collision 
in the Patapsco river on the morning of April 24, 1892, between the 
iron coal barge Lone Star, in tow of the steam tug Mercury, and the 
steamer Charlotte. The collision vras just at the turn from the Brewerton 
into the cut-off channel, near black buoy 19. The barge was 281 feet 
long and 88 feet beam, loaded with 2,811 tons of coal, and drawing 18è 
feetof water. She had the tug alongside on her starboard quarter, and was 
making not over four miles an hour. She was bound out on a voyage 
from Baltimore to New York. The Charlotte is a propeller 240 feet 
long, and was on her regular trip from York river to Baltimore, 
drawing 12i feet of water, and making, until she slowed before the colli- 
sion, from 14 to 15 miles an hour. The bow of the Charlotte struck 
the port quarter of the barge about 40 feet from the stem, tearing off 
one of her iron plates, and cutting into her so that she soon sank. The 
damage to the Charlotte was slight. The master of the tug was on board 
the bargei, and the master of the barge was in charge of the navigation, 
and they were both either in or just outside the barge's pilothouse, 
which is 40 feet from her bow. The weather was fine, the morning 
clear, and at the time of the collision it was broad daylight. The libel, 
on behalf of the barge and tug, states that they were going down the 
Brewerton channel about half past 7 in the morning, approaching the 
bend at the lower end, where it connects with the cut-ofif channel, when 
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the Charlotte was seen coming up the cut-off channel; that the Char- 
lotte gave a signal of one whistle, to which the tug promptly answered; 
that at once the helms of the barge and tug were put to port, and then 
hard aport, and the barge and tug went slowly to starboard, chan- 
ging their headway from a point and a half to two points, and bringing 
them on a course paralJel with the Une of buoys on the southwest side of 
the entrance to the cut-off channel; that the order was then given to 
steady, in order to keep the barge in the channel as her depth required, 
and leaVing ample rooni on her port side for the Charlotte to pass; that 
the Charlotte, after giving her signal of one whistle, came on rapidly, 
and, àfter passing the barge's bow safely, so changed her course to port 
that she struck the barge on her port quarter, and eut her to the water's 
edge, 80 that she sank. 

The faults charged against the Charlotte are (1) neglect to port upon 
giving signal; (2) neglect to slow down sooner; (3) crowding over to- 
wards the barge when the steamer was light, and did not require the 
deep water of the channel; (4) changing her course so as to run into the 
barge; (6) neglecting tO port her wheel sufficiently to clear the barge at 
a safe distance. 

The libel on behalf of the Charlotte allèges that after 7 o'clock, when 
she was on her proper course in the cut-off channel, and about opposite 
Seven-Foot Knoll lighthouse, she saw over her port bow the tug and 
the barge coming down the Brewerton channel a considérable distance 
off; that when the Charlotte got near to black buoy 15, in the cut-off 
channel, and the barge and tug were more than a mile off, she blew one 
whistle, to which the tug promptly answered with one whistle; that 
when the Charlotte got to black buoy 17 she starboarded half a point to 
the westward, and when she got to buoy 19 she entered the Brewerton 
channel, and went to the northern and eastern side of it, and headed 
three quarters of a point northerly of its course; that, when she had 
steadied on that course, she saw that the stem of the barge was on the 
northern and eastern side of the channel, and was still swinging in that 
direction, so as not to leave room for the Charlotte to pass; that the 
■Charlotte, as soon as it was seen that there would not be room to pass, 
ported and slowed, and almost immediately afterwards her helm was 
put hard aport, and her engines full speed astern; that the barge and 
tug approached witli unabated speed, their stems swinging still more to 
the eastward and northward, and struck the Charlotte with great vio- 
lence; that the Charlotte's engines had been reversed for about three 
minutes, and she had almost stopped. 

The faults charged against the barge and tug are (1) that they were 
too far over on the north side of the Brewerton channel; (2) that the 
barge should hâve been towed astern of the tug, and not alongside, so as 
not to occupy so much of the channel; (3) that the barge and tug were 
across the Brewerton channel instead of parallel with it; (4) that the 
■master of the tug had no proper license to act as master, and was not 
familiar with the channel. 
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The Place of Collidon. An essential fact to be ascertained, if possible, 
is the place of collision. The witnesses who were in charge of the navi- 
gation of the barge and tug say that, after they had changed their course 
to starboard and steadied, they then had the black buoy about 4 points off 
the tug's starboard bow, and 25 or 30 yards from the tug's bow, which 
was 75 feet abaft the barge's bow, and that after the collision the tug 
passed not over 15 feet from the black buoy. As the course of the 
barge and tug was steered entirely by the buoys which mark the channel, 
and as the black buoy 19 is the first of the black buoys which ma,rk thô 
western edge of the entrance to the cut-off channel where it diverges from 
the Brewerton, and was the only guide they had by which to change 
their course, and which they would naturally aira to pass as close as 
they safely could, it seems highly probable that those in charge of the 
navigation of the barge and tug watched it, and, as they were to steer by 
it, notieed it accurately; and, as I see no reason to distrust them, I take 
their testimony as fixing the place of collision at a point where the barge 
had the black buoy 19 abreast her bow on her starboard side, and about 
50 feet distant. 

The Coxirse of the Barge and Txig. An important fact, also, is the head^ 
ing of the barge and tug at the moment of collision. It would appear 
from the witnesses on behalf of barge and tug that near buoy 18 the 
barge's wheel was put aport, and then hard aport, and then steadied, to 
make the turn into the cut-off channel; and that, after passing buoy 18, 
they got the signal from the Charlotte, indicating her intention to pass 
port to port, and then the wheels of both barge and tug were put hard 
aport to change their course more rapidly, and when they were on aline 
with the entrance of the cut-off channel, and with the black buoys mark- 
ing that line, they steadied. The distance between buoy 18 and buoy 
19 isabouta thirdofamile, — 1,760 feet, — and there can be no doubt but 
that the barge and tug had ample time in which to properly change their 
course a point and three quarters, which was ail that was necessary to 
change from the Brewerton channel to the line of the three black buoys 
which mark the entrance into the cut-off channel. 

The contention on behalf of the Charlotte is not that the barge failed 
to change her course to the southward in obédience to the interchange 
of signais, but that she changed it too rapidly, so that her head came 
around to southward, and her stem swung across the channel, and ob- 
structed it; the deep channel being 400 feet wide, and the barge 280 
feet long. This contention, I do not think, is supported either by the 
proof or the probabilities of the case. The witnesses on the Charlotte, 
as well as those on the barge and tug, say that, when the signais were 
exchanged, the barge and tug were soraewhere near buoy 18. The barge 
at once began to shape her course to pass the Charlotte port to port. She 
had ample time and space in which to do it. The master of the barge was 
anxious not to make the turn so suddenly as to head the barge too much 
to the southward of the channel and run on the southward bank. The 
course of the barge and tug at the moment of collision was a fact which, 
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by ç^jseryxng the blaqk baoys, those on the barge and tug could tell to a 
certwft^yj' whereas with ,those on the Charlotte the barge's course is a 
matter o^inference and supposition. The witnesses from on board the 
bargç^Ud tug ail appeared to be unusnally intelligent, clear, and fair in 
giying tïieir .testimony,, and I obseryed nothing to cause me to distrust 
theni. They testify that before the collision they had got on their proper 
course, and were proceeding with tbe wheels of both barge and tug 
st^dj^ëd aipidship, which certainly they would not bave been doing if 
the jjjO^fe^a stern was swinging over to port, and her bow to starboard, 
as is oontended on behalf of the Charlotte, for they would then hâve 
beeR in appréhension of the immédiate danger of going aground on the 
southerly, side of the channel. 

The testimony of the mate of the Charlotte tends to confirm the barge's 
contention that she was, not lying across the Brewerton channel at the 
moment of collision. : , He states that the Charlotte's course at that mo- 
ment was N. W. by W. , that is to say, only three quarters of a point 
more northerly than the Brewerton channel, and he says: 

"I did not hardly expeot, when we passed her bow, that there would bea 
Collision. *, * * Wejwere nearly panvllel with each other. If she had 
been wood, we would hâve mashed by her, but her iron caught in our bow. 
* * * It was a glancing blow. * * * l noticed the barge commenced 
to haul to starboard when she Was a little over a mile off, aud she did change 
a little, but her speed would not let her change much." 

X find as a fact that at the moment of collision, and just before it, the 
barge and tug were heading southeast in a line with the black buoys of 
the cut-off channel, and at an angle of one and three-quarters points to the 
course.of the Brewerton channel. The widtb of the Brewerton channel 
at right angles across is 400 feet, but, measured on the line of the black 
buoys, it is 560 feet froni black buoy 19 on the southern edge to the 
oenter of the channel. The length of the barge is 280 feet, so that with 
her bow abrea^t ôf buoy 19, and her direction as I hâve found ittohave 
been, her stern oould not bave projected beyond the center line of the 
Brewerton channel. 

Cmdiimna wi^ <M^ard to the Barge aind Tug. The sole neglect which 
can bc allegedi figainpt the barge is that her stern occupied the water to 
the northj an4,iÇ^ftt of the conter line of the Brewerton channel, so as to 
obstruct thei Qbarlotte's passage. , This is improbable, in view of the fact 
that tbe vesselg , «^çchanged signais when a mile- apart, and it is nearly 
impossibliB! if; the testimony of those on the barge and tug are believed 
when they, say, that immediately upon answering the Charlotte's signal, 
,tbey ported. The bargç was proceeding slowly, and porting was what 
.the .piaster knew, he had to do both to turn into the cut-off channel and 
to-pass the; Charlotte. He had plenty of time and plenty of space in 
,;^bicb to dp it./ He had the buoys to guide him. He had the master 
of the tug in or near tbiÊi pilothouse of the barge to watch the Charlotte 
and give, orders to the tug. He knew he had to proceed carefully, and 
not run out of the channel on accouut of thedraft of the barge. He was 



THE CHAELOTTE. 459 

a compétent raan, of long expérience in navigation, and had been in 
charge ot this barge for 5 years, and had made 25 or 30 tri ps to Balti- 
more in her> He was familiar with the turn in the channel, and waa 
giving bis undivided attention to her navigation. Wben he saw that the 
Charlotte was going to strike bis stem, he at once put bis wheel hard 
astarboard, which is conceded to bave been the right thing to do to ease 
the blow, and is an indication of bis coolness and skill. 

It is contended that some presumption of fault against the tug is to 
be drawn from the fact that her master did not bave a pilot's license for 
the Chesapeake bay and its tributaries, but, in fact, it was the master 
of the barge who was in charge of the navigation of both vessels. The 
tug merely furnished the motive power, and the master of the barge, as 
the man of greater expérience and more familiar with channels and the 
steering of the barge, had charge. The master of the tug was properly 
placed to see that orders to the wheelsman of the tng were obeyed. There 
is nothing whatever to show that the master of the tug didnotfaithfully 
and skillfully perform ail tbe duties required of him. Under such facts, 
it was held in The Blue Jncket, 144 U. S. 371, 12 Sup. Ct. Rep. 711, 
that bis not having a liceuse was immaterial. 

It is contended that the tug was improperly placed alongside the barge, 
and should bave been abead, and towed tbe barge on a hawser. The 
testimony does not so couvince me. On the contrary, I think it is 
shown by nearly ail the expert witnesses produced by both sides that 
there ought to be no diiïiculty in an able tug, such as the Mercury, 
towing the barge alongside, and many of them state that it is the most 
prudent method of towing in narrow channels. 

It is not contended that the tug should bave stopped and reversed. 
She was making only four miles an bour, and could not bave slackened 
without losing steerage way and control of the barge. Stopping would 
■hâve increased tbe risk of collision. 

On the whole évidence, I find that the barge and tug were not in fault. 

Faults Ohargenble against the Charbtte. The Charlotte is a propeller 
240 feet inlength, making usually 14 to 15 miles an bour, and drawing 
12J feet. Sbe ran her usual course and at her usual speed up the mid- 
dle ot the cut-off channel. It is hardly possible to reconcile the state- 
ments of her master and mate and wheelsman as tojust wben thechanges 
in her course were made. The mate's stateraent is that before hereached 
buoy 15 he signaled, and ran bis course up the center of the cut-off 
channel until be got to buoy 17; then he began gradually to make a 
circle to port to enter the Brewerton channel. He says they were going 
to port ail the time by degrees frotn the time they entered the Brewerton 
channel until they steadied beiore the collision. He also says that, 
wben abreast of buoy 17, he slowed the steamer, and when he gOt up 
parallel with the northem edge of the Brewerton channel, and about 30 
or 40 feet from it, he steadied, and, finding he was going to be pinched 
for room. he reversed full spe^d astern, and put his wheel hard aport, 
and ran so for nearly three minutes before the collision. That wben 
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they coUided the red buoy 18 was, ifahything, on his port bow. To 
another iuterrogatory he says that when he reversed the red buoy was a 
little on the port bow, and when they collided it was about half a point 
on the starboard. In answer to other questions, he says he ran N. W. 
by N. i N., which was the course of the.cut-offchannelprôper, untilhe 
got ta wjthin 30 or 40 feet of northern edge of the Brewerton channel, 
before he starboarded, and he then let her go to get into the Brewerton 
channelj that then he steadied, and then, when he was 500 to 600 feet 
from the barge, he reversed fuU speed astern, and put his helm hard 
aport. 

There are several things about thèse statements which excite surprise. 
First, that he should run his northerly course up to within 30 or 40 feet of 
the northern edge of the Brewerton channel, and then, by starboarding his 
helm, be able to make a change of three points without going beyond the 
edge of the channel; next, that when he had steadied on his new course in 
thecha;nnel he should bave had red buoy 18 a little on his port bow, and 
after reversing, which would throw the Charlotte's bowto starboard. and 
putting his wheel hard aport, which would also put her bow to starboard, 
he could hâve run three minutes and three lengths of the steamer, and 
then bave buoy 18 half a point on his starboard. This is the more sur- 
prising when it is considered that ail along the northern edge of the chan- 
nel at that place there is more than 16 feet of water outside the dredged 
channel, apd the Charlotte only drew 12} feet. He dénies that the 
steamer took any sheer to port, and says she was only 15 feet from the 
northern edge of the channel at the time of collision. The master of 
the Charlotte, who came into the pilothouse just before the signais were 
exchanged, says that at buoy 17 the mate began a graduai circle to port 
to get into the Brewerton channel; that, when they entered the Brewer- 
ton channel about abreast of buoy 19, he said to the mate that the 
barge had taken a sheer, but a little while afterwards the barge seemed 
to mind her port wheel, and then the mate said, "I better slack her 
down," and in 20 seconds afterwards the mate stopped and backed the 
Charlotte, and they were backing three minutes before the collision, the 
barge being 1 ,000 feet ofi' when they reversed, The master contends that 
the vessela collided midwaj"^ between the buoys 18 and 19, and that the 
barge was to the northward of the center of the channel, and at an angle 
of about two points with it. The master admits that a iew seconds alter 
the collision he saw black buoy 19 a little on the starboard bow of the 
barge. The wheelsmanof the Charlotte states that when they were op- 
posite to buoy 17 the mate slowed the steamer, and said "Aport," and 
in about half a minute he said "Hard aport," and backed her full speed 
for three minutes; that the barge and tug were then just about the neck 
Ojif the eu t-ofl'across the channel, nearest the northern and eastern side, 
apd at the time of collision the Charlotte was only 15 feet from that side 
of the channel. 

This account given by the Charlotte's witnesses does not seem consist- 
ent, intelligible, or satisfactory. They practically admit that when the 
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Charlotte was reversed the barge and tug were in the Brewerton just eo- 
tering the neck of the cut-off channel, and was porting her wheel and 
coming to starboard. They claim that they had reversed long enough 
to stop the Charlotte's headway, and j'et claim that when they coUided 
the barge's stem was still up within 20 or 30 feet of the northern edge of 
the channel. They claim that she was on a course two points off Irom 
the north side of the channel, and going four miles an hour, which 
would be over 333 feet a minute, and yet she never got away from it. 
They claim that the Charlotte's wheel was hard aport for three min- 
utes, and yet her bow never went to starboard. 

I do not mean to impute to the Charlotte's witnesses anything but 
this: that, believing they were not in fault for the collision, they hâve 
formed a.theory about it which they cannot reconcile with the facts. 
They are men of expérience and character, and bave the presumption in 
their favor which arises from their constantly traversing thèse channels 
at high speed without collisions; but in this instance I do not think the 
explanation of the disaster is to be found in the theory their testimony 
is supposed to support. It is quite évident that they met the barge and 
tug just as they were making the turn into the cut-off channel, — amost 
difficult place. It is évident that until just before the collision they 
were running at their full speed of 14 to 15 miles an hour, and were 
■circling to port towards the barge and tug. It is évident that not until 
they got into the Brewerton channel, having made a turn of fuUy three 
points, did they apprehend difficulty, and it is quite probable that they 
then still had a sheer to port. It is, indeed, almost certain that they 
had this sheer when they bave to admit that a hard aport helm and re- 
versed propeller did not counteract it. Their whole case dépends on the 
assertion that at the time of collision they were within 15 or 20 feet of 
"the north bank of the Brewerton channel. It must be borne in mind 
that there is nothing there to mark that bank. There is a depth of more 
than 15 feet beyond it. The red buoy 18 next above, which marks the 
iine ofthe channel, was a third of a mile distant, and red buoy 16 as 
far in the opposite direction. They admit they were never in a Une 
with thèse buoys, so that their statements about their proximity to the 
ïiorth side of the channel are inferences, with no ascertained fact by 
which their aceuracy can be tested. Thèse inferencesare based principally, 
I am disposed to think, upon their finding the barge in a place more 
northerly than they expected to find her, she not having made as much 
progress into the cut-off channel as they had calculated she would by 
the time they reached the neck of the junction, or by the Charlotte hav- 
ing corne around to port a trifle more rapidly than they expected. It is 
quite évident that the Charlotte, when she gave the passing signal, did 
not port her wheel at ail, butkept her usual course up the center of the 
■cut-off channel. It is évident that, although she saw she was approach- 
ing a tug incumbered by a heavy tow in a bend of the channel, she did 
not slacken her high rate of speed until in the very jaws of danger. As 
was said by the suprême court in The Alleghany, 9 Wall. 522: "The 
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{»opeHer .fP)ter9^'thf) eut at toa great speed» TbiBi înereased the danger. 
It brouglither to tbe place of greatest difHoulty at the most unfavorable 
timô; jfor passing it, beai^es making her unnoanageable." lû my judg- 
iineQtthd Uhariotte is solely to blâme for this cpllisiou. 



The Robert Heaikt. 

The Silveb Stab. 

Thomas a al. v, The Robert Healét. 

Brooks V, The Silveb Stab. 
(Dtstrfct Court, D. Marylcmd. June 9, 1893.) 

L Cot.r.iBitni'-rSkTUva Vbbsem— Lookout. 

lu a roUiHion betwefln two sailins vessels meeting nearly taead on, one liaTlngr tha 
wind f n-o and the other being olosehauled,7i«{â, that the vessel whioh bad the wind 
free, auçl whicta viras bound tQkeep out of the way, had ifailed to do so in couse- 
quence of a négligent lookout, who did Dot see the other ressel's lights until close 
upon her ; and hela, iilso, that sbe had mlsled the other vessel by her unsteady course. 

8. Saub-^hanok in Bxtrbmis. 

HeuL that tlie vessel whlch was dosehauled was not )n tanlt, altbough, being 
migled Dy the other's unsteady coursé, she made twb slight changes of course, and 
then in eoctremls made a change which contributed to the collision, the proof show- 
ing that sbe was carefully n^yigated by compétent and vigilant men, attentive to 
their âiitiës, and there being no ground for aupposiog that greater attention or 
ikill would hâve avolded tb^ error. 

(SyUabuB bythe Couru) 

In Admiralty. Cross libels for a collision betwepn the schooners Sil- 
Ter Star and Robert Healey. , Decree agaiust the lieaiey. 
p. W, Mist^Tf for compiainant. 
Bobert H. Smith, for respondent. 

Morris, District Judge. I find that the two schooners for some tîme 
^fore the collision were approaching eacb other nearly head on, aud 
on very nearly opposite courses; the course of the Silver Star being from 
g, by E. to S., and the course of the Robert Healey nbout N. by B. I 
find Ro way of accounting for the varying lights of the Healey as seen 
iroïp the Star except that she did not hold a steady course. She was 
deqply.ioaded with lumber, ^ith a deck load seven feet above her deck, 
;and,pi»e,had the wind free. She showed to the Star first her red light, 
lisijB^ ih^ green light and ^hw ^er red light again, and ail the time was 
yerys^^^rly in the same,pDsi.tion ahead of the Star, and I can çnly account 
jfqy ttsese chfnses by the .upteadiness of her course. I find that the 
jgoast^i; pf the, jîealey, Tyhp wa|S her lookouti did not see ttie Star's light 
jfi^vi b&jfAs guit« dose upon her and made no effort to ayoid her until 
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qùite clbéëj when he gave the order to his wheelmah to hard astarboard. 
his héiali ' The -wLeelman testifles thatthe Healey kept her course N. by 
E. J 'E., untii he got an order from the master to keep her hard ofFj and 
be thon put his wheel hard astarboard and jumped up on the tiller, and 
saw the Star's lights one or two lengths oËf. I find that if the maste? 
had sëen any lights ahead, until just befôre he ordered the wheel hard 
astarboard, théy were not the lights of the Star. I find, as is concededi 
thàt the Healey had the wind free, and the Star waa closehauled, and 
that, under article 14 of the international rules, the Healey was bound to 
kéep out of the way. I find that thefe was not a good lookout kept on 
the Healey, and that the position of the master abaft the foremast, and 
standing on the deck load of lumber, the top of which was seven feet 
above the deck, and several feet higher than the lower edgea of the fore- 
Bail and jib, was not well placed for a lookout, and did not see the lights 
of the Star until véry close upon her. I find that the Healey did not 
taketiniely précautions to keep out of the way of the Star, and by chan^ 
ging her lights misled and confused tbose on the Star, and ran so close to 
her as to bring about the collision. I find the Healey to hâve been in 
fenlt. 

With respect to the Star, I find that she had a lookout properly 
placed, and saw the lights of the Healey at considérable distance off. 
She firât made out the Healey 's red light dead ahead, and ported her 
helm a little, and fell ofif from the wind about a half a point, sutficient 
for the wheelsman to pee the red light on his port bow, and to show the 
Star?s red light to the Healey. Presently the Healey showed her green 
light a little on the Star's starboard bow, and the Star luffed a little, to 
show her green light more distinctly, but in a short time the Healey 
again opened her red light and showed both her lights, and was appar- 
ently coming directly for the Star on her starboard bow, and about 50 
yards off. Then the master of the Star, thinking he would be struck 
amidship, put his wheel hard aport and slacked oflF his main sheet, and 
went off quickly to westward. As the Healey just at the same moment 
discovered the position of the Star, and hard astarboarded his helm, the 
two vessels came together. The Star, by the averments in her libel, arul 
by the testimony of her master, made three changes in her course. The 
first two were very slight. The first was when she went ofif about 
one half a point to westward to show her red light to the Healey 's red; 
the second was when she lufied back a half point to eastward to show her 
green light to the Healey's green, and the third the decided change to 
the westward in the attempt to avoid the collision. As to the first two, 
although slight, they were contrary to the rule which requires the vessel 
closehauled to keep her course. They would hâve been proper changes 
if the Star had been called upon to assist the Healey in keeping out of the 
way. They both, if the change in the Healey's lights had indicated a cor- 
responding change in her navigation, would bave assisted her. Butas I 
hâve found that the Healey had not discovered the Star, and that the 
changes in the Healey's lights resulted from want of steadiness in her 
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course, thèse slight changes of the Star had no effect at ail upon the situ- 
ation. The resuit was that after the Star had made the second change 
she was back on her original course closehauled on the wind, and, as the 
master of tlie Healey had not been observing her at ail, he had not been 
baffled or misled. 

I caonot see, therefore, how thèse fdight changes can be said to hava 
contributed in any way to the collision. They were not the resuit of in- 
attention or want of skill, but rather of an anxiety to co-operate with the 
Healey in avoiding danger. The last change made by the Star is a more 
serious one, and ît is true of that change aJso that if it had been con- 
neoted with any want of attention or neglect, so that the court could pré- 
sume that more care and skill would bave prevented the error, the Star 
might hâve been placed in the wrong by it. It is quite clear, however, 
that when it was made the lights of the Healey indicated that she waa 
coming directly into the starboard side of the Star, and her previous 
changes had indicated that she had not observed the Star's lights. 

There were three men on the Star's deck, ail alert and attending to 
their respective du ties. She was a spiall pungy, quickly handled, but 
easily sunk by a larger vessel. Her master was an experienced mariner, 
and for 40 years accustomed to the navigation of Chesapeake bay. 
He claims that when he had ported his helm and eased off his main 
sheet he had no doubt about its being the proper thing for him to do to 
ease the blow and prevent his iVessel being sunk. Under the circum- 
stances the master of the Star is entitled to a strong presumption that 
what he did in the situation in which he found himself was the right 
thing to do, and, if it was an error, the Healey had brought about the 
impending danger, and cannot allège the error as a fault. I ûnd th« 
schooner Robert Healey solely to bkme for the collision. 
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Oeegon Short Line à U. N. Ry. Co. v. Northern Pac. R. Ck). 
{Circuit Court, D. Oregon. June 15, 1892.) 

L Cdstom and Usage — Pboof of Custom. 

The testimony as to an alleged custom of railroad companles operating Connect- 
ing Unes, to receive from eaoh other and transport freight in the cars in which it 
■was tendered, established that, except where the cars of the recelving company 
were ail In use, or where the freight would suffer by being transferred, the ques- 
tion whether the freight should be so received or should be transferred to the cars 
of the receiving company was, as a gênerai rule, dépendent upon con tracts hetvreen 
the companies, or upon circumstances, suoh as the condition and équipaient of the 
cars and the road over which they were to be transported, the détermination rest- 
ing with the receiving company, and the amount received in one way or the other 
constantly varying. Held, that no controUing custom was shown. 

2. Cabkiebs dp Goods — Connectino Lines — Pbbpatment op Freight. 

In the absence of any régulation by law or custom, a railway company receiving 
freight from a Connecting line is not requiredto advance or assume payment otthe 
charges due thereon for transportation from the point of origin to tne point of con- 
nection. 

8. Cabkibrs of Passbngebs — Connecting Lines — Passengeb Tickets. 

In the absence of an.y arrangement between Connecting railway compaaies, there 
is no obligation on the part of either to honor passenger tickets issued by the other. 

4. Oabeiebs — Interstate Commbbob Act — Discbimination between Connecting 
Lines. 

Section 8 of the Interstate commerce act, (34 St. p. 880,) making it unlawful for 
any' toommon carrier, subject to the provisions of the act, to give "any undue or un- 
r^sopable préférence" to any person, company, etc., or locality, or particular de- 
scription of trafic, and providing that such carriers shall "afford ail reasonable, 
proper, and equal facilities for the interchange of trafflc between their respective 
Unes, and for receiving, f orwarding, and delivering passengers and property to and 
from their several Unes and those Connecting therewith, and shaU not discriminate 
in their rates and charges between such Connecting Unes, but this shall not be con- 
strued as requiring any suoh common carrier to give the use of its tracks or termi- 
nal facilities to another carrier engaged in like business, " does not require a rail- 
road company to receive freight in the cars in which it is tendered by a Connecting 
line, and transport it in such cars, paying car mileage theref or, when it has cars of 
its own available, and the freight would not be injured by transfer. Deadt, J., 
dissehting. 

6. Same— Rdnnino Connections. 

The provision in the charter of the Northern Pacific Railroad Company (Act 
Cong. July 3, 1864) requiring the company to permit other companies to form "run- 
ning connections " with it, includes only such arrangements as to the arrivai and de- 
parture of freight and passenger trains, and as to stations, platforms, and other 
facilities, as will enable companies desiring to make connections to do so without 
serious inoonveniencé, and does not impose any obligation upon the company to 
C^rry freight in the cars in which it may be tendered by a Connecting line when its 
own cars are not in use, and the freight would not be Injured by transfer to another 
car. Deadt, J., dissenting. 

In Equity, Action by Oregon Short Line & Utah Northern Railway 
Company against the Northern Pacific Railroad Company. Judgment 
for défendant. 

Statementby Field, Circuit Justice: 

The complainant is a corporation formed under the act of congress of 
August 2, 1882, entitled "An act creating the Oregon Short Line Rail- 
way Company, a corporation in the territories of Utah, Idaho, and Wy- 
oming, and for other purposes," (22 St. p. 185, c. 372,) and by the con- 
solidation with it, under the authority of the gênerai incorporation acts 
of those territories and of the state of Nevada, in force on the 27th of 
July, 1889, of the foUowing corporations, namely: The Oregon Short 
v.5lF.no.8— 30 
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Line Rail way Company, the Utah & Northern Railway Company, the 
Uta^ Central Eailway Company, th0 Ogden & Syracuse Railway Com- 
pany, the Nevada Pacific Railway Company, the Idaho Central Railway 
Company, and the; Sait Lake & Western Railway Company. The de- 
fendant, the Northern Pacific Railroad Company, is a corporation cre- 
ated under the act of congress of July 2, 1864, entitled "An act granting 
lands to aid in;4}ie construction of a railroad and telegraph Une from 
Lake Superiofito Puget sound, on the Pacific eoast, by the - northern 
route," (13 St. pi! 365, c. 217,) and the various acta amending and sup- 
plementing the same. The complainant owns a'iine of ïàilroad extend- 
ing from Grang^r, in the former terrïtory, now state,,of Wyoming, to 
the boundary line between the states of Idaho and Oregon, and is the 
lessee of the liiieè of the Ojiegôn Railway & Navigation Company, a cor- 
poration organized and existing under the laws of Oregon, extending 
frpm that bpUildajy line to the city pf Portland, Or. Its railroad con- 
nects with the Union Pacific Railway at Granger, and forms a part of the 
Union Pacific system. The Unes of the Oregon Railway & Navigation 
Company and of the défendant are: connected at Portland by the tracks 
of the Portland Terminal Company. The défendant owns a line of railr 
road extending northwardly from the tracks of the Ternainal Company 
to Tacoma, Seattle, and other points on Puget sound, and thence east- 
wardly to Mintieapolis, Minnesota Trànsfer, St. Paul, and other points. 
The Unes of the two companies,-r-of the complainant and of the defend- 
ant,-^conneçting as stated ia^ Pôttlit'nd, hâve been used as continuous 
Unes for the carriage of a large àmount of passenger and freight trafiSc. 
The complainant charges that the défendant has for some time past and 
still continues to unlawfuUy discriminate against it in the facilities af- 
forded for re^éiving and fonvardijbg 'freight and passengers tendered to it 
at that place. This suit is brougnt to enjoin the défendant from con- 
tinuing in suçh alleged unlawful discrimination against the complainant. 
That discrimipatiori consists in, thè différence of conditions under which 
the défendant will receive freight and passengers tendered to it at Port- 
land by the complainant. 

(1) The discriminatioti in recciving and forwarding freight is charged 
to be tiiîs: That it has atyafious tinïeâ. refused to transport freight ten- 
dered to it by the complainant, originating at points east of the ninety-sev- 
enth meridian, and destined to points on the Unes of its railway north 
of Portland, wheh éuch frsigïiti was in cars other than those of its own, 
'unless the complainant wôuldtaesumé to pay to the company owning 
such foreign cars the usual car mileage for their use, or trànsfer such 
freight from the foreign cars in which itwas tmnsported over its Unes to 
cars owned by the defendatit; and, in cases where the charges on such 
freight wéré not prepaid at thepôint of origin to destination, the défend- 
ant has refused to receive andi transport such freight, unless the com- 
plainant would prepay the éhargès fôr transporting it from Portland to 
destination i and bas Téfused to p'ày to the complainant, on receiving 
such freight, the charges due to it and Connecting Unes for transporting 
the Same to Portlàndv. The complainant allèges that such action on the 
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part of the défendant is contràry tp the custom and practice in force 
among railways generally, and contràry to the custom and practice in 
force between the complainant and défendant as to ail trafSc originating 
on Unes of the complainant and Connecting lines west of the ninety-sev- 
enth meridian. It also allèges that during the time of such action the 
défendant has, except in a few instances, received and transported, and 
at the présent time professes to be willing to receive and transport, to 
points on the lines of the défendant and lines Connecting therewitli north 
of Portland, freight originating west of the ninety-seventh meridian on 
the lines of the complainant, or other lines Connecting therevvith, when 
tendered to the défendant by the complainant at Portland, and has paid 
car mileage for the use of foreign cars in the trànsportation, and trans- 
ported the freight in such foreign cars; and in cases where the charges 
on the freight were not prepaid to destination has not demanded or re- 
ceived from the complainant the charges for transporting the same from 
Portland to destination, and has paid to the complainant back charges 
due to it and Connecting lines lor transporting the Ireight from the point 
of origin to Portland. The complaint also allèges that during the 
same time the défendant has received and transported for the Southern 
Pacific Eailroad Company freight originating both east and west of the 
ninety-seventh meridian without making against the company the dis- 
criminations complairted of by the complainant. 

(2) The discrimination in receiving and forwarding passengers is 
charged to be this: That the défendant has refused to transport ].)assen- 
gers destined to Puget sound and other pointa on its lines, and on lines 
Connecting therewith, when they bave presented through tickets issued 
by the complainant, or by other railway companies operating over its 
lines via Portland, issued at points east of the 105 th meridian. The 
complaint allèges that during the time of such refusai the défendant has 
received and transported passengers destined to like points presenting 
through tickets issued at points wes* of the lOSth meridian by the com- 
plainant or by lines Connecting therewith passing over its lines via Port- 
land, and that the défendant at the same time has received and honored 
tickets of ail kinds issued by the Southern Pacific Railway Company, 
Connecting with it at Portland, or by railways Connecting wilh it at St. 
Paul. The complainant charges that the refusai of the défendant to re- 
ceive and transport freight in the cars in which it is tendered and to 
honor tickets as raentioned is an unreasonable and unjust discrimination 
against complainant and against its trafflc originating east of the 97th 
and 105th meridians, and destined to points on Puget sound via Port- 
land, and in favor of tratiic originating east of the 97th and 105th meri- 
dians, and destined to points on Puget sound via Minnesota Transler, at 
which latter point complainant allèges that défendant furnishes better 
facilities to Connecting lines for the interchange of traffic than at Port- 
land; and that the discrimination is in violation of the act of congress 
of February 4, 1887, entitled " An act to regulate commerce," commonly 
known as the "Interstate Commerce Act," (24 St. p. 379, c. 104,) and 
is in violation of section 5 of the defendant's charter, namely, of the act 
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of congress of July 2, 1864, (13 St. p. 365,) whîch requiteâ it to permit 
any other railroad to form running connections with it on fair and éq- 
uitable terms. 

The answer of the défendant dénies ail tbe averments of the com- 
plàint, except the one that it has usually refused, and continues to re- 
fuse, to transport, in the cars in wtiich it is tendered by complainant at 
Portland, freight originating at points east of the 97 th meridian, destined 
to pointa on Puget sound, unless complainant waives on its own cars, 
and assumes to pay on the cars of other companies, the current rate of 
mileage for the number of miles they are run over its road. It dénies 
that the défendant has refused to receive and transport freight tendered 
by complainant to it at Portland for transportation to points on Puget 
Sound without prepayment of freight charges to points of destination, 
except certain classes of freight which it is the custom of railroads to 
carry only upon prepayment, of charges; and that the terms and condi- 
tions desired by complainant for the interchange of trafïic at Portland 
are fair and équitable; or that they are as fair and équitable as the 
terms and conditions upon which the défendant interchanges trafïic with 
other companies at Portland and at other points. As a further défense, 
the défendant avers that the lines of the Oregon Railway & Navigation 
Company were, at ail times mentioned in the bill of complaint, oper- 
ated and controlled by the Union Pacific Railway Company as a part of 
its System ; that the Union Pacific Railway Company and the Oregon 
Railway & Navigation Company, and the complainant and défendant, 
were at ail times mentioned in the bill members of what is known as 
the "Transcontinental Association," ànd as members thereof they en- 
tered into an agreement and issued the necessary tariffs and instructions, 
under the terms of which the freight trafïic originating east of the 97th 
meridian, and ail passenger trafïic originating east of the 105th merid- 
ian, destined to points on Puget soiind, north of Portland, was to be 
routed via Minnesota Transfer and the Northern Pacific Railroad, and 
that in pursuance of that agreement the gênerai freight agent of the 
Union Pacific System, including complainant's lines, issued the follow- 
ing circular: . 

"Union PaciïIo Railway Company, General Freight Department. 

"Circular No. 685. Omaha, january 16, 1889. 

"To Agents of the Connections: Jïfotice is hereby given that this Com- 
pany will not receive any freight for Puget sound points, or points of the 
Northern Pacific Railroad north of Portland, when originating at or' east oî 
the Missouri river.' Ail such freights shall be routed by way of Minnesota 
Transfer. J. A. Monroe, General Freight Agent. " 

And that by this agreement Portland was made a commoû terminal 
point, with points on Puget sound north thereof, and the complainant 
had not, at the tinie of filing its bill of complaint, or at any other time, 
any arrangement or con tract under which it was authorized to sell tickets 
to passengers from points east of the 105th meridian via Portland and 
defendant'a Une to Puget sound points. The défendant avers that, not- 
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withstanding thèse facts, the Union Pacific Railroad Company is solicit- 
ing business from points east of the 97th and 105th meridians for trans- 
portation to Puget Sound points via complainant's and defendant's lines 
without àuthority from the défendant, and is representing that it can 
send freight and check baggage through without transfer, and bas adopted 
the following System for sale of tickets from eastem points to Puget 
Sound points via complainant's and defendant's lines: It sells and de- 
livers to passengers tickets coming from such eastern points to the city 
of Portland, and delivers to the passengers an order on the exchange 
ticket agent of the Oregon Railway & Navigation Company at Portland, 
for a ticket over the defendant's road from the city of Portland to the 
fiity of Tacoma, or other points on said road in the territory, now the 
state, of Washington, and the passenger, upon his arrivai at the city of 
Portland, is fumished by the agent with either tickets or a sum of money 
sufficient to transport him to destination; and the price the passenger 
pays for such transporta tion, including that over defendant's line, is 
complainant's rate from the eastern points to the city of Portland. And 
the défendant avers that at the dates in the bill of complaint mentioned 
the complainant was, and is now, discrimina ting in the way stated, in 
favor of passengers traveling over its lines from eastern points to points 
north of the city of Portland. 

Issue being joined upon the answer, évidence was taken, and upon 
the pleadings and proofs the cause was argued in the circuit court for 
the district of Oregon in June last. During the argument it was stipu- 
lated that the annual report of the Union Pacific Railroad Company 
ehould be deemed admitted in évidence. Counsel for the défendant 
then asked leave to amend its answer by averring the insolvency of the 
complainant and of the Union Pacific Railroad Company. Whereupon 
the court directed that the answer should be considered as though such 
amendment was made. After argument, counsel for the complainant 
requested 60 days' time to prépare briefs in the cause, which was given, 
with a similar time to the défendant to answer such briefs. By mutual 
arrangement between counsel, time for the préparation and furnishing 
of the briefs was extended so that they were not presented to the judges 
of the court until after the commencement of the October term of the 
suprême court of the United States at Washington, and during the ses- 
sion of that court the presiding justice of the circuit court was constântly 
occupied, and was unable to take up the cause and give it proper con- 
sidération. This is the reasôn for the long delay in disposing of the 
cause. 

W. W. CoUon and Zera Snoa, for complainant. 

Dolph, BdUnger, Malkry & Simon and Jaa. M. NaugU, for défendant. 

Mr. Justice Field, after statîng the facts of the case, delivered the 
opinion of the court. 

The oral arguments of counsel on the hearing of this case were extended 
..and able, and their elaborate briefs since filed, covering 350 pages of 
^printed matter in octavo form, touch upon nearly every question relating 



to tbereceipt, transfer, and forwàrdingof freightand passengers by Con- 
necting Hnesof railway, and thèi respective rights and liabilities of the 
parties. ' To give proper considération to the questions thus brought for- 
ward would extend this opinion in to a treatise on the subject, which 
we haVe neither the disposition, tinie, nor necessary information to un- 
dertake and adequately perform'. We shall therefore confine what we 
hâve to say to the considération of the main proposition of the com- 
plainant, deeming that its détermination will besufiicient for -the dispo- 
sition of the case before us. Its chief contention is that the défendant, 
as a common carrier by railway of freiglit and passengers, is obliged (1) 
to receive freight tendered toit by the complainant at Portland, Or., 
that being a point where it connecta with the road of the complainant, 
in the cars in which it is tendered, and transport the same to point of 
destination -in such cars, over its roads, and pay to the company own- 
ing the cars the current rate of mileage for their use, and also pay the 
charges for transportation Irom point of origin to Portland; (2) to honor 
tickets or coupons for passage over its Unes north of Portland, issued by 
the complainant. This obligation of the défendant is asserted on three 
groutads: (1) The alleged established custom between railroad compa- 
nies 01 lerating Connecting lines; (2) the third section of the Interstate 
commerce act; and (3) the fiith section of the defendant's charter, that 
is, of the act of congress of July 2, 1864, creating the Northern Pacific 
Railroad Company. 

1. Thecomplaint avers that it is the custom of railroad companies 
operating Connecting lines to receive and transport ireight tendered to 
them in the cars in which it is tendered, and to pay the usual car mile- 
age on such cars, and to advance the charges for the transportation of 
the freight from point of origin to the point of connection. This aver- 
ment is denied by the answer, and numerous witnesses were examined 
on the subject, called both by the complainant and the défendant, who 
had been or were connected with railroad companies as managers or 
BÙperintendents, and who had had large expérience in conducting trafSc 
between Connecting lines. Their testimony difiérs only in immaterial 
matters. It agrées in the main points, and is to this purport: That 
whether or not the freight received by one company shall be trans- 
ported in the cars in which it is tendered, or be transferred to the cars of 
the receiving coinpany^ is, as a gênerai rule, dépendent upon contract 
between the Connecting companies, and is not a matter in which there 
is any established custom applicable to ail cases. Exceptions to the 
gênerai rule arise when the cars of the receiving company are ail in use; 
then the Ireight is usually received and transported in the cars in which 
it is tendered, that there may be nb unnecessary delay in the transpor- 
tation. Sometimes also the cars are received where the freight is of 
8uch a character that il may be injiired by transfer from one car to an- 
other. There can be no usage founded in reason requiring the receiv- 
iiîg company to transport the freight in the cars in which it is tendered, 
when its own cars are not in use. The receiving company is not under 
any obligation to allow its own cars to remain idle in order to transport 
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those of another company; in such cases, that is, where it bas sufficient 
cars for the purpose not in tBe,itmayproperly refuse to receive the 
freight unless it is transferred to them. The testimony establishes be- 
yond controversy the positions thus stated, namely, that, except where 
the cars of the receiving company are ail in use, or engaged for the time 
of the desired transportation, or Tyhere the freight is of such a charac- 
ter that it will suff'er by being transferred to other cars, the receiving 
and transporting of the freight in the cars in which it is tendered is a 
matter of conventional arrangement between the Connecting conipariies. 
In determining which of thèse modes shall be adopted many circum- 
stances are to be taken into considération, such as the condition of the 
cars, the wear to which they hâve been subjected, their ability to stand 
the speed of the company's trains, their equipment with air brakes, 
proper couplings, and the like, and also the condition of the road over 
which they are to be transported, and the arrangements made for side 
tracking the cars for the passage of meeting trains, in relation to which 
several matters no spécifie direction applicable to ail cases can be given. 
The testimony shows that in some cases, where there is a large business 
at Connecting points, nearly one half of the freight is transferred to tiie 
cars of the receiving company, and the remainder is taken in the cars 
in which the freight is tendered. The amount received in one way or 
the other constantly varies. 

The receiver of the Minneapolis & St. Louis Railway Company, and 
président of the Minnesota Transfer Company, testified that from his 
expérience and observation the question of transferring cars received by 
one railway company from a Connecting Une, containing freight for 
transportation from a receiving line, was determined more or less by 
the nature of the freight, and the question whether the receiving line 
bas or not plenty of cars of its own in which to load and forward the 
freight; that in some cases corapanies décline to allow their cars to go 
beyond the terminal point on their own line, and in such cases the 
freight is, of course, transferred. One of the vice présidents of the 
Chicago, Milwaukee & St. Paul Raiiway Company testified that, when 
there is no agreement between the Connecting companies on the subject, 
the question whether thé freight tendered shall be transported to desti- 
nation in the original cars, or be transferred into the cars of the receiv- 
ing company, rests with the latter company. The gênerai manager of 
the Northern Pacific Railroad Company, in answer to the question, 
"What is the custom or méthod obtainiug among railroada concerning 
the handling of cars?" testified as follows: 

"The melhod of handling through business interchanged between railroada 
is controlled by various drcumstiinces, in some cases by trafBc contracta, 
which proyide for cars going throilgh without transfer or breaking bulk. 
In many cases it is controlled by conditions of what we miglit term the car 
market; that is, by the car supply. There are times when railroada east of 
St. Paul give orders at the transfer to permit none of their cars to go beyond 
St. Paul. There are times when' they permit their cars to go through with- 
out breaking bulk. On the other band, there are times when the railroads 
nortb and west of St. Paul do not take through cars, even when the roads 
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ten^ering them are willing to hâve them go throngh, because they hâve suf- 
âcient of tlfeirown cars, and, under the gênerai agreement and understand- 
ing between the rallrpads of the United States to pay a certain rate per mile 
on ail cars of other railroad companies used over their lines, it would beconie 
a burden to take a foreign car, and permit its own car to lie idle, and pay a 
mileage rental for the foreign car. The receiving road' détermines for itself 
whether to take the cars of a Connecting, line or to transfer the freight to its 
own cars. This [said the witness] is the uni versai practice ail over the 
country, [meaning, of course, in the absence of spécial contract on the sub- 
ject,]» 

It follows that the oomplainant has failed to show the existence of a 
controlling custom as to the manner of receiving and forwarding freight 
in the cars in wbich it is tendered. A controlling custom can only be 
established byrlong usage, and naust be certain, reasonable, and uni- 
form, to hâve the force of law. 

As the receiving company is under no obligation to take the freight in 
the cars in which it is tendered, and transport it in such cars, when it 
has cars of its own, notin use, to transport it, there can be no custom 
that it shall pay the owner of such cars, should it receive them in such 
case, car mileage for their use. The car mileage in that case must be 
upon an arrangement between the parties. But when the receiving com- 
pany takes the. freight in the foreign cars because it has none of its own 
out of use to transport it, or because it would injure the freight to trans- 
fer it to its own cars, it is the gênerai practice for the receiving company 
to pay the usual mileage on the cars taken and used, and such practice 
is a reasonable one, and should be enforced. 

There is no law or custom requiring a railway company receiving 
freight from a Connecting line to advance or assume the pay ment of the 
charges due thereon for the transportation from its point of origin to the 
Connecting line. If it doés thus advance or assume the payment of such 
charges, it can i-etain a lien upon the property transported for their pay- 
ment as well as for the transportation rendered by itself. A railway 
company, like any other Common carrier, has a right to demand that its 
charges for transporting goods shall be paid in advance, and is under no 
obligation to receive the goods for transportation nnless such charges are 
paid, if demanded. The gênerai practice, it is true, is to collect the 
charges upon delivery of the goods transported to the consignée, and, 
where goods are received without the payment in advance being de- 
manded, it becomes the duty of the railway company to complète the 
carriage. Its right to payment in advance is thus waived. It holds, 
however, a lien upon the goods for payment, and in case the goods are 
deliv.ered préviens to payment it can hold the consignée responsible. 
The same law applies where the goods are received from the original con- 
signor or from an intermediate carrier. The railway company, in the 
absence of any contract on the subject, is under no obligation to take the 
carriage in the onç instance, or to continue thé carriage in thé other, 
without prepayment of its charges, if demanded, 

As to the alleged obligation of the défendant to honor tickets or cou- 
pons for passage over its lines norlh of Portland,issued by the complain- 
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ant, it is sufficient to say there is no évidence in support of it. The 
practice of railway companies, operating Connecting Unes, to honor tickets 
or coupons for passage over their respective Unes issued by a Connecting 
Company, which is very gênerai, is founded entirely upon arrangements 
between the Connecting companies. In the absence of such arrange- 
ments, there is no obligation on the part of either company to honor 
tickets issued by the other. AU the witnesses examined on this point 
concur in their statements in this respect. 

2. But it is also contended that the obligation aUeged of the défend- 
ant to receive freight tendered to it by the complainant at Portland, and 
to transport it to the point of destination without breaking bulk, in the 
manner mentioned, and to pay the charges stated, and honor the tickets 
of Connecting companies for passage over its road north of Portland, is 
imposed by the third section of the interstate commerce act. 24 iSt. p. 
880, c. 104. That section is as foUoves: 

"Thatitshall be unlawful for any common carrier subject to the provi- 
sions of tbis act to make or give any undue or unreasonaale préférence or ad- 
vantage to any particular person, company, firm, corporation, or locality, or 
any particular description of trallic, in any respect whatsoever, or to subject 
any particular person, company, firm, corporation, or locality, or any particu- 
lar description of tralBc, to any undue or unreasonable préjudice or disadvan- 
tage in any respect whatsoever. Every common carrier subject to the provi- 
sions of this act shall, according to their respective powers, afford ail reason- 
able, proper, and equal facilities for the interchange of trafflc between their 
respective Unes, and for the receiving, forwarding, and delivering of passen- 
gers and property to and from their several Unes and those Connecting tliere- 
with, and shall not discriminate in their rates and charges between such Con- 
necting Unes, but this shall not be constrned as requiring any such common 
carrier to give the use of its tracks or terminal facilities to another carrier en- 
gaged in like business." 

The first subdivision of this section does not make ail préférences or 
advantages which may be given by a common carrier unlawful ; only 
those which are undue or unreasonable are forbidden. The second sub- 
division is similarly guarded in its provisions. Common carriers are 
there only required, according to their respective powers, to afford ail rea- 
sonable, proper, and equal facilities for the interchange of trafHc between 
their respective Unes, and are forbidden to discriminate in their rates and 
charges between them. And even this provision is subject to the limi- 
tation that it shall not be construed as requiring any common carrier to 
give the use of its tracks or terminal facilities to another carrier engaged 
in like business. As justly said by the circuit court of the United States, 
in the case of Kentucky & I. Bridge Co. v. LouisvUle & N. R. Co., 37 
Fed. Rep. 624: 

"No provision of the interstate commerce act confers equal facilities upon 
«onnecting lines under dissimilar circumstances and conditions. On the con- 
trary, even as to interstate commerce itself, the distinction is recognized 
throughout between discriminations and préférences which are just and rea- 
sonable and those which are unjust and unreasonable, according as they are 
made or given under similar or dissimilar circumstances and conditions. Ail 
discriminations and préférences are not forbidden or made unlawful, but only 
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S'uicB aa are unjusfc or uhdue ■tir nnreasoffablp :?,re prohibited. In e^idi and 
evfgffsç^e, tbQrefore,;thi^i,qu«gtjpi^ whetUei; a d,i«criininat^^ unjust or a 

prj^iei^çnfiç ,ia ui^dqe or Hnr^soiiàble, eitber as to the cbmmbn carrier or the 
çonimeiree ii may tfariàpbrt,' învblvés a côh'sideratibni et the dircumstancèS 
Alid èbtiiimons 'utîder Wtiiidii such discrïiuiDation or préférence is uiade or 

Itidoèsmotappéarifrant the testimonj* produced in this case Ihat the 
défendant bas, as against the complainant, œade or claiïned the right 
to.gîvéaiijs? undae or unrfiasônable préférences or advantages to any per- 
Soni-éompany.ifiïm, or corporation, or locality, in rêceiying and trans- 
porting-freight in thei cars in which it is tendered. It has çlaimed the 
rigMfiBàlli cases to refusé to take freight and transportitin foreign cars, 
whenithas cars of ils own in which it can be carried, except only where 
the freight is of such acbaraeter that its transfer to another car would 
be injurions to it. The answer of the défendant impliedly adniits that 
it h^s. upually,refused.,|ç^j:tr?insport freigjht in foreign cars, where the 
freight bas originated eastiof the 97th oieridian, uniess the complainant 
waived on itsiOwn cars, andMassumed to pay on the cars of other com- 
panié^, thé cuWerit rates *ôfmileage for the distance rUn over defendant's 
roà<ï'; Piit MBh' refusai ça.ti îh no respect be deemed an unreasonable dis- 
criiriinatipn âgaipst tlîè c6njp|àinaht,^,ijf padë whén the defendant's own 
cars were;^ot in use* but were free tQ,be;enîp,lpyed in the transportation 
desired, or wasnaade whento transfer the. freight w'ould not hâve heen 
injurioûs to it. Nothingof thiskind being shown, there was no founda- 
tioh 'for the anegationdf aiiïy nhjust or illégal diiscrimination in favor 
of: other cpnipanjes, aS a^aihst the complainant, upbn which this suit 
.proceeds. ■ ■, , ^ 

The alleged discrimination against freight originating east of the 97th 
and'lOSth meridians, in iiavor of freight originating west of those merid- 
ians, is nbt shown to hâve been màdç uhder conditions which rendered 
it unreasonable or a déniai bf équal ïadilities afibrded to others. Proof 
to that effect must be prodticed to authbrizè a court to interfère with the 
conduct of a railroad compaûy in thé iritèrchange of traffic with Connect- 
ing lines,upon charges bfgiving ùndué or unreasonable préférences to 
'ibme of thera over otherfe, and thus unlawfully discriminating between 
tHèoi. The provision iiiihe second subdivision of the third section of 
the îriterstate commerce àct, that a common carrier shall not be required 
ibgive the use of its tracks and terminal facilities to another carrier eri- 
gaged in like business,' is a limitation upon or qualification of the duty 
deblared of aSording ajl reasonable, proper, and equal iacilities for the 
ihterchange of traffic, àtid the receiving, forwarding, and delivering of 
passengers and property to and from the several lines and those cbnnect- 
iù^ therewith. It was so texpressly held in thé case above cited of Ken- 
tûcky <& L Bridge Cb." v. Lpuimlle du N. R. Co., 37 Fed. Rep. 571. 
.. .JEt folïows from thjp, as'^t was decided in that case, that a çommon 
carrier is left free to entei; Juto arrangements for the use of its tracks or 
terminal facilities with one or more Connecting lines, without subjecting 
itaelf to the charge of giving undue or unreasonable préférences or ad- 
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vantages to such Unes, or of unlawfully discriminating against other car- 
riers. In making arrangements for such use by other companies, a 
common carrier will be govemed by considérations of what is best for its . 
own interests. The act does not purport to divest the railway carrier of 
its exclusive right to control its own affairs, except in the spécifie par- 
ticulars mdicated. As saidiin the case oî Chicago & A. Ry, Co. v. Penn- 
sylvanin By. Go., 1 Int. St. Com. R, 86, 95: 

"The right of ownership of railroad property, with the power of control 
over employés and management of the property, .is as absolute under the act 
as before its passage. Tlie régulation of commerce between the states, which 
js al! that tlie act contemplâtes, does not involve community of property or 
joint control of subordinatesàmong the several companies that honprlhroiigh 
tickets. The corporate powers of every company for ail administrative and 
governing pùrposes within its prescribed sphère remain unimpaired. With 
the legitimate exercise of thèse powers another company has no concern and 
no right to intermeddle." 

3. The fifth section of the defendant's charter, that is, of the act of 
congress of July 2, 1864, creating the Northern Pacific Railroad Com- 
pany, making it the duty of that company to permit any other railroad 
company which should be authorized to be built by the United States, 
or by the législature of any territory or state in which the same may be 
situated, to form running connections with it on fair and équitable terms, 
does not impose any obligation upon the company to carry freight in 
the cars in which it may be tendered by a Connecting line when its own 
cars are not in use, except where the transfer of the freight to another 
would be injurions to it. In ail other cases the receipt and transport of 
the freight tendered in foreign cars is a matter of conventional arrange- 
ment between it and the Connecting company. The running connect- 
tions which must be permitted by the défendant are not, as contended 
by complainant's counsel, a running over its line, but only in connec- 
tion with it; a provision intended to secure the transportation and ex- 
change of freight between Connecting lines, and not the use of each oth- 
er's road by the cars of such companies. Whenever an intention has 
been manifested, in the création of railway charters, that a Connecting 
company shall hâve the power to run its cars over the lines of another, 
or to require one company to haul over its line the cars of another, such 
intention has been expressed in unequivocal terms, such as is found in 
the constitutions or statutes of several of the states respecting railway 
companies, which is substantially in thèse terms: "And they shall re- 
ceive and transport each other's passengers, tonnage, and cars, loaded 
or empty, without delay or discrimination." In some of the English 
charters of railway companies it is provided that ail companies and per- 
sons shall be entitled to use the railway with engines and carriages, 
properly constructed, subject to the provisions of the "act for the better 
régulation of railways and for the conve3'ance of troops, and régulations 
to be from time to time made by the company." 

The terms "running connections," as used in the act of July 2, 1864, 
in incorporating the défendant, apply to both passenger and freight con- 
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nections and facilitiès, and yet they do not require the défendant to 
haul spécial cars of other companies, such as excursion cars, sleeping 
cars, or cars designed for accommodation in certain particulars, in the 
absence of spécifie oontract to that effect. Worcester Excursion Car Co. v. 
Pennsylvania R. Co., 3 Int. St. Com. R. 581. Section 5 of its charter 
requires it to fumish the equipment to be used on its road. As justly 
observed by counsel, a running connection which should require the de- 
fendant to receive in its freight and passenger trains, composed of cars 
equipped with automatic couplera, air brakes, steel tires, and other im- 
provements tending tô facilitale thé safe and economical opération of the 
train and lessen the probability of accidents, cars without such equip- 
rnènt, and not adapted to the service, and facilitiès furnished by the de- 
fendant, cannot be regarded as fair and équitable. We are of opinion 
that a running connection of one road with another, within the meaning 
of the defendant's charter, only includes such arrangements as to the 
time of arrivai and departure of trains, and as to stations, platforms, 
and other facilitiès, as will enable companies desiring to connect to do 
so without détriment or serions inconvenience. 

We do not deem it egsential to inquire into the arrangements alleged 
to bave been made by the Transcontinental Association, and how iar 
those arrangements should be regarded as binding upon the parties as 
to traffic in freight originating east of the 97th meridian, and in the 
passenger trafiBc originating east of the 105th meridiau, as the material 
questions which must govem the interchange of freight and passengers 
at points of connection in, their respective Unes, from whate-ver quarter 
they may corne, are considered so far as there is any différence in the 
contention between the parties to this suit. 

Upon «considération of whatever we deem material in the controversy 
before us, and the proofs which hâve been produced as to the course of 
business pursued by the défendant, we do not perceive anything against 
which the complainant can make any valid objection. It is not shown 
that the défendant bas, at any time, refused to make proper connections 
with the complainant seeking to send freight or passengers over its lines 
north of Portland, or bas, in that respect, given any undue or unreason- 
able préférences or advantages to other companies over the complainant. 
It was under no obligation, by çustoni or law, to receive the treight of 
the complainant or of other companies in the cars in which it was ten- 
dered, and transport it over its own road in such cars, when ifs own cars 
were not in use, but were free to be employed in the transportation de^ 
sired, unless it would be injurions to the freight to bave it removed from 
oneicar to another. Nor is it shown that in any cases it bas unlawfuUy 
disoriminated in its charges against the complainant in the transporta- 
tion of its freight in favor of other companies. It therefore foUows, 
without further considération of the numerous matters touched upon by 
counsel, that the bill cannot be sustained. It will therefore be dismissed, 
and the mandâtory injunction heretofore issued be dissolved; and it is 
so ordered. 
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Deady, District Judge, {dissenting.') I am sorry I am not able to 
ooncur in the foregoing opinion, and, although I do it with some hési- 
tation, I think it proper to give briefly my reasons therefor. It is ad- 
mitted by counsel for the défendant that the second clause of section 3 
of the act entitled "An act to regulate commerce," (24 St. 380,) is new, 
and imposes obligations and restreints upon common carriers, "sub- 
iect to the provisions of the act," unknown to the common law; and 
this is apparent independent of such admission. The question is, what 
are thèse obligations and restraints ? The plaintiff contends in this 
case that the duty imposed upon the défendant is at least that of haul- 
ing car loads of freight, without breaking bulk, when tendered it by 
the plaintiff, overits Une, from Portland to points on the Sound, char- 
ging therefor its local rates, and paying therefor, for the use of the car, 
the customary rate of one fourth of a cent per mile. The défendant 
dénies this obligation, and contends it is only bound to carry freight 
in its own cars, and that the plaintiff must unload its cars at Portland, 
and tender the freight thus unloaded, to be reloaded on the defend- 
ant's cars as if it originated at that point. This much it was bound 
to do at common law, — to carry ail freight tendered to it in the order 
in which it was received. But the section goes beyond the common 
law, and therefore it must impose a duty beyond that of merely re- 
ceiving freight from the plaintiff when unloaded from its cars. Tha 
language of the second clause of the section in this respect is as fol- 
lows : 

"Every common carrier, subjeet to the provisions of this act, shall, accord- 
ing to their respective powers, aflord ail reasonable. proper, and equal facili- 
ties for the interehange of trafBc between their respective Unes, and for the 
receiving, forwarding, and delivering of passengers and property to aùd from 
their several Unes, and tbose Connecting therewitb, and shall not discrimi- 
nate in their rates and charges between such Connecting lines; but this shall 
not be construed as requiring any such common carrier to give the use of it» 
track or terminal facilities to another carrier engagea in like business." 

The carrier is to afiford thèse "facilities" for what purpose? The act 
says, "For- the interchange of traflBc between their respective lines, aud 
for the receiving, forwarding, and delivering of passengers and prop- 
erty to and from their several lines and those Connecting therewitb." 
To exchange freight in bulk, by car loads, is certainly a "reasonable 
and proper facility" for that purpose. It is a gênerai custom, except 
in some spécial instance like this, where the carrier disobeys the in- 
junction of the law for the purpose of injuring à competing line in its 
own interest. To exchange freight by the car load is a "reasonable 
and proper facility" for the interchange of traffic between thèse lines, 
and it is such a facility to enable them to receive and forward pas- 
sengers and property to and from their respective lines and those con- 
nected with them. On the other hand, to require the plaintiff to un- 
load its cars with ireight destined for points on the sound, at Portland, 
and there reload the same on the defendant's cars as freight originating 
ai the îatter point, is to afford no facilities for such purpose at ail . Such 
a construction of the statute renders it altogetber nugatory, and leaves 



178 .1) ,& . ! iTODEBAL BEPQBTER, vol. 51. * 

tthefnatter aa at common law. Tbe proviso to the section strongly sup- 
ports the; plaintiff's cdnténtionL It was evidently inserted out of abun* 
dancé of cautioUj lest the very gênerai and unqualified language of the 
preceding clause might be "construed'' to authorize or require one "car- 
rier" to give the use of its tracks or terminal facilities to another. But, 
short ofthis, ail facilities; known to the railway business, whether the 
resuit ofcontract or cuStonii must beregarded as "reasonable and proper," 
in the interchange df traffic, or the receiving, forwarding, and deliver- 
ing of passengers and: pniperty to and from Connecting lines, sucb as those 
of theplaintiff and theïdefendaht. 

The cost of. unloadinj^ freight from the plaintifiPs cars to the défend- 
ant'», àt thîs point, opérâtes as a hindrance, if not a bar, to the trans- 
port of freight by the former, originating east of the 97th meridian, to 
he deiivered at points on the Sound. • The défendant h as no morenatural 
right to a monôply of this business thanit bas to that originating west 
of said meridian. To compel the plaintiff to subtoit to this exaction is 
to reqùire it to build a competing roàd between Portland and the sound, 
when one is amply able tb do ail the business. The community is there- 
by taxed to support two roàds, where one only is necessâry. Tbe de- 
fendant should be required to haul the plaintiff's cars, and also pay the 
back charges on the freight to this point, and coUect the samé from the 
consignée on the Sound. This is a ^'reasonable and proper facility " for 
the transaction of business, and is Oùstomary and usual as well. There 
may be exceptions to this rule, as in the case of perishable freight. But 
in ail other cases the défendant takea ilo risk in paying such charges, 
because the frôight is good for them. "AH reasonable and proper facil- 
ities for tbe interchange 'of traffic," and "for the receiving, forwarding, 
and deliveribgof passengerS and propiérty,"to and from Connecting lines, 
includes, at least, such fa,cilities as railways were accustomed to afford 
one another before the passage of the act, whether as the resuit of usage 
or contract. Nothing lésa could hâve been in the mind of the législa- 
ture on the passage of the act. Andin my judgment the last clause of 
section 6 of the act organizing the Northern PaciQc Railway Company 
(13 St. p. 369) also requir^^Si the défendant to afford the plaintiff the fa- 
cilities in question. Itreads: 

"And it shall be the dutyof the Northern Paciflc Eailway Company to per- 
mit any other railroad which shail be authorized to be biiilt by the United 
Btates, or by the législature qt any territory or state in which the same may 
be situated, to form runni^g connections veith it, on fairand équitable terms." 

This Btatute is mandatory. The matter is not left to the pleasure or 
judgment of the défendant. It shall be its "duty" to permit any other 
road to form "running connections with it on fair ând équitable terms." 
What are "running connections " but the right to hâve car loads of 
freight hauled over thejdefendant's road, and that "on fair and équita- 
ble terms," which means, at least, sUch terms as are usual in such cases, 
whether established by custom or contraot. Nothing more is asked by 
the plaintiff in this case, and, in myjndgment, the injunction should 
be made perpétuai. 
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Chadbqtjbnb a al. r. CoB. 

(dreuU Çoiwrt of Âvpealt, Eighth Clrcutt, Jnly 19, 189S.) 
No. 88. 

■AuBDtn iBlTO COHVBTANCE»— PÀBTIB8. 

A bill in équtty against à trustée to snbjeËt property allegred to haTe beén ¥ran4- 
iOleotty conreyed^tohim canoot be Bustained wHenthe grautor la nôt a party, if 
coraplaina^t bas, no judgmeot f^inst Mm, but merely aUeges indebtei&ess on 
notes. 45 Fefl. fiép. !323, aMrmeâ7 

Appeal from the CSrcuit Court bf the United States for the District of 
Minnesota. AfiSrmed. 

Statemen* by eALDWELii, CSrcuit Judge: 

Reuben W. Chadboume, a citizen of the State of Wisconsin, filed his 
bill in equity in tbe circuit court for the district of Minnesota, against 
Oflen P. Whitcomb, a citiien of the state of Colorado, and James N. 
Coe, a citizen of the state of Minnesota, allegîng that Whitcomb was in- 
debted to the coitiplainant in a sum exceeding $5,000 upon certain 
promissory notes set out in the bill; that Whitcomb was insolvent, and 
that, to hihder, delay, and defraud his creditors, he had by deeds con- 
veyed certain real estate, and by bills of sale transferred certain persohal 
property, to Coe, upon certain secret trusts in writing, which instruments 
creating the alleged trusts are ûiade exhibits to the bill. The last in date 
of thèse alleged trust agreements included ail the property, real and per- 
Bonal, conveyed and transferred by Whitcomb to Coe, and the powers 
conferred and the trusts imposed on Coe thereby are as follows: 

"Now, in considération of the premises, I, the said Orlen P. Whitcomb, 
hereby autborize and fully empower the said James N. Coe to sel), exebange^ 
or disposç of àny or ail of the said property mentioned in the agreements herein^ 
bef ore referred to, which lias not been aiready disposed of, together with ail of 
the Personal property hereby Conteyed to said Coe to such person or persons, 
and for such pricea and on sueh terms, as said Coe shall see fit, and hereby 
fillly invèsting him with ail the rente, profits, and increase of said property, 
both real and personal, and giving him full authorityto exécute and deliver 
any and ail conveyance or instruments necessaryorpropertooonveyordispoae 
of or in the management of the same, without obtaining my consent thereto; 
and the net proceeds, either cash, securities, or other property, derived from 
the sale of any of said property, or the rents, profita, or increase thereof, said 
Côe is hereby anthorized and directed to hold and apply, when reduced to 
money.on any suin orsums of money now due orhereafterowingtosaid Coe 
from said Whitcomb, and on any Indebtedness incurred in the management 
pf said property; or taxes paid, and on any and ail liabilities now or at any 
time or hereaf ter incurred by said Coe for said Whitcomb, as surety or other- 
•wise, and after the satisfaction and payment of ail such claims and indebted- 
ness whàtsoevér, the balance thereafter to be paid to said Whitcomb." 

It is allégéd that Whitcomb bas no other property out of which cpm- 
plainant can make his debt. The prayer of the bill is that the con voy- 
ances to Coe bé set aside, the trust agreements declared void, and Coe be 
required to account; that thé real estate be sold, and the complainant's 
debt paid out of the proceeds, and the moneys receivod from Coe on the 
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accounting. The complainant died, and the suit ^>■8.s revived in the name 
of Catherine E. ChadbcSiime and Smith W. Chadbourne, his executors. 
Whitcomb appeared specially, and filed a plea to the jurisdiction of the 
court, upon the groUnd that he was a citizen of Colorado, which plea 
was sustained, and the bill dismissed as t6 him. Nocomplaint is made 
of this ruling, touching which counsel for appellants in their brief say: 
"Whitcomb waporiginally made a défendant, but be was dismissed upon 
flllng a plea to the jurisdictioo, and, as we think, properly, under the act of 
August 13, 1888, deflning the jurisdiction of fédéral courts; and no exception 
is taken to the dismissal. " 

After the suit waa dismissed as to Whitcomb, Coe filed a demurrer to 
the bill for want of proper parties, which the court sustained, and en- 
tered a decree dismissing the bill without préjudice, and the complain- 
ants appealed. In the brief of the counsel for appellants it is said: 

"The only question for the considération of this court is as to whether or 
not the circuit court erred in sustaiiiing the demurrer upon the ground that 
Whitcomb was not a party to the action. " 

The opinion of the circuit court dismissing the bill is reported in 45 
Fed. Rep. 822. 

Dam, Kellogg de Severance, (C A. Secerance, of counsel,) for appel- 
lants. 

Charles C. WWson, for appellee. 
■ Before Caldwell and Sanbobn, Circuit Judges, and Shieas, District 
Judge. 

Caldwell, Circuit Judge, {after statîng the facts as above.) The su- 
prême court of the United States divide parties to suits in equity into 
three classes — First, formai parties; second, necessary parties; third, indis- 
pensable parties. "Formai parties" are those who bave no interest in 
the controversy between the immédiate litigants, but hâve an interest in 
the subject-matter which may be conveniently settled in the suit, and 
thereby prevent further litigation. They may be parties or not, at the 
option of the complainant. "Necessary parties " are those who hâve an 
interest in the controversy, but whose interests are separable from those 
of the parties before the court, and will not be directly affected by a de- 
cree which does complète and fuU justice between them. Such persons 
must be made parties if practicable, in obédience to the gênerai rule 
which requires ail persons to be made parties who are interested in the 
controversy, in order that there may be an end of litigation; but the rule 
in the fédéral courts is that if they are beyond the jurisdiction of the 
court, or if making them parties would oust the jurisdiction of the court, 
the case may proceed to a final decree between the parties before the 
court, leaving the rights of the absent parties untouched, and to be de- 
termined in any compétent forum. The reason for this libéral rule in 
dispensing with necessary parties in the fédéral courts will be presendy 
stated. "Indispensable parties" are those who not only bave an inter- 
est in the subject-matter of the controversy, but an interest of such a 
nature that a final decree cannot be made without either affecting their 
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interest, or leaving the controversy in such a condition that its final dé- 
termination may be whoUy inconsistent with equity and good con- 
science. Shidds V. Barrow, 17 How. 139; Ribon v. Railroad Cos., 16 
Wall. 450; Coironv. MiUaudon, 19 How. 113; Williams v. Bankhead, 19 
Wall. 563; Kendig v. Dean, 97 U. S. 423; Alemnder v. Horner, 1 Mc- 
Crary, 634. 

The gênerai rule as to parties in chancery is that persons falling within 
the définition of "necessary parties" must be bronght in, for the pur- 
pose of putting an end to the whole controversy, or the bill will be dis- 
missed, and this is still the rule in most of the state courts. But in the 
fédéral courts this rule has been relaxed. The relaxation resulted from 
two causes: Mrst, the limitation imposed upon thejurisdiction ofthese 
courts by the citizenship of the parties; and, secondai/, their inability to 
bring in parties, out of their jurisdiction, by publication. The extent 
of the relaxation of the gênerai rule in the fédéral court is expressed in 
the forty-seventh equity rule. That rule is simply declaratory of the 
previous décisions of the suprême court on the subjeot of the rule. The 
suprême court has said repeatedly that, notwithstanding this rule, a cir- 
cuit court can make no decree affecting the rights of an absent person, 
and that ail persons whose interests would be directlj' affected by the 
decree are indispensable parties. Shields v. Barrow, supra; Ribon v. RaH- 
road Cas. , swpra; Coiron v. MiUaudon, supra; Alemnder v. Horner, supra; 
Cbk S. M. Co. V. Virginia & G. H. W. Go., 1 Sawy. 685. 

Can a decree be made in this case without affecting the rights of 
Whitcomb ? Before the complainants can hâve the spécifie relief sought 
by the bill, the court must find and decree: Fïrat, that Whitcomb is 
indebted to the complainants in the sum of $5,000, more or less, as al- 
leged in the bill; second, that Whitcomb is insolvent; third, that the 
deeds from Whitcomb to Coe are fraudulent and void as to Whitcomb's 
creditors; fourth, that the agreement between Whitcomb and Coe relating 
to the sale of the property, and accounting for the same, and for the 
rents and profits thereof, is fraudulent and void; fifth, the court must de- 
cree a sale of the lands, and the application of the proceeds of the sale 
to the payment of Whitconab's alleged indebtedness to the complainants; 
sixth, the court must decree that Coe account for the property, and its 
rents and profits, and that he pay the amount found due to the com- 
plainants on Whitcomb's alleged indebtedness to them. If the complain- 
ants are not creditors of Whitcomb, as they allège, or if Whitcomb is 
not insolvent, or if the deeds Whitcomb made to Coe are not fraudu- 
lent, or if the contracts set out between Whitcomb and Coe are valid, 
the bill cannot be maintained. In the judicial détermination of every 
one of thèse issues Whitcomb is an indispensable party. As to some of 
them he is necessarily the only party in interest, the only party who would 
be afi^ected by the decree, and the only party capable of making an in- 
telligent défense. 

The contracts or trust agreements between Whitcomb and Coe, made 
part of the bill, are not fraudulent on the face. Upon their face they 
are valid agreements, under which Whitcomb can compel Coe to account 
v.5lF.no.8— 31 
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fo# thet t)ïôpéiîty, arii its rentSjîfesties, and profits, if the court, in a 
suit td wiïichrWhitoopib waa not a party; should compej Ooe ta account 
for, and tum ovér, the propefty and œoney to the compiàinâàts, such a 
dëctee >woulâ. be no bar to a suit by Whitcomb against Coe; to compel the 
latlérloaccoûtit to bim, àccordîàg- to-the terms of the agreemetitbetween 
them, and for this reason Coe bas a right to insist that Whitcomb shall 
be ralttde s. party for his 'protection; i < <]âlexander v: Hwneri 1 1 McCrary , 634 . 

Fprnlbrly the gênerai^ rule was that a judgment oimt be obtained 
and' execùtioh returned ttwto èonttj or; its équivalent, before a Mil could 
beiifiled to vacate a fraudaient eonveyance, and it was held that the 
debtor was a necessary party to suehaibilli In modem tirties this rule 
hasi' by législation in some of the states and by judicial décisions in oth-- 
ers.-.tindérgone important modifications not necessary tb be 1 noticed in 
the iiecisioh of this caSôi , The caâesi on the subjeot are coiHected in 3 
i^nii'Eqi Jur, § 1415,inote 4; Story, Eq. PI. (lOth Ed.)§ 233, note h; 
Poïh.'Ee.mv § 347. Bpt the moderncases which go to theigreatest length 
in modifyingthe old rule fall far short of supporting the complainant's 
conteutibn in this case. ; In this case there is not only no judgment, 
but it is ôonténded the alleged 4ebtor bas no right to be heard on the 
question aô to whether' h« oives the complainants anything for which a 
judgmeni shôuid be renderéd. 

, 'We do not rest our decibion upon the ground that a créditer cannot 
file a bill to set aside a ft-a^udulent eonveyance of bis debtor, and sub- 
jiect^he property to the payment of his debt, until be bas obtained a 
judgment at law for his debt, and had a return oi mdla bona, (as to 
whifeb, see Gise Vi Beœwregard, 101 U. S. 688;) but upon the ground 
thata créditer cannot iiiWntain a bill to establish a debt against his al- 
l^ed-dëbtori to annial ;the; dcbtor's' conveyances and contraets, and 
appropriaïé bis property and monèy to the payment of the creditor's al- 
leged;idebt) withbut màkihg the debtor a party to a bill seeking such 
reliefi" Il is fundamental to the jurisprudence of this country that no 
court, and, least of aJl, a' fédéral court, can adjudicate upon the rights 
ofone not before it and not subject to itsjurisdiction. 

The decree of the circuit court is aflBrmed. ' 
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St. Louis, I. M. & S. Ry. Co. v. Clabk et oL 
Culsx. a al. V. St. Loms, I. M. & S. Ry. Co. 

(Ci'TcuU Court cf Appeals, SigJvth CireuiL Jaly 19, 1893.) 

1. ATTOinreT ASD Clibst— Commsîjsation-— Contbaot. 

Â law &rm agreed with a railroàd company to instituts proceedinga to reeorer 
certain laud. If the land was reoovered tho attorneys were to reoeive compeosar 
tion commensurate witli their services, but, in case of defeat, only an amount suf- 
flcient to cover expansés. Tlie proceedings resulted in placing the fee title of tbe 
Ituid in the company. Further action agalnst parties claimiog possession under 
taz sales was brought, resalting In décision adverse tothe company. The com- 
pany declined to appeal the case, and settled with the flrm by paying an amount 
Bufflcient to cover ëxpenses. Tbe company afterwards appealed tbe case, and tba 
décision was re.versea, and the land given to the company. Held, tbat the settle- 
ment was no bar to an action by the attorneys under tbe provision of the contract,, 
wbich guarantied to the firm the full fee if the land was ultimately recovered. 

t. BXME. 

The property recovered wa» worth from 135,000 to t.50,000. Tbe trial court al- 
lowed a fee of $5,000 under the agreement, deducting therefrom $3,000 due or paid 
to the counsel wbo conducted thé case to final judgment In the suprême court. 
Held, that this f ully met tbe equities of the casa. 

Cross Appeals from thé Circuit Court of the United States for the 
Éastern District of Arkansas. 

In Equity. Suit by S. F, Clark and S. "W. Williams agalnst the St. 
Louis, Iron Mountain & Southern Railway Company to enforce a lien 
for attorneys' fées. Decree for complainants for the sum of $2,600. 
Both parties appeal. AflSrmed. 

S. F. Clark and S. W. Williama, for complainants. 

Geo. E. Dodge and B. S. Johnscm, for défendant. 

Before Sanbobn, Circuit Judge, and Shibas, District Judge. 

Shibas, District Judge. From the record in this cause it appeara 
that in August, 1878, S. F. Clark and S. W. Williams, then partners 
engaged in the practice of the law under the firm name of Clark & Wil- 
liams, made an agreement with J. E. Redfield, président of the Little 
Rock, Mississippi River & Texas Railway Company, whereby they un- 
dertook to prosecute proceedings for the recovery of a valuable section 
of land situated near Texarkana, which it was believed belonged of 
right to said railway company above named, it being further agreed 
that, in case the property was recovered, said Clark & Williams should 
be paid a large fee, commensurate to the risk, the amount of labor per- 
formed, and the character of the case; but in the event the property 
was not recovered they were to receive only sufficient to cover ëxpenses. 
Under this agreement the firm instituted proceedings which resulted in 
placing the iee title of the land in the name of J. E. Redfield, and 
thereupon an action of ejectment was brought in the United States cir- 
cuit court for the eastern district of Arkansas agalnst certain parties, 
who asserted title to the land under tax sales and deeds made pursuant 
thereto and possession held thereunder. On the trial of this case the 
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court sustained the plea of the statute of limitations, and gave judgment 
for tlje defenilants. By tljis time Mr. Redfield had ceased to be prési- 
dent of the railway company, the same having passed into the contrai 
of a new direçtory, with Jïenry Wood as gênerai manager. Upon the 
rendition of the adverse décision in the ejectment suit, the attorneys 
urged that the case be ^ppealed to the suprême court, but the parties 
then in control of the affaira of the company refused to further prose- 
cute the case. Thereupon the attorneys, assuming that the proceed- 
ings for'the recovery of the lànd had failed, sought for a settlement of 
their claim under the agreement that, in case of failure, they were to be 
paid â fiùm sufficient to cover expenges, and, after much negotiations 
the suim to be paid was fixed at $500, for which thè railway company 
gave its promiasory note, payable on or before January 1, 1886, which 
was paid in due season, and the attorneys executed the following re- 
ceipt: 

"LiTTLE Rock, Akk., June 20, 1885. 
"Beceived of tlie LittleRocfc, Mississippi River and Texas Railway two notes 
of this daté, and due on thé first day of January, 1886, — one to Clariî & Wil- 
liams for flve hundred dollars, and one to L. A, Pindall for three hundred 
and twenty-five dollars. Said notes are in full for the services of said Clarlc 
&iWilliams and L. A. Pindall in the suit of KedSeld against Parks and oth- 
èia^ and also in fùll for flie services of L. A. Pindall in the prosecution of 
W. R. Procis* for tearing up railroad track, before Esq. Sbmers at Arkansas 
City. ' Clark & Williams. 

"L. A. Pindall." 

January Ij 1886, thé firm of Clark & Williams was dissolved, and 
thereafter Mr. Clark, who, it seems, had always had confidence in the 
case, succeeded in convincing the gênerai manager and attorney of the 
railway company that there was good ground for rèversing the judg- 
ment of the oîtcuit court in the ejetftmelit suit; and finally, in Febru- 
ary, 1886, they authorized the suing out of a writ of error in that case 
to the suprême court, upOn the unde-standing that if the judgment Was 
reversed Clark was to be paid $1,000 for his services in the suprême 
court, but was to receiveinothing in case the judgment wàs affirmed. 
Upon the hearing befor« the suprême court, the judgment below was 
reversed, (10 Bup. Ct- Rep. 83,) and the resuit was that the land was 
adjudged to belong to Mr. Redfield, who held thetitle in fact for the 
St. Louis, Iroii Mountain & Southern Railway Company, the sucCessor 
of the Little Rock, Mississippi River & Texas Railway Company. Upon 
the entry of the final judgment in the circuit court pursuant tothe man- 
date of the suprême court, Messrs. Clark & Williams filed a lien thereon 
under the provisions ùf the statute of Arkansas, claiming the sum of 
$5,000, and brought this suit in equity in the circuit court for thé 
eastern district of Arkansas for the enforcement of such lien against the 
land in question. 

In substance the défendant company pleaded in défense that the 
payment of $500 terminated ail claims on part of the firm of Clark & 
Williams, being a settlement in full with them, and that the further 
prdceedings had in the suprême coUrt were tekén under the spécial 
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agreement made with S. F. Clark individually, to whom payment had 
been made of the $1,000 coming to him in case the suit was won. 
Upon the trial before the circuit court the évidence showed that the 
property recovered for the benefit of the railway company was worth 
from 125,000 to $50,000; that the légal services rendered in recovering 
the same were worth at least $5,000; that the company had paid the 
$500 for which the receipt dated June 20, 1885, was givon, and the 
further sum of $1,000 to S. F. Clark, and had aiso become liable for 
the fées earned by other counsel associated with Mr. Clark in the argu- 
ment of the case before the suprême court, estimated at $1,000; and 
upon the whole évidence the court held that the payment of the $500 
and the exécution of the receipt therefor did not, under the circuni- 
stances of the case, estop complainants from claiming further payment 
when the company afterwards appealed the ejectment suit and recovered 
the land, and that complainants were entitled to a fee of $5,000, from 
which should be deducted the payments made of $500 and $1,000, 
and the further sum of $1,000 to cover fées of other counsel at Washing- 
ton, and upon this basis entered a decree for complainants awarding 
them the sum of $2,500. From this decree both parties hâve appealed 
to this court, the railway company claiming that complainants are not 
entitled to any sum, and the latter claiming that the déduction of $1,000 
for fées of counsel at Washington should not hâve been made. 

Counsel for the railway company rely upon the settlement had in 1885, 
the payment of $500, and the exécution of the receipt of June 20, 1885, 
as a bar to any recovery on part of complainants for services rendered 
before that date. The évidence clearly shows that this settlement was 
entered into on the understanding that the litigation over the land was 
at an end, and that the company would not appeal the ejectment suit. 
Under thèse circumstances, the complainants could, under the agreement 
made between them and Mr. Redfield, claim from the company only a 
sum suflBcient to cover expenses, and it was this claim that was settled 
by the payment of the $500. If the company had not subsequently re- 
vived the litigation, there would be no question that the payment so 
made would hâve ended ail claim for compensation under the agreement 
made with Clark & Williams. The agreement, however, to receive $500, 
as payment in full, was not entered into upon the understanding that 
such sum represented the actual value of the services rendered, but that it 
represented ail that the attorneys could claim under the agreement whereby 
they had bound themselves, in case of defeat, not to demand morethan 
the équivalent of their expenses and outlay. The company at that time 
determined not to further prosecute the case, and by such détermina- 
tion compelled the attorneys to accept payment upon the basis of a fail- 
ure to recover the land. Subsequently the company revoked the con- 
clusion not to further prosecute the case, and, upon an appeal, changed 
defeat into victory. In so dping the company availed itself of ail the 
work and services rendered by the complainants from the beginning of 
the litigation. Can it now eijuitably refuse compensation for such work 
and services on the ground of the settlement made in 18i>5 " As already 
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stateaViMt*ettîeniërit'wâè*tfftde upori basis of d'éfçïit in the litiga- 
■tion', thdt fetirriptiori beirigïnàdé by rea^ori of thefact thatthecompany 
rèfuséd to taKe an app'èàl /rom tbe adverse judgment in the éjectment 
suit.- If it shoùld appear'ifet when this settlement \y^s thus bropght about 
the cbttipaily iritfend'edî âftër securlng th^ âettîemènt wlth counsel, to 
then take an apipéal and-furtbet prosecute thelitigàtion, this wobld sbow 
beypha ail doubt- that thfe sbttlement hàd been obtaïHéd by actuàl fraiud 
on part of the company, and iï wbuld nôt stand a moment in a cùurt of 



Thé pi-acticàl result i$ just the sarae, in this case, if the contention of 
the cbiiipflny is now ôdpiaiitied. We do not intimate or believe that 
when thé officers of the Company made the settlement in Jane, 1885, 
they tHën oontemplated àhy further prosecution of the case, or iotended 
to practiçe a fraud upoù bomplainants ; but having induced the com- 
plainants to accèpt $800 as payment in full of their claim Upon the 
ground that nd appeal woilld be taken in the éjectment suit, and there- 
fore the company had derived no benefit from the services rendered by 
complainants, it would, cèrtainly be mùst inéquitable to now permit the 
company to riely upon thiis settlement as an answer to the claim of the 
attorneys for services rendered, and Which hâve in fact resulted in a 
large benefit to the company. The facts, in our judgment, fuUy justify 
the rulingbf the circuit court that the payment of $500 upon the settle- 
ment made in 1885 is nôt 'a, bar to the claim asserted under the provi- 
sion of the coritract which guarantied to the complainants a full fee in 
case the land was ultimately recovered for the raiiway company. To 
hold otherwise would bé to: give to the settlement then made a force and 
efifect which neither of the parties then contemplated, and which would 
in its résulta work a fraud upon complainants. This settlement was ef- 
fectuai and binding, having relation to the situation of the case as it 
was tlien understood by the parties, but when the raiiway company sub- 
sequently changed the situation, and, availing itself of ail the work and 
ôervices previously rendered by the complainants, it revived the litiga- 
tion, and succeeded in maitltaining its right to the land, it thereby re- 
vived the claim on behalfbi complainants to demand compensation ac- 
cording to the ternis of thè con tract made with Mr. Redfield as prési- 
dent of the company. 

The évidence also sustains the finding of the court that the services 
réridèred in carrying through the litigation to a successful resuit were 
fàîrl'y worth the sum of $5,000, and the only question remaining for 
consfideràtion is that presented by the cross appeal taken by complain- 
ants, tp wit, whether thè court was justified in deducting from the gross 
Sum $1,000 to cover expenses of counsel who aided in the présentation 
ôf the case before the suprehié court. What in fact the trial court found 
upon the ambùnt to be paid as fées was that the total sum the company 
shbuîd pay wàs $5,000. -The witnesses wht) testified to the value of the 
services included in their estimate ail the work done in the circuit and 
suprême courts, and it was on this testimôny that the finding was made, 
ailowing the sum nahied as compensation for the légal services rendered. 



LBMOilîE ir. liUNELIN eÔtîNT*?. 487 

The présent complainants are nowclairaing the benefit tff tte services 
rendered in the suprême court; and whLch resulted in the judginent 
awarding the land to the company, and equitably they raust take the 
burden, if they accépt the benefit. The circuit court allowed $2,000 to 
cover the services rendered in thé sïipremë courte and $3,000 for those 
in the circuit court, and upon the latter sum allowtid credîiforthe pay- 
ment of $500 made in June, 1885,, thus finding due the complainants 
the sum of $2,500. : We think this apportionment met the equities of 
the case, and that complainants are not in position to demand any sum 
in excess of : that awarded them. The decree of the circuit court is 
therefore aifirmed on both appeals, each party to pay the cqsts of the 
appeàl by them taken. 



LeMOINE V. DUNKLIN CoUNTY. 

CtrcuU Court C(f Appeals, ElghthCiâ'euit JulySS, 1893, 

No. 88. 

1. liACHBB— TbCBTBES— RSPUBUTIOir 01' Tb^TST— PCKOHASB 01 SWAMP ItAND. . : 

Ttaeissuance of receipts and certificates of purcbase of swamp lands belonglng 
to a county, by the proper offloers therèof^ makes the oounty a trustée holding the 
légal lîtle of the lands for the beneSt of the purcbaser, and lauhes cannotbe im- 
puted to the latter in respect to delay in obtaining a conveyance, untU the oounty 
bas repudiated the trust by some unequivocal act. 

2. Samh— Paroi, Evidence. 

A suit was commenced in 1883 to compel a county to convejr swamp lands to the 
holder of certiflcates of purchase issued by the county offloers in 1857. The défense 
was lâches. The county court was the proper authority for making the convoya 
an'ces,:but there was no statute requirlng demands for deods to be made a matter 
of record. Purthermbre the records of the county had bfeen destroyed in 1873. 
Held that, for the purpose of showing a répudiation of tts relation of trustée 1- ild- 
ing the légal title for the oertiflcate owners, the county was entiiled to show by 
paroi évidence that demands for deeds wère often made to the court in 1868, and 
were continuously refused on the ground of f raud. 
S. Same-^What Constitutbs. 

The delay of Zi years after the répudiation of the trust constituted lâches, and 
plaintift could not maintaiu the suit 46 Fed. Rep. 319, afflrined. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Missouri. Affirmed. 

Statement by Caldm"eli,, Circuit Judge: 

This is a suit in equity commenced on the 2d day of July, 1888^ in 
the circuit court of the United States for the eastern district of Missouri, 
by the appellant, Louis E. Lemoine, against Dunklitt' county, the ap- 
pellee, to compel the county to convey to the aippellànt about 17,000 
acres of land, which the Mil allèges the county holds in trust for the 
appellant, and to require the county to account for the proceeds of snch 
of said lands as it bas sold. Thé lands in question are sWamp lands, 
grantéd by tbe United Sta-tés to the state of Missouri by act of congress 
apprbved September 28, 1850, and granted by the state to the county 
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in 1851> iiîTïe receiver and regisler of swamp lands for the county were 
itxvested l^y la;W: with .authority to sell the swamp lands of the county; 
and, in 1857, thèse officers issued : receipts and certificates of purchase 
for a portion of thèse lands to suijdry persons, Ayho subsequentiy trans- 
ferred fceir rights tO: the appftllwît, The, certificates of purchase were 
in the follQwing forœ: 

"LaSd Office at Kennett, Dunklin County, State of Missouri. 

"ifo.425. ' January 26. 1857. 

"It is lïei'ëby certifled that in pursuanée of law Clark and Eichardson, of 
Shelby «îOunty, atate of Tennessee, oii this day purchased of tlie register of 
thia oiâce, [hère foUows a description of the lands,] at tbe rate of one dollar 
per acre, amounting to dollars, for which the said Clark and Richard- 
son bave made payment in full as requiroù by law. Now, therefore, be it 
known thfit, on présentation of this certiflcate to the governor of the state 
of Missouri, the said Ciark and Bicbardson shall be entitled to reçoive a pat- 
ent for tbe lots above described. 

[Signed] "James B. Kioe, Eegister." 

On the 27th of February, 1857, an act of the législature of the state, 
vested in the county court bf the county the exclusive power to make 
deeds or conveyances of the swamp lands belonging to the county. As 
to the principal portion of the lands, the leading facts, as far as they are 
disclosed by the record, are thèse: An act of the législature authorized 
the county to reçoive the stock of the Dunklin & Pemiscot Plank Road 
Company, at the rate of one dollar per acre, for the swamp lands of the 
county lying within six miles of the proposed plank road. The road 
was surveyed and locatèd, and the oompany issued its stock to the 
county, at the rate of one dollar per acre for the land lying within six 
miles on eaûh side of the line of the road, as located, and received in 
exchange therefor, from the proper county ofScer, ' certificates setting 
aside thèse lahdsi to the company. The company transferred its inter- 
est in the lands under thèse certificates to Clark and Richardson, and 
Clark and the hoirs of Richardson transferred their interest therein to 
the appellant. The plank road was never built. 

, The county answered, among other things, that it had never recog- 
hized appellant's or his grahtors' rights to the lands; that the certificates 
of purchase were procured by fraud; that the lands were never paid for; 
that the plank road wag never built, and the company never intended to 
build it; that the appellant's grantor, Clark, in 1866, while he was the 
owner and holder of said certificates, and repeatedly afterwards, de- 
pianded patentS' for the lands of the county, which had been refused; 
that the lands haye been in the adverse possession of the county more 
than the peripd required;by the sta tûtes of limitations to bar an action 
for their recovery; that the county had at ail times, and continuously, 
from the year 1859 down to the bringing of this suit, distinctly notified 
Clark and bis grantees that said certificates were fraudulent and void, 
and that it would not cpnyey to him or his grantees the said lands; that 
during ail of that time, the county, tp; the knowledge of Clark and his 
grantees, was selling and conveying thèse lands to bona fide purchasers, 
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who went înto possession and made valuable improvements, and that a 
large proportion of the lands hâve thus been sold; that appellant haa 
been guilty of lâches, and that his claim is stale. Other défenses were 
pleaded, not necessary to be noticed. A demurrer was flled to the bill, 
which was overruled. 38 Fed. Rep. 667. Upon final hearing, the 
court below dismissed the bill for want of equity, (46 Fed. Rep. 219,) 
and the complainant appealed. 

E. Cunningham, Jr., and Edward C. Eliot, (Phiïïipa, Stewaft, Omning- 
ham & Eliot, on the brief,) for appellant. 

G. H. Shidds, Jos. Dickson, and Ekneioua Smith, {Ckaa. P. HawUns, où 
the brief,) for appellee. 

Beforé Caldwell and Sanborn, Circuit Judges, and Shibas, District 
Judge. 

Caldwell, Circuit Judge, after stating the faots as above, delivered 
the opinion of the court. 

The relation between the vendor and vendee of lands under an ex- 
ecutory contract to convey is that of trustée and cestui que trust of an 
express trust. This was the relation established between the county 
and the holder of thèse Certificates. There bas been contention at thë 
bar whether such a trust is an express or an impliéd trust. Calling ît 
by either nanie will not change its nature or vary the rights and ob- 
ligations of the parties. By whatever name called, it is a trust which 
imposed on the county the obligation to convey the lands to thb 
holders of the certificates, and to hold the légal title to the lands in 
trust for that purpose. Leum v. Hawkins, 23 Wall. 126; Lemoine v. 
Dunklin Co., 38 Fed. Rep. 567. With référence to trusts of this nature, 
the rule undoubtedly is that, so long as nothing is dône by the trustée 
or the cestid que tniM to change their relations, the mère efflux of time 
will not impair the obligations of the one or the rights of the other. 
In express trusts no length of time is a bar, and lâches will not be im- 
puted to the cestui que trust until the trustée plainly and unequivo- 
cally dénies the trust, and such déniai cornes to the knowledge of the 
cestui que trust. But when the trustée of an express trust, by clear and 
unequivocal acts and déclarations, répudiâtes and disavows the trust, 
and such répudiation is brought home to the cestui que trust, from that 
time the bar begins to run, and lâches may be imputed to the cestvi que 
trust. This rule is not questioned. But it is earnestly contended that 
there is no compétent évidence to show that the county ever repudiated 
the trust prior to 1886, when the présent complainant demanded a deed, 
which was refused. The real question in the case is fairly stated by thé 
learned counsel for appellant to be, " Whether or not appellee ever be- 
foré that time [1886] repudiated or denied the trust in such a way as to 
make it the duty of appellant or his grantors to bring their suit, is the 
question for the considération of the court." This is a question of fact 
upon which we bave had no difficulty in coming to a satisfactory con- 
clusion. ■ The paroi évidence to prove Clark's demand on the county 
«ourt for a deed, and the court's refusai to raake the deed in 1866, is 
objected to on the ground that the county court is a court of record, and 
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tha,tit^.,9p<5Îft^ aots caa , qnlyrhei proyed by its reporcJSr . Thçre are sevi- 
ejal tip|W(?ia to itbe objèçtjoiito this testimpny. la tie first place, tha 
<«>unty reqord^rjncluding the records oftbe county çpurt for that p&- 
r|0;d,,aîie.9iipTjrn to havebeeftd^troyed by fire. ,It must be remenabered 
that t^B pjçijy object pf the -te^tiijaony is to establish the fact that the 
coiiriity, d4ga\^owed the tru8;t,J!ind: that Clark had notice of the fact. It 
would seem that the testïmony of persons who were présent and saw 
Clark e^chiWt his certiificateis, and heard him demand deeds on them, 
and heard the county juclge refuse his demand, and deny the validity 
pf the;cer|4âcates, is at thisiday, açd under the çircamstances of this 
case, the best attainable évidence of thèse facts. The court ta^es judi- 
càal npticeiTpt the gênerai condition and history pf the country. It is 
very well known that county courts in Missouri at those times, in counties 
like Dunklin, were not very formai or ceremonious in the transaction of 
the county?8 businiiess. There was a good deal of pristine simplicity in 
the procédure of thèse courts in those times. The business of the citi- 
zen with th9: cpli(ft was n^ually transacted writhout the intervention of a 
iawyer, and justice was not ddayed or baffled by forms and technicali- 
ties. Thje citizen baving business with the county conferred freely 
with the qpunty judge aboot lûany matters, withput the formality of a 
written petitipQj It is not likely that Clark filed any written pétition 
requesting the county to make him deeds. It is more probable that 
the request was made orally, an4 that the refusai Was made in the same 
way by tho; cpunty judge. , The fact that this request was frequently 
preferred by Clark during the pieriod of three years renders it highly 
improbable that it was in ^riting, or 'that a record was ever made of 
any of the ftemands and refusais. 

One of the witnesses, who bas been surveyor, prPsecuting attorney, 
and représentative of th© county, testifies that for several years — heis 
quite certain fpr as nïany as three years, beginhing with 1866- — Clark 
was présent at,,"almost e very court trying to get tbè county court to issue 
a patent on thesecertificatea,'! and thftt the court ^'refused to patent the 
lands." In answer to the qvwetioa, " What werethe actions of the court, 
if you remember?" he says, ^'Well, the court gotso it did not pay much 
attention to bim. You kno!(V it was a common thing." Certainly there 
is nostatute or rule of law whichi made it the duty of the county court 
to make a record pf Clark's request and its refusai each time that he made 
it, and such; rçpejated requeste and refusais can undoubtedly be proved 
by paroi, for the purposes desiïed in this case. It is not a record, or its 
contents, that isBought tobe.pïpved* The object of the évidence is to 
prpvetfaat Clark, had knowlôdgeof the fact that the county, by itsduly- 
authorized agen^, denied the validity of the certificates, and repudiated 
i(;i3iÇlaim tp Iheiands. Forthifl purpose we think it is compétent original 
évidence. Indepeijdently of thia t^stimony, it is apparent from the other 
évidence in th^. case that Clark had knowledge of thèse facts while he 
oontinued to be the owner and holder of the certificates. His claim to 
the swamp lands pf the county was a matter of public interest. It con- 
cerned every taxpayer in the cpunty, and would be talked abont and 
AisQussed, i a? Buoà ttiings alway^ are among the people. The atti- 
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tude of the county in the matter"was, of coursé, knowii to the county 
officers, ànd, in àll probability, toevery intelligent citizen in the county. 
Besides, the deeds from the county to the purchasers of thèse knds were 
being placed on the public records, and the purchasers were enteriug 
into the actual possession of the lands and improving thein. It is in- 
credible that the man who claimed that the county was uuder obligation 
to deed the lands to him should be the only man in the county who did 
not know the county denied his right, and was selling the lands to others. 
It is a fair conclusion frorn ail the évidence that Clark had knowledge 
that the county denied his rights and repudiated the trust as early as 
1859, and it is conclusively shown that he had that knowledge in 186d, 
and that at thèse times he was the holder and owner of the cértificates 
which are the foundation of this suit. The county began the sale of 
the lands in 1859, and down to the briuging of this suit had sold over 
10,000 acres, mostly to persons who settled upon and improved the 
same. The lands hâve greatly ihcreased in value. AU the public rec- 
ords of the county hâve been twice destroyed by fire, once during the 
civil war, and again in 1872. The persons who were in officiai positions 
in the county at the time the complainant's cause of action accrued, and 
who had knowledge of the rights of the county in the premises are dead, 
or hâve gone to parts unknown. Clark, then the owner and holder of 
thèse cértificates, is dead, and his partner, Richardson, who was inter- 
ested with him in sbme of the cértificates, is dead. 

Upon thèse facts the court below rightly dismissed the complainant's 
bill on the ground of lâches. 46 Fed. Rep. 219. The court wiJl not 
speculate as to what défense the county had to the deinands now made 
upon it, or whether it had any. It is enough to know that with full 
knowledge that the county repudiated the trust, and was dealiug with the 
trust property as its own, the cestui que trtist delayed for more than a 
quarter of a century to bring suit to enforce the trust. No excuse is 
shown for this long delày, and there was no reason for it compatible 
with an honest purpose. By reason of this delay the facts of the trans- 
action can never be known. The records of the' county hâve been 
destroyed, and the parties, save the county and the witnesses, are dead. 
It is a significant fâct that even complainant himself is without the 
original évidence and records necessary to the maintenance of his suit, 
and is compelled to ask the court to accept secondary évidence, for the 
reason, as stated by his çounsel in' their brief, that "the original in- 
struments, and the original records thereof, hâve been lost or destroyed." 
Whether the complainant's secondary évidence is the best attainable, or 
wliether it is sufïicient tbr the purpose intended, we nced not inquire. 
The appeal made for its admission and considération proves that the 
ravages bf time hâve not dealt alone with the defendant's records and 
évidence, and shows how futile it would be for the court to âttempt to 
deal with the case upon facts which transpired 30 years ago. Time and 
its accidents hâve interposed aii insiirmountable obstacle tb such an in- 
quiry. But one thing is certain in the case, and that is the lapse of time. 
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The calençîar cannot be impeached, and it testifies with conclusive force 
to thé gross lâches of the complairiant and those under whom he claims. 

Lâches is impùted independently of the statute of limitations. Courts 
of equity apply the doctrine on principles of their own, and time is 
only one of the circumstances to be considered in its application. It 
is settled, say the suprême court, "that lâches is not, like lir^Hations, a 
mère matter of time, but principally a question of the iniqu^y of per- 
mitting the claim to be enforced, — an iniquity founded upon soine 
change in the condition or relations of the propertv or the parties." 
Ùaltiher v. CadweU, 145 U. S. 368, 12 Sup. Ct. Rep". 873; Godden v. 
Kivimdl, 99 U. S. 201; MackaUv. Casilear, 137 U. S. 556, 11 Sup. Ct. 
Rep. 178. 

Referring to this doctrine, Mr. Justice Brewer, in delivering the 

opinion of this court in Naddo v. Bardon, 4 U. S. App. , 51 Fed. 

Rep. (493, said: 

"Np doctrine is so wholesoaie. when wiaely adininistered, as that of lâches. 
It prevéiits thé résurrection ofstale titles,, and forbids the spying out froni 
the récïordà 6f ancient and abandoned rights. It requiresof every ownerthat 
he take cSre of his property, and pf every claimant that he make known his 
daims. It gives to the actual and long possesaor security, and induces and 
Justifie^ bim inall efforts to make valuable thé property he holds. It is a 
doctrine ^eceived with favor, because its proper application worlts out justice 
and equity, and often bars the holder of a mère technical right, which he has 
abandoned for years, from eiiforcing it when its enforcement will work large 
in jury to many." 

i The lapse of time which will induce the court to apply the doctrine 
may be longer or shorter, depending on the circumstances of the par- 
ticular case. Ampng the circumstances which will induce. its applica- 
tion in a cpmparatively brief period are the changed condition of the 
property, particularly in respect to its value and the number of inno- 
cent parties to be injuriously pfiected, (^Oil Go. v. Marbury, 91 U. S. 587; 
Fdù V. Patrick, 145 U. S. 317, 12 Sup. Ct. Rep. 862; GaUiher v. Oad- 
wdï, 145 U. S. 368, 12 Sup. Ct. Rep. 873; RaUroad Co. v. Sage, 4 U. 
S. App, 160, 1 ce. A. 256, and 49 Fed. Rep. 315; Naddo v. Bar:lon, 4 
U. S. App. — ^, 51 Fed. Rep, 493.) the death of the parties, the death or 
removal of witnesses, and the loss or destruction of public records or other 
muniments of title. Nearly ail oî thèse circumstances are présent in 
this case. . 

Upon the authorities and the ciroucnstances of this case the appellant 
was bài-red by lâches many years before this suit was instituted. Relief 
has been denied on the ground of lâches, where the dday was only 2 
yënia.XHolgate v. Èatm, 116 U. S. 33, 6 Sup. Ct. Rep. 224; Société Foji- 
oerè y: Mi7Ziten, 135 U. S. 304, 10 Sup. Ct. Rep. 823;) where it was 4 
yeàrs, (OU Co. V. Marbury, sii/pra; Haywardy. Bank, 96 U. S. 611; 
Ûrédp, Co.w.ArhanspsGent. R. Co., 15 Fed. Rep. 46,) where it M'as 5 years, 
(ilarwoodv. RaUxoadCo., 17 Wall. 78; Dwoison v. Davis, 125 U. S. 90, 
8 Sup. Ctl Rép. 825;) where it Was 6 years, (Qalliker v. Oadwdl, supra;) 
where it was 7 years, {Brown v. Cpunty of Buena Vista, 95 U. S. 157;) 
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where it was 10 years, and the suit was grounded on an express trust, 
{Naddo V. Bardon, supra;) where it was 14 years, (^Railroad Co. v. Sage, 
mpra;) and where it was 28 years, {Félix v. Patrick, mpra.) The list of 
cases might be multiplied indefinitely. They embrace ail kinds of obliga- 
tions and property rights, and turn upon facts as varied as the transac- 
tions of men. It is not necessary to look beyond the décisions of this 
court for authorities to support the proposition that complainant, if he 
ever bad any rights, has long since lost them by lâches of himself and 
those under whom he claims. RaUroad Co. v. Sage, supra; Naddo v. 
Bardon, swpra. The doctrine of thèse cases ia fuUy supported by the 
authorities cited in the opinions and by the récent judgments of the 
suprême court in the cases of Qalliher v. Oadweli, supra, and Fdix v. 
Patrick, mpra. The decree of the circuit court is affirmed. 



Naddo v. Bardon et al. 

WircuU Court of Appeals, Eighth Circuit, jnly 6, 1892.) 

No. 93. 

1. LA.OHÏIS— WHiT CONSTITUTES— EXCTTSB. 

Plaintift sued to recover land formerly owned by him and olaimëd by défendants 
under an exécution sale, recorded deeds executed by hls attorney in fact, and tax 
titles. Plaintifl alleged that the judgment was void, and tbat the other transfers 
were avoided by fraud on the part of the attorney. The suit was brought 17 years 
after the exécution sale and the deeds of the attorney, and 13 years af ter the tax 
titlés were recorded. To excuse his delay he alleged that for 10 or 13 years be had 
lived ia Canada, and that "until reoently be bad not learned of the extent to whlch 
the transfers" sought to be avoided bad been made; that for about 10 years he 
had known that the attorney and others claimed that he had lost ail rights in the 
land, bnt until reoently he bad been too poor to en force his "rights. HeW, that he 
was guilty of lâches, which the allégations of the bill were not sufaoient to excuse. 
47 Fed. Eep. 782, affirmed. 

2. Same— ExPKKSS Trust— Rbeudiation. 

The fact that défendant was complainant's trustée under an express trust will 
not avoid the efEect of lâches where the blU itself allèges that more than 10 years 
before it was filed défendant claimed that complainant had lost ail right to the sub- 
jeot of thé trust, and ref used to account to him. 47 Fed. Rep. 782, affirmed. 

3. Same— FaAUD— What Constitutes. 

Where a person assumes the management of property under a power of attorney 
only three days before his prinoipal's title thereto is divested by tbe expiration of 
the period of rédemption from a sherift's sale, his failure to disbharge the judg- 
ment and redeem from prior tax sales is not, in the absence of a showing of means 
wherewith to accomplish thèse purposes, such a fraud as will avoid the eftect of 
lâches on the prinoipal's suit to recover the property from the agent or his grantees 
claimine under such sheriS's sale and tax titles. 

Appeal from the Circuit Court of the United States for the District of 
Minnesota. Affirmed. 

Statement by Bbeweb, Circuit Justice: 

This Case cornes on appeal from the circuit court of the district of 
Minnesota. In that court a demurrer to the bill was sustained, and a 
decree entered dismissing the bill. 
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The facti?, as tbey a|>f*ar'from the bill, are, in, a général wayy as fol- 
lows: Plaintiffand appellant on Jariuary 1, 1863, reoeivôd.froin the 
United States a pateijt loPithe landin controversy, situated in St. Louis 
couhtyj Minn., to wit: The S'. W. i of the N. E.iof section 5, town- 
ship "49, range 14. On JUne 26, 1863, plaintiff, intendipg to remove, 
and în fact removing, to the province of Québec, Can., executed a con- 
véyànoe to his nephew, Pierre Etu. Though in form a warranty deed, 
it was intended by the parties only as a power of attorhey to enable said 
Etu to manage and control the property in the absence df plaintiff. On 
July 7,;1864, having refurned to the county of St. Louis, and Pierre 
Etu having retnoved to Canada, the latter conveyed the land to plaintiff 
by a deed: executed in Canada, in the French language, duly executed 
according to the laws of Canada, but not witnessed or acknovyledged acr 
cording to the laws of this state. In September, 1870, plaintiff removed 
to Marquette county, Micli., where he resided 12 years, and then re- 
moved to Canada, living there till the commencement of this suit. Dur- 
ing ail thèse years he never revisited the county of St. Louis. On the 
24th of September, 1870,, ^e executeda power ofattorneytoone Richard 
G. Coburu, giving him power to sell and convey the lands, with right 
of substitution. Ttiereatter, and in 1872, a suit was brought against 
plaintiff by J. D. Ensign in the district court of said county of St. Louis, 
and a writ of attachment issued. Insuch suit a judgment was rendered, 
and under the judgtneut a levy and sale was made of the tract in con- 
troversy to John C. Hunter, of Duluth, for the su m of $400. A certifi- 
caté Of |àlé was issued by thé shèriff on the lOih dày of M.arch, 1873. 
The title conveyed by thissale passedto James Bardon by certain c ui- 
véyaiiCéë of date July I5,.l875,,and June 1, 1876. On Mairch 7, 1874, 
by proper written instrument, James Bardon was substituted by Riihird 
G. Cobiihi as agent for jthq plaintiff under the authority given in the 
power of attomey, and on May 13, 1874 j a quitclaim deed was executed 
by said Bardoû under sûch power of attorhey and substitution by which 
the land was conveyed to John Q. Hubbard, and on the next day said 
Hubbard, under previous arrangement, reconveyed the land to said 
James Bardon individually, the consiileration expressed in each of thèse 
deeds béing the isum of onë dollar. AU the instruments up to and in- 
cluding the deed to Hubbard were duly apd promptly recorded in the 
office of the r^gister of deeds of the county; but the deed of reconvey- 
iancë lyas rioit paped on record for over ayeàr, and hot till June 4, 1875. 
On May 14^1876, Bardon obtained a quitclaim deed to himself from 
Pierre Etp^fdii.lhèreprèseutatipn that there was a defect in the latter's 
conveyance to plaintiff, arid that such quitclaim deed would perfect the 
title of plaintiff. On June 4, 1875, Bardon bonght the land at a tax 
Baie forihte teck taxes bf .1872, and tookfth'a deed tohimseltv In 1878 
the land was sold at another tax sale for the taxesof 1874, and. bid in in 
the name of Mary Bardon, themsterof said James Bàtdon^ and by her 
con??éyedi tolthim; "'Thèse d«eds were also promptly recorded. On 
Febiruaiifj^4ù;18S0, James Bardon icon^eyed: the- proipertylto Henry W. 
Sage for a considération stated in tlia.iîeed of. ' $2^260. :Some,othér 



traiifileirs: tQok place subsequently, by y^hich ail the titles tra^isferred 
tbrpugb thèse various transactions passed to Frederick W. Paine, who 
on JuCi6l9i 1886, platted the land as an addition to tbe city of Duluth, 
under the nAme and style of "West Park Division of Duluth," whioh 
plat was on August 30, 1886, duly recorded. Thereaftei; lots were aold 
in tbis addition by bim to différent persona. On May 11, 1891, tbia 
suit waa commenced. Some 94 persons werie made défendants, — ^James 
Pardon, the substituted attorney, and the others, lot and block bolders 
in the West Park division. The bill sets out the various conveyances, 
over 120 in number, by wbich thèse parties claim to hold title. The 
circuit court sustained the demurrer, and dismissed the bill on the 
ground of lâches. 

F. 0. Clark, H. 8. Lord, and Alfred RvsseU, {Clark & Pearl, on the 
brief,) for appellant. 

R. R. Briggs, WalterAyerst and Alfred Jaques, (Jaques & Hudson, Charles 
E. Clague, Thomas Fairfax, Byrona A. Porter, James H, Porter, Henry 
Kirchman, and Arnold Peffer, on the brief,) for appellees. 

Before Bbewkb, Circuit justice, and Calowell and Sanbobn, Circuit 
Jndges. 

Bbeweb, Circuit Justice, (ajïer dating the fada.) No doctrine is so 
wholesome, when wisely administered, as that of lâches. It prevents 
the résurrection of stale titles, and forbids the spying out from the rec- 
ords of ancient and abandonèd rights. It requirea of every owner that 
he take care of his property, and of every claimant that be make known 
bis claims. It gives to the actual and longer possessor security, and in- 
duces and justifies him in ail efforts to improve and make valuable the 
property he holds. It is a doctrine received with favor, because its 
proper application works out justice and equity, and often bars the 
faolder of a mère technical right, which he bas abandonèd for years, 
from enforcing it when its enforcement will work large injury to many. 

The gênerai facts we bave stated instantly suggest that this is a proper 
case in wbich to apply and enforce that doctrine. Plaintiff, in 1870, 
left the property, and moved to a distant country. So far as appears 
from the bill, from the time of his removal to the bringing of this suit — 
over 20 years — he not only never saw the property, but also never did 
a single tbing to protect his possession, or give notice of any rights in 
it. Seventeen years before the commencement of this suit the légal title 
passed from him, and so passed by recorded deed made by an agent un- 
der power of attorney; if not by the Ensign judgraent and sale. Two 
tax titles, in 1875 and 1878, were added to those made by the sheriff's 
sale and the deed under the power of attorney, and 13 years elapsed 
after thèse titles were placed on record with no note of warning from him 
to any one that he sti'J had or claimed any right to or interest in the 
property. The land is a tract of about 40 acres, so near to the city of 
Duluth as to become an addition to it. By the census of 1870, Duluth 
was a small place, having a population of 3,131; by that of 1890, a 
large and prosperous city of 33,115 inhabitants. This rapid increase in 
population, tpgetber with the devplopment of railroad and other indus- 
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tries, ôf #hich the court may fairly take judicial notice, make it évident 
that this addition to tiie city mnst hâve wonderfully increased in value. 
The multitude of deeds which the plaintiff desoribes in his bill show 
that many pensons hâve bought lots relying upon the recorded title, and 
his allégation is that many of thèse purchasers hâve made improvements 
on the lots SO i^urchaséd by the érection of dwelling houses. In other 
Words, he sùmmôns into court nearly 100 persons who hâve in good faith 
made homes on the lots in this addition, relying on the sufficiency oî 
the titlès they hâve purchased, and Without a warning from him that he 
had anyclaims upon the property. Surely, unless there besomestrong 
and clèar excuse for his silence thèse many years, equity and good con- 
science forbid that he should now dispossess them of their homes^ and 
take to himself the value which their labors, coupled with that of their fel- 
low citizens, himself not among the number, hâve given to this property. 
Thé excusés tendered.are absence, ignorance, and poverty. We quote 
4ir6m the bill the allégations in refepect thereto: 

j. . "And your orator allégés that for abôut ten or twélve years last past he bas 
tesidèd in Canada, but thabtfae traiiafers of the propérby of your orator, as 
prevlously set forth, and as appear by the records of the register of deeds for 
the said county, hâve been made without the knowledge and consent of your 
orator; And your orator bas iiot until quite recently learned of the extent to 
wMçh suoh tranafers hâve been made» 4-nd your orator further allèges that 
for about ten years he bas known that the said James Bardon and others 
c).ai{nëd that he had lost or forfeited his rights to the said land, and that the said 
Bardon refused to account to him for bis transactions with regard to the 
iàme, but your oratur haS during ail said time since learning of such wrong- 
fuï and fraudaient dealings on the part of said James Bai-don, been poor and 
unable to pay the expense of litigatjon necessary to enforce his rights in the 
cou^, and bas been unable to procure, until recently, the assistance necessary 
to enforce bis rights." 

It appears elsewhere, as heretofore stated, that he bas never been baok 
to St. Louis county since he removed therefrom in 1870; so that he bas 
been absent from the county in which the land is situa ted for over 20 
years, the last 10 years ôf which he bas lived in a différent country. 
But absence of itself is no excuse. Travel and communication are easy. 
If he could not or did not care to go to Duluth, he could easily bave 
wifitten and ascertained exactly what was being done with the property, • 
and with equal ease bave given notice of his claims. This is not a case 
wherè a party is ignorant of the property or his title, as if it had de- 
scœded to him by inhèritance through the death of an ancester, of wbose 
death he was nnaware, for he had himself taken the title from the gov- 
érûbient, and had lived upon the property. There cannot be one law of 
lâches for the résident and another for the nonresident. In the case of 
Brodemk's WiU, 21 Wall. 503, 519, the suprême court, in référence to a 
«milm excuse, said: 

"They do not prétend that the facts of the fraud are shrouded in conceal- 
mentk but their plea is that they lived in a remote and secluded région, far 
from meana of information, and never heard of Broderick'a death, or of the 
sale of his property, or of àny events connected with the settlement of hia eS' 
tate, until many years after thèse events had transpired. Parties cannot thus, 
by their seclusion from the means of information, claim exemption fromi tbe 
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laws tbat control human affairs, and set up a right to open up ail the transac- 
tions of the past. The world raust move on, and those who claim an interest 
în persons or things must be eharged with knowledge of their «tottM and con- 
dition, and of the vicissitudes to which they are subject." 

See, also, McQvMdy v. Ware, 20 Wall. 14. 

Neither is bis poverty any excuse for his lâches. It is to the glory of 
our profession in this country that it is ever ready to champion the cause 
of the poor; and no man who has a just claim, and makes an effort to 
assert it, will ever fail cl securing the needed professional assistance. The 
courts are always open, and the lawyers are always wiUing and at hand; 
and if he fails to establish his rights it is because he does not make an 
effort to assert them. In Hayward v. Banlc, 96 U. S. 611 , 618, it was 
observed: 

"No sufflcient reason is given for the delay in suing. His poverty or pecun- 
iary embarrassaient was not a suËQcient excuse for postponing the assertion 
'of his rights." 

And in the récent case of Washingtmi v. Opk, 146 U. S. , 12 Sup. 

et. Rep. 822, a similar excuse was presented, and adjudged insufRcient. 
See, also, DeEstrada v. Water Co., 46 Fed. Rep. 280. 

Nor is mère ignorance, unexplained, an excuse. Indeed, his igno- 
rance, as disclosed by the bill, was not as to the fact, but only as to the 
extent of the adverse rights. Notice the way in which this matter of ig- 
norance isstated: He allèges that the transfers, set out at length in the 
bill, were "imade without the knowledge and consent of y our orator; and 
your orator has not until quite recently learned of the extent to which 
such trarlsfers hâve been made." Ail that can be justly inferred from 
this is that as each transfer was made it was made without his knowl- 
edge or consent. How soon thereafter he became a ware thereof is not 
disclosed. That he only quite recently learned of the extent to which 
they had been made carries with it the implication that he long since 
knew of some transfers. In other words, he did not know of ail until, 
on examination by himself or counsel, he found them on the record. 
And that this is the true construction is strengthened by the clause fol- 
lowing, in which he allèges "that for aboùt ten years he had known that 
the said James Bardon and others claimed that he had lost or forfeited 
his rights to said land, and that the said Bardon refused to account to 
him for his transactions with regard to the same." This is a clear décla- 
ration that for more than 10 years prior to the suit he knew that his title 
was disputed, knew that his agent repudiated ail responsibility, and yet 
he took no steps to enforce or even make known his rights. Surely, un- 
less we ignore ail the décisions of the suprême court of the United States, 
as well as those of other courts in respect to the necessity of prompt ac- 
tion in order to call into exercise the powers of a court of equity, we 
must hold that this delay of 10 years after knowledge is such lâches as 
will bar plaintiff of relief. The case of McQuiddy v. Ware, 20 Wall. 14, 
is closely in point in this respect. In that case the title of the plaintiff 
to certain property had been divested, or sought to be, by judicial pro- 
ceedings during the late war, he being at that time in the Confederate 
v.5lF.no.8— 32 
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Statesj *fidîyet no challetige wagmadeby him of thQee jpToeeedings until 
ëixl yéàrS-éftët its closej and in respect to that the court observed: 

'^Wfay tlvlÉ délàyî. The, plaintifE say? Ke Was in ignorance of them until re- 
cently, and that, as soon as fae ascërtained ihétn, he tOok stfpsto assert bis 
rights. SuCh a gênerai allega^tion wilL qpt suflQce to proyo^ç the interposition 
«f a PWrt, 5ff , çquity. It wi)ï pot do to romain willfully ignorant of a thing 
readily "^scertàînable. Thère has bèenfrée and uninterrupted communication 
betwieiàh ïënnessee and Missouri sincé tlie war closed, and the courts every- 
whei-e'àccèasible for the prdseoution of any cause of action. Besides, in the 
vëry natlire of things, thecomplainant must hâve Iinown soon after it oc- 
:curre!d:thàt an iraproved farm, oqceoGOUpied by him, was in the possession 
0? adverse claimants. This vsfas notice aufficient to put hiin on inquiry, and 
thjs jjiqHJry would baye resultéd in a^pertaining ail the facts stated in the 
bill. Thère ié no reason given for the dèîay, nor any facts and circumstances 
on wbich any satisfactory excuse can be predicated. " 

Butit ia earnestly said, by counspj that, while lâches is often invoked 
in cases of constructive fraud and resulting trusts, it is never accepted as 9, 
defens^ ili a cage of an e:;Epres8 trust apd actual fraud; and the leading 
cases ôl'Vkftç/ioMd v. Giràd, i How, 56fl, and Prevoà y. Grdtz, 6 Wheat. 
4SI, are cited. It is doubtless true that, where an expiess trust is once 
shown: to ç^ist, it is presumed to continue; and therefore no lapse of 
tinie ■vrijl defeiaV an action to enfqrcë fighfs under it. But when that 
trust isrepudiftte^,; and ^noiiylëdge pft^^ répudiation is brought home 
to tixB f^y,i que trust, the casé is brought within the ordinary rules of 
iimitfl,tiQitW! ftnd lâches. , Speidel v. Henrid, 120 IJ, S. â77, 7 Sup. Ct. 
Rep, 0IÔ, Hère, as we hâve seen, thp plaintiff allèges that he knew of 
the existiéiice of adverse rights, that bisown title was disputed, and that 
his agent jrepudiated ail obligations inpre than 10 yeàrs before he com- 
meneed this suit, And tbe disavowal of the trust was not by indirec- 
tion, or a mère ioference from the cQpduct of the trustée, but direct and 
unequivocal. ,He admits that his agent and trustée claimed that he had 
lost ail rights in the property, and refused to accouht to him, and that 
he had known this fact for years. Thus he shows a known and distinct 
répudiation, land one of long stan4ing. In the récent case of Hammond 
V. Hopkins, 14ZXJ. S. 224,,2^0, 12 Sup. Ct. Rep. 418, it appeared that 
the trustées purçhased, as çharged bere, through an ihtermediary at 
the^r pwn salej and that eoyrt,; through the chief justice, said: 

"Each case muBt necessarily be goyerned by its own circumstances, sinçe, 
tbougb thfi lapsp of ^ few years may be aUlBcient tQ defeat the action in one 
case, a longer pçiriod maybe heldreqnisitèin another, dépendent upon the sit- 
uation of the parties, the èxtent of their knowledge or' means of information, 
great changes In values, the Wantof ptobable gioUnds for the imputation of 
intentional fraud, the destruction of spécifie testimony, the absence of any 
Teasonable impediiuent or hindrance to the assertion of tbe alleged rights, and 
the like. Marsh v. Whitmore, 21 Wall. 178; Landsdale v. Smith, 106 U. S. 
391, 1 Sup. Ct. Bep, 350: J^orr,is v. Haggin. 136 IJ. S. 386. 10 Sup. Ct. Eep. 
942; Maokall v. Cjsisileàr., W U. S. 556, 11 Sup. Ct. Kep. 178; Satiner v. 
Moulton, 138 Cf.' S.' 486, Il Sup. Ct. Eep. 408. Undoubtedly tbe doctriiie îs 
establisbéd thàt & ttustee cannot purchasë or deal in thé tl-ust property foi 
bis own beneflt or on his own behalf, dlreotly or indîreotly. But such a pur- 
chase is not abâolutely void. It isonly yoidable; andias it may be conflrmed 
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by the parties interested directly, so it may be by long acquiescence or the 
absence of an élection to avoid tlie conveyaneé within a reasonable time after 
the fàcts corne to the knowledge of the cestui que ti-ust." 

— And quoted the language of Mr. Justice Griee in Badgerv. Badger, 2 
Wall. 87, 95, that a party seeking to avoid lâches "should set forth in 
his bill specitically what were the iinpediments to an earlier prosecution 
of his claim; how he came to be so long ignorant of his rights, and the 
means ùsed by the respondent to fraudulently keep hini in ignorance; 
and how and when he first came to a knowledge of the matters alleged 
in his bill; otherwise the chancellor mayjustly refuse to consider his 
case on his own showing, without inquiring whether there is a demurrer 
or formai plea of the statute of limitations contained in the answer." 
See, also, the cases of Félix v. Patrick, 145 U. S. 317, 12 Sup. Ct. Rep. 
862, and Gnlliherv. Qidwea, 145 U. S. 368, 12 Sup. Ct. Rep. 873. 

But is this a case of actual Jraud? Bardon, the alleged wrongdoer, 
was not substituted as agent until March 7, 1874; and the deed which 
he executed was on May 13, 1874. But the property was sold on the 
lOth of March, 1873, on an exécution sale, and the time for rédemption 
expired on the lOth of March, 1874;. so Bardon's responsibility as agent 
or trustée never arose until within three dajs of the time for the deed un- 
der the sheritï's sale. It was no fault of his that the land was sold uhder 
that sheriQ's sale, nor that the land had been theretofore sold for taxes; 
and no misconduct or fraud is charged against Coburn, the original agent 
and attorney; nor does it appear that from the time he was substituted 
as agenti 9P attorney he had received or could hâve realized a single dol- 
lar Ibr the payment of thia judgment or the discharge of the taxes. 
Where, then, was the actual fraud? It is true the bill allèges "that 
from the time of the making of the said power of attorney to the said 
Coburn by your orator up to the présent time the said property has been 
of large value, and the proceeds from the use of the sarae from the very 
first were ample, and more than ample, to pay ail taxes and expenses 
that could legally be brought against the said land;" and also that "the 
said land was worth from eight to ten thousaud dollars, at least, when 
the said Bardon conveyed the same to the said Hubbard for one dollar, 
and took a deed back to himself for the amount as aforesaid." And it 
also appears from the power of attorney given to Coburn that there wns 
a clearing of four acres on which plaintiflF had erected a shanty. But 
surely, if Coburn, during the years of his agency, was unable to realize 
from the property money enough to pay the taxes and discharge this 
judgment, it could hardly be expected that Bardon in three days could 
accomplish that resuit. It is also true that the plaintifif allèges that the 
judgment was rendered without personal service, and that it was in- 
formai, irregular, and void. But it appears that he had propertj' within 
the jurisdiction of this court, to wit, the land in controversy; that it 
was subject to attachment, and that the statutes of Minnesota author- 
ized suits by attachment against nonresidents. The proceedings were 
had in a court of gênerai jurisdiction, in favor of whose validity are ail 
presumptions; and no defect in the proceedings is pointed out, nothing 
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to jvistify the gênerai allegaf ion that the judgment was informai, irregu- 
lar, and void. Can it be that under such a gênerai allégation the court 
is to treat that judgnient as void? Counsel urge that it is sufficient to 
put the défendants upon answer; and that, when the facts are ail pre- 
sented, they will show how and why the judgment is void. But it is a 
lamiliar rule that a party who seeks to explain lâches must make a 
fuU, clear, and spécifie statement of ail the tacts upon which he relies. 
No generality of statement will sufïice. And when the title which is 
cha]lenged rests partly upon a sale under a judgment of a court of gênerai 
jurisdiction, an averment that the judgment was informai, irregular, and 
void, without the spécification of any fact showing its invalidity, will 
be considered as a mère allégation of a conclusion of law, and not as a 
statement of fact. So that, upon the facts as presentéd in the bill, this 
alleged wrongdoer, Bardon, the substituted agent, assumed responsibil- 
ity to the piaintiff only three days before the plaintiff's title was eut ofF; 
and there is no such showing of meàns, coupled with duty, as makes 
his failure to protect the, plaintiff's title an enormous wrong and fraud. 
While we do not mean to sày that there was no breach of duty, yet the 
reasonable and natural inference frotn the facts as statéd is that Bardon, 
having, no obligations tp the piaintiff, saw that by the attachment pro- 
ceedings and exécution sale the title was passing away, and intending 
or having arranged to purchase the sheriff's title, sought to make it 
clearer and stronger by adding a conveyance under thè power of attor- 
ney. In other words, it was not the effort of an agent to rob his prin- 
cipal, but the efiôrtof a stranger to get an agent's deed to ëtrehgthen an- 
other title. In that aspect of the case, Bardon's Conduct, though, if 
challenged promptly, subject to condemnation, wâs not such gross and 
outrageons fraud as will long years thereafter outweigh the lâches o. 
piaintiff. Indeed, as there is no spécifie allégation that piaintiff was ig- 
norant of the proceedings in the Ensign Case, his long-continued inaction 
after knowledge of the varions trànsfers is suggestive of the fact that he 
recognized that his title was destroyed by that sale, and that he there- 
fore ceaëed to take any interest in or pay any attention to the property. 
In any view that we hâve been able to take of this case, it seems to us 
that, if any rights remaihed to the piaintiff after that Siale, his long delay 
in asserting them has not been excused ; and that the decree of the cir- 
cuit court in dismissing the bill on the ground of lâchés was correct, and 
it must be afSrmed. 
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In re Manderson d aiL 
{Ctrcidt Court of Appeals, TMrd Circuit. Augnst 16, 1899.) 

1. Bminbht Domain — Condbmnation bt United Statbs— Compbnsation. 

Act March 8, 1891, authorizes the secretary of war to modify existing plans for 
the excavation of Petty's island and the adjacent shoals in the Delaware river, but 
déclares that th9 title to any additional lands "acqulred" for this purpose shall be 
vested in the United States without charge. Held that, in view of this express 
déclaration that no compensation shall be paid, the government has no constitu- 
tion \l power to institute condemnation proceedings to obtain such lands, and that 
there is nothing in the aots of April 34 and August 1, 1888, giving ofBcers of the 
govemment gênerai authority to prooeed by condemnation, which qualifias or re- 
moves this co^idition against compensation. 48 Fed. Kep. 896, afilrmed. 

i. 8\MB. 

A suggestion that the compensation would be paid by voluntary contributions is 
without merit, for that resource is too uncertain to justify condemnation. 

8. SaMW— ClilCUIT COUBT OF ApPEALS— JUDIOIAl. NOTICE. 

The circuit court of appeals could not take judicial notice of independent proceed- 
ings in ths trial court and other courts of the circuit, for the condemnation of 
other lands such proceedings not being a part of the record. 

ErroT to thé District Court of the United States for the District of 
New Jersey. 

Pétition for the condemnation of lands belonging to Andrew Man- 
derson and others for the use of the United States. The pétition wàs 
dismissed below for want of authority in the government to maintain 
the proceeding. 48 Fed. Rep. 896. The writ of error was sued otit to 
review this judgnaent. Affirtned. 

J. Warren Coidston and Samud Dickson, {Henry S. White, U. S. Atty., 
and 0. V. D. Joline, on the brief,) for plaintifif in error. 

Wm. G. Hannis, for défendants in error. 

Before Dallas, Circuit Judge, and Butler and Wales, District 
Judges. 

Wales, District Judge. Proceedings were instituted in the court be- 
low forthe condemnation of certain lands lying within thestateof New Jer- 
sey, and which are required by the United States for continuing the im- 
provenient of the harbor at Philadelphia. A pétition was filed by the 
proper officer of the government, describing the lands necessary to be 
taken, naming thèir owners, and setting forth the substance of the sev- 
eral acts of congress which, it is alleged, authorize the said proceedings. 
The acts of congress referred to in the pétition are: 

(1) The act of March 3, 1891, entitled "An act making appropriation 
for sundry civil ex penses of the govemment for the fiscal year ending 
June thirtieth, eighteen hundred and ninety-two, and for other pur- 
poses," and containing the following appropriation: 

" Engineer Department. For improving harbor at Philadelphia, Pennsyl- 
vania; continuing improvement; removal of Smith's island and Windmill 
island, Fennsylvania, and Petty's island. New Jersey, and adjacent shoals, — 
three hundred thousand dollars: provided. that the plan for the improve- 
ment may be modifled by changing the line limiting tbe excavation on Petty's 
island to such position as the secretary of war may consider désirable, and 
vtbe materîal to be removed f roq said islands a.nd shoals under this appro- 
tiation, and appropriations heretofore made, shall bé deposited and spread 
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on League island, and to the extent of the cost of such deposit and spreading 
the saiU appropriations are tereby made availBblel provided, further, that 
thetitle to any additional lands aequired for this purpose shall be vested in 
the United States without charge, to tlie latter." 26 U. S. St.* 977; s 

(2) The açt of April 24, 1888, entitled «An act to iacilitate the prose- 
cuti'ftnof Works projected for the improvemeiit of rivers and harbors," 
whjc!ti|r^(i8 as folio ws: 

"That the secretaryof war naay cause procepdjnjrs to be instituted, in the 
namè qf the United States, in any court havlhg jurisdiction of such pro- 
ct'etiings. for the acquirement by conderanation of any landvright of way, 
or materfal needed tu enable hira to maintain, operate, or prosecute Works 
for the itnprovement of rîvei'S and harbors fbr which provision has been 
made ,hy ,l»w ; such. proceedings to be prosecuted in accoidance with the 
laws relating to su'ts fur the comlem nation of property of the states wherein 
the procebdings may be instituted: provided, however, that when the owner 
of sueh Irtndj right of way, or material shall flx a price for the same, which 
hi the opiftion of the seerrfajry.of war shall be reasonable, he may purchase 
the sarae at such priée wiihoùt further delay: ami provided, further, that 
the secretaryof w^r is heret)y authorized to accept donations of lands or ma- 
terials requirèd fbi- the mriliilènance or prosecution Of such Works." 25 U. S. 
St. 94. 

(3) The actiOf Auguçt 1, 1888, entitled "An act to authorize condem- 
natiop c^f Jflnd for sites of public building, and other pnrposes," which 
reads thps:, , 

"That in every case in which the secretary of the treasury, or any other 
oflScer of the governipent, hap% been, or herea.ter shall be, amhorizeil to pro- 
cure real estâte for the ereètiph of a public building or for othf-r public uses, 
he shall be, and heréby is, authorized to acquire ilie same for the United 
States by condeinnatioii, under judiciàl process, whenever in his opinion itis 
neccssary oriadyànlageous! toi the jrovernment to do so; and thè United 
States circuit or district courts of ilie district wheiein such real estafe is 
located shall liave juiisdiction of proceedings for such condenination; and It 
shall be the dutyof tlie atl^ney ^encrai of the Uiiitfd States, nj. on every 
iipplivation ot tlie secrtfaryo^ tliç tieasiiry, linder tliis ait, or such other offi- 
cer, to cause proceedings to be coihmeftced for condenination nithin thirty 
days from the tedeipt of thé application at the depaituient of justice. 

"Sec. 2. Tiie practice, pleadingS. forms, and m<kles of proceeding in 
caust'S iirising mider the protl^sions of this acl stiail confoim, as near as may 
be. to the practioe» plendinga, forras, and procebdings existing at the tiuie in 
llkecaiises ip^l^he courts of ijçfjord of the state within which such circuit or 
district courts are hèi.i, any rii'lebf the court to the contrary notwithstand- 
Ing." 25 U. S. St. 357. ^'' 

Référence is algp maçle ^jiithe pétition to the act of congress of August 
11, ; 188^5 whejeiby, the ^qtu,,of $500,000 was appropriated for iniprov- 
ing the harbor at PhiladiKlphia by the renfiQval ofSmith's island and 
WipdmiU.isJajÇii^, in the, state of Pennsylvanja, and Petty's islapd,in the 
stOfte of.î^jew'îirersëy, orîisuiqh parts of thena, and the shoals adjacent 
thereki!» aSDaftyîberequiBeiiî ; ;. 

"Frovidfiid, that ho pai:t>(if this sum shall ^bëexpendPd until the title to 
thé JandS foriBihg'Saldisiànds shall beadqaH-edahd vested in the United 
States withoiit ctiàii!giB<to itftie^ latter bëyond ttiree hundred thousand dollars 
of the sQia béreié'uppropihited." 25 U. Si Jât; 403. 
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The pétition further states that the seûretary oî war had approved the 
modifications of the project for improving the harbor of PhiladeJpbia, 
by changing the line limiting the excavation upon Petty's island, in- 
volving the removal of about 23 acres of land in addition to that portion 
of the island acquired under the provisions of the river and harbor act 
of August 11, 1888; that the secretary of war had also requested the 
attorney gênerai of the United States to commence proceedings for the 
acquirement of said lands by condemnation, and the latter officer had 
directed such proceedings to be instituted. 

The pétition concludes with the prayer that, due notice having been 
given to the persons interested, the court will appoint three commis- 
sionersy as provided by the laws of the state of New Jersey in like causes, 
to appraise said lands required by the govemment, and the interest there^ 
of of the several owners, and " to assess the damages to be paid by the 
United States of America therefor." 

Thè pétition as originally filed was amended by leave of the court, by 
inserting iii its appropriate connection the foUowing matter, to wit: 

"ïhat thé owners of such lànd hâve fixed a price for the same which, in 
theopniionof the secretary of war, is unreasonable ; that your petitioner 
cannot agrée with theowners for the purchasetbereof; atid that, in tlie opin- 
ion of the secretary of war, it is necessary and advantageous for your peti- 
tioner toacquire the same by condemnation under judicial process." 

On final hearing of the motion, made in behalf of some of the own- 
ers of the lands, to dismiss the pétition for the reason that the acts 
of congress therein cited "exhibit no authority in the court for condem- 
nation and adverse taking of the lands in said pétition mentioned, and 
that, therefore, the said proceedingis without warrant of law,"the péti- 
tion was dismissed by the court below, and its décision is now brought 
hère on a writ of error for review. 

The sole inquiry presented by the record is, do the acts of congress, 
above recitedj authorize proceedings to be taken in the court below for 
the condemnation of the lands described in the pétition, and for their 
acquirement by the United States in that mode? It is unnecessary to 
discuss the gênerai doctrine of the right of eminent domain and its ap- 
plication to the présent case. Article 5 of amendments to the constitu- 
tion of the United States prohibits the taking of private property for 
public use without just compensation. If the use for which it is 
proposed to take such property is not a public use, or if the owner 
of the property is not to be paid an ; équivalent, to be lawfuUy ascer- 
"tained, for its loss, then no proceedings for condemnation can or 
should be allowed. The counsel for the government do not dispute 
this proposition, but insist that the condition, which is contained in 
the second proviso of the act of March 3, 1891, that the title to the 
lands to be acquired "shall be vested in the United States without 
chaire to the latter," is iramaterial. They admit that the owners of the 
property kniist be compensated for its loss, if it shall be taken by the 
government, but they say that the questions of compensation, its amount, 
and tbe tiiue and manner of its payment, do not now arise, and wUl be 
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determinêd hereafter. . Authority for the condetnnation proceôdings îs not 
claimed under this act, but by virtue of the acts of April 24:, 1888, and 
of August 1, 1888. It is contended that the word "acquired," used in 
the provisè of the act of iMarch 3, 1891, when read in connection with 
tbe two othér acts, meansthat, if no purchase can be made by the sec- 
rétary of war for a reasonable priée, or if the title to tlie landa cannot 
be acquired gratuitouslyi then they may be acqujred by condemnation. 
The proceedings for condemnation are for the purpose of fixing the priée 
to be paid to the property owners, and title to the lands wiJI not pass 
until that price bas been paid. Such we understand to be the argu- 
ment in support of the petitionw 

The act of April 24, l'888, authorizes the secretary of war to purchase 
land or materids needed for the improvement of rivers or harbors, for 
which provision has been made by law, at what he may consider to be 
a reasonable price, without further dèiay, or to accept donations of the 
same, and, when thé lahd Or material cannot be obtained in either of 
thèse modes, to institute pïoceedings for their acquirement by condem- 
nation:. Tbe. act of August 1, 1888, is a gênerai law, and gives author- 
ity to any offiçer of thegovernment who has been, or hereafter shall be^ 
authorièed t6 procure real estate for the érection of a public building, 
or for bther public uses, to aequire thé same by ôondemnation under 
judicial process, whetièver in bis opiriiori, it is nécessary or advautageous 
for the government to do so. But thèse laws were enacted subject to the 
constitutiohal restriction that private property shall not be taken for 
public use without compensation. Corigress intended that compensation 
should foilow the condemnation proceedings in every case, and the omis- 
sion to riiake ah appropriation in advance to pay the damages assessed 
for taking the property constitutes no bar to such proceedings, for the 
faith of the government is always a guaranty for that payment. The 
act of March 3, 1891, however, excludes any inference or implication 
that the 23 additional acres on Petty's island are to be bought or paid 
for by the United States. This act, by its express terms, provides that 
the land needed for continuing the improvement of the harbor shall be 
acquired, if at ail, on the condition that the title shall be vested in the 
United States without charge to the latter, and there is nothing to be 
found in the acts of 1888 which removes or qualifies that condition. 
Whether the three acts referred to are construed separately or together, 
no warrant can be found for instituting proceedings for the condemna- 
tion of this land. The aqt of March 3, 1891, was properly interpreted 
by the learned judge of the court below to mean that the land was to 
be acquired by a voiuntary conveyance from the owners, or from their 
grantees, and in that event the United States would expend the su m of 
$300,000 in the excavations and removal of obstructions contemplated 
by the act. 

Counsel for the govémment bave xequested us to take judicial notice 
of certain proceedings bad in the court below, and in the United States 
circuit court for the eastern district of Pennsylvania, for the condemna- 
tion of other lands than those descfibed. in the pétition, and which be- 
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longed to some of thèse same respondents; but, as those proceedinga 
form no part of the record, they cannot be allowed to afifect the présent 
inquiry. It may be remarked, however, that the former proceedings 
were begun and prosecuted under the act of August 11, 1888, wherein 
the sum of $300,000 was appropriated for acqtiiring title to the landa 
mentioned in that act. In that case there was color of authority for 
the appointment of commissioners to assess damages, since, strictly 
speaking, it could not be known in advance that the assessment would 
not fali within the sum appropriated by congress; and the fact that the 
appropriation did fall short, and the deficiency was made up by volun- 
tary contributions from other quartera, afFords no justification for the 
proceedings in the présent case. The pétition now before the court prays 
that commissioners may be appointed to appraise the lands, and " to as- 
sess the damages to be paid by the United States of America therefor," 
in face of the fact that congress bas declared in the plainest language 
that the United States shall not be liable for any charges in obtaining 
title to the property, and no other source is pointed out from which the 
owners could obtain redress. 

The statement of counsel that the damages would be paid by voluntary 
contributions, as was donc under the former proceedings for acquiring a 
part of thèse lands, is too uncertain to be relied on. Had the order prayed 
for been granted in the présent case, the owners of the lands condemned 
would bave had no claim against the government for the damages 
awarded, and there is no known légal procédure by which the other 
parties interested in the acquirement of the lands could hâve been com- 
pelled to contribute the sum required for obtaining the title. The only 
certain resuit of granting the order would bave been to subject the prés- 
ent owners to the injury of holding a clouded title, in the event of the 
refusai by the petitioners, or by the respondents, to accept the finding 
of the commissioners. In any view which may be taken of the matters 
set out in this record, the dismissal of the pétition by the court bdow 
was correct, and its judgment is, therefore, affirmed. 
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Nàn|pls'AiirMnrES«-xi(sdi,TKScttu-BBBoBiTo»a'^Rtosbi or Ssiuorr. 

..l^eindorser Qf.anote which la discountedrby a. national bank. and whlch ma< 

tilrës 'aftëii' the bank becoînës insolvent and'a receiver is appointed, t» entitled to 

' 'Mt olff' ftgaiiist tbe noté tlxb amoubt of his deposits in tfae bank at the tlme of its 

fftilBra. 49 Fed. Kep. 937, afflrmed. Arvutrong y. Scott, 86 Fed. Rep. 63, and 

Stephetu V. SaïudhTnatm, si Mo. App. 833, diiapprbved. 

In Errôr' tp the Circuit Court of the tlbited States for the Easteni 
DistWçt <iï Pfeiinsj^lvamk/ 

Actiop hy Robert M. Yardley, receiver of theKeyStone National Bank, 
against' Gebi'gé IV. Clothièr, as the indorser of thfee promissory notes, 
l^he ciï(?uît court held tHat défendant was entitled to set ofif aeainst the 
ri6tè$ tl^é'amoûirt of his dèpôsits in the bank at the time of its failure, and 
enteïedt j^dgment for défendant, as provided in the case stated. 49 Fed. 
Rep. 337. PlaintifF brings error. Affirmçd. 

Sîiàs'W. Polit, (John R. Eead and H. B. GxH, on the brief,) for plaio- 
tiff in errot.' 

Geo. W. Hûtkins, for défendant in error. 

Beforé Dallas, Circuit Judge, and Walbs and Geeen, District Judges. 

Wales, IJistrîct Judge. The case stated shows that thèse were actions 
brought by Robert M. Yardley, receiver of theKeystone National Bank, 
against George W. Clothier, as the indorser of three promissory notes of ' 
the aggregate amount of $390, which had been discounted by the bank 
for the défendant before the date of its insolvency, but did not mature 
untilthereaftèr, and wereduly protested for nonpayment. On and before 
the dày thé bank was closed by the examiner it was indèbted to the de- 
fendant', on his account as depositorj in the sum of $1,127.96, which still 
remains unpaid, and the défendant claimed the right to set off so much 
of this deposit as would be sufficient for the payment of the notes. 

It is apsigned for error that the court below rendered judgment for the 
défendant in each case. 

It is not strenuously denied that if the notes in suit had matured before 
the date of the bank's insolvency the right to set off a portion of the 
deposit equal to their amount would hâve been perfect; but it is contended 
that, the rights of the parties having become fixed at the date of the 
insolvency, to now allow the set-off of subsequently maturing notes in the 
hands of the receiver would efifect a préférence to the défendent over other 
creditors, and thereby violate certain provisions of the national banking 
act. The provision chiefly relied on is that contained in section 5242 of 
the United States Revised Statutes, which provides — 

"That ail transfers of the notes, bills of e:cchange, or other évidence of debt 
owing to any national banking association, or of deposits to its crédit; ail 
assignmenta of mortgages, sureties [securities] on real estate, or of judgments 
or decrees in its favor; ail deposits of money, buUion, or other valuable 
thing for ita use, or for the use of any of its shareholders or creditors, and al) 
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payments of money to either, iinade after the comrpission of an act of insol- 
vency, or in contemplation therçof, rnade with a view to prevenfc the applica- 
tion of ita aasets in the raanner prescribed by thia chaptér, or with a view to 
the pi-efereùce of one creditbr to ànbther, except in the paytdent of its circu- 
làting notes, — sliall be utterly null and void." 

The rule of set-ofFis well underatood to be that in ail cases of mutual 
crédit only the balance that shall appear to be due upon an adjudication 
of the mutual accounts should be paid, and it is that balance only which 
is the debt and is recoverable; that mutual obligations for the payment 
of money c&ncel each other; and. that the death or insolvency of either 
party will make no différence in ihe adjustment of their mutual accounts. 
This rule may be modified by exCeptional circumstatices, or by statute, 
but is gellërally applied as hère stated. The allowance of set-ofif hak.been 
frequently objected to in the distribution of insolvents' assets and in the 
settlement of décadents' estâtes for the reason that it would create préfér- 
ences among creditors, but thè controlling weight of authority bas estab- 
lishedthe doctrine that, in the absence of express statutory prohibition, 
a set-off of a debt owing to the défendant will be allowed if it was due 
when the creditor's rights attached, whether the debt sued on was due 
at the same time or matured subsequently. In Skiks v. Houston, 1 10 Pa. 
St. 254, 2 Atl. Rep. 80, the défendant was sued by Skiles, as theadmin- 
istrator of Henderson, on a promissory note which Henderson had dis- 
counted for the défendant before his death, and which matured subse- 
quently. Henderson had been a banker, at whose banking house the 
défendant kept a running account, and had on deposit there at the time 
of Henderson's death an amount nearly equal to that of the note, against 
which he claimed to set ofif the deposit pro tanto. Henderson's estate at 
his death was utterly insolvent. The objection was rnade that to allow 
the set-off would be, in effect, to prefer a creditor, and interfère with the 
due administration of the estate; but the court said: 

"When the plaintifî's intestate died he was already indebted by a corapleto 
and perfect obligation to the défendant Houston. Suit could hâve been 
brought immediately by Houston, and recovery had for the wbole amount, 
notwithstanding the note held by Henderson against Houston, becauae the 
latter was not yet due. Itis évident, then, that when upon Henderson's death 
the note against Houston passed to his administrator, it diil so clogged with 
the whole of Henderson's dbbt to Houston, for the very reason that it was a 
perfected debt at the time of Henderson's death. Nor, in such case, is Hen- 
derson's insolvency at ail material." 

In Bosler^s Adm'r v. Bank, 4 Pa. St. 32, in which the facts were the 
reverse of those in Skiles v. Houston, the court decided that the set-off 
was not allowable for the simple reason that it would disturb the course 
of administration, because the debt owing to the bank by Bosler did not 
mature until after the death of the intestate, who had died insolvent, 
while the debt of the bank to Bosler was due at the time of the latter'a 
death, and in the mean time the right of creditors of his estate had in- 
tervened. The décision in this last case bas been commented on and 
explained by the same court on several occasions. In Light v. Leininger, 
8 Pa. St. 403, it was held that a debtor may set off a debt due him by 
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his (îreditot at the timô of the latter's death, though the estate of the 
crëditoï' b^ însolvent, and the court there said : 

"Tjieça^epf Bosler'a Adm'r v. Banh, upon which the plaintiff hung his 
hopes, ià liot in point. The décision in that case wenton the ground that 
the character of the claims was flxed at the time of the decedent's death ; and, 
as tbe note of the défendant in that case was not due, his représentative was 
entitled to detnand and recelve f rom the banlc the amount of the deposit of the 
dece^sed as assets." 

Iq Jordan V. Sliarhch, 84 Pa. St. 366, the court said: 
"When Boslerdied, the bank had nodebt for which it could sue, while 
Bosler's right pf action was perfect before his dealli. But at the moment of 
his death the law took possession of his estate for the beneflt of his creditors, 
he bpiijg insolvent. It was nqt the case of a mère voluntary transfer, but 
new riglts sprung into bëing on the instant of his death. " 

In, Shiles V. Hoxiston, supra, the court makes the following comment: 
"In, the, présent case the defeudant's right pf set-ofF aiready existed at the 
time of the plaintiff's [intestate's] death. But if it already existed it would 
be an ànômaly that it is taken away _by the noiimaturity, at that sarae time, 
of thé décedent'a claim agaïnSt him. ' Plaintiff's counsel admit, and it is un- 
doubtedly true, that if the intestate's claim against the défendant was mature 
at the intestate's death, the right of set-off was complète. Why was it not 
equally complète in case of the immaturity of the intestate's claim? Cer- 
tainly not because of anything decided in Bouler'' s Adrn'r v. Bank, because 
that décision denied the right only because it did not exist at the death of the 
intestate, and, as other rightâ intervened at the moment of the death, they 
could not be impaired byaright which orily came into existence subsequently. 
Hère thé right of set-ofE exiSted priorto the death of the Intestate, and there- 
fore prior to the rights of the other creditors to- equal distribution. The dis- 
tinction is yery plain, and dpes not require f urther élaboration." 

In Re Middle Dîst. Bank, 1 Paige^ 684, the chancellor decided that 
any équitable offset which -the debtor had at the time the bank stopped 
payment was not altered by the appointment of a receiver, and that it 
ma'de no différence whether the debt of the bank was then payable or 
hàd become due since; and also that if the real debtor was unable to 
pay, and the receiver '\vas ebmpelled to resort to the indorser, who was 
eventùally tb be the loser, he had the saçae équitable right to set off bills 
wbjch he had at the time tjie bank stopped payment. To the like effect 
is Fan Waggoner v. Gadighi Go., 23 N. J. Law^ 283, where it was held 
that "the assignées take a bankrupt's property in the same condition, 
and subject to the same burthens, as the bankrupt himself held it." In 
that case the chief justice sîiid: ; 

"I am of the opinion^ both upon principle and authority, that the debtor 
of an insolvent corporation loses none of his rights by the act of insolvency; 
that he bas the same équitable right of set-off against the receivers that he h, \ 
agàinst the corporation at the time of its insolvency; and consequently, thiiu 
a debtor of the bank, \yhether his îndebtednéss has actually occurred or not 
àt thé tinie of the insolvency, may In equity set off against his debt either a 
deposlt in the bank or bills of the bank, bonaftde received by him before the 
failure of the bank. " 

In Hadev. McVay, 310hioSt. 281, Which was an action by the receiver 
of an insolvent national bank against' the défendants as drawers and ac- 
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ceptors, rëspectively, of a bill of exchange, the same gênerai principle 
was recognized to this extent: That"thereceiverholdstothe bankand its 
creditors the relation, substantially, of a statutory assignée. A right of 
set-off, perfect and available against Ihe bank at the time of his appoint- 
ment as receiver, is not aEfected by the bank's insolvency. He succeeds 
only to the rights of the bank at the time it goes into liquidation." Bee, 
also, Clarke v. Hawkins, 5 R. I. 224. Most precisely in point is Bal- 
bach V. Frdinghuysen, 15 Fed. Rep. 685, where Judge Nixon says: 

"I hâve much less difïicuUy with regard to the other question raised by the 
pleading and the évidence, to wit, the right of the complainants to offset the 
amount ot their crédits on the books of the bank at the time of the failure 
against the tvro promissory notes for $1,500 each, which the bank had re- 
ceived from them for discount in the inonths of July and August preceding 
thé failure. It is unqiiestionably true that if the Newarli National Bank 
held thèse notes at the time of the failure, and was entitled to receive the 
amounts due thereon when they matured, such offset might be made. " 

In Snyder's Sons Go. v. Armstrong, 37 Fed. Rep. 18, Judge Hammond 
pertinéntîy remarks, referring to section 5242: 

"I Bhould not hold our act of congress to hâve abrogated so important a 
principle of the administration of insolvent estâtes as the right of set-off, ex- 
cept upon the most explicit déclaration to that effect, or the most imperative 
implication arising out of the necessities of construction. * * * The re- 
ceiver is, in my judgment, under the act of congress, only an insolvency as- 
signée, representing in his relation to the depositors, on the subject of set-off, 
thé bank itself. * * * ^nd it seems to me plain that that section is no 
more in the way of allowing a set-off where the note passed into the bands of 
tbe receiver before maturity than where it passed to him after it became 
due.» 

Thèse authorities fully sustain the defendant's plea of set-off, but the 
plaintifPs counsel has cited a few décisions which require notice. In 
Armstrong v. Scott, 36 Fed. Rep. 63, the court decided that — 

"The unmistakable force and meaning of the law is to place ail unsecured 
creditors upon the same footing of equality. When the plaintifl was ap- 
pointed reOeiver, the défendant was in the list of unsecured depositors, to 
whom payaient — the bank being insolvent — was prohibited. The défendant 
had then no right of set-off, nor any equity against its note, not then ma- 
tured, which passed to the receiver; ïo allow the set-off, now that the note 
has matured, and thereby make payment in fuU to the défendant in part dis- 
charge Of its obligation to the bank, would be contrary not only to the policy 
of the law, but also the plain meaning of its provisions." 

So far as this question has been passed upon by the fédéral courts, 
the décision in Armstrong v. Scott stands alone, and it dérives no sup- 
port from the cases referred to in the opinion of the court by which it 
was rendered. Thus in Hade v. McVay, supra, as already noticed, it 
was held that a right of set-off, perfect and available against the bank 
at the time of the appointment of a receiver, was not impaired by the 
bank's insolvency. In Banh v. Tayhr, 56 Pa. St. 14, the court refused 
to allow the set-off of a claim against the bank, which had been ac- 
quired by the défendant after the bank's insolvency. Bung Manufg Co. 
V. Armstrong, 34 Fed. Rep. 94, has no relevancy to the présent question^ 
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Sf^fiMêV, Schvxhmann, 82 Mo. App; 333, adopts the identioal knguage 
of Ârmtrong v. Scott, and referar to «ome additional authorities, whichj 
on ieSamination, are fyund to be decided on a dif erent state of facts. 
la Bank V. Price, '22 Ffed. Rep. 697, the bank had niade a payment to 
aicreditofafter its insolveiicy, and under circumstaniies which made the 
paj'ineht a violation of the terms of the statuts, as being a trausfer of 
assets with intent to prefer. The inteàt to prefer was a just inference 
from the act of the bank officiais. In ^e Commercùil Bank Corp., L. R. 
1 Ch. App. 538, there "was an appeal by the officiai liquidator of the 
bânk fi'oril'liie decréeof the master of the tolls, who had nnade an order 
rëètraining him from n'egotiating certain bills of exehange. The bank 
w^g ipdefoted to the compjainants; wh'o ,sdught to prevent the negotiation 
olUxe b^Is, which had been accepted by them in order that they might 
set ofif against them on maturity a debt due from Ihe bank. Lord Jus- 
tice TtJRNKR, in rèversîng the judgment below, said; 
, "There is npt, as I apprehend, any right on the part of the complainants, 
either at law or equity, to sèt off against their future liabijjty upon the bills 
accepted by them the présent liability of the bank to them lipon the bank's 
dishbnored acceptances; nôt was therè any ground upon wHich thè complain- 
ants are en titled to insist iïpon their aiceptah ces being retaineil and held by 
the bank uiitll they beeàtnti due, in order that the set-ofE which would then 
arise may be made available to them." 

This wouid seem to favor the présent défense, fpr hère the notes in- 
dorsed by Clotbier had ipatured in the handsof the receiver, and the 
depositof the 'défendant th us became a valid set-off. The notes could 
hâve been indorsed aw^j* for value, as had beën dorie in Balbach v; 
Frdinghuysen, supra; but as this was not done by the bank or its re- 
ceiver, the d-efendant was entitled to his set-ofiF. The statute was de- 
signed to prevent fraudulent transfers of assets and payments of money 
made by theubank with a view to prevent the appliciation of the assets 
in the manner prescribed, or with a view to the, préférence of one 
creditor to anbther; but the allowance of the set-ofif of the defendant's 
deposit would not be a violation of the statute under any fair and rea- 
sonable construction of iià provisiofife|. The application of the rule 
that rautual accounts are to be ^djus^éij in such manner that only the 
balance constitutes the debt to be recoyered is, as bas been seen, estab- 
lished by a long line of judicial précédents, and is not forbidden by 
the language or the meaning of the national banking act. It folio ws 
that the judgment renderçd by the court below in each of thèse cases 
^hould be and is affirmed. 
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Chamberlain b.Mensing. 

:, (Circuit Cowrt, D. Soufh, CaroHna. July 11, 1893.) 

1. pLKABnio— Ambndmènt— New Gaùsi; of Action. 

; Uoder Code 8. C. S 194, wMoU govems tbe'f ederal courts in actions at law In that 
State, no amendment proposed at the trial can bç allowed for the purpose of intro- 
ducing a neW cause of action. 

8. Samb— AdiON To Recover Lakdb. 

Whe^e, in an action to reooyer lands and damages for the wlthliolding thereof, 
thé ppmplainant avers thaï défendant is in possession of said lands wrongfuUy 
'Witblidlâing tbem f rom plaintifF, a proposed àmendment adding an averment of illé- 
gal an4 tortnous disseisin, with Intent to conyert the lands to the use of défendant 
witUout any légal daim, does not set up a nëw cause of action, but is merely an 
amplification of the bld one^ 

8. Same^0a>iasbs. 

The damages in such an action are properly placed in the prayer for relief, which 
is ntf part ôf the cause of action, sinfee they are merely an incident of the wrong al- 
légea,, and itecessarily flow from it; and, as the amendment to the cause of action 
heightens and colors the wrong, an amendment should also be allowed increasing 
the damages pray ed for. i 

At Law. Action by D. H. Chamberlain against Henry C. Mensing for 
théi recovery df land, and damag«s for the withholding thereofw On mo- 
tion to amend complaint. Allowed. 

Mitcheli & Smithi for plaintiff. 

Northrop. &Memminger,ioTdeîfind&nt. 



SiMONTON, District Judge. This is an action for the recovery of real 
property. In South Carolina the plaintiff can in such an action join 
claims for the recovery of the land, with or without damages for the 
withholding thereof, and for the rente and profits of the same. Code 
S. C. § 188, subd. 5. The plaintiff brings bis suit for the recovery 
of the land, and for damages for withholding the same. In his third 
paragrapb he charges that défendant is in the possession of the said lands 
wrongfuUy withholding the same from the plaintiff. He proposes to 
amend by adding to , this section the averment of illégal and tortuous 
disseisin in the taking and holding possession by the défendant, with 
intent to defeat the Wellrlsnown right of plaintiff, and to convert the 
same to tb.6 use of défendant, without any légal claim on his part. In 
the complaint proper no damages are demanded. 

In his prayer for relief heasks for $500. He now proposes to amend 
his prayer, and to insert $1,500, in lieu of $500. No affidavit is filed 
with the motion. It is based on facts developed in the trial of a cause 
in this court by this plaintiff against one Bittersohn. The présent défend- 
ant was a witness in that case and testified. On his testimony plaintiff 
prays the amendments. This is a motion addressed entirely to and ab- 
solutely within the discrétion of the court. Matheson v. Grant, 2 
How. 263. This discrétion must be exercised according to law. It is 
urgedthat the amendment cannot be granted, because it changes sub- 
stantially the case of the plaintiff, and introduces a new cause of action. 

In TUt&n v. Cofidd, 93 U.S. 163, Mr. Justice Swayne, by way of 
obiter dictum, approves the case of Tiernan v. Woodruff, 5 McLean. 135, 
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in which the doctrine is maintained that amendments can be allowed 
for the purpose of introducing into the suit a new and independent cause 
of action, Mr. Pomeroy, in his Remédies and Remédiai Rights, (sec- 
tion 566,) says that thisis the law in many states. In South Carolina 
the section of the Code of Civil Procédure (section 194) allowing amend- 
ments has received full and exhaustive discussion. The law in this 
State, which in'this mattër ia the law of this court, is that no amend- 
ment proposed at the trial of a case can be permitted if it introduce a 
new causé of action, thus changing sUbstantially the claim of défense. 
Tnmho y. Mnley, 18 S. C. 305; DMi^ord v. Brown, 19 S. C. 567. But 
this limitation to the power of amendment does not apply to motions 
made anterior to the trial, after as well as before the défenses are in. 
HaU v. Woodward, 30 S. C. 575, 9 S. E. Rep. 684.. So, even if the pro- 
posed amendnîeQt added a new cause of action, this alone woiild not pre- 
clude the court from considering it. But it does not introduce a new cause 
of action. This com plaint is an action for the recovery of land and for 
damages for withholding the possession thereof. The gist of the action 
is the violation of the right of plaintiff in the disseisin by défendant. 
The proposed amendment to the third section is an amplification of this 
section, setting forth in greater particularity and détail the manner of 
the disseisin. It changes the degree of the wrong, but not its essential 
character. If it be true, the fact should be proved in order that justice 
be done. If it be false, défendant has ample time, and will hâve full 
opportunity of meeting it. 

With regard to the proposed amendment in the pràyer, it will be noted 
that the com plaint itself contains no allégation of damages. It charges 
a violation of the right of plaintiff. The damages are the necessary re- 
sult of Buch violation. So they are properly in the prayer for relief, 
which is no part of the complaint. Levi v. Legg, 23 S. C. 283. The 
damages are not the cause of action. The cause of action is the wrong 
done to the plâintiffs. The right to recover damages grows out of this 
wrong done, because of the wrong. The àmount so recoverable dépends 
upon the nature, character, extent, and motive of the wrongdoing. 
Damages being thus an incident of, necessarîly flowing from, and recov- 
erable because of, the wrong, if the amendment be aUowed, stating ths 
character of the wrong, heighteningand coloring it, increasing it in degree, 
80, also, the amendment should be allowed in the prayer for relief, in- 
creasing thé amount of damages. It is so ordered. 
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MoENiNG Journal Ass'n P. RtJTHERFORD. 

{Circuit Court qf Appeals, Second Cirouit. July 30, 1893.; 

No. 68. 

I. LiBHL— EXBMFLiBT DaMAOBB— NbWSPAPBB AbHOLB. 

A libelous article publlshed in a newspaper stated, substantially, that plalntlfl 
had eloped with the wife of a friend ; that the intimacy existing between them had 
exciteid comment where the several parties resided, and, when tney were found to be 
missing, "longues wagged freely;" that a dispatch had been recelved by the bus- 
band stating that his wife and plaintiff had been seen together in a certain city. The 
article Was clipped from another paper, and published wiihout ing.uiry as to its 
authenticity. Helâ, that the court properly instructed the jury that, if they be- 
lieved the article was wantonly published without Inqulry or justifiable motive, or 
under circumstances of gross négligence, it was their right to award, besides ao- 
tual damages, sucb punitive or exemplary damages as the facts warranted; and it 
was not error to refuse a charge that " whera p)feie is no actual or express malice, 
and no claim that plaintiff had suffered any spécial damages, the jury may award 
the plaintiff nominal damages. " 47 Fed. Eep. 4S7, afBrmed. 

8. Appeal— Review— ExoBSSivB Vebdict— Pedbbai. Coubts. 

An excessive verdict in an action for libel cannot be correoted by the fédéral 
appellate courts on writ of error, where the jury bas been properly instruoted as 
to the rule of damages. 

8. Appbalablb Obd ers— Déniai, of Nbw Thial. 

A décision upou a motion for a new trial is not reviewable by a fédéral appellate 
court. 

Error to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

Action by Edward C. Rutherford against the Morning Journal Asso- 
ciation to recover damages for an alleged libel. The jury rendered a 
verdict for plaintiff in the sum of $4,000. A motion for a new trial 
wasdenied. 47 Fed. Rep. 487. Défendant appeals. Affirmed. 

Statement by Lacombe, Circuit Judge: 

The plaintiff, a résident of Toronto, Canada, came to New York city 
on the 8th of June 1890, accompanied by the wife of a friend of his, 
who resided in Toronto. When the train arrived, they were met at the 
station by the husband. AU the parties were people of high respectabU- 
ity, and were, apparently, intimate friends who had arranged for a visit 
to New York together. While they were staying at the Hôtel Bruns- 
wick, and on the 14th of June, there appeared in the new-spaper pub- 
lished by plaintiff in error a communication, under the heading " Eloped 
to New York; Wife of a Wealthy Toronto Merchant ' Skips Out,'" — which 
purported to hâve been sent to it by its spécial correspondent at Toronto, 
the day before. The communication stated, in substance, that the de- 
fendant in error had eloped with the lady; that for some time the inti- 
macy between thetwo had excited comment in Toronto, and, when they 
were found to be missing, " tongues wagged freely;" that a dispatch from 
New York city had been received by the husband, stating that his wife 
and défendant in error had been seen there, and that he at once started for 
New York. No spécial correspondent in Toronto had sent any such com- 
munication to the plaintiff in error. One Cronin, a reporter for a Toronto 
newspaper, with no tnore information on the subject than "talk which 
v.ôlF.no.S— 33 
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was going on about it in the office" of his paper, had, without investi- 
gating into the {9ietB,;^fnt,jl|fe communication to a, Chieago newspaper, 
which published it. the article, as published in the Chicago newspaper, 
was forwardedil>y a.news-agency to the plainjtifl'in errer.., vJust prier to 
its receipt, a similar article was published in the New York Évening 
Sun. The telegraph editor of thé pMntiff in error eut out the article 
from the Sun for publication in his own paper, and inserted it therein 
asian item of ,Bew% without' riiàkingvâoy inquîry as to itâ' aùthenticity. 
■pèfèn^antih «Wor ^ suit ih' the United States circuit court for 

ihi©. aoulnern (îisiriçt of îifëy? If oïk', lay-ing his damages atf 10,000. The 
afetioii waS W 12; 1891, befofè Judge WALiAcEand a jury, and 

a v^dioireudered for'|4,000. A naotion, for a new trial wâs made and 
deiiîfe(îj''judgm'ent wàa;du]y éntered, a ^bill of exceptions séttled and filed, 
ama^writ<)l'e^TO^al^owe(î*^=.^''■:l^' ... ■■■'''■. 

James bï PesséndeMfM}!>Q(ifenàaj\^ . 

Beforç Lacombe and Shipman, Circuit Judges. 

Lacombe, Circuit Judge. The plaintiff in error, upon ihe argument 
ijQ thi?; cçAftoi griticised çe.rtain stp.tenîents in ' the charge,; to which, on 
the trial, he made no objection and which are covered by no exception. 
Thèse portions of the charge are not, therefore, before thia coUrt for re- 
view; îthéyiwBuld; not;b8,( even uhdêr ai igeneral exception to the whole 
charge, (Éule 10 U. S. Cir. Ct. App. 2d Ct.,) nor was any suçh gênerai 
eocce^tîon taBen* iult iielëifaentàry tbat a party *ho thinks himself ag- 
grieyed byia/oh^Ege ïo the- jiiry can be heard in criticism onlyofBomuch 
ofiit as he. ofe|e<ited.to'at the;timei The' record. discloses three excep- 
tions to the. charge, as. fûUowa: 

First, To a refusai to charge, as requestèd* that, "there bçing no express 
or (a«Èual inalic*' oa defendant'fl part in publishing the libel, the jury shOuld 
not awaSd'îe^éPîpliary Qï pjn|iîti,ve daipagçs,", . fécond. To a refusai tp charge, 
asi requested, .ttiat, "whereihereis no, actualoj? .express, malice^ and noclaim 
that the Djâ.fnt|ff has si)'ffMe(^ aji^ the jury may award the 

p^la.intiff 'âoiniiiaî dainà^es.'' iliirà. To a charge that thé jury might give a 
Verdict tôt putiitive or ixeoiplary damages; 

; The jury were charged that:".they woulfi not be justified in finding, 
from the evîdeofîe,, in. th€.,case,:!;hfttthçFe-was any Personal illwiîl to- 
jiFa,rds the plaintiff wbiçbîipspired the publication ofthe articles," and that 
J'there wais-nc» evidence.autbprizing thejury to.find that there wasany.acr 
tqalor e?s;pre8S,.ini.alice. çpa .defendant'e pfirt in pulp'^ishing the article;" 
that thi? lajv; |n?plies maligff;from the publication of a, false and defama- 
tory, ai-tiplei.j^'ithout .prç^bable oavisej that, under the circumstances, 
plaiptiff wasî eptitled to suflh damages as he had sustained in his feelings 
ajïd his reputatipnbyiTç^sopof the, publication pf thelibelous article; 
thathe wa^iftutitled to ibpiindeiririifted. for the , injury to .his feelings. 
The court f«pth^:çharged;thftti if the jury were satisfied, that the article 
,was waniqply: published without inquiry, without justifiable motive, or 
jUAder çiEiîUD^ftipjcesof grogs. npgligeiBioejitTjvas withjn therir province to 
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award, besidéâ aptual damages, such sum as they mîght think, upon ail 
the facts, the ca$è deserve^ for punitive or exemplary damages. 

So far as the subjéct-matter of the second ejçception, aiiprà, is con- 
cerned, thé charge; wàs as favorable as thé plaintîff in errer was erititled 
to. The jury \^às distinctly told that défendant in error was entitléd; 
to indemhificatièn for injury to his féeïings arid réputation, and that, 
only if they were satisfied that the publication was wanton and grossly 
négligent, were they to give him any thin^ more. Néither the character 
of the libel nor thè circumstances of its publication were such as to re- 
quire the court to întimate to the jury that nominal damages were a suffi-' 
oient indemnity for the assault upoh his réputation and the injury tb his 
feeli'rigs, and such an intimation is manîfestiy what the request to charge 
w&s devised to secure. 

The othertwo exceptions, supra, are unsound. The charge correctly 
instructed the jury as to the law of the case. In actions for libel, jùries 
are authorizéd to give such exemplary damages as the circumstances re- 
quire, when the évidence shows that the publication was "the rësult of 
that reckless indifférence to the rights of others which is équivalent to 
the intentionàl violation ôf them," (Railrond Co. v. Arm$,91 U. S. 489;) 
or, as it is elséwhere expressed, "when the àct complained of was COn- 
ceived in the spirit of mischief or of criminal indifférence tô civil obli- 
gations," (^RaUroad Oo. v, Quigley, 21 How. 213.) There was sufficient 
in the case to wa,rrant the jury in finding that the action of the plaintiff 
in errôr exhibited such reckless indifférence to the rights of others. For 
the publication of its defamatory article — a bit of spicy gossip dealing 
with the doniestic înfelicities of private persons — there was no excusable 
motive, and to publish it without making any effort to verify its truth 
was a pièce of reprehensible négligence which may be fairly characterized 
as wanton. The Story which the plaintiff in error spread broadcast 
throughout the compiunity was one calculated most cruelly to outrage 
the feelings of àny honest woman. The mental anguish which would 
be expérienced by a loyal wife who saw herself paraded in the public 
press as an adultéress might well be assumed to be sufBciently acute to 
induce any décent persôn to verify befoxe repeating such a story. But 
this plaintiff in error made no effort so to do. It published the story as 
if it were of its own spécial procurement, — the resuit of investigations 
made in its own behalf; in reality, reprinting the gossip just as ït found 
it. "On seeing the article in the Sun, or receiving it from the Uniled 
Press Association," says the editor in his testimony, " we were not sup- 
posed to make any inquiry as to the truth of it, and I did not make 
any." If this does not évidence a " reckless indifférence to the rights of 
others, which is équivalent to an intentionàl violation of them," it is^ 
somewhat difBcult to conceive what will. 

It is urged, on behalf of the plaintiff in error, that it would be a phys- 
ical impossibility for a newspaper to send an agent to every place where 
events are transpiring to ascertain by personal examination the exact 
facts, and that, if such a rule were insisted upon, "a paper could not 
give us ail which we bave a right to hear of the current events of the 
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day." ]$dwarda v. Kansas Œty Times Cb., 32 Fed, Eep. 815. Thatthe 
public haë such a right to be informed as tq the privatelife of everj- indi- 
vidual, as to the domestic affairs of every fainiiy, as to the happiness or 
infeliçity which inay oharacterize every household, as will warrant the 
propriëtors of newspapers who cater to its wàhts in publishing any false- 
hood they tnay think interesting to their readers, without any investiga- 
tion as, to its truth, is a proposition, ho wever,to which this court is not 
preparëd to assent. Propriëtors of newspapers, no doubt, know what 
current évenfe of the day the public wishés'to hear, and may find it dé- 
sirable tp repeat such spicy personal ^ossip as they naay find in the col- 
umns of ^heir contemporaries, or inay hear from othera, but they must 
at leajst exercise reaspnable care that what they publish is the narrative 
of a cùrrent event, ànd not a libelous falsehoôd; for it is only as the re- 
port of a current event that newspaper or public bave any concern with 
it whatéver. What proportion of the'columns of a newspaper shall be 
devoted to reports of illicit relations is a matter between itself and its 
readers, to be settled by the çonimunity in which it circulâtes, and indi- 
viduala who offend àgainst morality and violate the laws of society may 
hâve, no just cause to complain if the sin which was committed in a cor- 
ner is proclaimed from thp bouse tbpsj but whosoever is void of offense 
is entitled to insist upon the protection the law gives him, that no story 
qf his private life, however racy may be its détails, shall be published 
with reckless indifférence to his rights^ The right to a réputation un- 
gmirched by slanderous tongue or libelous pen is one which courts hold 
gaçred; and when the pubïisher of a libel urges, as his sole défense, that 
iî is the custom of his pàper to prînt such stories as thèse, whenever they 
bave appeared in the columns of anotheir 'paper, without any inquiry as to 
tjieir truth, he manifests such complète indifférence to ahother's rights — 
suçh reckless unconcern as to the mental anguish he may cause — as will 
warrant a jury ih finding him guilty of wanton négligence. 

The plaintiff in error, excepted to the refusai of the trial judge to set 
aside the verdict as excessive upon a motion for a new trial, and also con- 
tended that this court should do sp on the ground that the record showed 
thaf the verdict was excessive. A décision upon a motion for a new trial, 
howevér, is not the subject of réviéw in a fédéral appellate court, {Laber v. 
Go;^er, 7 Wall. 665; Railway Go. v. Sech, 102 U. S. 120, and cases therein 
oited;) nor, when the proper rule for the computation of damages has been 
giyen to the jury, can an excessive verdict be çorrected in the fédéral courts 
upon a writ of error, (^Railroad Oo.y. TWnfer's Adm'r, 143 U. S. 60, 12 
$Up. et. Rep. 356; ffoggv. Eniersori, 11 How. 587.) This statement of 
the well-settled rule of practice, however, is not to be taken as an inti- 
mation that, in the opinion of this court, there is anything in the record 
to show that the verdict in this case was excessive. 



HOEXHEEN PAC. B. CO. V. CAVANaUGH. 517 

NOETHERN PaC. R. Co. V. CaVANAOGH. 

(OIrcttit Cmirt of Appeala, Eighfh Circuit Jnly 25, 1893.) 

No. 108. 

Railboad Companies — Injdet to Employé— Fullow Servants. 

A brakeman received injuries in a collision cansed by the négligence of a con- 
ductor and engineer in disobeying the train dispatcher's orders. JHelâ, the rail: 
poad Company was liable. Ballroad Co. v. Ross, 5 Sup. Ct. Rep. 184, 112 U. S. S77, 
foUowed. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. Affirmed. 

Statement by Sanborn, Circuit Judge: 

This was an action brought by the défendant in error against the 
Northern Pacifie Raiiroad Company for damages alleged to hâve resulted 
to him from the négligence of the corporation. A jury was waived, and 
the case tried by the court upon a written, stipulation, froin which the 
foUowing facts appear: The plaintiff below was a brakeman in the em-f 
ployment of the défendant corporation on November 4, 1889, upon one 
ofdefendant'sfreight trains, known as "No. 14," in thestate of Washing- 
ton, which was being operated on télégraphie orders. He had been em- 
ployed by défendant for some time as a brakeman, and was a compé- 
tent brakeman, familiar with his duties, which were those ordinarily ap- 
pertaining to the position of brakeman on a raiiroad. The stations on 
defendant's road, so far as material in this case, are, commencing at the 
west and running thence eastward, Sprague, Tyler, Cheney, Marshall 
.Tunction, Spokane Falls, Trent, Hauser Junction, and Rathdrum. 
Train No. 14 was running eastward, and when it had passèd SpragùeJ 
and was proceeding towards Tyler, another of defendant's trains, known 
as "No. 13," which was also operated on télégraphie orders, had passed 
Rathdrum, and was running thence westward. Thereupon the train 
(îispatcher at Sprague issued a télégraphie order, which was in due sea- 
son delivered to the conductor and engineer of each of thèse trains, to 
meet and pass each other at Marshall Junction. This train dispatcher 
had absolute control in the matter of directing where said trains should 
meet and pass each other, and neither the engineer nor conductor of 
either of thèse trains had any power to change the place of meeting to 
any other point. One of the rules of the défendant under which thèse 
trains were being operated was: 

"Conductors will be held responsible for the safe management of their 
trains and for the strict performance of duty on the part of the men engaged 
with them. In order to secure effective service, conductors must make them- 
salves familiar with the duties required from other train employés, and see that 
they are f ully performed. " 

When train No. 14 reached Marshall Junction, it stopped a few mo- 
ments, and then pulled ont and started eastward, without waiting for 
train No. 13, in violation of the télégraphie order, and soon coUided 



5 18 , : FKDEEAIi. KBEOEIEB, Vol: 51v i . ; I 

with train No. 13, and damaged the plaintiff in the sum of $2,001 by 
inflicting personal injuries uponolïimi The negligende of the engineer 
and conductor of train 14 was the proximate cause of the accident, and 
they were riéglijgiéntin'vioiating the télégraphie order, àild leftvîng Marshall 
Junction before train No. 13 met and passed them. Upon thèse asireed 
facts the court belovv ordered judgriiérit for the plaintiff for the stipulated 
damages, to which defeiadant excepted- Judgnient wag entered pursu- 
aut ta. the order, to reverse which this writ of error was sued out. The 
only èrjrpr, flssigned i^ that the çouït.erred in ordering judgment for the 
plaintilB*. • 

John C. Bvllitt, Jr. , and Tildm R. Selmes, for plaintiff in error. 

6. Wellkigton and W^.'W. JS'nOTn, for défendant in error. 

Before Caldwell and Sanboen, Circuit Judges, and Shiras, District 
Judge. 

Sanbob»^ Circuit Judge, after stating the facts as above, delivered the 
opinion of .the oourt. 

The facts in this case brjng it clearly within the décision ôf the su- 
prême court in Railroad Go. v, Ross,ll2 IJ. S. 377, 5 Sup. Ct. Rep. 184, 
and the judgment below is affirmed, with costs. 



CïaîTBAL Railroad op New Jersey v. Stoermeb. 

(Circuit Cmirtof Avpeals, Second Ciircuit. July 20, 1893.) 

1. FLBiDtira ANP Pboof— Admissions. 

In an action against a railroad companyfor personal injuries to plaintiff, anaver- 
ment in tbe complaint th&t One of defendànt's trains, ai tbe place vvhere plaintiff 
was eçuployed, was suddenly started by défendant or its agents, without notice to 

glaintiff, caiising the inju,rie3 complained of, was controverted by a gênerai déniai, 
ut an arerment that défendant Was, at tbe Same time and place, " operating a rail- 
road, " was expressly admitted; and it appeared in proof tbat only one railroad was 
being operated at that time and place. £Eelc{,tbat défendant couldnotbepermitted 
I ; to contend that tbe railroad waS not operatàd by itself. 
8. PsEsoïTAL lNJir«T— Pellow Ssbvant— NBOtroaNcB. 

Whilè a coal train of déférant railroad conipany, whose tracks ran over the 
docks of a coal company, was delivering coal to the latter company, a brakeman of 
the coal company, engaged in coUpling cars of tbe train, was injured by tbe négli- 
gence of defendànt's engineçr. Held, that such engineer was not a fellow employé 
of tbe injured brakeman, henôt being under the power and direction of the coal 
çompanyj engaged excluslTSly in doing its work or "lent" to it for the occasion. 
Èwim V. Llppincott, 47 N. J. Law, 193; Johnson v. Boston, 118 Mass. 114; Bourke 
V. White Moss CoUieru Co., 46 Law J. C. F. 388,— distinguished. 

Error to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

Action by Paul C. R.Stoermer against the Central Railroad of New 
Jersey. Judgment for plaintiff. Défendant appeals. Affirmed. 

This action was brought by Stoermôf, a brakeman in the employ of 
the Lehigh & Wilkesbarre Goal Company at Bergen point, N. J., to re- 
cover damages for personal injuries alleged to hâve been sustained by 
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négligence of thé Central Railrôad of New Jersey. The particular négli- 
gence alleged consisted in starting a train of coal cars without notice or 
warning to the plaintiflf, who was at the tinàe engaged in coupling. i The 
usual course ofbusinesswas that plaintiff, upon à signal from the engi- 
neer, should step in between two cars to couple, or unoouple them, and, 
having donc so, should step back and indicate bj^ a signal to the engi- 
neer that ail was ready. Ûntil such signal was. given, the engineer was 
not to stait the train. On this occasion it was daimed that the engineer 
started the train beforethe plaintifF gave such signal, and jthe plaintiff 
sustained severe injuries in conséquence. The road was at the time in 
the hands of receivers. Plaintiff recovered a Verdict in the court below, 
and a writ of error was duly allowed. The other facts, so far as they 
are materiàl tb the points decided, are sufficiently set forth in the opin- 
ion. 

Robert W. Z>c i^bresi, for plaintiff în error. 

XeopoZd Xeo, for défendant in ensbr. 

Belbre Lacombe ànd Shipman, Circuit Judges. ■ 

Lacombb, Circuit Judge, Upon the record in thîs case the plaintiff 
in error is not entitled to claim that thé trial court erred in refusing to 
direct a verdict in its favor on the ground that there was no proof of nég- 
ligence on its part because its road was at the time operated by receiv- 
ers. The second paragaph of the complaint alleged, in substan<'e^ that 
"on April 4, 1887, while plaintiff was employed at Bergen Point, New 
Jersey, by the Lehigh & Wilkesbarre Coal Company, one of the trains of 
the défendant, at the pointer place where plaintiff was so employed, was 
suddenly started by défendant or its agents, without notice or warning 
to the plaintiff, while the plaintiff was lawfuUy between two cars of said 
train," causing the injuries complained of. The averments of this para- 
graph are controverted by the gênerai déniai in the answer, and, if there 
were nothing elsein the pleadings, would fairly présent an issue whether 
or not the railrôad by whose opération the accident was alleged to be 
caused was in fact operated by the défendant at the time. But the whole 
pleadings are to be construed together; and the complaint also averred 
in its first paragraph "that the défendant was at the time hereinafter 
mentioned * * * o{ièrating a railrôad, among other places, at the 
point or place where the plaintiff was injured." This allégation défend- 
ant expressly admitted. It must therelbre, for the purposes of the ac- 
tion, be taken as true, (Code Civil Proc. N. Y. § 522; Dunham v. Cud- 
lipp, 94 N. Y. 129;) and when it appeared, as it did in the proof, that 
only one railrôad was being operated at the time and place of the acci- 
dent, défendant oannot be permitted to contend that it was not operated 
by itself, but by some one else. Under thèse pleadings, plaintiff came 
into court to sustain by proof the affirmative of no such issue. 

It is assigned as error that the trial judge refused to direct a verdict 
in favor of the défendant on the ground that "the négligence, if there 
be such, was the négligence of fellow setvants." The accident hap- 
pened upon the dock of the Wilkesbarre Lehigh Coal Company at 
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Bergen Point, over which run the tracks of the Central Railroad of 
New Jersey. The négligence which çaused the accident !was that of 
Pàûlman, the engineer. He waa selected, appôinted engineer, and 
placed in charge of this engine by the receivers of the plàintifif in error, 
and received his pay from theni. Thie proof does net sustain the con- 
tention èf the plaintiff in error that his service had at the time been 
transferred from the railroad to thè coal company. The business he 
was éngaged in was delivering coal from the main Une of the railroad 
company to the coal company upon its dock by the opérations of de- 
fendant's railroad. This was the business of the railroad company, and 
he remained its servant, although an agent of the coal company exclu- 
sively directed when and whereabouts on the dock the cars should be 
dumped, what cars should be brought in and taken ont. As the défend- 
ant in error was exclusively in the employ of the coal company, the en- 
gineer was not his fellow servant. The case is to be distinguished from 
Ewan V. Lippincott, 47 N. J. Law, 192; Johnson v. Boston, 118 Mass. 
114; Rourke v. White Moas CoUiery Co., 46 Law J. C. P. 283— by the cir- 
cumstance that the proof does not show that the engineer was, under the 
power and direction of the coal company, engaged exclusively in doing 
its work, or iired by it from his original employers, or "lent" to it to 
perform its work. The question as to whether plaintiffs own négligence 
contributed to the accident was properly left to the jury, and their find- 
ing is conclusive. Judgment affîrmed. 



Smith v. Prhperebd Masonic Mut. Acc. Ass'n. 

(Circuit Court, D. Indiana. Julj 13, 1893.) 

Na 8.733. 

Accident Insub^ncb— Abbithation Claush in Pomot— Eppect on Jukisbiotion. 

A certiflcate of metobership in a mutual accident association provided that "any 
daim under this eertificate shall, if the association require it, be referred to arbi- 
tratlon, ♦ • • and no suit or proceeding at law or in equity shall be brought to 
recover any sum under this insurance, unless the same shall be commencèd af ter 
90 days, ana not later thah one year, " aftér the alleged accident. Held, that the 
arbitratipn clause oonstitutes no condition précèdent, and cannot be pleaded in bar 
or abatement in a suit on the eertificate; such clause not ousting the court of juris- 
diction, but slmply referring the question of the amount of damage to arbitration. 

At Law. Action by Mary F. Smith against the Preferred Masonic 
Mutual Accident Association. Judgment for plàintifif on demurrer to 
the answer. 

S. M. Shepard, for plaintiff. 
, CharUa Mariindale, for défendant. 

Baker, District Judge. This is an action on a eertificate of member- 
ship in a mutual accident associatioii. The défendant answers in abate- 
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ment. The answer allèges that among the covenants and conditions in 
the certificate in suit, which is copied in full in the complaint, is the 
one which folio ws: 

"(/) Any claim under this certiflcate sliall, if the association require it, be 
referred to arbitratlon; the board of arbitrators to be composed of net less 
than three, nor more than five, m aster Masons in good standing, an equal 
number to be selected by the association and the claitnant, the other member 
to be selected by the arbitrators; such arbitration to be held at the aflBce of the 
association at Détroit, Michigan, the expense tliereof to be borne equally by 
the association and the claimant; and no suit or proeeeding, at law or in 
equity, shall be brought to recover any sum under this insurance, unless the 
same shall be commenced after ninety days, and not later than one year, from 
the time of the alleged accidentai injury." 

The answer further allèges that the défendant notified the plaintiif 
that undèr said clause it required that the claim of the plaintiff should 
be submitted to arbitration, and the défendant requested the plaintiff to 
unité with it in selecting arbitrators and arranging the time for holding 
the arbitration. It allèges that the plaintiff accepted said request, but 
before the arbitrators could be appointed she withdrew her consent, and 
refused ta submit her claim to arbitration. It also allèges that the de- 
fendant has always been, and is now, ready and willing to submit the 
question of its liability to arbitration, as provided in said certificate, 
and to abide by and pay any award that such arbitrators should make. 
To this answer the plaintiff demurs, alleging that it does not state facta 
sufficient to constitute a cause of action in abatement. 

The condition above quoted provides that " any claim " under the cer- 
tificate shall, on the request of the association, be submitted to a board 
of arbitrators for décision. It is difficult to détermine whether the con- 
dition should be construed as requiring every question of liability and 
damage to be so referred to arbitration or not. The language is broad 
enough to justify such construction. The frame of the answer indicates 
that the pleader so understands it. But such a construction ought not 
to be adopted as will render the clause illégal. Contracts ought to re- 
ceive such a construction as will give effect to the language employed. 
To hold that this condition required every matter of différence between 
the parties to be submitted to arbitration would render it illégal. It 
has been decided in many cases that parties cannot by contract oust the 
courts of their ordinary jurisdiction. After a careful review of the au- 
thorities. Bacon, in his work on Benefit Societies, (section 460,) says: 

"It is asettled principle of law that parties cannot by contract oust the courts 
of their jurisdiction, and agreements to refer to future arbitmtion will not be 
eriforced in equity, and wilt not be sustained as a bar to an action at law or a 
suit in equity." 

The principle is applicable to courts of equity as well as in courts of 
law : 

"And where the stipulation, though not against the policy of the law, yet 
is an effort to divest the ordinary jurisdiction of thecommon tribimals of jus- 
tice, such as an agreeinent, in case ot any disputes, to refer the sauie to arbi- 
trators, courts of equity Will not, any more than courts of law, interfère to 
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•enforcf that agreement, but they: wilMefive the parties to their ovvn pleasure 
. in. regard to such agreements. Xhe régulai; adroinistration of justice might 
bë greâtly impeded or interfér'ed with bysuch stipulations, if they were spe- 
ciflcaily enforced. And, at ail events, courts of justice are prèsuÙied to be bet- 
ter capable ofadininistering «ind ©nforcimg the réal rights of the parties than 
any naerieiprivatearbitrators, as Wellfrom their superior knowledge as their 
superior oaeans Of sifting the controversy to the bottom." 1 Story, Eq. Jur. 

The weiglit pf a(]ju4ged cases announces the same doctrine. Scott v. 
Àvery, 5 :H. h. Cas. 811; Insurance Go. v. Morse, 20 Wall. 445; Eeed 
V. Insurance Co., 188 Mass. 572; Badenfdd v. Asiodation, 154 Mass. 77, 
27 Ni E, Rep. 769; Hobbs v. Insurance Co., 56 Me. 421; Menlz v. Insur- 
ance Go., 79 Pa. St. 478; Suprême Gouncil v. Forsinger, 125 Ind. 52, 25 
N..E* Rep. 129. 

Giving a iiarrow construction tothe clause in question, and treating it 
as à stipulation not ousting the court of its ordinary jurisdiction, but 
simply as referring the question of the amount of loss or damage to ar- 
bitration, it niay be held valid. I think the condition ought to receive 
such a construction. Thus construed, is the clause a condition précèd- 
ent,— onewhichmust be perforœed, if requested by the défendant, be- 
fore a suit can be maintained, — or is it an independent, covenant, for 
whose breach damages may be recovered in an independent action, but 
which cannôt be pleaded in bar or abatement, of a suit on the certificate? 
It seems to me plairily to belong to the latter class. Where the contract 
provides in ternis, or by necessary implication, that the money secured 
by the polioy ôf Insurance is not to become payable until the amount 
of lossior damage has been determined by the award of arbitrators, lio 
action can be maintained until such award has been made or waived. 
In such case the making or the waiving of the award bècomes a condi- 
tion précèdent to the accruing of thé right of action. Such is the prin- 
eiple on which the case of iïamiiton v. Insurance Co., 136 U. S. 242, 10 
Sup. et. Rep. 945, is decided. The court there says: 

"The conditions of tbe pôlioy in suit clearly and unqulvoeally manifest the 
Intention and agreement of the parties to the contract of insurance, that any 
diflerence arising between them as to the amount of loss or damage of the 
.property intiured shall be submitted, at the request in writing of either party, 
t<> thé appraisal of compétent and impartial persons, to be chosen as therein 
provided, whose award shall be concluslve aà to the atnbùnt of such loss or 
dàmageohly, and shall nbt détermine the question of thé llàbilityof tlie Com- 
pany; that the company shall hâve the right to take the Whole or any part of 
the property at its appraised value soiascertained; and that until such an ap- 
praisal shall hav« been p^rmitted, and sueh an award obtained, the loss shall 
pot be payable, and no ^ç^'i^H shall lie against, the company. The appraisal. 
when requested in writing by either party, is distinctlymade a condition pré- 
cèdent to the payment of any loss, and to the maintenance of any action. " 
186 U. 8. 254, 255, 10 Sup. Ot. Bep. 949. 

The clause in the certificate at bar does not in terms, or by necessary 
iitiplicàtio]!, maketHe^l^aïdj^condltioù procèdent to the maintenance 
oî a,ny action. It is silentas tp the effèct of a refusai by the assured to 
arbitratBi Tbe court.pught-not to read into it a condition not written 
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thereih by the parties, which shall operate to oust the court of its ordi- 
nary jurisdiction. In the case of HamUton v. Insurance Co., 187 CJ. S. 
370, 11 Sup. et. Rep. 133, the policy in suit provided that — 

"In caae différences sball arise louching any loss or damage after proof 
thereof bas been received in due forrn, the matter sball, at the written re- 
quest of eitber piirty, be submitted to impartial arbitrators, wliose award in 
writing shall be binding on the parties as to the amonnt of such loss or dam- 
age, but sball not décide the liability of the company uuder this policy." 

It was lield that the refusai of the assured to perform this condition 
did not preclude the maintenance of a suit by him; that to hâve such 
effect the policy should hâve further provided that no such action should 
be brought until after the award. To the same efifect are Crossley v. In- 
surance Co.f 27 Fed. Rep. 30; Reed v. Insurance Cb., 138 Mass. 672; 
Badenfdd v. Association, 154 Mass. 77, 27 N. E. Rep. 769. 

Counsel for the défendant has called the attention of the court to the 
case of the Chippewa Lumber Co, v. Phénix Ins. Co., 80 Mich. 116, 44 
N. W. Rep. 1055, and the case of Morley v. Insurance Go., 85 Mich. 210, 
48 N. W. Rep. 502. as holding a contrary doctrine. In this claim coun- 
sel is mistaken. In the first of thèse cases the policy of insurance ex- 
pressly provided that "the amount of loss or damage shall be ascertained 
by arbitration, and shall not be payable until it is so ascertained by ar- 
bitration, and that such arbitration shall be a condition précèdent to 
bringing suit on the policy." It was held that this condition was rear 
sonable and valid, and that no suit could be maintained until the con- 
dition had been performed or its performance waived. It is clear that 
the court would hâve reached a différent conclusion if the language in 
the policy before it had been sirailar to that in the certificate under con- 
sidération. The condition in the policy in the case lastabovecited pro- 
vided that the money secured by it should not become payable until the 
amount of the loss or damage should be first ascertained by the award 
of arbitrators. The court followed the doctrine announced in its former 
décision. It follows that the answer in abatement is insuflficient. Let 
the demurrec be sustaiued, with leave to the dcfendaut to au^iwui over. 



The Mibanda. 

United States v. The Mibanda et oL 
(Circuit Cowrt of AppeaU, Second Circuit. July 20, 1899.) 

SHIPPING — ^LlOHT MOHBT— FOEBIOS-BriM VeSSBI,— COLLBCTOB'8 CBRTITIOJl'ra. 

A foreign-biillt unregistered vessel, whiub carries a coUector's certificate that 
the owner is an American citizen, and tbat the blll of sale for such ressel was 7alld 
and duly recorded' In the United States customhouse, Is in possession of siich reg- 
ular document as Is required by Rev. St. S 4226, and exempt from payment of light 
money, uhder Rev. St. { 4225, on entering a port of the United States. 47' F«d. Oef. 
816, amnitecU 
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Appeal from the United States District Court for the Southern District 
ofNewYorïc. 

In Admiralty. Action by the United States against the schooner Mi- 
randa, her tackle, etc. , and George H. B. Hill. Judgment for défendants. 
Plaintiff appeals. Affirmed. 

Thmnas Greenwood, Asst. U. S. Dist. Atty. 

/. Langdon Ward, for claimant. 

Before Wallace, Lacombe, and Shipman, Circuit Judges. 

Shipman, Circuit Judge, This is an appeal from a decree of the dis- 
trict court, which dismissed the libel of the United States against the 
schooner Miranda to enforce the collection of the duty known as "light 
money,"and claimed to be collectible under section 4225 of the Re- 
vised Statutes. The facts in the case were undisputed, and are stated 
by Judge Bènbdiot in his opinion (47 Fed. Rep. 815) as foUows: 

"The schooner Miranda was built at Wivenhoe, Eng. In 1886 she was 
purchasecl bj' Greurge H. B. Hill, the présent claimant, who then was, and still 
18, à citizen of the United States. By such piirchase the claimant became, 
and has since continued to be, the sole owner of the schooner, and she has, 
sinCe her purchase, been uséd for the purposes of pleasureonly, never having 
been employed in trade or in any kind of transportation for hire. In the 
year 1886 the claimant produced to the collector of the port of New York his 
bill of sale of the Miranda, together with proof that he was a citizen of the 
United States; and thereupon, pursuant to a gênerai régulation of the treas- 
ury tlepartmeht. the collector recorded the bill of sale in his office, and indorsed 
thereon a certiflcate, under bis hand and Officiai seal, stating that the bill 
of sale held by George H. B. Hill 'is in form and substance valid and effect- 
ive in law, and has been duly recorded in my office, and that the said George 
H,,B. Hill is a citizen of the United States.' The Miranda is enrolled among 
the yachts of the Royal Thames Yacht Club, and the claimant is a meraber of 
that club, which is a regularly organized yacht club of iEngland. By section 
4216 of the Kévised Statutes of theUnjted States, ' yachts belonging to a reg- 
ularly organized yacht club bf any foireign nation, which shall extend like 
privilèges to the yachts of the United States, shall hâve the privilège of enter- 
ing orleaving anyport of the United States without entering or clearing at 
the custorahouse thereof, or paying tonnage tax.' On the 18th day of July, 
1891, the Miranda arrived at New York from Vineyard Haven, Mass., and 
anchored off Bay Kidge, in the harbor of New York; whereupon the col- 
lector of the port of New York demanded payment of light money for the 
yacht, which being refused, this action was brought to collect the sarae. 
The statute relied on by the government Is section 4225 of the Revised Stat- 
utes of the United States. That section is as follows: ' Sec. 4225. A duty of 
flfty cents per ton, to be denomiijated "light money," shall be levied and col- 
lected on ail vessel» hot of thé United States which may enter the ports of the 
United States.' The claimant, among other things, relies upon the next 
succeeding s^ctioo of tbe Eevised Statutes, which contains the followiiig pro- 
vision: 'Sec. 4226. The preceding section shall not be deemed to operate 
upon unregiatered vessels owned by citizens ôf the United States, and carry- 
iag'ft sèaletter orothérregular doeum0nt issued from a customhouse of the 
United State^.prp^iiig the vessel to be Aaierican prdperty.' 'V 

'.y{fià,rfi;df opinion, for the reasons stated by Judge Bbnedkx, that the 
certiflcate issued from the customhouse on September 16, 1886, isa "reg- 
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ular document," proving the schooner Miranda to be American property, 
within the meaning of section 4226, and that she is by virtue of that 
section exempt from liability to pay light money. The conclusive ar- 
gument in favor of this proposition was so clearly stated by the district 
judge that a répétition of it is unnecessary. 
The decree of the district court is affirmed. 



Magone, Collector, v. Kinq d al. 
(Circuit Court of Appeals, Secmid Circuit. Jnly 80, 1893.) 

L OnSTOMS DUTIES— ClASSIÏICATION— COPPBB ROLLBRS. 

TJnder the tarifl aot of 1888, roUers used in prlntlng pattems, and eonlposed 
wholly of copper, were dutiable at 35 per cent, ad valorem under the copper clausA 
of thp métal schedule, (C,) which clause includes"oopper in roUed plates, • • * 
and ail manufactures 6t copper, or of which copper shall be a component of chlef 
▼alue, " and not at 45 per cent, under the residuary clause of that schedule, which 
provides for manufactured articles not specifically enumerated, composed whoUy 
or in part of iron, steel, copper, lead, etc. 
«. BAJm— Construction oï Statutb. 

As the aot of 1883 reduoed the duty on copper and copper articles, while It in- 
creased it on unenumerated métal articles, it would defeat the intent of congress to 
I>lace the imports under the latter clause; and the rule appUes that gênerai législa- 
tion must give way to spécial législation on the same subject. 
B. Samb. 

In suoh case the provision of the aot declariag that If two or more rates of duty 
are applicable to any imported article "it shall be classified for duty under the high- 
est of such rates, " has no application, for the articles lu question are clearly sub- 
ject only to the duty of 85 per cent. 

Error to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

Action by William King and Robert A. Lawrie against Daniel Ma- 
gone, as collector of the port of New York, to recover $370.31, alleged 
to be an excess of duty paid by them. The court directed a verdict for 
plaintiflfs, and défendant brought this writ of error. Affirmed. 

The imports in question were certain roUers composed wholly of cop- 
per, and used in printing patterns on oilcloth. The collector levied 
and CoUected a duty of 45 per cent, ad valorem, under the last paragraph 
Of êehedule C, Tariflf Act of March 3, 1883, (22 St. at Large, c. 121, 
p. 500; Heyl, 216.) The importera pfotested, claiming that the roU- 
-ers Were dutiable at 35 per cent, ad valorem, under the copper clause of 
eaid schedule, (Heyl, 186.) The importers appealed to the secretary 
of thè'treasury, who affirmed the collector's décision, and thereupon this 
action was brought. 

Edward MUchéll, U. S. Atty., and Oharleg Duane Baker ^ Asst. U. S. 
Atty., for plaintiff in error. 

Wm. Wickkam Smith, for défendant in error. 

Before Wallaoe and Shipman, Circuit Judges. 
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^ ^AU^AÇE, Ciivîi^t ,Ju The gnestipn iji this case is whether cer- 

jt§^ Ijjafiplfçtured rarticleacomposed wholly, of copper— being rpllers for 
)^^,;|r ,|a;iptiDg ;patterns^-were dutiable undeP the , copper clause of 
^jCî^jjîe, P of tl}e tariff act of March Z, 1883, "Metals," or the residuary 
clause. Thë former reads as foUpws: 

"Copper, in rolled plates, ea]|ed 'braziers' copper,' sheets,. rods» pipes, and 
copper bottoins, and ail manufncttires of copper, or of which copper shall be 
the componentof cliief value, not specially enurnerated orprovided for in this 
act, 35 per centuui ad valorem." 

The residuary clause reads as foUows: 

"Manufactures, articles, or wares not specially enurnerated orprovided for 
in tliis act, composed wl.olly or in pArt of iron, stéel, copper, lead, niclîel. 
pevirter, tin, zinc, gold, silver, platinuin, or any other métal, and whether 
partly or wjiolly manufactured, 45, per cenliira ad valorem." 

We hâve no difficulty in reaching the conclusion that the copper rol- 
1ers were .dutiable under the copper clause, instead of under the resi<Juary 
clause ofi'Schedule C. The copper clause is reproduced (rom the pre-ex- 
istîng tRlIff act, except that the rate of duty is reduced from 45 to 35 
per joentura ad valorem, while the residuary clause increases the duties 
impdisèd'-'by the pre-existing act upon ail ùnehumerated métal articles 
from 35 per cent, ad valorem to 45 per cent. Thus it was manifestly the 
intention ofcongress, while increasing the dutieë on metar articles gen- 
erally,to réduce those on manufactures of copper, or of which copper is 
the component of chief value. The intention to create an exception in 
favor of copper articles would be irustrated by treating the residuary 
clause as the operative one. 

The settled fille of statutory construction la that gênerai législation 
must give wny to spécial législation on the same subject, whether the 
provisipiisare found, in the same statute or in différent statutes; and 
gênerai provisions must be interpreted so as to embrace only cases to 
which the spécial provisions are not applicable. Churchill v. Crense, 5 
Bing. 1795 IState v. Clurke, 25 H . J. Law, 64; Long v. Culp, 14 Kan. 412; 
Mt.v.:Felt, 19 Wis..l93,; Sta^v. Trmton, 38 N. J. Law, 64; Towmendv. 
Little, 109 U. S. 504, 3 Sup. Ct. Rep. 357. Applyiug this rule of con- 
struction, the residuary clause, so far as it relates to copper articles, can be 
i:ead so as to subject to thç duty of 45 per cent, ail métal articles not 
ppçcially enurnerated in whicjh copper is not a component of chief value, 
ït î? a drag-net clause, Iramed |o embrace ail métal articles not elsewhere 
ip Bchedule ,C subjected to duty. 

,j The provisiop of the act of 1883, declaring that, if tvyo or more rates 
of diity are applicsible to any jiniported article, "it shaH, be classified for 
dutj under the highesi; ofsug^, rates," bas no applicatjop to the présent 
case, because under the correct construction of the tw'O clauses the im- 
p^rla|ions in ^uit are çubjept oijjy to the duty of 35 pet oéntum ad va- 
lorem. The judgment is affirmed. i ; . ; 
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The Jersey CiTY. 

CoENELii Steamboat Co. V, The Jersey City et al. 

(Circuit Court of Âvpeals, Second Circuit. July 20, 1893.) 

\ Collision— Injubt to Tow— Bailob and Bailee— Subbogation. 

ïhe owner of a tow which was injured by collision wiiile in charge of a tjig; 
clàlmed damages from thé tug owner. The l'atter, protesting that he was not lia- 
\>ïe and that thecoUislon was without fault on the part of the tuç, flnally pjad the 
demand, taking in return a paper releasing hlm from ail liabiUty, and in terms 
Bubrogating him to the right of the tow owner to recbver from any person who 
mlght be liable for the damage. The tug owner then libeled the colliding vessel, 
setting up thèse facts, and alleging that by reason thereof he became subrogated 
to the Hghts of the tow owner. Held, that the question of subrogation was imma- 
terial, for the tug owner was entltled, as bailee of the tow, to recover full damages, 
and the fact that he had previously pald the tow owner did not in any way afCect 
his ïight of action. 

3. Sa^IE— iPHKBTBOAT AHD TOW — CROSSINS COtTKSES. i 

A tug, with several beats In tow alongside, came down the North river, rpuùded 
to, ftna lay about3.50 feet from the New York piers, holding herself against the 
ebb tide, and waiting for the steamboàt City of N., which was coming up astem, 
to pass inside of her. While so.waiting, a ferryboat, bound from Jersey Qity to 
New Yofk, attempted to pass bêtween the tow and the City of N., and her paddle 
wheel Btruck the outside! beat on the starboard side of the tug, oausing it to sink. 
Hel<2, that the ferryboat was liable for the damage. 44 Fed. Bep. 113, afficmed. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

In Admiralty. Libel by the Comell Steamboàt Company against the 
ferryboat Jersey City and othera to recover damages for collision with a 
tow while in charge of a tug belonging to libelant. An exception to 
the libel was overruled. 43 Fed. Rep. 166. Aftetwards a decree w^s 
rendered against the ferryboat, (44 Fed. Rep. 112,) and her owuers'àp- 
peal. AflSrmed. 

Robert D. Benediôt, for apTpeW&nt, 

Henry G. Ward, for appéÛee. 

Before Wallacb, Lacombe, and Shipman, Circuit Judges. 

Wallace, Circuit Judge. We concur in the opinion of the learned 
district judge that the ferryboat was exclusively in fault for the collision 
with the tow. The only question upon this branch of the case is one 
of factj viz., whether, when the ferryboat attempted to make her slip by 
passing between the tug and her tows and the steamboàt City pf Nor- 
wich, the tug allowed herself and tows to drop back with the ti<le, and 
thus intercept the course of the ferryboat. The weight of the évidence 
is deeidedly against the contention for the ferryboat, and, were it not, 
we should not feel at liberty tb disregard the conclusions of the district 
judge upon a question of fact, depending wholly ùpon the intelligence 
and CrMibility of the witiièsses, When àll the witnesses were examined 
in bis J)resence. 

The only question of law in the case which has been arguéd àt the 
bar is whether the libelant became subrogated to the claim of the Dela- 
ware & Hudson Canal Company, the owner of the injured tow, against 
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the ferryboat for the damages. The libel states facts showing that, 
while the libelant's tug was towing & canal boat belonging to the Dela- 
ware & Hudson Canal Company, the ferryboat negligently, and without 
fault of the tug, coUided with and injured the tow; and it further allégea 
that the Ijbelant "paid for the damages to said boat, and thereby be- 
came subrôgated to ail the rights of the owner." The facts established 
by the évidence are that after the collision the owner of the tow insisted 
that the libelant should pay the damages occasioned thereby; that the 
libellant refused, insisting that it was under no légal obligation to do so, 
beeauiS3;the loss was inflictéd* without fault on the part of the tug; that 
subsequeiïtly, influenced by the désire to préserve cord'ality iu their 
geneiral: business relations, the libelant paid the damages tô the owner 
of the toîw; that several years thereafter the libelant asked the owner of 
thé tow fér an assignment of the latter's cause of action against the fer- 
ryboat, which was refused, on the ground that the claim had been paid, 
ànd 'there was pothing to asTsign, but that the latter consented to exé- 
cute, àridtliiBreùpon did exécute, an instrument reciting that the libel- 
ant had paîd' the damages, and containing the foUdwing language: 
. "Now, thérefore, the said ï)elaware & Hudson Canal Company hereby re- 
leases atad fôrever discharges the said Cornell Steamboat Company, its suc- 
cessors and assigns, of and from ail actions, causes of action, suits, contro- 
versies, datas, and demanda; whatàoever, by reason of the sinking of said 
canal boat, and hereby subrogatea the said steamboat company in its placé to 
recover fronj. apy person that may be liable therefor the damage sustained by 
said cariàï bôàt. '* 

The question whether the libelant became subrôgated to the claim of 
the Delaware à Hudson Canal Company does not affect the right of the 
libelant tp, recoyer, It bas been unnecessarily introduced into the con- 
troversy. The libelant was a bailee of the property injured. Either 
the bailee or the bailor may maintain an action against a tort-feasor who 
injures the property while in the custody of the bailee, and recover the 
full damages; buit a; recoyery of damages by one, and payment by the 
wrongdoer, will be a full satisfaction, and may be pleaded in bar at any 
eubsequerit suit by the other. 2%orp v. Burling, 11 Johns. 285; Hoyt 
y. Gekton, 13 Johns. 141, 561; White v. Webb, 15 Conn. 305; Littlev. 
Fossett, 34 Me. 645; StoweU Vk Otis, 71 N. Y. 36. If, say the court, in 
While V. PF(s66, "the suit is brought by a bailee or spécial property man 
aigainst the général owner, th^^ the plaintiff can recover the value of hia 
epecial property;, but if thc) w.rit is against a stranger, then he recovers 
the value of the iproperty and interest according to the gênerai rule, and 
holds the balance beyond his own interest in trust for the gênerai owner. " 
The libelant,cpuîd hâve reçpvered the damages occasioned by the tort 
,of the ferryboat,, vfithout paying the owner of the tow. A subséquent 
pa.yment, whetheria; grratw or unde^ compulsion, could not préjudice 
the right of recovery. The decree should be aflSrmed, with costs of th^ 
district court and of this court. 
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Mbrc S.NTILE Tetjst Co. V. Texas & P. Ry. Co. et al. Faemees' Loan 
& TKtisT Co. V. International & G. N. R. Co. et al. Mercan- 
tile Trust Co. v. St. Louis S. W. Ry. Co. of Texas et al. Same 
p. Tyleb s. E. Ry. Co. of Texas et al. Fashess' Loan & Trust 
Co. V. GuLF, C. & S. F, Ry. Co. et al. 

(Circuit Court, W. D. Texas. August 28, 1893.) 

Nos. 186-190. 

1. Bailboad Companies — Regtji,ation ov Rates — Btatb Commissions — Riohts of 
bondholdbbs. 

ThemoEtgage bondholders of certain raUroads in Texas brought blUs againstthe 
railroad cômpanies and against the state railroad commissioners and the attorney 
gênerai, alleging tha;t the f nll interest on the bonds was not being paid or earned ; 
th^t in most cases tbe earnings were even insufBcient to pay operating expansés ; 
that the railroad compànies were willing and anxious to meet ail their obligations 
to cotnplainants, but were prevented f rom exeroising their jttdgment and discré- 
tion in making remunerative rates of transportation by the défendant commis- 
sioners, uhder pain of the severè penalties pfesoribed by the railroad commission 
law. Act Tes. April 3, 1891, Complainants olaimed that this act was in violation 
of the constitution of the United States, and prayed an order enjoiningthe commis- 
sioners frbm putting orcontinuing in eflect any schedule of rates prescribed by 
them, andTestraining them and tbe attorney gênerai f rom sning for any penalties, 
or otherwise enforcing the provisions of the act. Held, that complainants shovved 
a sùtQcient interest in the roads to entitle them to maintain the suits. 

S. Samb— RitfiHT TO Sue in Fbdebal CotTRis— Collusion. 

A suggestion of collusion between complainants and défendant railroad com- 
pànies ifn bringing the suits was without merit, for whether or not the compànies 
themselves could sue under section 6 of the act, and obtain ail the relief complain- 
ants are entitled to, the latter are entitled to enf orce their rights in the national 
courts; and that right is not affected, even If there was a préviens understanding 
between tbçm and the railroad compànies that relief would be more speedily and 
effeotually obtained in the fédéral courts. 
8. Same — FisiNa Rates^Notioe — Due Proobss of Law. 

Under section 4 of the act, which provides that the commission shall glve notice 
and bearing to the railroads aftected before establishing any rates, the commission 
sent outuotiees to ail the railroads in Texas that on a specified date they would be- 
gin the classification of freights and the flxing of rates. On that day tbe repré- 
sentatives df the railroads appeared, and for several day s the question of classifica- 
tion and rates was discussed in gênerai, but no çarticular rates or changes from 
existing rates were proposed. Thereafter, and without further hearing, the coin- 
mission prpceeded to prescribe rates from time to time and put them in force- 
Reld, that thèse proceedings did not constitute "due process of law, " and the rates 
fixed were void, under constitution of the United Btates. 
4. Same — Constitdtional Law. 

Section 5 of the act provides that, "in ail actions between private parties and rail- 
way compànies brought under this law, the rates, charges, orders, régulations, and 
classifloations prescribed by said commission before the institution of suoh action 
shall be held cônclusive, and deemed and acoepted to be reasonable, fair, and just, 
and in such respects shall not be controverted therein until flnally fonnd otherwise 
in a direct action brought for that purpose in the manner prescribed by sections 6 
and 7 tbereof. " Section 6 provides for actions by railroad compànies against the 
commissioners for the purpose of testingthe reasonableness of the rates prescribed, 
and section 7 déclares that in ail such actions the burden shall be upon the com- 
pànies to show that such rates are unreasonable and unjust. Held, that section 5, 
and ail otherprovisions of the law which tend to enforoeacompliance with the rates 
flxed by the commission irrespective of their reasonableness, or tend to embarrass 
such roads as seek to invoke the protection of the fédéral constitution against' the 
taking of their property without due process of law, are unconstitutional. 

In Equity. Suits for injunction. On motion for teinporary injunc- 
tions. Granted. 

v.6lF.no.9— 34 
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John F. DiUon, E. B. KruUBchnitt, H. B, Turner, and John J. McCook, 
•for'doiiiïpltfifeftnts.- ■ ■■ -vM ." ''■ > ■ '" '; ■■..;:;,' \d\^- 
■ W.B. Piercéi j:wyTeify,'Alk.^^^^^ Cochran, W. W.'Perhtm, md R. 
Si Làvett'i^àt â^hnâant raiiw'ay ooifapânies. 

^ GL-J^j <Mbhrmi,^ AHy. Gfen.V K J. Brovm, und' Hy. 0. Coke, for rail- 
road commission of Texas. ■ ' . ; ;< , 

McCoBMicK, Circuit Juagé. A glàhce at the publié hisfory of rail- 
road interests in Texas ■will help.us to see the true state of the issues 
joined in thèse suits. With sdirie trifling exceptions near the gulf coast, 
Tejçashas 119 navigable W£iit,ers. Tb,e.need of railroads wag, therefore early 
felt. Wherî, by the compromise of her claims to the Santa Fe territory, 
she recéiy^d a fund which shô dedicated to the support of the public 
free schôols, she adopted the policy of loaning thisiiund to aid in the 
constfuctiôi^ of railroads, taking a first raortgage lien. She âlso passed 
a general'law extending donations of land to aid and encourage thèse 
necessary higî»^ay8. And February 7, 1854, she passéd a gênerai law 
providing, among other tMngs: 

"It sbaljlibç Ijtivful for the législature at any tinpe to prescribe rates to be 
cbarged for the transportatiob uf persons and property upon any such road, 
should they b,e deemed toc high, and may exercise the saliié puwer every ten 
yeurs: providbd, that no réduction sha]l be made uhless thâ net protits of the 
Company for the previous ten years, the expendilure^ olthe çotnpany belng 
bona flde, ancl nut with a view todefeat the opération of thia seclion. sball 
amount to a sum equal to 12 per cent, per aniiiim upon its capital stuck, and 
thensoas liotto reduce the future probable profit belo^ the said pércentum." 

Thèse enterprises were in a measure suspended during thé civil war, 
but immediately on its dûs© the people of Texas in the constitution 
juioptéd itf 4?j8i6 o^dairiçd that— 

"A Well'-jtegilïàtfjd systenj of internai improvemeot ia calculated to develop 
thé re80tiir|iM9;àjt the staté, and brOpaote tlie happinpss . and prOsperity of her 
oitizens. î?berefore the législature sball bave power iand it sliall be its duty 
to encourage the same, and the législature shalî hâve power to guaranty the 
bonds of r^ilrbfid compaules to jiny amount, not excéeding in any case the 
sum ofélS.OOO per mile." , :,i; 

Opération under this constitution was suspeiided ;by the passage of 
the reconstruction measures in 1867, and the constitution itself was su- 
perseded by the new constitution, whiish went ihto full effect March 30, 
1870. The provision quoted from the constitution of 1866 was not re- 
tained in thé ne>v constitution.' .Touching this subjebt it providçs, in 
article 10, § 5: 

"Ail public lands heretofore reaerved for the beneflt of railroads, or rail- 
way coinpAtiies, shall hetetffter be subject to location and survey by any gen- 
uine land certiflcates." ' ,, , 

Section 6: 

"The legislatqre shall not hereafter grant lands to any person or persons, 
iior shall. any cèrtiflcate oflàiW bë Sold at the' land office, except to actuat set- 
tiers upon the same, and In lots not exceeding 160 acres. " ' 
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This was speedily amended sç as to authorize the législature to make 
grants of land for purposes of internai improvements, not to exceed 20 
sections of land for each mile of completed work, in aid of the construc- 
tion of which land may be granted. Until the 15th of August, 1876, 
there was in Texas no gênerai law providing for the organization of rail- 
road corporations, and up to that time such corporations could only be 
created by an act of the législature. 

Upon the complète restoration of our fédéral relations in 1870, many 
active individual and associated promoters of railroad enterprises pressed 
their projects on the législature. The field was new and large, and 
many grants were obtained, some of which were al'terwards deemed im- 
provident. In 1871 a gênerai act was passed to authorize counties, 
cities, and towns to aid in the construction of railroads and other works 
of internai improvement, and the same or like active promoters as those 
who had solicited the législature secured donations, loans, or subscrip- 
tions to stock to their varions projects from many counties, cities, and 
towns in the state, said aid taking the shape of bonds, as provided for in 
this act and in subséquent acts. Thèse bonds of the counties, cities, 
and towns, as well as the bonds of the railroads themselves, were nego- 
tiable, and came to be held largely by citizens of other states, or by 
aliens; and, default being made in the payment of interest, much litig'i- 
tion arose thereon, and more was imminent in the circuit courts of the 
United States. Several of the western states had preceded us in this 
career of progress, and the bitter controversy, which had ripened into 
what are popularly called the " Granger Cases," was raging, uaù had not 
been settled by the suprême court when the Texas constitutional con- 
vention — the third in nine years-^met, in 1875. 

The constitution then iramed, and which, having been adopted, went 
into effect April 18, 1876, embraced this provision: 

"The législature shall pass laws to correct abuses and prevent unjust dis- 
crimination and extortion in tlie l'.ites of freight and passenger trtriffs on the 
diffeient rîiilroads in tliis state, and shall, froin tiine to time, pass laws estab- 
lishintç reasonable maximum rates of charges lor the transportation of pas- 
sengers and freight on sa.d railroads, and eufoice ail such laws by adéquate 
penalties," 

In obédience to which the législature did pass laws establishing max- 
imum rates of charge for transportation of passengers and Ireight on rail- 
roads, and providing that any railroad charging or receiving a greater 
rate shall forfeit and pay to theparty injured thereby a penalty of $500, 
to be recovered before any court having jurisdiction of the amount, in 
any county through or into which the passenger or freight inay hâve been 
transported; which laws are still in force. Several parallel and com- 
peting lines of railroad were constructed through the state from south to 
north and from east to west, with many branches and dépendent or in- 
dépendent Connecting lines. Thèse ail encountered the pecuniary em- 
barrassments incident to the construction and o peration of new roads across 
an undavelb-'pîd territory, and nearly allof them atone time or another, 
^p(i some 01 nhem more than once, had to submit to a process of reor- 
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ganizatbd throùgh the courls; From the very nature of the case ând 
the staté bf'thè parties, resort was ùsually had to the United States courts- 
Reçeivers were appointed to hold aiid operate the properties pendingthe 
progress 6f the chancery proceedings; earnings, beyond necessar}' operat- 
ing expengeS, were concentrated upon much-needed repairs and better- 
ments; and for this purpose, to some extent, earnings were anti^ipated, 
and even the corpus of the property charged by the issuance of recel ver's 
certificates. On the leading Unes the service was conspicuously Improved. 
The bondholder was gettlng no interest. He was either an alien or 
was a, citizen of another state. Traffic increased. Some roads com- 
pleted theii" reorganization, and began to pay Interest on their bonds. 

Railroad opérations began to affect, more or less directly, every place 
and every person in the state. Systems of corlnecting lines were devel- 
oped. Schédules were observed. The number of officers and employés 
came toattract attention. Many daims for damages for personal inju- 
ries or bthe* causes were made against the roads, which were not allowed, 
and résolut '¥às had to the law courts. There was no law prohibiting 
champérty'ih this state, (^Bentinck v. Pranhlin, 38 Tex. 458,) and the 
rule in suits for damages against railroads was that the attorney for the 
alaintiff had only a contingent fee, generaliy a half interest, in the 
amount hecould recover; and in such trials béfqre juries In ail the do- 
raestic trial courts the argument of counsel agsumed that tone of élo- 
quent aôcusâtion reasonably to be expected from sUch conditions. The 
volume bf accusation soon swelléd beyond thejury box and the cham- 
bers of the courts, and patrlotic and ambitioUë éloquence began to fire 
the populiàr' heart wlth its fierce phillippics against the greed of asso- 
ciated wealth and of corporate powér. The other side was not idle or 
silent; the coritést between thé adversary parties waxed warm. The 
législature was their Chserbnea, where the fight was furious. The lég- 
islature appëared to be unequal to the eraergenoy. Congress had estab- 
iished thè Interstate commission. A dozen or more States had estab- 
lîshed state coiii missions. The call hère was for a commission. One 
rnost émanent: la wyer, who con^manded universal respect, who had, at 
a vénérable âge, retired to a chair in the law school of the state univer- 
sity, doubted the povver of the législature, under our existing constitu- 
tion, to eStàblish such a commission. Yieldlng to this authorîty, the 
législature proposed an améndment to the constitution which was iri- 
tended to'cdrifer that powet. Its adoption was at once made a party 
test by the controlling pblîticàl party in the state. Candidates for the 
législature' and for ail the state offices were nûhlinatèd and conducted 
their cahva,ss With référence to îï. Its adoption, and its immédiate sub- 
séquent enforcëment, was the issue which bvérsh^dowed ail other issues. 
At the élection held the 5th'of NoVeniber, 1890, i|' Was carried, and its 
friends élèétéd by the usùal Texas majoritybf 100,000 or more. 

On the 7th of March, 18§7, the suprême cdtirV had decided thè case 
of Mobbiiia t. Tamng Dïst., 1^0 15. 8. 489, 7 Slip. Ct. Rép. 592, hold- 
ing what is popularly known as the "drummer's tax" to be unconstî- 
tutional. A similar tax was belng enforced by criminal process against 



MERCANTILE TRUST CO. V. TEXAS & P. RY. CO. 533 

délinquants in this state, and our state court of last resort, on the 22d 
of June, 1887, in a well-considered opinion, declined to yield its own 
convictions to the authority of the Robbins Case, and refused to enlarge 
a prisoner held for thenonpayment of said tax. Ex parte Aaher, 23 Tex. 
App. 662, 5 S. W. Rep. 91. The prisoner sued out a writ of error to 
the suprême court. On the hearing in that court the présent governor, 
then attorney gênerai, appeared on behalf of the state of Texas, and 
made an oral argument. The suprême court was not able to distin- 
guish the Texas tax from the one involved in the Robbins Case, and on 
the authority of the Robbins Case and of Ldoup v. Mobile, 127 U. S. 640, 
8 Sup. et. Rep. 1880, reversed the judgment of the Texas court, and 
discharged the prisoner. Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 
Rep. 1. The United States judges in Texas were controlled by the dé- 
cision in the Robbins Case from the time it was announced. On the 
24th of March, 1890, the suprême court decided the case of Chicago, M. 
& St. P. R. V. Minnesota, 134 U. S. 418, 10 Sup. Ct. Rep. 462. On 
January 13, 1891, the twenty-second législature met. On the 21st day 
of that month the governor in his gênerai message addressed them in 
this language on the subject of "Fédéral OfEcers:" 

"In her independent autonomy Texas shoiild be sovereign and free in the 
management of her own domestic affairS. Cîordially and with pride she claims 
and feels an interest in the fédéral union, as one of its important members. 
In ail the powers delegated to it she cheerfuUy joins, to the end that the gên- 
erai government may be honored and respected within its legitimate sphère. 
In the administration of her own affaira she expecta and demanda récognition 
and respect. For many years past the people hâve been terrorizpd by the 
judicial arm ot that government, not for offenses they hâve committed, but 
because they dread the menace of arbitrary power that so often threatens 
their libertiea. Eemoved so far from tlie seat of government, it is diflacult 
for the highest ofiScers and courts to fnlly understand the fréquent outrages 
inflicted upon the innocent people of this state by inferior offlcers and the 
subordinate fédéral judiciary. * * * The gracions writ of Aaôeas cojpws 
bas been abused more than one time by a fédéral judge to obstruct the col- 
lection of state revenues, or in releasing citizens held in obédience to the or- 
ders or warrants of state courts, whose rights could bave been aSserted 
throngh the regular channels of the state judiciary. Some of the raiiroads 
hâve been placed and held in the hands of receivera long beyond the term 
prescribed by our State laws, and occasionally are opeiated by nonresident re- 
ceivers under the orders of ftderal judges in other stiates. With respect to 
such property the decrees and opinions of the state's highest courts are held 
for naught and in contempt, tothe injury of the citizens and the humiliation 
of the people. Several of thèse roads, without foreclosure proceedings, hâve 
been permitted to increase their incumbrances to the détriment of tlié public 
and lawful creditors without check or hindrance, and from ail appearances, 
to an ordinary citizen or skillful observer, as he learna of the exorbitant fées 
an4 salaries paid to useless oflBcers in the apparent indulgence of favpritism 
and nepotlsm, the connection of the judges and offlcers with the receiyerships 
and roads woùid demand investigation. * * « Honorable exceptions to 
ail sttcb miscondnct among fédéral offlcers èxist in this state. Théy are well 
known and f ully appreciated by the public. In view, however, * * * 
■of the peculiar conditions surroundlng the raiiway management of the state. 
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£9^<of,^he,utter indifferepoç that seems toh^y^ been shpwn by some of them 
tQTOe'^t»tç«ind her courts and oflScers in tbe administration 6t' public affairs, 
tHetiniie h'aà doubtlesâ'comë when'diHy wb^ild iœpel action on' the part of tiie 
statémi'hCT own éxperièë to havè àll such'malters învestrgâted, to the end 
tbfattti^gùilty may be-«xpos6d and punished, and ail stains created by such 
snspieions removed irorat the innocent. The citizen would be helpless in a 
contest with such oflaocra» but the state is amply able to enter into it and 
stand , the cQst. If wroijgs bave been done by any fédéral offlcer to the dig- 
nity of oui; state, there «ro tribuiials before which he can be carrieil, and jus- 
tice suitably administeréd td him. In yiêw of the premises, yoar honorable 
bodieS are rfsppctf iiUy retjuested to place a suitable appropriation at the com- 
mahil of thé executive for use in defraying the expenses of ail necessary pros- 
ecu lions in the protection of her rights in ail respects as a sovereign state." 
House leur. 22d Leg. Tex. pp. 114, 115. 

The tailroad commission law, set out in full in the margin, was en- 
acted ahd approved April 3, 1891.' 

The original bills in thèse suits were filed on the 30th of April, 1892, 
and notice given that cbmplainants would présent their motions for 
hearing beidre me at Dallas, Tex., on the 16th of May, 1892. Be- 
fore thé day set for hearing arrived, I advised counsel that I could not 
hear the motions at Dallas on the lèth of May, but would hear them at 
New Orléans, where I would hâve the aid of the senior circuit judge, on 
the 23d of May. At the solicitation of the défendant the attorney gên- 
erai, the time Ibr the hearing was postponed, and the motions reset to 
be heard at New Orléans on the 23d of June, and agaiu at his request 
afurther postponement was allowed and the hearing set for July 20th, 
at Dallas, Tex., at which làst-named date and place the hearing began 
apd continued from day t6 da)', until and including the 30th of July. 

Ijîine eminentlawyersof distinguished réputation for ability and learn- 
ing, each o/ whom showed ft complète mastery of the essential features 
of the whole record , and a minute and perléct knowledge of the détails 
of the part ta which he specially addressed his argument, were heard 
withoùt limit. The record is large, — bills, answers, exhibits, affidavits, 
a burden for twp strong raen, I observed, wlien it was brought to me. 
The Jearning of the légal profession was exhausted in the citations of 
authority and the reasoning of the experienced and skillful solicitors. 
I was specially requested tb consult antl carelully consider the références 
to over 60 vdlumes, which were furnished me with the record. The 
gravity of the case must tàx the faculties of a single judge, and the re- 
sponsibility of correctly Wèighing it might well appail his perceptions 
and judgment, but for thèfact, alluded to by the attorney gênerai when 
he saidy in his oral argument, "this case will go to the suprême court." 

The most vital quéatio»involvedhas, from the 19th day of June, 
1215, (we nëëd not go bbyohd that date,) engaged the suprême atten- 
tion ofEnglish-speaking'tiiapple. The principle underlying it is the 
Ifèdrbçk of, dxjr civili?àtib;h, blder and stronger than our writteh consti- 
tution^, state or pationnl|,but well eovpcessed in both. Its application 

»See note at end iof«»89.,i,; ..n:. 
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to issues similar tô those hère made hfls been so fully considered of'Iate 
years by the suprême court, and so elabora;tely discuased in their opin- 
ions, as to forbid anything more than areference to their latest décisions. 

As stated in the brief of one of their counsel, the two trust compa- 
nies, complainante, are trustées of various mortgages executed by the 
several défendant railway companies to secure bonds issued by those 
oompaniës, respectively. The individual défendants are Keagan, Mc- 
Lean, and Foster, who were appointed and qualified as commissioners 
in the manner prescribed in section 1 of the Texas railroad commission 
act. Thèse défendants organized the said commission on the lOth of 
June, 1891, from which date they hâve assumed to be and to act as the 
railroad commission of Texas, and are exercising and claiming to ex- 
ercise ail the powers and functions conferred, or purporting to be con^- 
ferred, by the said act upon the said railroad commission. They hâve 
established and undertaken to enforce, in respect of ail the défendant 
railway companies, such rules and rates, and hâve made and are en- 
forcing the other orders, as set forth in the bills of complaint, and Ex- 
hibit C, thereto attached. 

The défendant railway companies hâve filed cross bills in the several 
cases. The bills and cross bills raise substantially the same questions. 
One ground for relief presented by the bills is — 

"ïhat the tariffs, schediiles, and orders of the commission, viewed as laws 
enacted under the power delegat 'd by the législature, are unconstitutional and 
void, because the tariffs. scheduies, and orders established by the commiâsion, 
complained of in the biils of complaint, are unreasonably low and coaflsca- 
tory." 

Ahother ground is: 

"The railroad commissioh act of the législature of Texas, in tbe respects 
complained of in the bills of complaint, is tinconstitational and void, bèCHuse 
(1) it purports to con fer upon the commission power and autiiority to estab- 
lish the tariffs, scheduies, and orders aboverecited; (2) it dénies to railway 
companies the right, in suits for damages and penalties denounced by the act, 
to interpose the défense that the tariffs, scheduies, or orders of the commis- 
sion, with respect to the violation of which said damages or penalties may be 
claimed, are unreasonable and void, and in such suits it dénies to the rail- 
way companies the right to a judicial inquiry in this behalf , thereby denying 
to railway companies subject to the act the equal protection of the laws, and 
subjecting thera to conditions under whieh they are deprivedof their property 
without due process of law." 

The relief prayed in thèse motions is a temporary injunction, until 
the hearing against the railway company, from putting or continuing in 
effect the tariffs, circulars, or orders of the commission, and restraining 
the défendants constituting the commission, and the défendant Culberson, 
and ail other persons, from instituting or causing to be instituted suits 
cûïitemplsited by the act for the enforcement of any daims arising out 
of its provisions, or out of any of the tariffs, circulars, and orders prescribed 
by the commission, and enjoining the commission from making or de- 
livering to the railway companies any furthet tariffej circulars, or orders. 

The contentions of the défendants Reagan, McLeah, and Foâter and 
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Culbersbn, as far as deemed material to notice, are (1) that the bills do 
not ehdw the right of the complainants to sue; (2) that the suits are be- 
lievéd to.be coUuSive and preagreed as to the défendant railway company; 
(3) that as to thèse défendants the suits are really against the state. 

It isapparent from the-whole record and the conduct of this hearing 
that the controversy is not between complainants and the railways, but 
betweea the railways and the other défendants. The bills of complain- 
ants and the answer and iCross bills of the railways, and the arguments 
of their counsel, show that there is no such élément of collusion in thèse 
cases as can préjudice the righta of complainants to sue. The cases cited 
and pressed by counsel for défendants on this point are plainly différent 
from the cases hère. The complainants. hère show équitable interest in 
the fair earnings of the roadgj they show actual ownership and posses- 
sion of the mortgage ssourities of the roads, both of which they allège 
are beingàrrèparablyiajurçd and threatened with destruction 'by the de- 
fendants; they show that the railways are willing and want to meet ail 
their obligations as mortgagors in possession, but that said railways are 
coerced by the défendants, armed with the railroad commission act, and 
the directors cannot exercise their judgment and discharge their duty as 
they should and would but for said coercion. 

It may be that the railway companies; could, under section 6 of the 
railroad ;çommission lavf, pr without the authority of that section, hâve 
brought; thèse suita and ofetained ail the relief to which the complain- 
ants are entitled against the other défendants, or it may be that they 
éould not. If they could not, that would only be one additional feason 
why the complainants should sue; and, if the railways could hâve so 
sued, that would be no reason for denying the complainants any right, 
«iven if, as.seems to be.hinted rathej- than charged, the railways could 
only haye resorted to the state courts; and that there was a previous un- 
derstanding bètween the complainants and the railways that the relief 
coiiQplainants desired and believed themselves entitled to receive, would 
bé more liKély to be sp&edily and adequately extended in the national 
courts. It y?as to meet sUch cases that the national courts were estàb- 
lished. In them parties "may hope to escape the local influences which 
«ometimes disturb theeven flow of justice." Dads v. Oray, 16 Wall. 
221. 

What has already been said expresses sufBciently my view as to tho 
suggestion, and the authority in its support, that the injury inflicted and 
threatened, if any, was donc and directed to the morigagor in possession, 
and is too remote to give the complainants the right to sue. It may b© 
conceded that there is no express décision of the suprême court or of 
other Courts of authority on this question, but as to this point the case 
of Peïk y, Railway Co., in 94 U. S» 164, is substantially the same as 
thèse cases. That case was strongly- controverted. Lawyers of the 
bighest national; réputation argued it elaborately and at great length in 
the suprême court. , The same question was involved in the case of 
Stonev. Trust (h., 116 U> S. 307, 6 Sup. Ct. Rep. 334, 388, 1191; and, 
while the failure to raise or notice this question in the progress and de- 
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cision of those cases prevents their being relied on as authority on this 
point, the fact that it was not raised or noticed is persuasive in the direc- 
tion of the inclination of my judgment in this case that complainants 
show a right to sue. The case of Murdock v. Woodson, persuades to the 
same conclusion. 2 Dill. 188 et seq. 

As to the contention that thèse are suits against the state, it seems 
clear to me that the latest décisions of the suprême court settle that ques- 
tion against the défendants. In Pennoyer v. McGonnaughy, 140 U. S. 1, 11 
Sup. et. Rep. 699, the construction and application of the eleventh 
amendaient is fully discussed, the earlier décisions reviewed, their doc- 
trine extracted, and the line clearly marked between those cases against 
state officerswhich are suits against the state in the sensé of that amend- 
ment and those which are not, and thèse cases come plainly within the 
latter class. As suggested to the counsel al the hearing, we cannot rea- 
son against the authority of the suprême court, nor give it additional 
weight by our indorsement or allument. Where, as in the case last 
cited, that court has constraed the earlier cases and announced the rule, 
the limit of our office is to arrive at the right in the cases on trial by 
that rule. . And it appears to me not to admit of question that, on the 
authority of that case, thèse are not suits against the state, within the 
meanîng of the eleventh amendment. 

We come now to consider, hâve the complainants made out their case? 
Are the rates being enforced against the railways unreasonably low and 
confiscatory? Is their property being taken, or threatened with béing 
taken, without due process of law, or are they denied the equal protec- 
tion of the laws? And, if so, what measure of relief, if any, can this 
court now extend to the original and cross complainants? 

From the swom pleadings, the exhibits, affidavits, and unquestioned 
statements of honorable counsel conversant with the facts made dur- 
ing the argument in open court on the hearing of thèse motions, I draw 
my conclusions of fact touching the matters now deemed material. On 
thèse essential issues the complainants and cross complainants bave of- 
fered the affidavits of the présent or former chief officers and employés of 
the companies, — witnesses most conversant with the facts, and with re- 
gard to many of whoin the défendant the attorney gênerai, in his able 
oral argument, was candid enough and generous enough to say : "I know 
them; they are respectable gentlemen, of high character, who would not 
and could not willfully make a false statement." 

In the race to occupy territory, or to avail of the state's donations of 
land, or to get a basis for the issuance and placing of their bonds, or to 
meet the crying want of communities along their projected Unes, or for 
one, or more, or ail of thèse considérations, the défendant railways hur- 
ried the construction of their Unes, and opened them for business in a 
green and unfinished condition, with unseasoned roadbeds, ties, rails, 
culverts, and bridges, and rolling stock not adéquate to move or bear 
the weight of their présent traffic, and with very little terminal and way- 
station equipment. That in large sections of the state through which 
thèse railways pass, the most fertile, fully occupied, and developed, and 
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equ^iitigbtiôf vay, rpadbed, trapk^ j'olUiig s.tock,.,;tçrminal and way-sta- 
tion fa(5iiii;fei^p, jçpiûd not,,bp<acquiredjWd construqt^, now for less money 
);bajî jUgjfsfeî-pads hayCiCgat. , Xhat the earnings, qf,. thèse rqads hâve not 
bôeû::àivç>îtedioimi»"qper uses. That their regular rates for, passengers 
bavft:bç?tt;th.emaximum;ftllowed by atatnte, and tbey hâve chargedand 
^€:cei]tfçidil<?r. the carriage of freightj withip the maximum allowed by law, 
such rates as the commercial and compétitive conditions wonjd permit 
iand thp |>articular commodity would; bean That said rates bave always 
jbeen.rqja^ lo,wrer than r^t-ftS; and charges iorlike.tfansportation of like 
ftrtJçieB prior t(0 the openjng qf said; rqads. That pone of thèse railways, 
«xwp^ IbB.Gulf GoBiipany,,p,nd it Qniy'-once eight yeara ago, has ever 
pajdjftpy.dîvjdend on i^ssiopk. Foi^r^qf tbese railvyays bave had to syb- 
mit to the procès^ of repjrganization^und^r forecjpsure prqçeedings,.two 
of ith«iw>:^be/seop,nd tinie,:!and the ,Çyulf Company, which bas so far es- 
eapeditbifl ordeal, '^nqw Qvves a floating debt, ineluding unpaid interest 
C0flpp|i9|,,pf;upward of $3,300,000,'? , 

I adppt fîpmi tbe brief of complajiîants' counsel this ^tatpment, which 
I baver fotwdtojbe ^ccurale: ■ i i. 

"WitïJM!riêonsWerabloex<î*9ption8, not resulting in Increased revenues, the 
■cotnmlasionhaa reduoed eV^ry tariff whieh it toùclied. The facts established 
by the prftgf in e^ch casOi may be thus snmmarized: 

i' ;." "the ÏEXAS & PAeiFIO CASE. 

"(lVf'l?he*at^fix«d by the operabioa of prevailing oommerci»! and com- 
pétitive conditions, and in ejïect at the tf^a when the séries of réductions in- 
augurated by tbe compission was confipieaced, were sp low and inadéquate 
that tliis qo.iiDpai;iK, after the,payment of tlie expensesoï opération and repairs 
ànd the cpsl' of iiecebsary ;bètterments îin^ equipment, Was (i hable to earn more 
than thé î'iiterëàt on' its pïior and fixèil mortgage indébtedneàs, namely, 5 
per cent, on an indebtednesBof $17,182,60 permile oir road operated, équiva- 
lent to 6 percent, on oiily #14,318.50 permile of road ppérated. Ttiese earn- 
Ings exclu^e4 tlJfejpossibility of payment of interest on^he company's second 
œortjMge inçomf! bondsi or of any dividend on its stoçj;., . 

" (2) Tl^g âçtijal loss to défendant fronii the application of the commission'» 
ratés tb.'thô' V^tlnnié of bùalhess transactëd .from the time when tliese rates 
were deisîaïéQ'io Bé effective until the 31at day of March, 1892, (about se vén 
moutbaï) 4is£s agigregated the sumi of $212,721.61. the eutire loss being in net 
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revenue. Thé propérty of thia company was in the hands of receivers during 
the yeàrs 1885-1888, în saits tb foreclose its itortgHges, and was restored to 
the coWpaïiy in the latter year, af 1er a reorganization Of its indebtedness in- 
Volving heavy lusses to its seCurity hold^rs and a substantial réduction of its 
flxed eimiges. Its stockholders were compelled tô contribute an assessment 
of li> per cent, upon the par value of th«"ir stock, aggregatinsç abont $3,000,- 
000. This amount^thia new capital — was expended upon the propérty in its 
improyement, betteftpent, reconstruction, and équipaient, and the necessary 
cost of reorganization. 

"THE OOTTON BELT CASES. 

"(St. Louis South western of Texas and Tyler Southeastern.) 
•(1) Thesé companies did hot take possession of their respective properties 
untll Jnnel, 1891, and hence the l~<ites prevailiiig pnor to thë announcement 
of the cOnttmission's tarifCs afiEëctedtliem only during thelightsummer rnunths 
of Jane, .luly, and August, and a part of the month of Septeoiber, 1891. 

"(2) Under the rates éstablished by the railroad commission, thèse com- 
panies are not able to earn necessary operating expenses.' The earnings 
of the St. Louis Southwestern of Texas for the eleven raonths ending April 
30, 1892, fell short of providing for necessary expenses of opération by the 
sum of $29,172.66. The earnings of the Tyler Southeastern 0.)mpany for 
thesàme period fell short of providing for necessary expenses of opération by 
the sum of $48,851.99. Both of thèse companies hâve been compelled to bor- 
row inoney to Cover the déficit in their earnings to meet operating expenses, 
and to provide for the interest on their fixed mortgage obligations. The St. 
Louis Soùthweistern of Texas owes a floating debt of over $276,000, and the 
Tyler Sbiitheastern of over $43,000, incurred for thèse purposes. The prop- 
erties of thèse companies were purclmsed by them in the early part of 1891 
upon sales ùnder suits to foreclose the mortjiages of their predecessor com- 
panies, the St. Louis, Arkansas & Texas Rallway Company of Texas and the 
Kansas & Gulf Sliort Line. The new companies were organized on a basis of 
largely decreased fixed charges. 

"the INTERNATIONAL & GREAT NORTHERN CASES. 

"(1) The rates fixed by the opération of commercial and compétitive con- 
ditions, and, în effeet, at the time when the séries of réductions inaugurated 
by the commission was commenced, were so low and inadéquate that this 
company, after the payment of the expenses of opération, was uuable to earn 
the interest upon either class of its bonds. For tiie year ending Decemi)er 
31, 1891, its net or surplus earnings amounted to $443,637, or $34,003 less 
than tlie interest charge upon its tirst mortgage bonds. Thèse net earnings 
would only sufflce to pay an interest charge of 6 per cent, upon $9,540.67 per 
mile of road owned and operkted by the company. For the three months 
ending March 31, 1892, the necessary operating expenses of the road exceeded 
its earnings by the sum of $80,109.09. 

"(2) The actual loss to this railroad from the application of the commis- 
sion's rates to the volume of business actually transauted from the time wlien 
thèse rates were declared to be effective until the Slst day of March, 1892, 
(about seven months,) shows a greater loss than at the rate of $200,000 per an- 
num. For upwards of three years last past the railroad and propérty of this 
company had been in the hands of receivers appointed by the district court of 
Smith county, Tex. By reason of the insutiiciency of its earnings, the rail- 
road company was unable to pay the interest upon its flrst and second mort- 
gage bonds during the year 1889 and subséquent years. In January, 1892, 
the defaulted interest upon its flràt mortgage bonds amounted to $1,441,720, 
and upon its second mortgage bonds to $1,269,720. In that month an agreo- 
menfc o£ reorganiiiation was entered into between the company and its sec u- 
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rity hoMeis, involving the funding of ail defaulted interest, and the reduc- 
Mûnof ail future interest upon the second mortgage bonds, and th» deferred 
payment of a part of the: defaulted interest upon tbe first morigage bonds. 
The stockbolders of the Company were iwmpelled to contribute new capital 
to theainount ofover 01*000,000, — about H per cent, upon the par value of 
thé outàtsndihg capital stock of the company. 

"the GULF, OOLOBADO & SANTA FE CASE. 

"(1) The rates flxed by the opération of prevailing commercial and com- 
pétitive conditions in eflfect at the time whenthe séries df réductions Inaugu- 
rated by tlie commission was commenced were so tow and inadéquate tliat 
this company, af ter tlie payment of the expenses of opération and repairs 
and tbecpst of necessaiy betterments and equipment, bas been unable to 
earntbe interest upon its first mortgage bonds, such earnings fallin;; short 
in the year ending June 30, 1891. of an atQOunt suffleient to meet such inter- 
est in tb^aum of $289,906.81. Thèse earnings excluded the possibility of 
paymeut of any interest on;the company's second mortgage bonds or of any 
dividend upon it» stock. 

" (2) The actual loss to tljis company from the application of the commis- 
sion' s rates to business actually transacted for the eight months ending Peb- 
ruary 29. 1892, in comparison with the same period ending February 28, 
1891, aggregates the sum of about $300,000. ïbe bonds of this company are 
issued at thetateof $12,000 per mile of flrgt mortgage bonds; $8,000 per 
mile of second mortgage bonds; total, $20,000 per mile of road owned by the 
company. In: order to obtain the sums of money to defray the cost of necea- 
sary betterment, improvement, and equipment of its property, and to meet 
the déficits of earnings to pay the operating expenses and interest on bonds, 
this company hàs been compelled to borrpw large sums of money, and it now 
owes a fioating deht incurred for thèse purposes, including unpaid interest 
coupons, of upward of $3,800i000. » 

That each of gaid railways put the commission, tariffs complained of 
in effect on its lines nnder protest and under coercion of the severe pro- 
visions relating to suitaagainst it Ibr damages and penalties should it 
refuse or fail toso put them in effect. That the number of suits to 
which they would otherwise daily become liable amounted to many 
hundred. 

"The législature has power to fix rates, and the extent of judicial in- 
terférence is protection âgainst unreasbnable rates." Raikoay Co. v. 
Wellrmn, liBXJ.S, 344, 12,Sup. Ct. Rep. 400. «The question of the 
reasonableness of a rate of charge for transportation by a railway com- 
pany, invol'Ving', as it does, the élément of reasonableness, both as re- 
gards the company and as regards the public, is eminently a question 
for judicial investigation, requiring due proeess of law for its détermina- 
tion. If the company is deprived of the power of charging reasonable 
rates for the use of its property, and such deprivation takes place in the 
absence of an investigation by judicial machinery, it is deprived of the 
lawful use of itS property, and thus, in substance and effect, of the 
property itself, without due proeess of law, and in violation of the con- 
stitution of the United States; and in so far as it is thus deprived, 
while other perspns are permitted to receive reasonable profits on their 
invested capital, the corapany is deprived of the equal protection of th» 
laws." Eailway Co.v. Minnesota, 134: U. S. 458, 10 Sup. Ct. Rep. 462. 
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If Bttcli deprivation is shown hère, does ît take place in the absence of 
an investigation by judicial machinery? It must be conceded that as 
between private parties and the railways no such investigation of the 
reasonableness of the rates is permitted by the lailroad commission law 
of Texas, for that intent is expressed in section 5 in termp too comprehen- 
sive and plain to be raodified by construction. Two of the members 
of the railroad. commission are eminent lawyers. It may, I think, be 
fairly, if not conclusively, presumed that before the commission under^ 
tQok the work of establishing rates they had the advice of the very able 
attorney gênerai as to the sonnd construction of section 4 of said act; 
and, as défendants herein, said commissioners and attorney gênerai 
cannot complain if I assume that the practical construction, which in 
the conscientious discharge of their public duties the commission bave 
placed on section 4, is the sound construction. 

The following is a copy of the notice which the commission issued 
and had addressed, and sent through the mails, to the gênerai freight 
agent of each of the railroads of Texas: 

"Office of Ràilkoad Commission of Texas. 

"AusTiN, Tex., June 20, 1891. 

"tTeneràl PreigM Agent Railroad — Dear Sir: In accordance with 

the requiréments of section 4 of the act creating the railroad coinmission of 
Texas, passed at the régulât session of the twenty-second législature, and 
approved April 8, 1891, the railroad commissiou of Texas will, on Monday, 
July 6, 1891, begin and. continue from day to day, until completed, the clas- 
sification and subdivision of ail freight and property, of whatsoever charac- 
ter, that may be transported pver the railroads of this stata, into such gênerai 
or spécial classes or subdivisions as may be found necessary or expédient, 
and the fixifrg for each class or subdivision of freight a reasonable rate for 
each railroad, subject to this act, for the transportation of each of said sub- 
divisions or classes; also that at the above-nan^ed time and place a spécial 
olassiflcation and rates of charges thereon of cottou, grain, lumber, and sait 
will be made. Your attention is also called to section b of the act aforesaid, 
which provides that, in ail cases where the rates shall not hâve been flxed by 
the commission, no changes shall be made, except after ten days' notice to 
and consent of commission. Therefore the changing of any rates in force 
June 10. 1891, except after notice as above provided, and the consent of the 
commission, is unlawful. 

"Pleaseacknowledge the receipt of this notice, and oblige, 

"John H. Eeagan, Chairman. 
"J. J. Arthur, Secretary." 

At the date named in said notice représentatives of most, if not ail, of 
the railway companies in Texas appeared before the commission, in 
session at Austin, Tex. No proposed change in existing classification 
or rates was indicated by the commission, and no issue was submitted 
which conld be either agreed to or made the subject of proof or sugges- 
tion by argument. The commission in their answer say: 

"The sajd commission had just begun the investigation of the classification 
and rates of said roads in the state, and had at the date of said conferenco 
not determined either upon any classification or rates." 



'" O'ti^ o^^he cotinser-fefr tlîé cross ôdrapli^inaftts, who Wais peèèht bëfoire 
tfie çi6ti)iiîïssi'oû"at'À.dsitiii'ott the said ètti of July^ 1891, atiâ'the severâl 
follpWiri^'diiys, to àns'wër f0!r his rôadj déâcribes that assize-Mâ ''asort of 
^'étiçi'âî expérience toééting;" and anôthér oiie of th& ccyunsél, who wa3 
àîsïfi' J)'l'è8éiit for the feaiiie pùrpôsè, pîctUres it as a k'ihd* of Ghautauqua 
Ôlaife'sî ''^lieife ifrëe ledtires Stt the gênerai srfbjiects of railroiad freiglits, clas- 
sificàtiô'nfej'and rafés wéré invited frôiû âll chmers, \<rbîeh could resuit 
ih lïôthîrig"; nnlesàa BaBèl, "with its confusion of tongueS. ' The défend- 
ant cbtriiniissiotièrssa^ î^' their ariswer: "Thô said cobfererite, begin- 
ning oti Jtily 6, 1891, lastéd for sevéral days, and ail freight rates in 
Texas werédiscussed and considered;" and again: "Defeiidants avér 
that the sessibribegtlh Jtily 6, 1891, has néver terminaited or been ad- 
jburn^d at ail, afad' that ail the rates c6rb|)lained 6f in said bill, or which 
hâve ever been fixed by said commission, bave been fixèd at the session 
afotes'aid;" ahd agaîh: "Défendants fùrthèr admit that said commis- 
sion'is proposiiig and Jjroceedîng to make and promulgate othér rates 
and tariffs without other formai noticfe than that dated June 20, 1891." 

The suggestion ; that th.^proceedingS;here indicated constitute "due 
protiess of law," within the ,meaning of the provisions of the constitu- 
tioo, or " an invjBetigation by judicial machinery," within the meaning 
pf the décisions of the spprenje court, can hardly be seriously made by 
the Sound lawyers who bave appeared to resist thèse motions. And the 
8Ubj«ctis too grave for jœt. U. S. v. Lee, 106 U. S. 196, 1 Sup. Ct. 
Ee|. 240; Poindexter v. Grèenhow, 114 U. S. 270, 5 Sup. Gt. Rep. 903, 
dè2; RaUway Co. v. Mmnesota, 134 U. S. 418. 10 Sup. Ct. Rep. 462. 
Jonesy.'Bàbbins, 8'Gray,,9^9; Oity of LouisiMev. Cockran, §2 Ky. 15. 

Ittip, however, seriously urged that conceding that sççtîon 4 doesnot 
provide due proœsa of law, as meant by the constitution,; and, that sec- 
tion 5 is unconstitutional, the railroad commission law, without section 
5 and its rèlated sections, and the Work of the commission, may still 
steJSd, ànd tbè CODQplainahts be without légal ground for the relief they 
séçkfi This, hp'wever, is. wholly inconsistent with the position assumed 
by tbe leadingftdvocatesof the commission in their public addresses 
to the people in the canvass now pendiug in Texas, of which, on a hear- 
ing in chambers, I may be permitted that far to take judicial notice. 
In at least one public addrèss his excelléncy, our présent governor, in 
disèussing thesubjeét of the Texas commission, and espeçially section 5 
of the railroad commission law, certainly said in substance, with zeal 
and; warmth and, telling itération, that section 6 was the heart of this 
law,,and: it and its related sections the Ufe of the Texas railroad com- 
mission. And laccording to my most careful stu(^y of this law, in. that 
rçspectand, to that extent, his excellepqy's constructiopof the la,w was 
Sound. The apt Jslargçly modeled ajÇterj the Interstate commerce act, 
into which, hoWjever, it seeks to infuse Ufe by section 5 and its related 
sections. It is évident on the face of the law — as we know the fact to 
fhàve been-^tftat its framem weré thoroughly conversant with, and kept 
Stéadîïy in their view, the décision of the suprême court in the Minne- 
sota case, then but lâtely announced. The act appears With studious, 
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but-witl^ illogioal, ingenuityto endeavor to contrivie ^ due pjocess of 
law that wpuld, while the due process was praceeding, permit the do-; 
ing of the will of the commiséioners, however arbitrary and unreason- 
able their raieë might bé, and might èvehtually be prôved to be, ' It 
•vyaé/W^ell kQoWû 'that the intèrètàte commission dîd npt possess tit'cïàini 
the powef to ënforce rates fiied by it, except through the long-ëstab- 
lished courts of the- CQpntry; and th^t the railroad commissions of çther 
states/^itbperhapsone or; two exceptions, did not bave orckim the 
poWer toifix' conclusive rates. It was evidently thought that a*!! thèse 
'^eré' inéfiifeîétSt; that thë commission woùld not meet' the exigency of 
tbè. noùr if thè reasonableness ôf its rates could be inquired into beforé 
feçing enfprçed; .that with their organizëd guild of able lawyers, star 
tioned or capable of being concpntrated at ,each given point on tbeir re- 
spective lînéB^ the railroad managers would show smiall respect to the 
ptomùl^tions of this adviâory committeè', as they considered thé com- 
mission would be if the reasôndbleness of its rates inight in every fcasè 
b^ quéstiônëd in the courts. Hencô, the many and séveré provisions 
foi; cojistràioing the roads to submit /tp whatever rates the comniission 
migbt. impose until, by a new patent process, the roads could recover 
the right to hold up the shield of the constitution against unreasonable 
ratés. • " . ' ' ■ -^ '■ , ■ '' 

ït dëarl^' àppears tb tnè that every provision bf this law thàt tends 
tp thus enforce a cotnpliance With the rates ôf the conimission, whether 
they be reaspnable or npt, an(d every provision tending to, embarrass or 
enabling the commissioners to embarrass. suçh, roads as may ehpose, to 
invoke the protection of the constitution against the taking of their prop- 
erty withoiit thé due process of law, or denying them thé equal protec- 
tion bfthfe law, is affected with the same vice that rendérs section 5 in- 
valid. It ^ollows, from the views thus far expressed that thèse motions 
should be granted, and that the yery many other most irtteresting ques- 
tions presented in the record and in argument on this hearing are npt 
material to be considered now. That the measure of complainants' and 
éross complainants' relief shall be adéquate it is necessary that it should 
be as fiill as they hâve asked. And it is so ordered. 

THE OBDEB. 

In the Circuit Court of the United States for the Western District of 
'" ' Teùcas—In Equity. 

No. 186. Original Bill. The Mercantile Trust Oo., Trustée Complainant, 
Si%M.ns%Th^ Texas and Pacific Railway Company , John H. Reagan, et al. 

Cross Bill. The Texas and Pacifia Rauway Company, Complainant, 
against Tfte Mercantile Trust Company, John H, Reagan, andothers. 
■ The motions of complainants under theabove-entitled original bill and cross 
bilU having corne on to be heard upon the said original bill and cross bill, and 
upon ttie aùswers of the défendants to said original bill, and of the defend- 
antSi John H. Reagan, William P. McLean, L. L. Foster, and Charles A. 
Culberson, to said cross bill, and upon the afâdavits on Qle, and the same 
H^ying beén argiied by counsel for the respective parties, and the considéra- 
tion having been had, it is now adjudged, ordéred, an<3 decreed: 
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(1) That titiiïl further order of thls court, or ot the Jtidges hêreof, the de- 
fendant the Tejcas & Pacific Railway Company be, and it is htereby, restrained 
from puttjng or continuing in effect the tafiffs, clrculars, or orders of the rail- 
road cotqmiqsion pf Texas, and eacb and ail of tbem, described in the bill of 
complaint berein, and in Ëxhibit C thereto, and tberewith flled, and from 
rbarging or continuing to charge the rates specified in said tariffs, clrculars, 
ordeis, or éither or àny of tbem. 

(2) It is further ordèred, adjudged, and decreed that the défendants, the 
railroad commission of Texas, and the défendants John H. Reagan, Wm. P. 
McLean, and L. ,L. Foster, acting as said railroad commission of Texas, and 
their successors in office, and the défendant Charles A. Calbersouc acting as 
attorney gênerai of the state of Texas, be, and tbey are bereby, enjoined and 
restrained frpm institutïng or authorizing or dlrecting any Others to institute 
ariy suit or suits, action or actions, âgainst the said rail wây company for the 
recovery of any penalties under and by virtue of the provisions of said act of 
the législature of the state of Texas, approved on thé 3d day of April, 1891, 
or under or by viirtue of any of the said tariffs, orders, or ciroulars of the said 
railroad commission of Texas, or any or either of them, or under and by virtue 
of the: said act, and tbe said tariffs, orders, or circulars of said commission, 
or any or either of themcômbined; aiid réstraining said défendants Reagan, 
McLean, and Foster, and the railroad commission of Texas, from certifyîng 
any copy or copies of any of said orders,' tariffs, or circulars, or from deliver- 
Ing, or causing or permitting to be delivered, copies of any of said orders, 
tariffs, or circulars to the said Culberson, or any other party, and from fur- 
nishing the said Culberson, or any other party, any information of any char- 
acter, for tbe purpose oîf inducing, enabling, or aiding him, or àny other 
party, to institute or prosécute any suit or suits against the said railway com- 
pany for tbe réeOvery of any penalty Or penalties under tbe said act. 

(3) Itis further ordered^ adjudged, and decreed that the said railroad com- 
mission of Texas and thè said Reagan, McLean, and I^oster be restrained 
from making, issuing, pr delivering to the said railway cpmpany, or causing 
to be Issued or delivered to it, any ifurther tariff or tariffs, circulars or orders. 

(4) It is furtheir ordered. adjudged, and decreed that ail other individuals, 
persons, or corporations be, and tbey are hereby, restrained from instituting 
or prosécuting àny suit or suits against tbe said railway company for the re- 
•Covery of any damages, overcharges, penalty or penalties, under or by virtue 
of the said act, or any of its provisions, or under or by virtue of the said 
tariffs, orderâj or circulars of the said railroad commission of Texas, or any 
or either of them, or by virtue of the said act, and the said tariffs, orders, or 
circulars, or any or either of them combined. 

A. P. McCOEMicK, Circuit Judge, Fiftb Circuit. 
In chambers at Dallas, August 22, 1892. 
The same order was made in each of the other cases. 

NOTE. 

The railroad commission law, (Act April 3, 1891,) referred to in tbe opin- 
ion, is as follows: 

Section 1. Be it enticted by tHe législature of the state of Texas, that a railroad oom- 
mission is hereby created, to hé oomposed of three persons to be appointed by the gov- 
«rnor, as follows: If the législature be then In session, the governor shall, upon the 
taklng effect of this act, or as sopn thereaf ter as praotlcable, by and with the advioe of 
tbe senate, if the législature then be in session, appoint said commissioners; but, if 
the législature be not in session, the governor shall make such appointments, and each 
commissioner so appolnted shall hold his office until the second Monday after the in- 
auguration of the oext Bucceeding governor, and until hls suceessor is appointed and 
qualiiled. Kach succeeding governor shall, on the second Monday after bis inaugura- 
tion, or as sooli thereafter as practlcable, appoint said commissioners, who shall each 
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hold hls office until the second Monday after the inauguration of the uext suoceeding 
governor, and until his successor is appointed and qualified. 

(a) The persons se appointed shall be résident citizens of this state, and qualified 
yoters under the constitution and laws, and not less than 35 years of âge. Ko person 
shall be appointed as sucb commissioner who is directly or indirectly interested in any 
railroad in this state or out of it, or in any stock, bond, mortgage, security, or in the 
eaming of any such road; and if such commissioner shall voluntarily become so inter- 
ested his office shall become vacant; and if any railroad commissioner shall become 
so interested otberwise than voluntarily he shall, within a reasonable time, divest 
himself of such interest; failing to do this, his ofBce shall become vacant. 

(b) Ko commissioner herennder shall hold any other office under the government of 
the United States or of this state, or of any other state government, and shall not 
while commissioner engage in any occupation or business inconsistent with his duties 
as such commissioner. 

(c) The governor shall fill ail vacancies in the office of commissioner by appoint- 
ment, and the person so appointed shall flU out the unexpired term of his predeoessor. 

(d) Before entering upon the duties of his office, each of said commissioners shall 
take and subscribe to the oath of office prescribed in the constitution, and shall, in ad- 
dition thereto, swear that he is not directly or indirectly interested in any railroad, 
nor in the bonds, stock, mortgages, securities, oontracts, or earnings of any railroad, 
and that he will, to the best of his ability, faithf ully and justly exécute and enforce 
the provisions of this act, and ail laws of tbis state concerning railroads, whlch shall 
be flled with the secretary of state. 

(e) Each of said commissioners shall receive an annual salary of $4,000, payable in 
the same manner that salaries of other state officers are paid. 

Sec. 2. The commissioners appointed shall meet af Austin, and organize and elect 
one of their number chairman of said commission. A majority of said commissioners 
shall constitute a quorum to transact business. Said commission may appoint a secre- 
tary at a salary of not more than $2,000 per annum, and may appoint not more than 
two clerks, at a salary of not more than $1,500 per annum each, and such other persons 
as experts as may be necessary to perform any duty that may be required of them by 
this act. The secretary shall keep fuU and correct minutes of ail the transactions and 
proceedings of said commission, and perform such duties as may be required by the 
commission. The commission shall hâve power to make ail needful rules for their 
government and for their proceedings. They shall be known coUeotively as "Rail- 
road Commissioners of Texas, " and shall hâve a seal, a star of flve points, with the 
words "Railroad Commission of Texas" engraved thereon. They shall be furniahed 
with an office in the capitol at Austin, and with necessary furniture, stationery, sup- 
plies, and ail necessary expenses, to be paid for on the order of the governor. The 
commissioners, secretary, and clerks shall be entitled to receive from the state their 
actual traveling expenses, which shall include the cost only of transportation while 
traveling on the business of the commission, to be paid out on the order of the gov- 
ernor upon an itemized statement thereof, swom to by the party who incurred the èx- 
pense and approved by the commission. 

(d) Said commissioners may hold sessions at any place in this state, when deemed 
necessary to faoilitate the disoharge of their duties. 

Sec. 3. The power and authority is hereby vested in the railroad commission of 
Texas, and it is hereby made its duty, to adopt ail necessary rates, charges, and régu- 
lations to govern and regulate railroad freight and passenger tarins, the power to cor- 
rect abuses and prevent unjust discrimination and extortion in the rates of freight 
and passenger tariffs on the différent railroads io this state, and to enforce the same 
by having the penalties inflioted as by this act prescribed, through proper courts hav- 
ing jurisdiction. 

(o) The said commission shall bave power, and it shall be its duty, to fairly and 
justly classif y and subdivlde ail freight and property, of whatsoeyer oharacter, that 
may be transported over the railroads of this state, into such gênerai and spécial 
classes or subdivisions as may be fonnd necessary and expédient. 

(b) The commission shall hâve power, and it shall be its duty, to fit to each olass or 
subdivision of freight a reasonable rate for each railroad subject to this act, for the 
transportation of each of said classes and subdivisions. 

(c) The classifications herein provided for shall apply to and be the same for ail rail- 
roads subject to the provisions of this act. 

(d) The said commission may flx différent rates for différent railroads, and for dif- 
férent Unes under the same management, or for différent parts of the same Unes, if 
f ound necessary to do justice, and may make rates for express companies différent from 
the rates fixed for railroads. 

(e) The said commission shall bave power, and it shall be its duty, to flx and estab- 
lish, for ail or any Connecting Unes of railroad in this state, reasonable joint rates of 
freight charges for the various classes of freight and cars that may pass oVer two or 
more Unes of such railroads. 

(jT) If any two or more Connecting railroads shaU fail to agrée upon a fair and just 
division of the charges arising from the transportation of freights, passengers, or cars 
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over thelr Utes^ilâiéi èomiriIssioB shall fix ttie j)ro rata part of such charges to be re- 
ceived by eacb of said coDnebting Uoesï ■:; i, , 

(g) Uutil ttie^idoitamiséloïichaU make. the classifications and sohedules of rates as 
herein provldeâi'fftp.'saidi ijitteirwarâs, ifthëy'deera it ddvi3able,theymi^!make: partial 
orspeclal olasstfièotbns ^r ail or aoy of the- railroads subject henetn, and fix the rates 
to bô cbarged bysucb roads théref-ar, and SMeh classifications and raites sballbe put 
Intd effsctln th« ntaimer providëd for général olassiflcàtions aid schedules of rates. 

' (h) Thé commissiez shall bàife Power, aûd :iti sball be its dntyV f rom time to time, to 
alter, change, ate«ofl( orabolish any> classification or rate established by it wben 
deemed neçesSary ; ma^î saobamended, altered; or new ciassifloations or rates, shall be 
put Into efteot in tlae'Bftme mabner as the origlnals-! ,,. 

' ({) Tbe Goinnilsston:<may adopt and eqforce such rules, regnlatioDB, and modes of 
procédure as it maji<âeexn proper to hear andideterminecomplc^ntsithat may be made 
against the classifications or tbe rates, the rules, régulations, and déterminations of. 

the<î«tBnltSBioniio;.":-V'T!r;'JO'' 'II- ■ :,i!,; ,. ■ ,h; i-. i;;, ....:. •.;■. 

■y) The comiùi^iou «bail -make reasoitablb iikiidjust rates' of ohargesfor each rail^ 
roâdsubjeot hèeetofortheluseor transportatibn«f loaded or emptycars on Its road; 
and may establish f or eaâhurailroad, or for ait railroads alike, reasonable rates for the 
storln^ and haedllng^ of freight, and for théuse of cars not uuloaded^after forty-eight 
hours'fnotlc» tb the consignée, not tbincludeSundays. 

(7c) Thét0OmAiission shall make anâëstabltsb reasonable rates fbnthe transportation 
bf iriÉesengers over éach or ail of the railroads subject bereto, -which rates shall not ex-r 
oeed tbe rates fixed by law. The commission shall bave power to presoribe reasonabi* 
rates, toUs, ôrchàrgesiîJor allother services performed by anyrallroad. subject hereto. 

(l) It shall be the dutyof each and everyraSlway subject tothtséct to provide andt 
maVntàin adéquate, cbmf ovtablé, ^nd clean dépôts and dépôt buildings ai. its ëeveral star 
tionslor theiaecommodatiDn of 'pàssengers, and said dëpot buildings shall be kept well 
ligh^ted abdwannedfor thecomforfe alnd'aoobmmodation of thetraveling public; and> 
ail éhch roads BhâiU keep and maintaln adéquate and suitabletreight dépôts and build-; 
ings for the rec^ivihg^ handUngf'storiDg,:atiiddeliYering of aU f reigbt haadled by such 
roads : proYided, that thls gkaU not be construed as repealing any existing laws on ths 
subject.'' ■■ ■ ■•j e:,-:,,/ ■ .,. 

'Sec. 4. Before ahy rates' shall be established uhder tbis act^the commission shall 
gtve the railroad compaflyto be affeoted thereby ten days' notice of the tirae and place 
tvhenaudwfaere the rates :iihall be fixed, aiùd said railroadcom^any shall be entitled 
tolbeheardat such time »nd place, to the end that justice màybe done, and it shall 
h«fve process to enforcë the attendance of • witnesses. AU process herein provided 
fofishall be served as in oiVilieases. ' 

•:ln) The commission shtA hâve power to adopt rules to govern its proceedings, and 
to ré^late the mode and manâerof' ail Investigations and hearings of railroad com^ 
pasîes and bther parties before it in the' establishment of rates, orders, and other acts 
required oîitunderthis làw; providing no persondesiring to be présent at any such 
iHVesHsfationsby said commlSttion shall be4enied admission. 

(b> The chairman and each of the commissioners, for the purposes mentioned in this 
àet, shall hâve power t» administer ail oaths, certify to ail ofacial acts, and to compel 
the attendance of witnesses and the production of papers, wayblUs, books, accounts, 
documents, and testimony; and to punish for contempt aâ fully as is provided bylaw 
for the dlstrict'Or county court. 

Sec. B. In ail actions between private parties ànd railway companles brought under 
this law, the rates, Ohargest orders, regalatîonsj and classifications prescribed by said 
commission before the institutioniof suoh' action shall be held conolusive, and deemed 
and accepted to bç reasonable, ifair, and j'HSt;!tKia insuch respects shall not be contro- 
yerted therein until finaUv fpund otherwise in a direct action brought for that pur- 
pcse in the manaer pi-esfcribèdîbyl Sections 6 atidï'thereof. 

Se(i.'6. If any railroad or other p'arty at interest be dissatisfied with thedecision of. 
any rate, olassiflcationvrule.'charge, order, act, or régulation adopted by the commis- 
sion, such dissatisfied Conàpaûy or party may file a pétition setting forth the particulac 
cause or causes of objectidn to such décision, act, rule, charge, classification, or order, 
or to either or allot them, In' a court of compétent jurisdiotion in Travis county, Tox., 
against said commission as défendant. Said action shall bave precedence over ail 
(^«er causes on thë dooket «f différent nature, ànd shall be tried and determined as 
other civil causes in said court. Either party to said action 'may appeal totheappal- 
làtb courthaving jurisdictioû of said cause, and said appeal shall be at once retumable 
to saidiappellate court at. either 61 its tferms, and said action so appealed shall bave 
precedence lu said appellateicourt of ail causes of a différent character therein pend- 
mg: provided that, if the court be in session at the time such right of action accrues, 
the-'«ait may be filed duting such tena,- and stand ready for trial after ten days' 
motiOe.' ■ ' ■ ' .:'"s:ii; ,■■ ., .■' c:,. il: •: ^' ■ 

Sec. 7. In ail trials under theforegO'tng section, the burden of proof shall rest upon 
the plaintiff, who must show by clear and satisfactory évidence that the rates, régula- 
tions, orders, classifications, acts, or chs^g«siiDomplained of are Unreasonable and un- 
jnst to it or them. ;. ' i li ' 
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Sec. 8. The said commission sball, s6 sôoti as the classifications and scheflules •of 
rates hereinprovided for are prepared by them, furnish each raiiroad, subject to the 
provisions 6f this act, with a complète schedule in suitable form, showing the classifi- 
cation of freight made by them, and the rates flxed by said ootemissiou to be «baTged 
by «uoh road for the transportatiou of each class of freight, and shall cause "ai oertifled' 
oopy of such classification and schedule of rates tobedellvered to each ofsaidrail- 
roads at its principal office in this state, if It'haç such ofaoeilq this state, and, if 
riot, then to any agent of said oompany in thisstatei -which said schedule, rates, and 
régulations shall take efi'oct at the date which may be âxed by said commission, 
not less ;than twenty days. Each of said raiiroad companies shall cause said sched- 
ules to be printed in typeof a size not legs than pica, and shall hâve the same. 
posted up in a conspicuous place at each of its dépôts, so as to beinspected by the pub* 
Uc. Said commission may at any time abolish, alter, or in any manner amend the said 
schedules, or abolish or amend any such régulations, and in that cvent certifled copies 
of the schedules, rules, or régulations, showing the changes therein, shall be delivered 
to eaoh'road as hereln speoified. In ail cases virhere the rates shall not hâve been flxed 
by the commission, no changes sbalJ. be made except after ten days' notice to and con- 
sent of the commission, ff 

Seo. 9.:Any person, flrm, corporation, or association, or any mercantile, agrîcul- 
tural, or manufacturing association, or any body politic, or municipal organization, 
complainine of anything done or omitted to be done by any raiiroad subject hereto, in 
violation of any lawof this state or the provisions of this act, (for which penalty is 
provided,) may apply to said commission in such manner and under such rules as the 
commission may prescribe ; whereupon, if there shall appear to the commission to be 
anyreasonable grouads for investigating such complalnt, it shall give at least five 
days' notice to such raiiroad of such charge and complaint, and oall upon said road to 
answerthe same at a time and place to be specified by the commission. The commis- 
sion shall investigate and détermine such complaint under such rules and: moues of 
procédure as it may adopt. If the commission flnd that there bas been a violation, it 
shall détermine if the same was willful; if it flnds that such violation was not willful, 
tt may oall upon said road to satisfy the damage done to the complainant thereby, 
stating the amount of such damage, and to pay the cost of such investigation ; and if 
the said raiiroad shall do so within the time specified by the commission, thère shall 
be no proseoution by the state; but it said raiiroad shall not pay said damage and cost 
within the time specified by said commission, or if the commission flnd such violation 
to be willful, it shall institute proceedings to recover the penalty for such violation 
and the cost of such investigation. AU such cotnplaints shall be made in the name of 
the state of Texas upon the relation of such complainant. Ail évidence taken before 
said commission In the investigation of any such complaint, when reduced to writing 
and signed and sworn to by the witness, may be used by either party,— the state, 
complainant, or the raiiroad Company,— in any proceeding against such raiiroad in- 
volving the same subject-matter: provided, further, that the commissiouers may re- 
Qulre the testimony so talien before them to be reduced to writing when they may 
deem It necessary, or when requested to do so by either party to such proceedings, and 
a certifled copy under the hand and seal of said commission shall be admissible in 
évidence upon the trial of any cause or proceeding growing ont of the same transac- 
tion against such raiiroad, involving the same subject-matter and between the same 
parties. The provisions of this section shall not abridge nor affect the right of any 
person to sue for any penalty that may be due hlm under the provisions of this act or 
any other law of this state. 

Seo. 10. The oommissioners, or either of them, or such persons as they employ 
therefor, shall bave the right, at such times as they may deem necessary, to inspect 
the books and papers of any raiiroad company, and to examine under oath any offlcer, 
agent, or employé of such raiiroad in relation to the business and affaire of the same. 
If any raiiroad shall refuse to permit the oommissioners, or either of them, or any per- 
son authorizcd thereto, to examine its books and papers, such raiiroad company shall, 
for each offense, pay to the state of Texas not less than $135 nor more than $500 for 
each day it shall so fail or refuse: provided, that any person, other than one of said 
oommissioners, who shall make any such demands, shall produce his authority, under 
the hand and seal of said commission, to make such inspection. 

(a) Any offlcer, agent, or employé of any raiiroad company who shall, upon proper 
demaud, fail or refuse to exhibit to the commissiouers, or either of them, or any person 
authorized to investigate the same, any book or paper of such raiiroad company which 
is in the possession or under the control of such offlcer, agent, or employé, shall be 
deemed guîltyof a misdemeanor, and upon conviction in any court having jurisdie- 
tion thereof shall be fined for each offense a sum not less than $120, aod not [to] exceed 
$500. 

Sec. 11. The commission shall ascertain as early as nracticable the amount of money 
expended in construction and equipment per mile of every railway in Texas; the 
amount of money expended to procure the right of way, and the amount of money it 
would require to reconstruct the roadbed, track, dépôts, and traasportation, and to re^ 
place ail the physioal properties belonging to the raiiroad. It shall also ascertain the 
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outstanding bonds, debentures, and Indebtedness, and the amount, respectively, 
thereof ; wtileiik issued, and rate of interest ; when due ; for what purposes issued ; how 
used; to whom issued; to wbom sold, and tbe price in cash, property, or labor, if any, 
t«ceiyed tUerefor; what became of theproceeds; by whomttae indebtedness isheld; 
tbe amount purportlng to be due thereon; tbe floating indebtedness ot the company; 
to whom dlie, and Ms address; tbe crédits due on it; tbe property on baud belonging 
totbe railroaâ Company; and tbe judicial or otber sales ofsaid road, its property or 
franchise,' and theafluounts purporting toihave been paid, and in what manner paid 
tberefor. Tbe commissibn sball also ascertain the amoants paid for salaries to tbe 
offlcers of tbe railroiad and tbe wages paid Its employés. For the purpose in this sec- 
tion -named the commission may employ sworn experts to inspect and assist them 
when needed, and from timetotime, as tbe information required by this section is 
obtained, it shall oommunicate the sameto.the attorney gênerai by report, and file a 
duplieate thereof witb tbe comptroUer for public use, and said information sball be 
printed from time to timë in the annual report of the commission. 

Seic. 13. The said commission sball cause to be prepared suitable blanks, witb ques- 
tions oalculated to elicit ail information concerning railroads, and as often as it may 
be necessary f nrnish blanks to eacb railroad company. Any railroad company receiv- 
ing from the commission any such blanks shall cause said. blanks to be properly flUed 
ont, so as to answer fully and correctly eacb question therein propounded, and, in case 
tbey are unable to answer any question, they shall give a satisfactory reason for theii- 
failure; and the said answers, duly swom to by the proper oflcer of said company, 
sball be retui'ned to said commission at its office in the city of Austin within thirty 
days from the leoeipt thereof. 

(a) If any ofScer or employ© of a railroad company shall fall or refuse to answer any 
questions therein propoundea, or give a false answer to any sucb question where tbe 
fact inguired of is within bis knowledge, or sball évade the answer to any such ques- 
tions, sucb person shaU be guilty of a misdemeanor, and shall on conviction thereof be 
fined for eaeh day be sball fail to perform such duty after the expiration of the time 
aforesaid a penalty of $500, and tbe commission sball cause a prosecution tberefor in 
tbe proper court; and a penalty of a like amount shall be recoveréd from the company 
when it appears that sucb person acted in obédience to its direction, permission, or re- 
guest in bis failure, évasion, or refusai. Said commission shall hâve the power to pre- 
scribe a System of bookkeeping to be observed by ail railroads subject nereto, under 
the penalties presoribed in this section. 
:jb) The said commission shall make and submit to the governor annual reports con- 
taining a f uU and complète aeconnt of the transactions of their office, together with tbe 
information gathered by such commission as herein required, and sucb other faots, 
suggestions, and recommendations as may be by them deemed necessary, whiob report 
shall be pnblished as the reports of the heads of departments. 

(e) The said commission çball hâve power, and it is hereby made its duty, to investi- 
gate ail throughfreight rates On railroads in Texas; and when the same are, in the 
opinion of tbe commission, excessive, or levied or laid in violation of tbe Interstate 
commerce law, or the rules andi régulations of tbe Interstate commerce commission, 
the ofUcials of tbe trailroads areto be notifled of tbefactâ and requested to reduce them, 
or make the proper corrections^ as the case may be. When the rates are not changed, 
or the proper corrections are not made aecording to tbe request of the commission, the 
latter is instructed to notify tbe Interstate. commerce commission, and to apply to it 
for relief. 

Bec. 13. Tbe said commission, in making any examination or investigation provided 
in this aot, sball bave power to issue subpœnas for the attendance of witnesses by such 
rules as they may prescribe. Eaoh witness who shall appearbefore the commission 
by order of the commission, at a place outside of tbe county of bis résidence, sball re- 
çoive for bis attendance $1 pet day and 8 cents per mile, traveled by the nearest prac- 
ticable route, in going to and returning from tbe place of meeting of said commission, 
whioh shall be ordered paid by the comptroUer of pubUo aocounts upon the présenta- 
tion of proper voucbers, sworn to by such vritness, and approved by the chairman of 
tbe commission! provided, tbat no witness shall be entitled to any witness fées or 
mileage Who is dirSotly or indirectly interested in any railroad in this state or out of 
it, or who is in any wise interested in any stock, bond, mortgage, security, or eamlngs 
of any snob road, or who sball be the agent or employé of such road, or an offlcer 
thereof, when summoned atthe instance of such railroad; and no witness fnmished 
witb f ree transportation sball reçoive pay for the, distance be may bave traveled on 
such free transportation. In case any vritness sball fail or refuse to obey such sub- 
pœna, said commission may issue an attachment f or said witness, directed to anysher- 
ifE or any constable of tbe state of Texas, and oompel him to attend before the commis- 
sion and give his testimony upon sucb matters as shall be lawfuUy required by them. 
If a witness, after being duly summoned. sball fail or refuse to attend or to answer any 
question propounded to him, and which he would be required to answer if in court, the 
commission sball bave the power to fine and imprison snob witness for contempt, in 
tbe same manner that a judge gf the district court might do under similar circumstan- 
ces. The claim tbat any sucb testimony may tend to criminate the person givlng it 
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shall not excuse snch witness f rom testifying, but sucli évidence or testimony shall 
not be used against suoh person on the trial of any criminal proceeding: provided, the 
commission shall in ail cases bave tbe right, in its discrétion, to issue proper process 
and take dépositions instead of compellinK Personal attendance of witnesses. The 
sherifl or constable executing any process issued under the provisions of this section, 
or tinder any other provisions of this bill, shall receive such compensation as ma^ be 
allowéd by the commission, not to exceed fées as now presoribed by law for similar 
services. 

Seo. 14. If any railroad company subjectto this act, or its agent or olBcer, shall here- 
after charge, coUect, demand, or receive from any person, company, firm, or corpora- 
tion a greater rate, charge, or compensation than that fixed and established by tbe 
rallroaa commission for the transportation of freight, passengers, or cars, or for the 
usé of any car on the Une of its railroad, or any Une operated by it, or for receiving, 
îorwàrding, handling, or storing any such freight or cars, or for any other service per- 
formëd Or to be performed by it, such railroad company, and its said agent and oificer, 
shall be deemed guilty of extortion, and shall forfeit and pay to the state of Texas a 
sum not less than $100 nor more than $5,000. 

Sec. 15. If any railroad subject hereto, directly or indirectly, or by ahj; spécial rate, 
rebate, drawback, or other device, shall charge, demand, coUect, or receive from any 
person, firm, or corporation a greater or less compensation for any service rendered or 
to be rendered by it than it charges, demands, coUects, or reçoives from any other per- 
son, firm, or corporn,tion for doing a like and cOntemporaneous service, such railroad 
shall be deemed guilty of unjust discrimination, which is hereby prohibited. 

(a) It shall also be an unjust discrimination for any such railroad to make or give 
any undue or nnreasonable préférence or ad vantage to any particnlar person, company, 
firm, corporation, or locality, or to subject any particular description of trafic to any 
undue or unreasonable préjudice, delay, or disadvantage, in any respect whatsoever. 

(b) Every railroad company which shall faîl or refuse, under such régulations as 
may be presoribed by the commission, to receive and transport, without delay or disr 
crimination, the passengers, tonnage, and cars, loaded or empty, of any Connecting 
line of railroad, and every railroad which shall, under such régulations as may be pre- 
soribed by the commission, f ail and refuse to transport and deliver, without delày or 
discrimination, any passengers, tonnage, or cars, loaded or empty, idestined to any, 
point on or over the Une of any Connecting line of railroad, shall be deemed guilty of 
unjust discrimination: provided, perishable freights of ail kinds and live stock shall 
liave précèdent of shipment. 

(e) It shall also be an unjust discrimination for any railroad subject hereto to charge 
or receive any greater compensation in the aggregate for the transportation of like 
kind of property or passengers for a shorter than for a longer distance over the same 
line : provided, that upon application to the commission any railroad may in speiiial 
< ases, to prevent manlfest injury, be authorized by the commission to charge less for 
longer than for shorter distances for transporting persons and property, and the com- 
mission shall from time to time prescribe the extent to which such designated railrOad 
may be relieved from the opérations of this provision : provided, that no manif est in- 
justice shall be imposed upon any citizen at intermediate points : provided, fùrther, 
that nothing herein shall be so constrned as to prevent the commission from making 
what are kuown as "group rates" on any line or Unes of railroad in this state. 

(d) Any railroad violating any provision of this section shall be deemed guilty of 
unjust discrimination, and shall for each offense pay to the state of Texas a penalty of 
not less than five hundred dollars, nor more than Uve thousand dollars. 

(h) Nothing herein shall prevent the oarriage, storage, or handling of freight f ree 
or at reduced' rates for the state, or for any city, county, or town, government, or for 
charitable purposes, or to and from fairs and expositions for exhibition thereof, or the 
f ree carriage of destitute and indigent persons, or the issuance of mileage or excursion 
passenger tickets ; nor to prevent railroads from giving f ree transportation to minis- 
ters of religion, or free transportation to the inmates of hospitals, eleemosynary and 
charitable institutions, and to the employés of the agricultural and geological depart- 
ments of this state, or to peace offlcers of this state; and nothing herein shall be con- 
strned to prevent railroads from giving free transportation to any raUroad offlcers, 
agents, employés, attorneys, stockholders, or directors, or to the railroad commission- 
ers, their secretary, clerks, and employés, herein provided for, or to any person not 
prohibited by law : provided, they, or either of them, shall not receive from the state 
mileage when suoh pass is used. 

Sec. 16. Any offlcer or agent of any railroad subject to this act who, by means of f aise 
billing, false classification, f aise weight, or by any other device, shall sufter or permit 
any person or persons to obtain transportation for property at less than the regular 
rates then in force on such railroad, or who, by means of false biUing, false classifica- 
tion, false weighing, or by any device whatever, shall charge any person, firm, or cor- 
poration more for the transportation of property than the regular rates, shall be guilty 
of a misdemeaoor, and on conviction thereof ftned in a sum of not less than $100 nor 
more than $1,000. 

Sec. 17. In case any railroad subject to this act shaU do, cause to be done, or permit 
to be done, any matter, act, or tbing in this act prohibited or declared to be unlavrful. 
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oc s}is^,cnDi4t» do any, aictiimattervor thing hereia requlred to be doneby it, suctirail- 



JfO^^}}^J,,ljg hM& to tbe pçrçpttor persoçB, iflrm or corporation, injurod thereby, for 
ijae 4a«iiMZ^;Mist^taed in coosç,^i{i,eo(:% aï such-violation ; and in case said railroad com- 
Mny 8jïf|a",M»«iny <>* e?t<)^tioh(ordÎ8criininatjon.a9 by this act deflneiî, tbea, in àddi- 
xiî^tiiilBiloi>. oflifaages, such ç^lr<?^ sliall pay tb.tlvs iporson, firm, or corporation injured 



alty tbatiSoiSi.ovçrcbarge was^nintentionrtly and inaooently made througb amistake 
ot ia«t: iprôylaéd,thatany s^ch iecbvery as h^rein provided shall in nù manner afiect 
a rebovOTy by ,fUe' stàte of a penàltSf provided for such violation. , 

SeCils. If fiiy railroad, as aroresaid, shall wiUfuUy vioiate any-pther provisions of 
this ftdt, .or BjiaU do any othë)? àct herein prohftited, or shall fail or refuse toperform 
any otliér.duty enjoined upon It for wbioh à penalty bas not hereinbeen provided, for 
eveïy sflfih fC!t of violation if sballpay the state W Texas a penalty of not more Ihan 
five theusaqâdoUars. • 

Sec. 19. Ail of the penalties beréin provided, except as provided in section 17, shall 
be recoyered, ai^d Buits thereoni^ball be brougbt, in the name of tbe state of Texas, in 
the properpourt haying jurisdîistipn thereof, in Travis county, or in any county to or 
througb,w;hioU pv^ch railroad ,'niày run, by tbe attomey gênerai or under his direction ; 
and the attomey J>ringing suçh suit shall recèive a fee of fifty dollars for eacb penalty 
recovered ' and çollected by'^iin^, and ten per cent, of the amount eollected, to be paid 
by tbe state., If ail suitsarisingpnder this açt,the rules of évidence shall be thesame 
as in ordinary civil,actions, except as otherwise herein provided. Ail fines and penal- 
ties recovered by the state under this act shall be paid iuto the treasury of the state. 

Sec. 20i Upon application o^any person, thO; commission shall furnish certiâed cop- 
ies of any dàsififloation, rates, rules, regulatipns, or orders, and such certifiod copies, 
or printedcopiea i^iiblished by autbority of the commission, shall be admissible in évi- 
dence in any ^ui{,«nd sufScient to establisb tbe fact that any charge, rate, rule, order, 
or classifloatipn tnerein contained, and whiclj may be in issue in the trial, is the officiai 
act of coniiinîSfSioTi, A substantial compliance with the requirements of this act shall 
be suSiciént to giye effect to ail tbe classifications, rates, charges, rules, régulations, 
reqairemeiit^, )and,,o,rders maâe aiid established by the commission, and none of them 
shall be decl«^ré4 Inoperatiye f or avy omission of a technical matter in the performance 
of such act. r I : 

Sec. 31. It is'bëreby made the duty of such railroad commission to see that the pro- 
visions of this act, and ail law« of this state conuerning railroads, are enforced and 
obeyed, and that violations thereof are promptlyprosecuted, and penalties due the state 
theréfor recovered: f^nd çollected, And said commission shall report ail such viola- 
tions, yrlth the faots in their possession, to the attprney gênerai orotber offlcer chargea 
wjth the enforcement of tlie laws, and request him to institutethe properproceedings; 
and ail suits bétweèn the state and any railroad shall bave precedence in ail courts 
orer ail otber suits. pending therein. 

(a) It shall be the duty of the commission to investlgate ail complaints against rail- 
road companies subject hereto, and to enforce ail laws of this state in référence to 
railroads. But àny two Connecting railroads mây enter into a contract whereby any 
part or ail of the passengers, freigbt, or cars, empty or loaded, hauled or transported 
by one, and destined to points on or beyond the line of the otber, shall be dellvered to, 
receivëd and transported by, the: other; which contract, however, shall be submitted 
tothe railroad commission forexamination and approval, and when so approved by the 
commission the sf^me ,shall be bindiqg; but, if the said contract be not approved by 
tlie commis8ion,'tbe same shall be void : provided, that any Connecting line delivering 
freigbt to the owner or consignée of such freigbt may be sued by tbe owner thereof in 
the county wbere the freigbt is dellvered, for any damage that may be done to such 
freigbt in its transportation. 

Sec. 23. Tbe terms 'froad, " "railroad," "railroad companies, " and "railroad corpora- 
tions, " as usëd herein, ^hall be taken to mean and embrace ail corporations, companies, 
indlviduals, and associations of indiyiduals, thëir lessees or reoeivers, appointed by 
any court wbatsoeve^ that may sp\!7 or hereafter own, operate, manage, or control 
any railroad or part of a railroad in this state, and ail such corporations, companies, 
and associations of individuàls, th^ir lessees orreceiversj as shall do the business of 
coioamon carriers on. any railroad in this state, 

(rii) The provisions of this act shall be construed to apply to and affect only tbe trans- 
portation of passengers, freight, and cars between points within this state; and this 
acif.BbaU not apply to street railwaya,;n.or suburban orbelt Unes of railways, in or near 
êftles and towns. 

(i) It shall be the duty of the commission to see that upon every railroad and branch 
of same carrylng i)assengers for hire in this : state shall run at'least one train a day, 
(S^ndays excepted,) upon which passengers shall be hauled, and the commission shall 
nave no power to relax this provision. 

Sec. 23. This act shall not bave the effect to release or waive any right of action by 
the state, or flfly person for any right, penalty, or forfeiture which may havo arisen, 
or may herealterarise, under any law of this state ; and ail penalties àcoruing under 
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thls açt Bhall be cumulative ot eaoh otlier, and a suit foror-racovery of ooe shall npt 
be àljar to the recbvery df any othér pèuàlty; and ail làws and pt^rls of laws in con- 
flict wîth this act are hereby repeàled- ' ' ■;:, 

; Sec. 24. The faot that there is no adeqp^te and sufflicient laws for tTie régulation of 
raiiroads in thé transportation of freignt and passèngeir trafic, and the near approach 
of the close of the présent session, créâtes an imperative pnblic necessityand an emer- 
gency,,necesi^itating the suspensiç^. qf the constitutional rule requiring bills to be read 
on thréë letëral days, and it is éo suspended, and that thls act.tâke eflëct and be in 
fcîrce fcom 'and af ter its passage, and it is so enacted. - 



Pyeatt a al. V. PoWEtT,. 
(Circuit Court of Appeau, Eighth Circuit. Juiy 25, 1892.) 
^ No. 108. 

1. SmTS IN INDIAN TbHRIT0RT-7-ÇC|MM0N liAW TO GoVEBSr-LBX POBI. 

In actions in the fédéral courts In the Indian ïerritory, the rule of décision. In 
the absence of statuts, or of J)ro6f of the làws, rules, or customs p^evailihg in the 
territory, is the common law, siqoe it is the fex/ori. 
8. Chattel Moktgagbs— Rbgjstbt Laws— Indian Tekbitoet. 

The registry law of Kansas does not âpply to a chattel mortgage executed in 
Kansas by a résident of the Indlàn Territory upon property situated in the ter- 
ritory. 
8. Same— Validitt at Common Law. , 

At common law an unrecorded chattel mortgage, unaccbmpanied with possession 
of the chattels mortgaged, Js prima /(une f raudulent and void as to qreditoratpf 
the mortsagor; but this presumption of fraud may be rebutted, and, where it Is 
admittedor proved that subh a mortgage is not f raudulent asto creditors, the mort- 
gage may be sustained, notwithstauding the possession in the mortgagor. 

4. Bamb — ^Vesting of Titlb. 

At common law a chattel mortgage vests the tltle conditionally in the mortgagee, 
which title, in oase of default, bécomes absolu te; and therefore a mortgagee of 
domestic animais is entltled, after default, to the increase thereof. 

5. Samb— Attaohment — Inçtkuctions. . . 

In an actioù by the mortgagee Iii such case to reoover the property from credit- 
ors who attached it after default, défendants were not prejudiced hy a charge that 
plaintiff was entltled to reoover if défendants had Knowledge of the mortgage be- 
f ore bringing tlieir suit, for the right to reoover was complète, whether défendants 
had such knowledge or not. 

6. Same — Pleadino. 

In such an action it was compétent for plaintiff torecovernnder the mortgage 
upon gênerai allégations of title and right to immédiate possession. 

In Error to the United States Court in the Indian Territoiy. 

Action of replevin by Warren C. Powell against Henry C. Pyeatt and 
James C. Kirby. Verdict and judgraent for plaintiff. Défendants brîng 
error. Afl&rmed. 

Statement by Sanboen, Circuit Judge: 

The défendant in error brought an action of replevin for certain mares 
and coïts of the value of about $4,000, in the United States Court in the 
Indian Territory, against the marshal, who had seized them on Oétober 
4, 1889, under an exécution issued out of that court upon a judgment 
in favor of the plaintîfis in error, and against William P. McClellàn, for 
$7,598.07. Plaintiff in his complaint alleged that he was the owner 
and entitled to the immédiate possession of the animais, and plaintifïs 
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în errôr, whb were by order ôf thé court substituted for the marshal as 
défendants, in their answer deniéd the plaintiff's allégations. On the 
trial ît Waâ established by undisputed évidence that on July 18, 1888, 
Williaiw!!*. McClellan was justly indebted to the plaintifif in the sum of 
$4,986.11, and that on that day at Coffeeville, in the state of Kansas, 
he gave the plaintifif his ^ two promissory notes for this aggregate 
amount, payable in a year, and ii;i good faith made and delivered to 
him his chattel mortgage on the mares and coïts that were then in be- 
ing to secure thèse notes; that the mortgage provided that the mortga- 
gorshould retain possession of the property until default, and upon pay- 
ment of the notes it should be void; that McClellan resided in the In- 
dian Territory, and the mortgaged property at the date of the mort- 
gage was, and continued to remain, in that territory; that nothing was 
ever paid on this debt before the levy was made on October 4, 1889, 
in any other way than by the taking pf the property itself by the mort- 
gagee; and that the défendants had actual notice of the mortgage be- 
fore they brought the suit, which reslilted in the judgment under which 
the levy was made on the property. There was évidence tending to 
show that in the spring or early suminer of 1889 McClellan delivered 
to the plaintiff possession of ail the mortgaged property under an 
agreement that either he or the plaintifif might sell it if possible, and ap- 
ply the proceeds on the debt, and, if not sold before the notes fell 
due, plaintifif should crédit McClellan $4,500 on the notes for this prx)p- 
erty, but the bona fides of this transfer was denied. That question, 
and ail Others within the issues, were submitted to the jury, and a 
verdict and judgment rendered for the plaintifif, to reverse which this 
writ was sued out. A part of the coïts in controversy were foaled by 
the mortgaged mares in the spring of 1889. 

John H. Bogers, for plaintiflfs in error. 

W. M. Cravens and George Ë. Nelson, for défendant în error. 

Before Caldwell and Sanboen, Circuit Judges, and Shiras, District 
Judge. 

Sanboen,- Circuit Judge, after stating the facts as above, delivered the 
opinion of the court. 

There are 43 assignments of errer in this case, but in the view taken 
by the court it will be necessary to consider but 3. The thirty-second 
assignment is that the court erred in refusing to charge the jury as 
folio ws: 

"The court instructs the jury that, under the law in force iii the Indian 
Territory at the time of the exécution ofthe mortgage introduced in évidence 
in this cause, and at the time of the levy of the exécution of the défendants, 
Pyeatt and Kirby, the title and o w nership of the mortgaged property remained 
in the mortgagor until default, and after default until the mortgagor took 
open and visible possession of the property mortgaged. If, therefore, you be- 
lieve from the eVjdence that the mortgage did not expressly embrace the in- 
crease of the mares mortgaged, and that the mares remained after default iû 
actual possession of the mortgagor, William P. McClellan, and so remained 
until the levy of the defendant's exécution, the coïts foaled in the spring of 
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1889 were liable to defendant's exécution, and especially is this trne if, at thé 
time of the default or levy, it was no longer necessary for the coïts to follow 
their dams for nurture." 

There was no error in this refusai. Under the common law, whose 
rules must govern hère, a mortgage of personal property vests the title 
in the mortgagee subject to be defeated upon compliance with its con- 
ditions, and upon a failure to comply therewith such title becomes ab- 
solute. Story, Bailm. § 287, and cases cited; Stewartv. Hanson, 35 Me. 
506; Talhotv. DeForest, 3 G. Greene, 586; Flnndersv. Barstow,18 Me. 357. 
The brood of ail tame or domestic animais belongs to the owner.of 
the dam or mother, and at common law the increase or young of mort- 
gaged animais belongs to the mortgagee. CatUe Co. v. Mann, 130 U. S. 
78, 9 Sup. et. Rep. 458; Jones, Chat. Mortg. § 149; Cahoon v. Miers^ 
67 Md. 673, 11 Atl. Rep. 278; Evam v. Merriken, 8 Gill. & J. 39. 

That each of the following instructions was given by the court beloW 
to the jury is also assigned as error: 

"The court further instrncts tlie jury that the mortgage adduced and read 
in évidence by the plaintiff, Powell, contains a provision for the rétention 
and possession of the mortgaged property by the mortgagor, McClellan, until 
the happening of some on« of the events mentioned therein to cause a de- 
fault; therefore the possession of the property by the mortgagor is not in- 
consistent with the terms of the mortgage, and the court pronounces tliè 
mortgage valid on its face, and bindiiig between Powell and McClellan; and 
if the jury shall believe from the évidence that on the 18th day of July, 188S, 
said McClellan was justly indebted to said Powell in the sums of money for 
which said two notes which were read m évidence were executed, and that 
said mortgage was given in good faith to secure tlie payment of said notes, 
and if the jury shall also believe from the évidence that défendants Kirby and 
Pyeatt had actual knowledge and knew of said mortgage before the bringing 
of their suit and the obtaining of their judgment against the mortgagor, Mc- 
Clellan, in this court, then the mortgaged property should not be held subject 
to their exécution, and the jury should flnd for the plaintiff, Powell. The 
court further instructs the jury that if you shall believe from the évidence 
that William P. McClellan, on the 18tli day of July, 1888, was justly indebted 
to the^ plaintiff, Warren C. Powell, in the sum of forty-nine hundred and 
thirty-six dollars and eleven cents, as evidenced by the two promissory Dotes 
adduced artd read in évidence on this trinl, and that said McClellan executed 
the mortgage read to the jury to secure the payment of said notes, and that 
défendants Kirby and Pyeatt had actual notice and knew of said mortgage 
before thé bringing of their suit and obtaining their judgment against the 
mortgagor in this court, and the jury shall also believe that said notes and 
mortgage were past due and unpaid before the issuance of the exécution read 
in évidence, then the mortgaged pro[)erty whs not siil)ject to said exécution, 
and the jury should flnd for the plaintiff, Powell." 

The contention is that thèse instructions were erroueous on twogrounds: 
JFlrst, because it was not compétent for plaintiff to recover on this mort- 
gage under his pleading; second, because it is claimed that this mort- 
gage, which was executed in Kansas, was void as to the creditors of Mc- 
Clellan, because it was neverfiled as required by the following provisions 
of the statu tes of Kansas: 

"Every mortgage or conveyaiice intended to operate as a mortgage of per- 
sonal property which shall not be accompanied by an immédiate delivery, and 
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gagea, ^jigJIi^e^ljsplutBlyKtdîdjasagainstthe credjtors of t^e inortga|gor, anc^ 
as against subséquent purcbasers and mortgagees in good f^i^b, uhles's 'the 
mortgage, pr a true copy ther,eof,^ sha|l be forthwith depoaited in the office of 
the regisïér of deeds in the'èb^înty wherethe property shall then be situated, 
or, if the ûioïtgagor be a reaident of this atate, then of the county of which 
heshallatithetim;6be-areaiid«nt." Gen, St. Kan. 1889. §3903. 

As ïo. the firstground, itjjs sufEcienf to say that the notes and njort- 
gage wére ! jntroduced in évidence without objection, and, under the 
plaintiffs allégation of title ;and right to the immédiate possession of the 
mortgâged pmperty, they : W€re compétent évidence on >yhich he had a 
right td;rëly. The primary question ©n trial was whether plaintiff or 
défendants wére entitled tO the possession. pf the property, and this mort- 
gage, if valid, and its piast-dxie debt, if unpaid, established the plain- 
tlÊPa contention. Persér» v,:WngM,;85 Ark. 175; Story, Bailm. § 267; 
Winchester v. BaM, 54 Me. 558; Tcdbot v. DeForest, 3 G-. Greene, 586. 

As to the second groundsit wust be borne in mind that the owner of 
the property mortgâged resided, and the mortgâged property itself was 
ëittiatéd, in the Indian Territory. In that territory there was no registry 
8tatiite,^-^no register with whom the mortgage could be filed. Between 
the mortg^gbr ând mortgàg^é, the mortgage was valid and binding in 
Kansas and.^sewhere without filing and; without delivçry of possession 
of the property .mortgâged, Denny y. Favikner, 22 Kan. 89; Mariin v. 
Ofif^e», 41ARkw 191, 192; Hackettv. Manhoe, 14 Cal. 85. As this raort- 
gage wÉis valid and binding between the parties to it, it was so asto third 
païtîfes, nni'ësè' it was madè yoid as to some third parties by some stat- 
ùjte, làw, or rili^ of publiip policy. 

! The registry fiçt of Kansas was in the nature pf a police régulation of 
that state. It was enacted to modify in that state the rule of the çom- 
mbn law which made every éhattel mortgage of articles capable of manual 
.dëliyery, unaëoompaniéd with change of possession of the things mort- 
gâged, pn'*J^à/&'ê void as to creditors of, and bona fide purchasers from, 
thè xnortgftgor ;ï tp give iSectirity to môrtgagées by making théir mortgages , 
unaccompainied with possession of the property, valid when recorded, 
and bytheisame record toprotect creditors and purchasers against secret 
trusts. It never waa intended to hâve, and has not, any extraterritorial 
foi-ce. Spfà* as the rights pf the creditors of McClellan, seèkirig to ac- 
qïïire lien$Ç|n tiis property in the liidian Territory, were concerned, 
ibis registry law of Kansas was without effect. The ihortgage and thèse 
rights of creditors were goverued by the hx domicUii of the owner who 
mortgâged the property, and by thela.w of the place where the property 
waçpituated. They were govemed by the law of the Indian Territory. 
'^Glr,^y.VanÉvsMrk, 7 Wall. 139; Clarh'v. TarbeU,58 N. H. 88; GuH- 
imàinr V. Ilowell, 35 N. Y, 657; IVhitmqnv. Conner, 40 N. Y. Super. Ct. 
33,9; 346; Irçn'^erhv.. \Vfirren,7Q Ind. SI?; Martin v. Potter, 34 Vt. 87; 
Tied. Sales, §239; Jones, Chat. Mortg.îSÔS. 

What, th^n,,was the law of the Indian Territory on this subject in 
1888 and JL8,8^&î,Prior.to. the passée of the acto congress of May 2, 
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1890, (2&U. S. St. p, 94,)exteiidiilg ovér ttisterritory certain statutes 
of the state of Arkansas, there was no statute in opération in this terri- 
tory upon any subjecl outside of those treated in the acts of the congress 
regulating intercourse with the Indiaris ànd punishîng offenses against 
the United States. In the United States, in the absence of statutes, the 
presumption of the existence of the common law prevails in ail the terri- 
tory of the original colonies, and in ail newly-acquired territory origin- 
ally settled by Englishmen or their American descendants; but this pre- 
sumption may not prevàil in the Indian Territory, because, before its 
purchase by the United States, it was part of a territory settled by the 
subjects and governed by the laws of other nations. 

There is, however, another well-settled principle, founded in reason 
and authority, upon which, in the fédéral courts, the common law mûst 
be héld togovern the rights of thèse parties. It is that the lex fori, or, 
in othef words, the laws of the country to whose courts the party appeals 
for redress, furnish in ail cases, prima fade, the rule of décision. Mon- 
roev. Dquglass, 5 N. Y. 452; TheScoOand, 105 U. S. 24, 30, 31; Gamer 
V. Wright,52 Ark. 388;^ Nantis v. Hnrris, 15 Cal. 254. In the fédéral 
courts, in the absence of statutes repealing or modifying it, the common 
law is the rule of décision and guide of action; and when, by the act of 
March 1, 1889, (25 U. S- St. p. 783,) the congress, with the assent of 
the Indiàns, created the court below for the Indian Territory, and con- 
ferred on it "jurisdiction in ail civil cases between citizens of the United 
States who are résidents of the Indian Territory, or between citizens of 
the United States, or of any state or territory, and atiy citizen of or per- 
sons residing or found in the Indian Territory," when the amount in 
controversy was $100 or over, we hold that it gave that court authority, 
and imposed upon it the duty, to apply the established rules and prin- 
ciples of the common law to the adjudication of those cases of which it 
was thus given jurisdiction, where, as in this case, no proof is inade of 
the laws, rules, or custotfls obtaining in that territory. 

The rule of the common law is that a mortgage of personal property, 
unaccompanied with possession, is prima Jade void as to creditors ofthe 
mortgagor; yet the presumption of fraud arising from that circumstance 
may be rebutted by explanations showing the transaction to be fair and 
honest, and giving a reagonable account ofthe rétention of possession. 
Ryall V. RùUe, 1 Atk. 165, 168; AUonv. Harrison, L. R. 4 Ch. App. 622, 
626; MartindaJev. Booth, 3 Barn. & Adol. 498, 506; Havsdt v. Harrison, 
105 U. S. 401; Warner V. Norton, ÛO How. 448,460; Martin v. Ogdeu,U 
Ark. 191, 192; 2 Kent, Comm. 521. Thus, in RyaM v. EoUe, 1 Atk. 
167, (decided in 1749,) the court said: 

"The next question to be considered will be in relation to the condition of 
creditora when the debtor continues in possession of tlie goods mortguged; 
This was Iraudulent at common law, and 13 Eliz. c. 5, §§ 1, 2, provides 
agajnst it, thatit sliall be vuid. There is uu distinction whether the sale be 

>ia8. W. Bep. 785. 
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absolute or conditional. Courts of equity and juries are to consider, upon the 
whol0 évidence, whether the conveyance w*as made witli a viéw to def raud or 
riOt.» , ' 

This niortgage debl felj due July 18, 1889, and, if the mortgagor had 
possession afterthat date, hehad noiriterest that was subject to levyand 
sale at comnion ]aw if the mortgage was valid. Jones, Mortg. § 556, 
note 4, and cases ci ted. The resuit is that this mortgage was not void 
because it was not filed in the ofRce ofsome register of deeds, as required 
by the Kansàs statute. Asidefrom the possession of themortgaged prop- 
erty by the mortgagor, which the mortgage by its terms provided for, 
thère was no évidence at the trial tending to show that it was not made 
in gopd faith to secure a just àebt, or that it was made with any intent 
to hinder, delay, or defraud creditors. On the oral argument in this 
court it was expressly cOnéeded by counsel for défendants t,hat therewas 
rio question of the good faith of the parties to the mortgage, or as to the 
validityôf-tliedebt, and in his brief hesays: 

"There js not a scintilla pi évidence in the case that in July, 1888, McClel- 
l^n did not owe Powellthe âmount of the notes secured by the mortgage read 
iiievidenée, or that' they were not given in good faith." 

It is clear that under this évidence and thèse concessions there wasno 
question abôuijjthe validity of the debt, or the fraudulent character of 
the mortgage, ^^to creditors, to be submitted to the jury, and hence there 
<^uld bave.bee^flo prejudicial error in the instructions we hâve been con- 
sidering. A chattel mortgage, not fraudulent as to creditors, made in 
good faith, to sequre aiù honest debt, is at common law superiorto a 
subséquent attachment of the same property by a créditer of the mort- 
gagor. 

It is true that it was not material whether the défendants were or were 
not notifled of this mortgage after their debt accrued, and before they 
brought suit; but the charge of the court that this mortgage entitled the 
plaintiff to recover, if défendants were notitied of it before suit, could do 
the défendants no injury, because, under the admissions as to its char- 
acter, the mortgage entitled him to recover whether the défendants were 
notified of it pr not. And for the same reason none of the other errors 
assigned in; tnis [action prejudiced the défendants, for it is conceded that, 
ifthetwo instryçitions we hâve been considering a,re correct, the jury 
shoijld ha,vô beep instructed to return a verdict for the. plaintiff", Error 
without préjudice 18 no ground for reversai, and for this reason we hâve 
apit çonsiderc^d the assignments of error not above.discussed, and the 
ju(lgment below is affirmed. 
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Bbush Electric Co. et al. y. Elec:iric Imp. Co. of San José. 
(Circuit Court of AppeaU, Ninth Circuit. July 14, 1892.) 

ÀPFEALABLE OBDERS— Fin ALITT. 

The owner of a patent moved to be dismlssed from a suit for infrlngement 
brought by a licensee on the ground that tàe suit had been brought without Its au- 
thority. Held tUat. as the motion presented questions of law and f act not presented 
iu the bill of complaint, an order ovesrruling it was a "final décision, " wlthin the 
meaning of the aot of March 3, 1891, and theref ore the subjeot of an appeal. 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

On motion to dismiss appeal. Denied. 

Statement by Kkowles, District Judge., 

The California Electric Light Company, and the San José Light & 
Power Company, desiring to commence a suit against the Electric Im- 
proyemeiit Company of San José, for an infrlngement of a certain patent, 
joîned with theœ a:s a plaintifF the Brush Electric Company. After 
the bill of complaint had been filed in the circuit court for the district 
of California, thé Brugh Electric Company came into said court, and 
moved that the said cause be dismissed as to it. At the hearing of this 
motion affidavits were introduced by both the Brush Electric Company 
and the California Electric Light Company bearing upon the question 
of the right of the California Electric Light Company to use the nanie 
of said Brush Electric Company in the said action. The question of > 
fact was considered and determined upon the affidavits. Important 
questions of law were presented and decided in the ruling of the court 
upoti this motion. The court ovérruled the motion to dismiss, 49 
Fed. Rep. 73. The Brush Electric Company appealed to this court from 
this order overruling its said motion. 

Edward P. Cole and H. P. Borne, for appellant. 

The motion of appellees to' dismiss our appeal is based on the ground that 
the order of January 18, 1892, refusing to dismiss the Brush Electric Com- 
pany from tiie bill, is not appealable; that is, that the ordei: is not a final or- 
-dei'. ■ 

The faots are thèse: A bill was aied in the circuit court to enjoin an in- 
frlngement of a patent. The bill was entitled: "Brush Electric Company, 
•California Electric Light Co., San José Light and Power Co., vs. The Electric 
Improvement Go. ofSan José." The Brush Electric Cotnpany, the owner of 
the patent, moved to be dismissed from the suit, becanse it was begun with- 
out its authbrity, and it had never given any consent toany one to use its 
name in this litigation, and it did not désire to press the case. Its coplaintifE 
the California Electric Light Company objected, and affldavits were Bled show- 
ing that the California Electric Light Company was the licensee of the Brush 
Electric Company, and the light and power company was its sublicensee, but 
withOut its consent, and that the CaUfornia Electric Light Company hàd no 
interest in the case. The court refused to dismlss the Brush Electric Com- 
pany from' the suit, and deoided that the California Electric Light Company 
bad tbe:rigfat to the use of its name in this suit, and that the Brush Electric 
•Gbmpahy should hâve no côntrol over nor interest in the suit. Prcm this or- 
der an appeal bas been taken. 
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Since Forgay v. Conrad, 6 How. 204, the suprême court has many tlmes 
repea^^the dtwtripe Mjat;,» inal décision j^s one wharf tljiB controversy of the 
parties as to the mefits is terminated; but né casé liité thiéone a,t bar lias ever 
arisen, and, in every instance where tbe court bas ref used to entertain an ap- 
peal, the parties bave bbelidn the opposite side of tJié record, and the decree 
bas been sirapily inlerlocutory ; but many appeals bav;e.been entertained yi-here 
tbeimAtteT'.adjudged w;as^ final asto thatpoint, althoiigh there remained others 
to be decided, and the «tate courts under a similar statiite bave given a like 
intërjïr^tation to a likë^tâtute, to preyerit injustices Tbe language of the 
àct ëreating this honoràljlè court, in 8eC^ît*n 6, Act Marcb, 1891, says: "ïhe 
circuit court of appeals shall exercise appèllatè junsiUction to review by ap- 
pealipir.by writ; pf error anyttinal d.ecisjon," etc. ïhe statute does not say 
that an a'ppeal lies from the final décision, but from any fluitl décision, thus 
contemplating what is well known in equity, viz., tha.t therè may be more 
than one final décision in a causei' 

In atich V. Ôoldner.SS Cal. 609, tbe plaintifP sued défendant Dickenson to 
foredlçsè ambrtgage. Hé denied that plaintiff was the owner of the note and 
moftsHge» ; Goidner flled a coipplaiiit ,iu intervention, Dickenson demurred 
to tliu inlf^rvention, and the demurrer was sustained, aj]d judgnjent was there- 
upoç» èntêTed , ajgainst the intervener, and he appealed. Tlje respondents 
clàinlied liât the appertl wâs prematiire, and asked tû hâve it disriiîtfsèd. as no 
flnal'jadgtiieht had been gîvën In thie case. The court said: "Tliié position 
wàB uiitehable, that theré' had been a final Judgraent against the i nier vener; 
soifarHBlie.was conCerned.ithB judgment was final, and ended tbe litigation 
in thateoiirt." ïlif same point was ruied the sanie way in Peuple v. Pfeif- 
fer, 59 CaJ|..9Q; Coburn v. Hmart, 53 Cal. 7^3; and Henry v. Insurance Co., 
(Coio. $np.) 26 Pac, Rep. 819. 

ïti Si'ohxon v. Rallrondûo., 2 Black, 529, a motion was made to dismiss 
thé appeal, because there'*;âa'no final decVeéwithin the meanihg of the aCt 
giving the court Jurisdiction. Some exfceptîons to the report of the master 
wnre pehding and undetermihed wiien the deeree was made. Davis, J., com- 
lînenting on the contention içf défendants tliîit tliere had been no final decree, 
and on , the injury to plaintiffa if the appeal was refused, said: "A rule from 
wbicli conséquences soiiijurious to the rights of parties liti^ant would necis- 
sarily resuit has never receiveil th»' sahttion of tliis court. ïhis decree is not 
final, in the technical sensé df the Word, for soraething yet remains for the 
court below to do. But itrWas said by Justice Taney in Forgay v. Conrad, 
6 How. 203: ! 'Thiscourt has not therefore understood thewords "final de- 
cree'' in thjs strict lechnicalsense, but ha8 Kiven to tliera j» more libéral, and, 
as we thiiik, a more reasonable, construction, and one more consonant to lli© 
Intentiofl of the le^iislature.-! " .And the appeal was sustained, hecanse it de- 
terniined the merits of the litigation as far as the appellant eould control it. 

In Thotnson v, Dean, 7 Wall. 3-15, it was beld that an appeal lay because the 
decree <ietfirmine<l the prinQipiïl matter in controversy betwen the parties; 
«nd thfltsinc«,U could not he etengMd, except by a ne w^^d distinct pioceed- 
ing. it determifljpd ithat matter. fiually. Tim$tees y. &reenoui/h, 10b U. S. 
587, is an iMtructiye case ont the right of appeal, and haa been rep^aiedly ap- 
proKed* CencJsely the caser jÀJhis; In 187|i^ abill was ttled by Vose, a bond- 
boldar, against theitrustees/offtbe Floridaiimpi-ovenient Fund et al., to set 
RsidftcentaiJiifrtiBÔukntcftUveyaiiçes* Byde((r!ejB:.the management of the fund 
waSitakenoutrOf the trust)ées,!:and largt- snnis oif rooney were divided among 
4he bonèhoïderfcsj^Ose haà biWitW the wholei burden of the litig«tion, and had 
«idyanced HlJ'tbeexipenaes^:: in 1^75 he fileil a pétition in tlie suit showing 
thèse factsi and; prayed ffl^.reirobursementout ofi the fund, ïh»? report was 
cpaflttned injpaçt.,tuid;/r(im;tliis<>rder «n appeal wastakea. At.thattinie the 
litigation was undetermined. It was urged that thig order wti» not ajfinal de* 
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titeo detetminltig the mérita of thelitigation between the parties, aûfl lieace 
not appealaWe. The court, at "page 531, answered the contention, sayiHg: 
"Tlie order is certainly a final détermination of the partiçular matter ariaing 
upon the pétition lôr allowance. Though incidental to tbe cause, the inquiry 
was a collatéral cme, having a distinct and independenb character^ and receiy- 
ing a final décision tbat tbe main suit might continue for years. Tbat the 
case is a peculiar oue, is true, but, under ail the circumstances, we tbink 
tbat the proceedings may be regard ed as so far independent as to malsethe 
décision substantially a final decree for tbe purposes of an appeal." 

In Williams v. Morgan, 111 U- S. 689, 4 Sup. Ct. Rep. 638, the court agàin, 
^peaking of an appeal from an order fixing the fee of a trustée in an unfin- 
Ished case, said: "It was In its nature final, and was made in a matter dis- 
tinct from the gênerai subject of litigation, — a matter by itself which afEected 
only the parties to the partiçular controversy." In Terry v. Sharon, 131 U. 
S. ^, 9 Sup. et. Bep. 705, after the decree of tha circuit court, Sharon 
died, and F. W. Sharon, iiis exécuter, filed a bill of revivor. To this biH the 
défendant Terry demurred. Tbe demui-rer was overruled, and from the or- 
der Terry appealed. A niotion to dismiss the appeal was made, because the 
order Was not appealable; but Mr. Justice Miller denied the motion, be- 
cause, as be said, "the order which tbe court made was so essentially décisive 
and important tbat the court did not doubt that it was appeala>>le." 

Central Trust Co. v. Grant Locomotive Works, 135 U. 8. 209, 10 Sup. Ct. 
Rep. 736, seems tousçonelusive as toour right tomaintainan appeal. Hère, 
before any decree whatever in tbe main cause, on an ex parte application, 
certain orders were made'directing certain property involved in the litigation 
to be delivered to an intervener, the plaiutiâ appealed, and, on motion to 
dismiss, Gbief Justice Fttller, speaking for ibe court, said, (page 224, 135 U. 
S., and; page 742, lOSup. Çt. Rep:) "They were final in their nature, and 
made upon matters distinct from the gênerai subject pf litigation. " The last 
case in the fédéral courts illustrativeof our position is decided by the fiftb 
circuit court of appeals, vlz., Central Trust Co. v. Marteita ée N. G. Ry. Co., 
48 Fed. Rep. 851. In this décision the last cited case is approved. Thé facts 
were similiar, and the court again reafflrmed the well-settled doctrine that, 
wherever a final décision is made upon matters distinct from tbe.general sub- 
ject of the litigation afEectlng any party to tbe record, whetber such party is 
on tbe same or différent side, an appeal will lie by the party injured. 

It Will be noticed that aJl of thet>e décisions çontemplate and assume that 
in every case tbere may be more tban one final decree, àhd also that the rea- 
son of tbe rule allowing an appeal from an order made npon matters distinct 
from tbe gênerai subject of litigation applies equally, if not more f orcibly, to us ; 
for if wecan not appeal from this order we are without remédy against the 
wrong which may be done us, and, helpless in the hands of our enemies, we 
will be forced to see our yaluable rights destroyed without anopportunity to 
protest or tb be heard, since, if the decree be in f avor of the complainants, tbere 
must be judgment that we bave authorized and consented to the assignment 
totbe San José Ligbt & Power Company. If in favorof the défendant, 
then our yaluable patent rights may be adjudged void. And tbus we will be 
injured in any event, because we are parties to tbe bill, and must be con- 
cluded by the issues rais^^in the pleadings; but, in tbe language of Justice 
Davis in 2 Black, 530: "A rule from whiçb conséquences so injuripus to 
the rights of parties litigant would necessarily resuit bas never received the 
sanction «f this court. " 

The adjudications in the State courts are equally favorable'to onr rigbt tç 
-maintain this appeal. TheKentucky court of appeals bave decidèdther ex- 
act question in our fayor, in the case of May v. Èardin's Ex'rs, 13 B. Mon. 
344 See, also, Sharon, y. Sharon, 67 Cal. 195, 196, 7 Pac. Rep, 456. 635. 
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and 8 Pac. Rep. 709; Daniels v. Daniels, (Colo. Sup.) 10 Pac. Rep. 661; 
LUhograpKing Co. v. Crâne, (Sup.) 12 N. Y. Supp. 835; Stephens v. Hall, 
(Sup.) 10 N. Y. Supp. 753. 

Tli«or4er refusing to dismiss us from tbe bill is Qnal as to us, and is a 
final adjudication of our rigfat botb to control the suit, and also to ignore 
the asai^nment of our ticénse to the light and power company; and, since 
ail our r^bts between us and our coplaintiffs bave in this litigation and suit 
been flnally deterœined, we submit that the order is appealable. 

Jolm^,^^. MiRer, for appellees. 

Befôre McKbjsna, Circuit Judge, an J Ross and Knowles, District 
Judges. 

Knowlesj District Judge; In this court the Calîfornia Electric Light 
Company hîoves this court to dismiss this appeal, on the grpund ihat the 
order ovérruling this iîjoticynwas not subject to appeal, the same not be- 
ing a final décision. TJie. matter presented for , considération in this 
motion in the court below was not bne presented in the bill of com- 
plaint. It.was not a matter sought in any manner to be determined by 
that bill. The order overruling this motion should not be termed an 
"interlocutoty decree." Ah "interlocutory decree" is generally applied 
to deerees in which soïnë matter, eithér of law or of fact, is directed 
preparatory to a final'decisjion. 2 Daniells, Ch. PI. & Pr. (Perk. Ed.) 
,1192, note a., , , v 

The order was not a preliminary decree, concerning matters prepara- 
ïory to a final decree upon the issues made in the bill. Neither was it 
a decree determining fiimlly any of the issues presented in the bill. It 
was, howëvèr, a determiha,tion of a matter collatéral to the issues pre- 
sented in the bill. Adecre,e or judgment, or décision which finally dé- 
termines ail of the issues presented by the pleadings, and finally fixes the 
rights of the parties", is undoubtedly a final decree or judgment. The 
question ofdifBculty in this case is as tO whether this order settling, as 
far. as the 'circuit court, was concerned, the issue presented upon this 
motion, çan be Gli|ssed as a final décision. The act of jVIarch 3, 1891, 
entitled "An act. to, estayîsh circuit courts of appeals," etc., upon the 
subject of appeals to this court, prpvides "that the circuit court of ap- 
peals establiehed by this act shall exercise appellate jurisdiction to re- 
view, by appèàl or by writ of error, final décisions' in the district court, 
and the existing circuit courts, in ail cases other thân those provided for 
in the precççjing section of this act," etc. , It. is conceded that the term 
"final decision">in tjiis act means the same thing as final decree or judg- 
ment. It must be apparent that that term embraces the others. Under 
that statute, final ju<^mênts and deerees are brought to this court for re- 
view. The terms "final decree" and "final 'judgmeiit" hâve been con- 
'éidered by the çupreme court in statutes providing for appeals and 
writs of errof from îower courts to it. tn the case oî.Willia'msw. Morgan, 
111 U. S. 689, i Sup. et. Rep. 638, that court says of an order which 
was made upon a collatéral matter not presented by any of the plead- 
ings in the Case: ''It was in its nature final, and was made in a matter 
distinct from the gênerai subject of litigàtioïi, — a matter by itself which 
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affected only the parties to the particular controversy." And this order 
it was held was such a final decree as could be appealed from. In this 
the suprême court foUowed its former décision in the case of Forgay v. 
Conrarf, 6 How. 203. In that case the court said: " This court has not, 
therefore, understood the words 'final decree' in this strict technical 
sensé, but has given to them a more libéral, and, as we thihk, a more 
reasonable construction, and one more consonant to the intention of the 
législature." In this case the court held a decree was final which deter- 
mined certain issues, and which did not finally détermine the case. 

The coriclusion that the decree, to be a final one, within the meaning 
of the act of congress, providing for appeals to the suprême court, need 
not necessarily be one that disposed of ail the issues presented in the 
case finally, but may include a final détermination in collatéral matters, 
was reached in Bronson v RaUroad Co., 2 Black, 530, and in Central Trust 
Co.v. Grant Locomotive Works, 135 U. S. 209, 10 Sup. Ct. Rep. 736. 
In the state couïts à decree for alimony pendente lite has been classed as 
a final decree, although the issues in the pleadings are not involved in 
awarding the same. Sharon v. Sharon, 67 Cal. 195, 7 Pac. Rep. 456, 
635, and 8 Pa'c. Rep. 709. 

The meaning given to the terms "final decree" or "jndgment," in the 
statute providing for appeals tp the suprême court, should be the same 
in the statu te under considération providing for appeals to this court. 
Consideritig the construction given by the suprême court to the tèrms 
"final décisions," "judgments," or "decrees," we reach the conclu- 
sion that the term "final décision" in said statute under considération 
does not m,eàn necessarily such décisions or decrees only which finally 
détermine ail the issues presented by the pleadings; that, while thèse 
are undoubtedly final décisions, thé terms are not lîmited to them, but 
also apply to a final détermination of a collatéral matter distinct from 
the général subject of litigation, afïecting only the parties to the partic- 
ular controversy, and finally settles that controversy. It wouid seem, 
also, that the importance of this collatéral matter should be considered. 
Tory y. Sharon, 131 U. S. 46, 9 Sup. Ct. Rep. 705. 

The order overruling the motion of the Brush Electric Company to 
dismiss the cause as to it, does seem to hâve been the final détermina- 
tion of a most important question, collatéral in its character. In con- 
sidering the motion, questions of fact and of law were involved. Dis- 
tinct issues of both were presented. They were such as were not pre- 
sented by the gênerai issues in the case. Thèse questions would not be 
again presented. They were not preliminary to the decree upon the 
merits, or involved in the decree upon the merits. The order determin- 
ing the issues upon this motion we therefore hold was a "final décision," 
within the meaning of the statute concerning appeals in this court above 
referred to, and was therefore the subjeet of an appeal thereunder. 

The motion to dismiss the appeal is overruled. 
V;5lFino.9— 36 
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WirrcvM Ccnin of AppeaUiNinlh Circuit, ■ Atigiisii $, ISSZ.) 

A' raitroaa ^elJtipn heind w&s oii'à' habd car with otheï employés, under ttae eon- 
trol Biid BUperiatébdeboe of a section boss, aod was ^oing et the rat« of 10 miles 
an l)pur. The Jbrake^ppllances on tlte car had been sùpplied by, the section bQss, 
and wero defeitivè'. Extra 'trains wère being run ovér tbat section, Withotit no- 
tice to tbe banda: i A ràpidly movlng trèlght train appruaohed tbrbugb a eut and 

■ aroijnd aicurvsigiying no ,vrapning,or signais. The brajie on the hand cai* was ap- 
pltéd witbo\lt' éiië'oti abd pïaintiff, believlnghiniself 'in fmminent péril, jumped, 
ialling! betweenthe- rails, and tbe bandoàr ranovenhim, £feid suflicient to war- 

, ^ant t^ejnr^ Ip bolfln); the Company Uable^ 

5. SÎME— I)EFB0Tjrit'ÂPPUAirdB8--DUTT O^ IlAItBOAI) CÔMPAITT. ' 

The duty' %f 'ei^imllrbad douipany tb furnish its' em^Iojres wlth safé and reliabla 
maçlfi|!iery ^nd «pplianees adéquate to tl^e, «ervioea in v^hlch tbey are engaged can> 
not be dëlegaWdto ànottiér servant âo as to exempt itséïf frbm liability tor inju- 
ries; causéo' by, iVH ofaàlssibii. N6r Will' Oie négligence bf a fellow sarvant«ïcuse 
tbe Company frgipa liability to a coserrant for an injury whlch would aot bay;a bap- 
pened bikd tbè proper m^oblnery beén lUrnisbèd. 
'8. EUhb.~ ■'' ■''■■ 

Tbe emptO$:es; on tbe )iaiid car had a rlgbt to ezpect that those in charge ot the 

freigbt train would gire tbe usual warning in approachlng places ot danger; and 

tbe négligence of the ofiicer in charge ol the train ib this respect was net one of 

- thJ9 iisiKaland ordinarj^ rlsks àssiumed- 1^ :tbe plainti9 as incident to bis employ- 

ment,,; __^, ..',■.,..,,•.. ,■..:,..■!,;' 

i. TRiAi/^ExÀMtKtNo TÎV'tTir'Bss— btséftBTiow **.'Cotïçt. ' , 

Tbe mbde of éxauining à witnesA is "nrithin' thediscretlon of tbe court, and 1t ia 
not error, therefof^é, to aUlow^ witpesB'to glve bis testiqiony in a narraûre form, 
and if be étates matter^ irrélèvant or incompétent it is the duty of the party ob- 
jecting to arrest the narrative, and mové'to nave euch te$timony striokea out. 

6. PBAOtjÛB— NOHSUJT— D^BOnUO VbBDIW— POWBK OF ]9;B)]|BB4.I( iCoUBTS. ' 

The fédéral courts bave no power to order a compulsory honsuit at the close of 
plaintltt'é évidence, or to direct a Verdict for defèndabt befbre thé lattér bas rested 

'bis case.,. ,!■;.■: ,;î, ,:;:,;■ . ■■ ■ 

8. Bill ob ifi!»'¥FTioN»— BtnPFiojBNOT— Ob*;botionp to Evidbncb. 

A bltl ût ekcëptiotis Wbich, In respect to certain evidebce admitted at the trial, 
' eobtatna merelf < the formai record, "Objection takén^overruled; excra>tlons al- 
lowed,^— -ia too gênerai to présent any question for review, as the grouna of objec- 
tion Bhonld be polnted bnt 
7; ApPBjkL-*EiivkW—ExoE8siV« Verdict— Nbw Trial. 

^e oorrectioii ^f an excessive verdict is a .question for the trial court on a mo- 
tion for a new trial, tbe gràntlng or refùaing of whioh will not bé reviewed by the 
fédéral appellate courts. : ' - 

Brror to thé Circuit Court of the United States for the District of 
Washington. ii . 

At lÀw. Action by Hugh Charless against the Northern Pacific Rail- 
road Company for damages for personal injuries. Judgment for plaintiff 
in the Bum of $18,260i AifBrmed. 

;Jb/in if^MiteAeK, Jr.', iior? plaintiff in error. 

A. Ki McBroom and Pra*Aer <fc Danson, for défendant in error. 

Before Dbadyj HAWiE*, and MoEROw, District: Judges. 

MoRBOw, District Jndgfti This action was brought by Hugh Chariesa, 
défendant in error, the .plftintiff below, tq recover the sum of 025,000 for 
damages for personal injuries, alleged tohavebeenreoeived byhimwhile 
in the eraploy of the Northern Pacific Railroad Company, défendant in 
error, as a section hand engaged at work on the Une of the road at a 
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point near Oh eney, then in the territory, n<^w in thestate, ofWashîngton. 
The case was tried before a jury, and the plaintiff had a verdict and 
judgment for $18,250 and costs. A motion for a new trial was made 
and denied, and thereupon the company sued out this writ of error. 
The complaint originally;8tated two causes of action, the first of which 
coiipisted in a stateriient of permanent injuries alleged to hâve been re- 
ceived by plaintiff while assisting in the course of his employment as a 
sectiop hand in opera,ting a defective hand car upon one of the sections 
of the Company 's line of railroad. The second cause of action set forth in 
the complaint consisted of allégations to the efifect that at the time of the 
injury thpre were known to the médical and surgical professions certain 
médical, surgical, and remédiai appliances, by the proper use of which 
the plaintiff could hâve been almost, if not entirely , healed and cured of 
his injuries; that the company failed, neglected, and refused to use or 
hâve or cause to be used such appliances and medicines for the healing 
of plaintiff, whereby plaintiff had been rendered a cripple for the remain- 
der of his life, unable to work, or move his iower limbs or the lower part 
of his body. The défendant demurred to the first cause of action, and 
moved to strike out ^he second. The demurrer was overruled, and the 
motion to strike out granted, The action of the court in overruling the 
demurrer, to the first cause of action is claimed as error, on the ground 
that the complaint, as it was allowed to stand for trial, did not state facts 
suffîcient to constitute a rçause of action. 

The material allégations of the complaint relating to the first cause of 
action are that in the opération of delendant's railroad it was necessary 
at ail timestokeep in employaient and service of défendant a number 
of laborers for the, maintenance of defendant's track and roadbed, and it 
became and was defendant's duty, in the employment of said laborers 
in said service, to furnish them with compétent and efficient means and 
appliances ior the proper discharge of their duties in said service, and 
,to furnish them with necessary inlormationag to the passingof trains on 
defendant's rogd to protect themselves frpm injury by such trains while 
engnged in said service. Tliat plaintiff was on the 28th day of August, 
1886, one of delendant's servants and employés whose duty it was to 
maintain a certain section of defendant's track and roadbed, under the 
charge, qontrol, and superiutendency of one William Kirk, who was the 
section boss of the section running west from Cheney, and as such sec- 
tion boss, the agent of the défendant in maiiitaining the track and road- 
bed, and had the superintendency, direction, and control of the work 
and the means and appliances thereior. That at said date delendant 
had in its einploy at Cheney a telegraph operator, wliose duty it was to 
know the tirne of pasahig trains over defendant's road in the vicinity of 
Cheney, aiid the times of their arrivai and departure therefrom, and to 
inform defpndant's jsçrvants and employés, whose sa fety and welfare 
might be endangered thereby, of the times of the running of such trains. 
That in the carryjng on of said work of maintaining said track and road- 
bed it beçaijQfî and was ,necessa,ry for said servants and employés: to use 
a certain hau4; par under the direction and control of the section boss. 
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That tïiîs hànd car was sufficient for its ordinary uses, but în casé of 
imminent danger from collision it was defective in not having a sufR- 
cientbrake; which, instead of brake blocks to rub and stop the wheels, 
was only à short pièce of timber-fastened to said car at one end, and 
made to rub upon one of the wheels by pressing thereon with the foot. 
That the section boss and road master knew of this defect, but told 
plaintiff that the brake was suflBcient for the purposes of its use, and 
plaintiff did not know diflérent until the happening of the accident in 
which he was injured. That on the said 28th day of Aogust, 1886, 
while in the service and employment of the défendant as aforesaid, and 
during working hours, plaintiflf', together with other like servants and 
employés of défendant, under the direction and superintendency of the 
section boss, and with the fcnowledge of said tèlegraph operator, left 
Cheney bn said hand car, going west, being ignorant of any approaching 
train on the road from thfe wcst, and of any danger to his pefson on ac- 
count Of the running of any train in' that vicinity. That whén about 
two miles west from Cheûey, near a deep eut and curve in the road, 
sufficient to obscure an approaching train, while plaintiff was standing 
on the front end of the hand car,- working at thé lever' propelling the 
same, with his back towtirds the direction in which they were going, 
the section boss standing on the rear end of the hand car looking in 
the direction they were going, having full charge^ cohtrol, and direc- 
tion of the hand car, which was then running at the rate of about 10 
miles an hour, the section boss for the firet time informed plaintiff that 
a freight train trâveliiig east was about due at that place. That plain- 
tiff knew that said hand car was then not far from said eut and curVe 
in said road, immediately became apprehensive for his peisonal safety. 
That immediately upon informing plaintiff that said train was then 
about due at said place said section boss exclaimed, "There she cornes 
now; put on the brake!" That thereupon one of the employés nearest 
■the brake ^Ht it on, and tried to stop the car, but failed to do so, or to 
diminish its speed suiBciently, as it appeared to plaintiff, to prevent a 
collision with the approaching train, whereupon plaintiff turned to see 
how near the train was, and what the chances of escape were. That 
he then saw the train but a short distance from them, and approaching 
very rapidly, "without slackening its speed, and it appeared to plaintiff 
that a collisidniwith the train was inévitable, and that his life would be 
lost therebyv nnless he did something =upon that instant to save his life. 
That at that time there were tools and différent kinds Of repair materials 
on the hand car, so arranged along its èides that it appeared to plaintiff 
that it would be impossible for him to teach either side of the car to 
jump therefrom to thè side of the track, but it did appear to him that 
he could jump from the front end to the side of the road, and avoid in- 
jury, and with this belief he did jump, With the intention of sàving his 
life. That vthéù he jumî^ed from the car, instead of alighting upon his 
feet on thè'side bf the road, ^as he expected, he fell oh thé road between 
the rails, and before he could reoover himself thé hand car was about 
to run over him, whereupon he put up his foot against the approaching 
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hand car to stop it, and prevent it runniiig ôver him, but the car was 
coming towards him with such velocity that he could not stop it, and 
it Tan over and upon him in such a way as to break and dislocate one 
of the vertébrée near the middle of his spinal column, and to cause him 
other great and permanent injuries about his back, chest, and legs. 
That during ail the time the engineer and conductor of the freight train 
knew of the danger in which plaiutiff was then placed, and of a collision 
with the hand car, and of the probability thereby of injuring and killing 
plaintiff; yet the engineer and conductor of the freight train negligently 
and recklessly failed and refused to slacken the speed of the train, and 
continued to run it at a great speed, to wit, of 25 miles an hour, there- 
by eausing plaintiff great fear of immédiate death by said train ruuning 
over him and eausing him to make the efforts he did to save his life. 
That the telegraph operator at Cheney knew that plaintiff left Cheney 
on said hand car, and that a freight train was about due at that place, 
going east, and that the hand car, going west on said section at that 
time, would be in great danger of a collision with the freight train, and 
the plaintiff would be in great danger of personal injUry and loss of life 
thereby. That the telegraph operator negligently and recklessly failed, 
neglected, and refused to inform plaintiff thereof, whereby he was placed 
in the position of great imminent péril and danger, which, without his 
fault, resulted in the injury to him as stated. That défendant negli- 
gently and knowingly permitted and caused plaintiff to use in its serv- 
ice said car having a defective brake, whereby plaintiff was made and 
caused to rely on the sufBciency of said brake unLil he had to jump 
from the car, eausing the injuries stated. 

It is urged against the sufficiency of this complaint that it contains 
no allégation charging négligence upon the company, or upon any one 
for whose acts the company was responsible. The statement of the case 
made by the complaint is subject to some criticism. It is not in the 
most approved légal form, a plain and concise statement of facts consti- 
tuting the cause of action, but we are of the opinion that, taking ail the 
allégations of the complaint together, they in .effect charge — First, that 
the défendant was négligent in not providing plaintiff and his coem- 
ployes with a suitably equipped hand car for the work in which they 
were engaged at the time of the accident ; second, that under the direc- 
tion of the section boss the hand car was being run at the rate of about 
10 miles an hour when the approaching freight train was discovered 
immediately in front ; third, that the telegraph operator at Cheney neg- 
ligently failed to notify plaintiff and his coemployes that in going west 
on the section at that time they would meet a freight train going east ; 
fourth, that the conductor and engineer of the freight train were négli- 
gent in running their train at great speed, and in not slackening the 
speed of the train when the danger of collision with the hand car be- 
came imminent by its approach, — and that the failure of the défendant 
through its agents to use ordinary care in thèse particulars was the prox- 
imate cause of, the injury to the plaintiff. The question is as to whether 
iiny one or ail of thèse allégations state a cause of action against the de- 
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féflitàfiti atsii it» deterniiaation invokes aeonsidetation; ôf tlje gênerai rul& 
ekëflii^ng'the commoo màster frpm liability to one servant for injuries 
cattSe&'byithe n^ligenceittfa fellow servant in the same employinent. 
To tliis-ftïle there are sevetali importent exceptions. ' In Hoùgh v. Bail- 
way Col, 100 U. S. 213*-217, the suprême court of the United States af- 
firmed an exception applicable hère. The court said : 

"pne, and Jïerhàps thé nâoât iïnportaiiti of thôse éxfceptions arises from the 
obligatioholthe iliasteri 'vi^ii*dther a tlataral'person or a corporate body, not 
to expose the servant, Wihenleonducting the master's business, to périls or 
hazf*rils against which hç mtiy be guarded by proper diligence upon the part of 
the Dflftster. To that end the raaster is bound to observe ail the çare which. 
prudence and tlie exigencies of tlie situation requ ire in providing the servant 
with nuachinôry or other Inslruméntalities adequately safe for use by the lat- 
ter." 



In Eaarçad Co. v. Rqss, 112 TJ. S. 377-383, 5 Sup. Ct. Rep. 184, 
the same court held thft— 

"It is indispen^ble to the employer'? exemption frora liability to his serv- 
aijt for the conséquence of risks thus Inourred that lie should himself be free 
from iiegligerKie. lie iniist fu'rnish the servant the meàns and appliances 
which the service requiresior lia éfficleht and safe performance, unless oth- 
erwisestlpUlatfd; and if he fail iiî Ihtit respect, and an injury resuit, he is as 
liîibie to the servant as he wbuld: beto a stranger. In other words, whilst 
claiming such exemption he must not lunjSelf be guilty of contributory nég- 
ligence." ; i 

In RailiiHid Co. v. fferbert; lid U. S. 642-647, 6 Sup. Ct. Rep. 590, 
this doctrine wfts applied' tô ai state of facts which serve to illustrate the 
practical application of the rule where contributory négligence is made 
part of the deMise.' In thatisàse a brakenmn was injured while acting 
nnder the brders bf a yard itiaster'îti âttempting to stop cars bj' nieans 
ôf a bràke that was out bf etder. To recOver damnges for the injury 
sustained he brought an àètîon agaînst the company, alleging that it 
was its duty tô provide gobd aind 'safecars and niachinery, and appa- 
ratus of a like-dharacter for Brakitig and handling them, and also to 
màk'erulës and'r^ulations for ë*itching and handling them in the yard, 
and for'hotilyîng employés of the condition ofdefective and brokencars, 
so that they riiight not bè subjëct to tinnecessary danger; but he alleged 
that the compàny had negleeted ils duty in thèse particulars, and thereby, 
wîthout his fault, he was injurèd as stated. In its answer the company 
aduiitted thè allégations as to the employment of the plaintiff" and the 
injuries hè had received, but set up that it was his duty to know, and 
that he did knowf, thè condition of èach bf the cars, and that he care- 
lessly put his^eg between them '^hen settihg the brake, and thus, tiirough 
his bwn làùltiteufféred the înjury^bf which he complained. Therô was 
a Verdict for the plaintiff for $25,000, which the court, on a motion for 
new trial, iedu'èsd tb $10,000; 'THe suprême éoiirt, in determining the 
question of lawinvolvèd in^ this wïitoferrôr, said : 

"Thf général dbctrine ris tô thè' exértiption of an 'employer from liability 
foi- Injnrieà tô ît séi-vant, caufied by thé négligence bf a fellbw servant in a 
common éiiiplàyiïiAat, Is weil settled. When several persons are thus em- 
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ployed, there is necessarily incjdeiit to the service of each ttm risk that tlie 
others may fail in that care and vigilance which ^re essential to bis siifety. 
In undertaking the service he assumes that risk, and, iî he should suffel-.'lie 
cannot reeover from his employer. He is supposed to hâve taken it into con- 
sidération when hearraiiged for his corapensalion. * * * Ifc is equally 
well settled, however, that it is the duty of the employer to sélect and retaia 
.servants who are fi tteila,nd compétent for the service, and to fyrnisji suffl- 
cient and safe materials, machinery, or other means, by which it is to be per- 
formed, and to keep them in repair and order. This duty he cannot delegate 
to a servant so as to exempt himself from liability for injuries caused to an- 
other servant by its omission. Indeed, no duty required of him for the safety 
and protection of his servants can be transferred so as to exonerate him frora 
snch liability. The servant does not undertake to incur the risks arising 
from the want of stifflcient and skillfui colaborers, or frora defeetive raacliin- 
-ery or other instruments with which he is to work. His contract implies 
that in regard to thèse matters his employer will make adéquate provision 
that no danger shall ensue to him, ïhis doctrine has been so frequently aS- 
serted by courts of the highest character that it can hardly be considered as 
any longer open to serious question. " 

In Ford V. Railroad Co., 110 Mass. 240, the plaintiff wasinjured by 
the explosion of an engine upon which he was employed as engineer. 
The explosion was caused by a defect in the engins, due to the , failure 
of the Company to keep the engine in proper repair. It was contended 
on the part of the défense that négligence in keeping the engine in re- 
pair was the négligence of a fellow servant. The suprême court of Mas- 
sachusetts held that the company was liable. The court said : 

"The ruleof law whichexempts the master f rom responsibility to the serv- 
ant for injuries recei ved from the ordinary risks of his eraployraent.inoluding 
the négligence of his fellow servant, does not excuse the employer from ths 
exercise of ordinary care in supplying and maintaining suitable instrumén- 
talities for the performance Ofthe work required. One who entera the em- 
ployment of auother bas a rigtit to count on tins duty,- and is not rèquii-ed to 
assume the risks of the master's négligence in tliis respect. The fact that it 
is a duty which must always be discharged, when the employer is a corpora- 
tion, by Offlcers and agents, does not relieve the corporation from the obliga- 
tion. Thè agents who are chargad with the duty of supplying safe machin- 
ery are not, in the true sensé of the ruie relied on, to be regarded as fellow 
servants ofthose who are engasçed in operating it. They are chargea with 
the master's duty to bis servant." 

In Flike v. Railroad Co., 53 N. Y. 549, an agent ofthe company whose 
duty it was to make up and dispatch trains, and to employ and station 
brakemen thereon, sent ont a train with two brakemen, when three was 
the usual number required. The agent did in fàct employ a third brake- 
man, who, by reason of oversleeping, failed to get on board in time. 
The train parted, and/in conséquence of the want of necessary brakemen 
one part of the traîh ran back and collided with another train a short 
distance in the rear, killing a fireman on the latter train, who was also 
a servant of the company. The action was to reeover damages for the 
death of the fireman. It was claimed that the injury was attributable 
to the négligence of the brakeman who failed to report for duty, or, if 
caused by the négligence of the agent in not supplying the placé of the 
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dèfaulting brakeman with another man, such négligence in èither case 
sho^ild be regarded as the négligence of a fellow servant, for which the 
Company ,was not responsible. The court held that neither of thèse po- 
sitions was tenable. In discussing the law applicable to the case, 
CHtfKCH, C. J., speaking for the court, said: 

"Tbe true rule, I appreheiid, is to hold the corporation liable for négligence 
or y/anf bf proper care in respect to such acts and duties as it is required to per- 
formajid discharge as master 91^ principal, without regard to the rank of the 
agetlt intruâted with their performance. As to such acts, the agent oocupies 
thë placé' of the corporation, ftnd the lattershbuld bedeemed présent, and con- 
séqûeihtly liable for the manner in which they are performed." 

In 'Gonèv.Railroad Cb.,81 N. Y. 206, the plaintiflf was a car repairer 
in deferidant's employ, apd Was injured by steam escaping from a loco- 
motive ,èugihe. The engine was in/inariy particulars in bad condition, 
Its fixe box was bumed out, stay bolts had given way, its cylinders 
needed boring out, its valves facing, it leaked badly, and its Sues were 
defçctive^ its throttle valve leaked, and the thread upon the screw which 
serVèd tèhbld the reverse bar in place and thus control the motion of the 
engitje ws-s s6 worn out as to be useless. In conséquence of thèse de- 
fects'j'thèBtéanQ escaped from the boiler into the cylinders, the engine 
waéjnit in motion, and the accident occurred of which the plaintiff com- 
plaîheâ.' It was claimed on the part of the défendant that the engine 
was ftimished wi^h cylinder cocks; that thèse cocks, if opened, would 
hâve allowéd the steam to escape, thus pfevénting its accumulation in 
the cylinder and its pressuré upon the piston; that the engineer omitted 
to open the cocks, and Wàs therefôre guilty of négligence, and that it was 
this négligence which caused the injury, and so the défendant was ex- 
oneràted.. ^he court, in çiomménting upon this défense, said: 

"But the, cylinder cocks were part of a perfect machine; they were not 
added to supply the defeets, orany of them, to which I hâve above called at- 
tention. Therefore the defendant's contention cornes to this: 'We concède 
that we failed in our duty. We did not supply a suitable machine; but our 
servant, the engineer, could, notwithstandingj haye so managed that the de- 
fectshould cause no harm.' If this doctrine is accepted it will loosen the 
rule of responslbJlity whioh pow bearsnone too closely upon corporate con- 
duct. It will seldom happen that unusual care on the part of an engineer 
would not prevent an accident. In this case he tiiight hâve opened the cocks, 
or blocked 4;Iie wheels, or with extrerde care so separated the engine from its 
train thatthetwo should occupy separate tracks. Itnowseems thatit would 
hâve been wéll to hâve done one or the otfier of thèse things. His omission 
to do so may haye been négligence towards the défendant, but it does not re- 
move the reépônsibility which attached to it to furnish good and suitable 
raachinery, '«placé it upon a subordinate whose dutyis to be measured by 
the degree of skill necessary for its management, and who is not called upon 
to make good the want of corporate care and attention." 

The court said further: 

"iîeither upon principle nor authority oan it be held that négligence of the 
servant }n ùsirig imperfèct macli'înery excuses the principal from liability to 
a coémploye for an injury which coùld not hâve happened had the machinery 
been suitiElble for th« use to wMch it Was applied." 
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NumerouB cases might be cited to the same effect, but it will not be 
necessary to multiply authorities on the point, since the law is well 
established by the suprême court of the United States and by the higbest 
courts in màny states that the absence of superior rank or title in the 
intervening servant or agent will not exempt the master from liability 
for injuries resulting from the use of defective machinery or appliances. 
Tested by this rule, the allégations of the complaint in the présent case 
concerning' the use of the defective hand car at a high rate of speed un- 
der the direction of the section boss, in the manner described, whereby 
plaintiif was injured, state a cause of action. The complaint being suffi- 
cient in this particular, we might stop hère, but we will notice briefly 
one of the remaining allégations, for the purpose of referring to another 
feature of the question where the liability of the master, according to 
some décisions, may be determined by the character of the duty required 
to be performed by the servant. The telegraph operator at Cheney is 
charged with négligence in not notifying the plaintiff and his coemployes 
on the hand car of the movements of the freight train, the danger of a 
collision with which caused the plaintiflf to jump from the hand car, 
whereby he was injured. It was the duty of the company, as admitted 
in its amended answer, to furnish its employés engaged in maintaining 
its track and roadbed with information concerning the movements of 
trains over the sections on which they were eraployed. In the présent 
case it is alleged that this duty was required to be performed by the tel- 
egraph operator at Cheney, but the désignation of the officiai is imma- 
terial. It was a direct, positive duty which the company owed such 
employés as were exposed to danger by the movement of trains. In 
Lewis V. Sdfert, 116 Pa. St. 628-647, 11 Atl. Rep. 514, it was deter- 
mined that a train dispatcher, wielding the power and authority of a 
railroad company in the moving of trains, in the changing of schedules, 
or the making of new ones, as exigencies required, is not a fellow serv- 
ant with a train employé. The court, in its opinion, said: 

"It is very plain that it was the duty of the défendant company, as between 
fiaid company and its employés, to provide a reasonably good and safe road, 
and reasonably safe and good cars, locomotives, and machinery for operating 
its road. It is equally clear that it was its duty to frame and proraulgate 
such ruies and schedules for the moving of its trains as would aflord reason- 
able safety to the operators who were engaged in moving them. This is a 
direct, positive duty which the company owed its employés, and for the fail- 
ure to perform which it would be responsible to any person injured as a con- 
eequence thereof, whether such person be a passenger or an employé. It 
would be a monstrous doctrine to hold that a railroad company could frame 
such schedules as would inevitably, or even probably, resuit in collisions and 
loss of life. This is a personal, positive duty; and while a corporation is 
compelled to act through agents, yet agents, in performing duties of this 
character, stand in the place of and represent the principal. In other words, 
they are vice principals." 

We are aware that there are décisions holding that a telegraph oper- 
ator does not occupy the position of a train dispatcher raerely because 
he transmits or delivers the orders for the movement of the trains, and 
that his négligence cannot be said to be the négligence of the company; 
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\ixk îtis ifot Aecessary, in this conheetidn, 'to detéritoiw the actual duty 
df -iffe^oHtiibilities of a .telegraphioperatôri.: AU: thiisiW covered in the 
l^résSaticSa^è by the allégations 6f thë eomplaint, and uppn the questions 
iSït^ltëd'îlâ* the demurrer thèse sallegationé naust beaccepted as true. 
Tâi^îjioîbtisthat the duty ofkeepiiigi the enaployjes on the section in- 
f<)tra^^^?Jtoi the movement of tiiaiasiover that section was a positive 
dtrty JdévoMng upéri th»' pompariy ,; and, wherô injuries are sustained by 
redScm of ntegligenee in i:tbe performaHcé of that:duty, the Company is 
liâiblô. The Gomplaint being suffipient in the partjculai'S mentipned 
dlé^SeB^o^ the first exception. ;::. : •- / 

'i'IWiâ iKSirt clàimed as' error that; thetplaintiff waS allowed on: the trial 
tohiftbe H' statemént in narrative iform) asa witnëss in his own behalf, 
Withôdt bdng specially linterrogat&d by- hia CQunsel in référence to th© 
partioûiaï.matters involvedJn the cà^, that the stiatement was made in 
sucb ft'ui'ayi as tdafTord the défendant no opportuaity of.making any ob- 
jeètion'toaHy particulati pqrtiott, aiid; was allowed to be made over thi^ 
geilerâl;-©l^ction thatit cQQtained matters immaterial to the issues, and 
ih'éiôm'^tbntias being.shearsay'and'ijot ;thè beat évidence. . It appears 
froiïi the record that after. à > few praliiainary questions the plftintiff was 
asked the Ibllowing question by his cbunsel:, "Turn to the jury, and tell 
them th©' faets in this case, commencing, at, the time of your etnploy- 
menf*itH' the NorthejjniPaci&c Railrftad .Camimny, and tell them the 
compléte'Story." • To this'qùestipn no objection was made. The plaiii- 
tifif thérôforè proceeded to râate the faetè: in the case as requestsd. After 
stating the fàrticulars bf'his empioymëtit, the use of a hand car, the 
method bf stoppiug it, and the breakingfof One of its wheels, counsel for 
défendant ôbjected to the 'Course in which the taking of the testimony 
was prooèeding, daimiag that the witness was making a statement 
of matters immaterialto the issues involved in the case, and incompé- 
tent as béing hearsayv and not the best évidence, and that he desired to 
interpose such objectioiis, but that, owing to the,fact that the testimony 
was Seing; giveU; in a , na,rrfl,tiye form, flo opportunity was given counsel 
tOproperly interpose suchsbjeçtion.:,, The court replied to this objec- 
tion that the taking of the witness' testimony in the narrative form woxild 
"be the best ^y of getting at what he knéw or could state concerning the 
ïnatter, at iàstië; thàt it wôûld save time to proceed in that way, and 
would perhàps fùrni'sti toi thé jury a more conuected statement of the 
naatter to be tolii as it occurred and took place. It was within the dis- 
cÉretion of the court to allow the witness tO; give his testimony inanarra- 
tive form. Thpmp. Trials, § 354; In gênerai, this practice is com- 
■miénded by tei£t%riters; Mr. Chitty, in speaking of this method of ex- 
andining witnésse8, sayS: 

, "It is certajqlyJli^ practice, when the time and place of the scène of action 
hâve once been flxéd, to désire the witness to give his own aocount of the 
matter, directing hira, when not a professional person, to omit, as he pro- 
eeeds, àcGPua!t.o£:;wbitt he has only heard;from others and not seen or heard 
hiinself.'and Avliich he is apt to suppose is quite as material as that which he 
bimself hàs seen. " 

. The authbr eays further: 
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"It is difficult, therefore, to extract Ihe important parts* of his évidence 
pieceineal, but if liis attention be tirst drawn to tlie transaction by askiiig 
him when and where it happened.and he be told todesoribe it from thé be- 
ginning, he will trenérally proceed'in iiis o<vn way to détail ail the facts in 
thedueotder of time." 3 Cliit. Gen. Pr. ^94. 

But if, in the gvving of such testimony, the witness states matters ir- 
relevant or immaterial or incompétent as being hearsay, it la the right 
and duty of counsel objecting to suçh testimony to interpose and arrest 
the narrative by calling the attention of the court particuJarly to the ob- 
jectionable matter, and by a motion to strike it out obtain a ruling 
of the court excluding such testimony from the case. Gould v, Day, 
94 U. S. 405-414. "It is the duty of a party taking exception to the 
admissibility of évidence to point the part out excepted to, when the 
évidence consists of a number of particulars, so that the attention of the 
«ourt may be drawn to the particular objection." Moore v. Bank, 13 
Pet. 302-310; U. S. v. McMasters, 4 Wall. 680-682. "It is the duty 
of the party to sélect the incompétent from the compétent testimony, 
and to point out in his motion the spécifie testimony objected to, as well 
as to indicate the character of the objection." Thomp. Trials, § 719; 
It does not appear that counsel for défendant was deprived of an oppor- 
tunity to make such a motion, and the proceedings cannot be consid- 
«red as error. 

Errors are assigned that the court allowed the plaintiff and auother 
witness to answer certain questions over the objection of counsel for de- 
fendant. Thèse questions related to and made inquiry concerning the 
power of the foreman, Kirk, to hire and discharge men; whether Kirk or 
the telegraph operator or any one told witness that they would meet a 
train; and as to the sufficiency of the brake on the hand car. The ob- 
jection to each question, as stated in the assignment of errors, is that 
" what was sought to be shown thereby was not admissible as évidence 
by reason of being irrelevant, immaterial, and incompétent." This ob- 
jection was not, however, incorporated into the bill of exceptions. Ail 
that appears there is the formai record: "Objection taken: overruled; 
exception allowed." The évidence called for appears to hâve beeu rele- 
vant, material, and compétent; but the objection, as stated in the bill 
of exceptions, is too gênerai to présent any question for review. "Where 
évidence is objected to at the trial, if the party would save an exception 
to the ruling of the court if adverse to him, such as will be available on 
appeal or error, he must frame his objection so as to bring to the atten- 
tion of the trial court the spécifie ground upon which he predicates it, 
and this must be stated in the bill of exceptions." Thomp. Trials, § 693, 
and cases there cited. 

When the plaintiff had closed his testimony and rested his case, coun- 
sel for défendant moved the court for an order dismissing the case, and 
for the nonsuit of the plaintiff. The motion was denied, and the ac- 
tion of the court in denying the motion is claimed as error. The re- 
fusai of the court to grant this motion was in accordance with the estab- 
lished practice. It has been repeatedly decided by the suprême court 



572 «HÏBItAL REPORTEE , vol. 51, 

tbàt cotirtsbf the United States bave no power to order a peremptory 
noùsuit ii^i^inst the will Of the plaintiff. î Elmore v. Grymes, 1 Pet. 469 ; 
De W^JY.BcéavÂ, Id. 476-496 ; Crâne v. Jlform' Lessee, 6 Pet. 598-610 ; 
SUsbyv. Fooie, 14 How. 218-222; Ga^v, Buthrd, 23 How. 172-183. 
It is also assigned as errer that the court should not hâve required dé- 
fendant to, proceed to its défense after plaintiff had rested his case, 
but should hâve directed the jury to retùrn a verdict in fa ver of the dé- 
fendant. That motion, however, does not appear, by the bill of excep- 
tions; io bave beén made by counsel for défendant ; besides, he proceeded 
With thé défense, and introduced testimony in that behalf. This action 
on bis part efifectually diéposèd of ail question of error. The refusai 
bf tbë court to instruct the jury at the close of plaintiff's évidence that 
hé was' not entitled to recover could not bè assigned as error, even if the 
proper 'Jàûbtion had been made, because the défendant, at the tinie of 
reqùestiïig such instruction, had not rested its case, but afterwards went 
on, aûd introduced évidence in its own behalf. Railway Oo. v. Cum- 
miiigs, 106 U. S. 700, 701, 1 Sup. Ct. Rep. 493; Insurance Co. v. Oran- 
dal, 120 tr. S. 527-580, 7 Sup. Ct. Rep. 685; Robertson v. PerUns, 129 
U. S. 233-286, 9 Sup. Ct. Rep, 279. 

The testimony of both parties having been concluded, defendant's 
counsel, by motion, requested thé court to direct the jury to return a 
verdict in favor of the défendant upon the grounds that the évidence 
submitted On the trial ôf the case was not sufBcient to establish the lia- 
bility of the défendant for any injuries sustained by the plaintiff; that 
it appeàred from the évidence that whatever injuries were sustained by 
the plaintiff were occasionèd by his own négligent and careless acts and 
by the négligence and carelessness of those who were feJlow servants 
with him 'in the sanïe émployment; and that it appeàred from the 
évidence that whatever injuries occurred to plaintiff wére without the 
fault or négligence of the défendant, or of any of its servants or agents 
or employes'for which it was responsible or liable to the plaintiff. The 
court refused to direct the jury as requested, and the déniai of the mo- 
tion is assigned as error. It is well settled that the court may withdraw 
a case from the considération of the jury, and direct a verdict for the 
plaintiff br the défendant, as the one or the other may be proper, where the 
évidence is tlndisputed, br is of such concluâive character that the court, 
in the exercise of a sound j'udicial discrétion, would be compelled to set 
aside a verdict in opposition to it. Railroad Co. v. Converse, 139 U. S. 
469-472, 11 Sup. Ct. Rep. 569. Does the présent case corne within 
this rule? The évidence introduced on the part of the plaintiff tended to 
prove the foUowing facts : Plaintiff was employed by the défendant in 
section work under a foreman. When he went to work, the hand car in 
use on the section had no hrake attachment, but was stoppèd by means 
of a stick inserted betweeh the spokes of one of the wheels. This stick 
was used for this purpose until Kirk became foreman of the section, 
when one day, in attempting to stop the car to get out of the waj' of a 
train following rapidly behind it, the workman performing the duty of 
stopping the car by this device struck a spoke in a wheel and the stick 
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was knockêd out of his hands. They had difficulty on this occasion in 
Btopping the car, and a narrow escape in getting it off the track, but 
tbey worked «long in this way until a wheel broke ofif, when Kirk, the 
foreman, applfied to the road master for a new car. He failed to get it. 
The disabled car was thereupon repaired by an old wheel in place of the 
broken one, and the foreman nailed a stick on the side of the car for a 
brake. The upper end of this stick being puUed back, its lower end 
pressed upon one of the wheels, acting as a brake. When the foreman 
placed fhis stick on the car he called the attention of the section men to 
it, and said : "Now it is not like the last brake. It is good and solid, 
and cannot get away from us. It is a big improvement on the last one." 
They did not, however, meet a train with this car until the moruing of 
the accident. That morning an extra freight train cameinto the station 
ai Cheney. The section house was about one fourth of a mile east of 
the station. The section men waited avvhile for this train to pass. It 
did not, but stopped at the station. The foreman, Kirk, with plaintiff 
and the other section men, went to the station. From this point the 
testimony tending to prove the circumstances immediately connected 
with the accident may be stated in the language of the plaintiff, who 
testified as follows : 

"We went to the station» and, when we went by, Kirk told us to stop; that 
he wanted to go into the station, and see about something. We stopped, 
and went to doing something like shoveling cinders whileKirk crossed over. 
This train was on theinside of the station from us. He crossed over the 
train, and went as far as the station. I would not awear he went in. 
After a while he came back. He said, ' Boys, get on and go to work.' We 
got on, and went to work, and when we got about one and three quarter 
miles, — tlie third mile, — we were nearing a eut, and where the engine was 
supposed to whistle. This third mile commeneed with that eut, and from 
there there were cuts and CUrves and much timber along the Une. There were 
lires along there, which we put otit, and lots of smoke, and besides it was 
misty and foggy. When we got out hère, — one and three quarter miles, — 
Kirk says: 'Boys, this is too fast running. They told me that this train, 
at the station, they could see another section between hère and Sprague 
coming behind them; that it was coming at a fast rate, to make some point 
in Montana. It was running extra fast to make this point.' 1 turned 
around, and the men done the same, and tried to stop this car, which I be- 
Ueve was running about ten miles or so. We tried to stop it, and this 
man at the brake — it had been so loose, he always had to hold it to keep it 
there, whether braking the car or not— this man put on the brake; and I 
was on the west end, going out towards the train. The rest were on the 
east or hind end. There was no one on the front end but me. This man 
put the brake on, and I tried at the pump handles to hold on to stop it, when 
he said we were going too fast. He said, • It must be pretty close on us 
now;' and I tried for a while to stop it, and in or about the time that he 
told us the fast train was coming, he looked and said: 'Boys, hère she is. 
It is right onto us. Get onA.hat brake, and get the car off before she comes 
on us.' So we used the brake and handles, but we saw it was coming to no 
stop, or not likely to, and I looked to see hehind me if this train was near, 
and at the time I looked it was about one hundred feet, and I believe nearer 
than that. I saw there was nO sign of the car coming to a stop. There 
were shovels and picks and siedges and tools of différent kinds, and the 
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large jadEinf^itheBS ,\TèrelJile^i<jnî t^rgide,' TWyglj^a* S; practlce of put- 
ting ,t|ifl(ïit op[jtil|e^;eijd pf;ithexC^rth,ere_;VVfi^ Jefist pB,}ajid I.beina; aloflie.they 
\t'ere ^e^jna^ .^jde, 99, 1 tj^v^ • standipg '."j .the WOter'î iii^t'ro'pt of tnia J'jncé to 
jump^ i sàw the train ïrisïde of onejiundred teet, âM ' lîo slgn of its Û6^- 
pinjr, aiià no whiSWe ,bjelng made; tboiigW &he had jb'rosèy ttle crossing. 1 
iïrade an effort to jtwfatJ to the side 6f thé éar. butiiS the wheel comes' ctver 
thé Cat it was not'eïfâyito Jumpàcross. , 1 tiied to jump over the end, and I 
did not getaa far aà th« rail cri the ;side. as I jumped to the soiith. Thç 
goi^(lV;WleiOf the c^r hit;j9e on the aide of thi^ leg. and ,;t ;;^nocked me right 
ootottife track ahpad qf the car. The qar was folIpYiog cloBel.v, and I knew 
that 1 çpûïd not help lieing catched. As it hit me and knocked me ahead î 
triéd' t6' taise myfeeï and stop it, but the car csiiight my footi ànd it vvaà 
coJiiifigso fast thàt it wàs bf no avail. It doubled tiSe ovèï and crampeil me 
up, and put my head where niy feet were, — turned.me over. Theothpr lég 
waacaught in the cog pf the wheel. Ibioiight, the car to a stop, and tlie 
TOeniJuwped off, I was lying on the gaavel. One o£ thp men hpllered |;o 
me. an^ Said: 'Are you, hurt?' Kirk said: «There is no time for thisi 
Get hold pt the car, and j^et it off the track before the train runs over him.' 
SO théi got hold of the iilnd end, and crtuglit it up, and ruh aîoiind with it, 
and pùMd itdbwn the roàdbed aftèir them, and so when my head was tow- 
ards th*" THil by their turning the car around the engine weht by and blew 
sand aijd airt onto my.head. By the time they got arpund this cog wheel 
turned a différent way, and released my pants, so that I fell out, and sorae 
of them hollered to thia train to stop and corne back, but the train ran past 
quite a I ways, and theyipj«ked me up^andcarripd me np the track, and put 
me on Uie tcain, and left me at the statipn, which was Çheuey." 

Plaintiff iurther testified in substance upon direct and cross-exam- 
inationj among other things, that there was a Crossing near where 
the appfOaching train was at the time of the accident; that plaintiËf did 
not hear the ébgine vvhistle; that if it had whistled he wovild hâve 
heard it; t|afil the freight train was running at the raté of riearly 30 
miles an houç, when itpasspd him after the accident; that as soon as 
Kirk notifled the men on the car that a train was coming they took 
means to stop the car bythe nian at the brake bearing down on it; that 
the brake was, a pièce of Slalï that Kirk had picked np, about two feet 
six inches loi%; tha^ he' nailed ittô the aide of the far between the 
front and hind wheels, àboùt five or six inçhes abçad of the wheel. 
The wide çide of the stick ^vas to the side of the car, Vith a nail driven 
through it, and the narrow side was to take up and hold by, and by 
holding down tvith the hand the brafcè was applied to the wheel. The 
side of the stick towslrds the car was àbout three in'ehes wide, but the 
side that rubbed on the wheel was libt two ihches. The wheel was 
about thre^, iijcbes wide-, The phiintiff never objected to thèse appli- 
ances, nor.to the conditipp çf the car. He did what he was told, and 
worked thé best he could. ; As far as the car wasconcerned, he did not 
claim to hâve known any-thing, beoause it was bis opinion when they 
iputon the brake it was fli'st class. Hàd been tôld sincë'that it was not. 

In addition to' the testiïnony, évidence was iritrod.Uced by plaîntift 
tending toprove that, fbe brake on thé hand car .was not a good one; 
that if it had been a good brake it cpulcî, haye stopped the hand car in 
time for. plaihtiffto hâve got ôflf; that the brake operated only on 
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btte '♦rliéélV àiid tbat wheel lobse; that whéels 6à the car wéfe not matesi 
that two weïe alijKe, and tbe ptber two did not belong tôilhe same ca*) 
thfit the cog wh^çi^ gorhetime? '$lîpped,,aûd that the car was a patchpd- 
up car; that the cijt near wbere the accident occurred was 20 feet high, 
and that the ; engiîie, of the approaching train did nol whistie before en- 
tering the eut; and that there was a telegraph operator at Cheney. It 
is admitted in the ànswer that it waâ the duty of défendant to fur- 
nish laborerà engaged in niaintaining thë track and i?dadbed of défend- 
ant with nècessary information as to the passing of trains on the de- 

fendant's rpa4- 

The testinoony Qn the part of tbe défense tended to prove tbat the sec- 
tion on wbich plaintâËf was employed was the easieston the division; 
that the appliances for tbe hand car were good for the section; thàt 
the lever ibi^ake on tl)e car at the time of the accident was as good as 
any ix\ use on, the, road; that itrubbed on the top of tbe hind wheels 
and the lower rim of tbe front wheels, and by ita application on thé 
occasion in. question the. car had alnjost stopped when Çharless went 
piff; that the eut near wberè the accident occurred was from six to 
eighf feet bigh, and persons approaching it at one end coiild see 
across the tangent of the eut and curve to the other end. It will 
npt be népessai'y to refer further to the testimotty on thé' 'part of tbe 
dëiense; eppugb bas beeq stated to show that it cpntradicted the testi- 
mony on tbe part of the plaintiff in many particulars. It was tbe prov- 
ince of the jury to wdgb tbjs conflicting évidence, and détermine tbe 
acfual facts. It was a fair question for the jury to détermine from the 
testimony wbéther the accident would bave happened if the défendant 
had uèed prdinary cai^e in providing tbe plaintiff and bis coemployes on 
tbe section with a hand car suitably equipped with a safe and effective 
brake for ithe work in wbich they were engaged. RaUroad Co. v. 
Yimng, 1 U. S. App. 96, 49 Fed. Rep! 723-725. It was aliso a fair 
question whelher the accident would bave happened had tbe défendant 
used ordinary care in the movement of its trains, and in notifying the 
section men of the approàcb and passage of such trains. 

Ii^ Raîlwqy Cio, v.'Èes, 144 U. S. 408-417, 12 8up. Ct. Rép, 679, 
plaintifl's intestate was. killepl by a rail way train at a street crossing in 
the city of Détroit. In the court below tbe question of négligence or 
wânt of Prdinary care and prudence was submitted to ihe jury to décide. 
The suprenhië court held thât the instruction to this efifect was correct, 
and in defîning the province Pf the jury in such a case said: 

"There ia no flxed standard in the law by which a court is enabled to arbi- 
trariiy say in every case what conduct shall be considered reasonable and pru- 
dent, and what shall constitute ordinary care, under any and ail cire u in- 
stances. The terms ' ordinary care,' 'reasonable prudence,' and such )ike 
terras, as àpplied to the conduct and aiïairS of men, hâve a relative signifl- 
canee, and cannot be arbitrarily defined. What may be deemed ordinary care 
inone case may, under différent surroundings and circumstances. be gross 
négligence, Tlie policy of the law has relegated the détermination of such 
qupstions to thé jury, under proper instructions from the court. It ia their 
province to note the spécial; Circumstances and surroundings o£ each paiticu- 
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lascxaae, and then saysi^batlier the ponduct of theip^rtles In that case was such 
ai; would be expected Ptre^sonable, prudent men, ijnder a similar state of af- 
faiW', ] When a given state of factsia such that reasônable men may fairly 
differ ijpon the questioîi as to whéther there was négligence or not, the déter- 
mination of the niatter is for the jury. It is only wheie the facts are such 
that àll reàsonable meta nlUst draw the same conclusion from them that the 
question of négligence is ever considered as one of law for the court. Rail- 
roàd'Co. v.PoUard, 22 Wall. 341; Railroad Co. v. Converse, 139 TJ. S. 469, 
11 Sup. et. Rep. 669; Thompson \. Bailimp, Co.,57 Mich. 300, 23 N. W. 
Bep, 820; Jtailway Co, v. Miller, 25 Mich. 27 é; Éailway Co. v. Van Stein- 
burg, nl/Lich.m, 1^; &aynor v. Railway Co., 100 Mass. 208-212; Rail- 
road Qo. V. Pioksley, 24 Ohio St. 654; Railroad Co. v. Ogier, 35 Fa. St. 60; 
RohtnSon v. Cône, 22 Vt. 213; Jamison v. Railroad Co., 65 Cal. 593; Redf. 
E. fi. (:5th Ed.) 5 133, p. 2; 16 Amer. & Eng. EnC Law, tit. ' Kegligence,' 
402» and authorif ies cited In note 2. " ' 

We think, upon the testimony in this case, the court below prop- 
erly deiùed thé motion to direct the jury to return a verdict for the 
défendant. 

Exceptions were takèn to the foUowing instructions of the court, and 
the giving of éach instruction is separately assigned as error. They will 
be considered together: 

"I think that the case, when stripped of ail the side issues, and the inci- 
dental questions surroundïng it, résolves itself into just this question for this 
jury to deterinlne: Whfether the injury to the plaintiff resulted directlylrom 
thé négligence Of the défendant inneedlessly exposinj? him to the danger of 
being hurt by a collision between the band cai* and the extra frèight train at 
the place where it occurred, or whether the injury was a mère accident, which 
was the resuit of one of the ordinary hazards of the employment in which he 
was engaged; whether it was an ordinary i;isk of bis employment, or whether 
an extraordinary danger, caused by a négligence on the part of the défend- 
ant; whether that négligence was a négligence of the foremàn in runningthe 
hand car too fast up to a point which he knew to be dangerous, and which lie 
did not warn the other men working on thé hand car of, so that it was impos- 
sible for tbemv without extrême hazard to their lives, to avoid a collision, or 
whether the négligence was on the part of the ofticers in charge of the freight 
train in approaching a curye in the eut, which obstructed the train frora view, 
or passing a public crossing, without giVing warning by sounding the whIstJe 
or enginé bell. If in ahy of theSe respects there was actual neglect on the 
part of défendant, which plàcedthe plairitiff in a situation of extraordinary 
danger, something clearly; beyond the ordinary risks of bis employment, and 
his injury was not in anydegreeowingto hia own négligence at the time, 
the défendant would beliable to damages, and beliable even though theplain- 
tiff, when in a situation of, imminent and apparent danger, may hâve made 
a mistake on bis part in aitémpting to escape from the danger, as by attempt- 
Ing to jùmp in the wrong direction. Even a mistake of that kind, happen- 
ing at a moment of extrême péril, would not be regarded as recliless or négli- 
gent act on the part of plaintiff which would preclude him frora recovering 
damages. But if, on the other hand, this injury to him resulted from bis own 
act in atterapting to jump from the hànd carat a time when it washisduty to 
bave remained on the hand car, arid aasist the othera in checking its speed, 
and removing it from the traclc, so as to get it out of thei way, and when he 
had no reasônable cause to regard bimself as being in extrême danger; or if 
the défendant' was entirely guiltless of any négligence; if the foreman was not 
guilty of imprudence in running the hand car at the rate it was going; If the 
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freight train did not approach a cnrvo or Crossing where it was the duty of 
the engineer to give warning, — so that there was no négligence on the part of 
the défendant,— tlien your verdict siiould be in favor of the défendant. If 
the jury flnd from the évidence that the handcar in question was a necessary 
impïement in tlie carrying on of the company's woik, and that the said hand 
car was not sufficiently provided with a sufflcient brake to stop it within a 
proper and reàsonable time when in danger of collision with other trains on 
said road, of which defect plaintiff had no knowledge, and could not reasona- 
bly be reqtiired or expected to hâve such knowledge, and that by reason of 
such détective brake plaintiff wasinjured, without contributinghisown nég- 
ligence to such injury, then the company is liable to plaintiff in damages for 
such injury. If tlie jury flnd from the évidence that plaintiff was injuredby 
or on account of defendant's négligence, to which plaintiff did not contribute 
by bis ovvn négligence, then the fact that the négligence of plaintiff's fellow 
servants contributed to such injury is no défense to an action by plaintiff for 
damages on account of such injury." 

It is objected that thè questions so submitted to the jury were not put 
in issue by the pleadings, and that there was nothing in the évidence to 
justify their submission by the court to the jury. Much that is said in 
support of thèse objections was urged in effect against the sufEciency of 
the allégations of the complaint, and in favor of the motion to direct the 
jury to find for the défendant, and need not be further considered. It 
is objected, however, that the instructions contained the statement of 
certain situations in the alternative, the existence of any one of which 
rendered the company liable for the injury of the plaintiff. Two of 
thèse remain to be noticed : (1) Whether there was négligence on the 
part of the foreman in running the hand car too fast up to a point which 
he knew to be dangerous, and of which he did not wam the other men 
working on the hand car, so that it was impossible for them, without 
extrême hazard to their lives, to avoid a collision. (2) Whether the 
négligence was on the part of the ofBcers in charge of the freight train 
in approaching a curve in a eut which obstructed the train from view or 
passing a public crossing without giving warning by sounding the whis- 
tle or engine bell. 

Standing alone, the first situation would seera to involve the question 
as to whether the foreman was a fellow servant of the plaintiff, but the 
conduct of the foreman in this case in operating the hand car cannot be 
wholly separated from the antécédent and then existing condition of the 
car itself. Had the company furnished a new hand car, with proper 
brake appliances, in place of the broken and disabled car, or repaired 
the latter with a new and effective brake, the imminent danger of colli- 
sion with the freight train would not hâve occurred. The défendant is 
not liable if the négligence of a fellow servant is the sole cause of the ac- 
cident, because, being a fellow servant, his négligence is one of the risks 
for which the défendant as master did not assume to be responsible. 
But négligence of a fellow servant does not excuse the master from lia- 
bility to a coservant for an injury which would not hâve happened had 
the master performed his duty. Railroad Co. v. Young, mpra. The 
situation indicated by the court must therefore be considered in connec- 
tion with the surroundings and circumstances of the case, and particu- 
v.51f.no.9— 37 
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larlyîwithitespect to the testimoiiy relatiag to the s^ety,ofthe hand car,; 
Thè jtiry could"ûot hâve ignotedî ^thiS- feattire of the caeèJ under the in»- 
s'tructidii *é gîvëîi, aHd, takôn îri çcitl.riection with otbèr înBttucti&nsî, we 
çaiinot sôè tiiat "tijé défendant Wàà terëjudiced by'it, èVèn' îf we assume; 
thât the foreii][aq,wa,s a fellow sérv''ant of Pjlajn^^ , ; 

- Tlie s^oadi,sitwtion suggeats, the sajne quesMpn v?Uh respect to the 
Gonduct ofitheioonductorand eûgineer of the freight train, and italso 
necessarîlyinVolves the questiôtt -as to the GoMilion of the hand car; 
The tëstîmony'tending tq'prov^'ijfeligéncé en the part of thé conductôr 
atid èngi^eer, of; tiie freigbt tj^ii^ |s;nôt' ànswerëd hy saying that tbey^ 
ibust'have ^upposed that th,e hàjifî'.çar was prôperly equipped with asafe", 
and effeciliivebrake, and that the-açction men wGuld.thereîbre be ableto: 
esciapè'ftot!|tHeitraek:with the car in time toavoid a collision. Itrwas 
the duty of those in charge of the freight train' tô observe every rule'of 
8afety;,i§3t%bli8,hed for the. moyemçntof their traiftj ^pd the employés on 
thie h6ni4,.<?aï.had the.ir^ght to expectirgm t^etn^tjie usual. warniugs in. 
apprp^chii;^ places iof danger. In Èfljlroaii G9.:y.,,'^m, 112 U. S. 37,7, 
5;3up. Ct.;!|lep,il84, the lialpility of a , railway company for the negli- 
gepce of a, traip.jcoçiductpr. was fulîy cligcussed, and.it wasthere held, that 
hp was not the fellpw s^rvfint of the engineer ^pd, pther employés of the 
corporation on the trajin.f;, The, prinfliples of l^^iir. declared jn that case; 
woiild détermine that thÇjPpnductor and engineer, of, § freight train were 
not,thefellow servants; o^ a, section |iand,employedi as was the plai^itiff 
in this case; but it is npt.necessary to pass upon;,that question hère in 
yiesf of the other ; çirsUim^tancçs attending the, situation. Moreover, 
thfire is évidence tendii^g tes ishoin' tl^^t the freight train referred to in the 
instructions yir^s the second, sectiop of a spécial freight train, running;''at 
a fast rat^i to make spmei pqint insMontana. It was running extra fast 
tp îpaake this point." Cl§?,rly the mpyement of such atraip must hâve 
been nnder .the directiop pf an officpr "çlpthed witli thecontrol and man- 
agement f}i& distinct depjartment,;' and the négligence of : the officers in 
charge of such a train in not giving the usual warning in approaehing a 
Qprve in a eut, or in pfissiog a pnyip,crps3ing, wasnot one of the usual 
and pr,dinaryMriskS;iB;ssvi..ïn^,iby , pi» jîl|;iff, as incident to his employment. 

iiiEurtbermprejthe iç[^tru<?tipns w^re qr^alitied by the, follojving instruc- 
tipnSjgiven ;by; thjej-i^pur^ on itS: PiiRti raption, itniaediately preceding 
l^ose to,whichsr#?coeptjp^#!,;lifereita^6ni:;,,; -i; , .,. 

''"fTo explain 'tfiiâ Ina'tïèfi' alittlè' éiôH fUîly; it is a prïhciple in ail suits tp 
reeo*i^er datoagfes' for négligérièe^ that the plaihtiff cahhot recovér if the injùry 
to tilfnâelf 'W'as- in part o Wlllg'fco his oWn : negllgeneè;i(6r; in la W, contributory 
négligence,) even tbougb stlïBre w;a3. npgligence! on the part' of défendant 
whicli caused the injiiry.,, jït ,|;hat, |n^i|ijry was also, jrj part caused by cpnjtrib- 
u.ijp^y negligenqe on tfie pg^rll t^,tjiapJî«ijitiff,piaintiï^caniipt,recoverda,mages, 
It Is alàp a principlè gpverni'n^ jiui'ta to recovér damages by employés agairist 
ttfèieiti ployer thàt the énfjjipye, à's à pàj^t of hfe'çontfàct of employment wben 
Hy-goéslnfé the âeryibë;'ÉfesUttiës on hiSspartthe riskà-and dangers that are 
cnrdTnarilyincide.nt tô the service in whi<3hihe engages.', He also aàsomes 
on bis-parfc' that lie iscoiwpetent to perfprmjthe service which, he undertakes 
to perfortn; that he has' sutiicient knowlç^e of the topls and ;iniplements 
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wljich hé is requîred to use In the service toknow vithen they are safe i^nd 
suitable, and to look ont im hjpQself against jnjury resu^ting from theuse of 
8uch tools as are suitable and proper. And it is his duty, if he is liandling 
impleipenls whiqli heknows un^uitable, to give notice of it to iiis employer; 
and à'fâiiuré cri his part to perforai the duty of giVin'g tiôtîce would absolve 
thé employer from liability for injury resulting from sucU deféct." 

Thèfollowing instructions, among others, were also given by requeist 
of coi/nSel fbt défendant: ' ' ' '■' ' ■ 

'"the jury aire inçtrilcted thât the defieridint was not a guarantor df the 
sàfety of ^its niàchihery and appliances, and was only boUnd to use Ordînary 
care and, {iriiflence iû the sélection and arrangènient and care tliereof, and 
had a right to use and emplpy suçh as the expérience of trade and manufac- 
ture âanctlolied as reasonabiy sàfe. The défendant was not and is not bound 
as an employer to insùre tbe absolute safety of the maChinery or mèchanieàl 
appliances whicb it provided or provides for the use of its employés,' nor was 
it bound to supply the best and safest or neweat of appliances for the purpose 
of securing the safety of those who are eniployed by it. If the plaintifE him- 
self was wanting in such reasonable care and prudence as would bave pre- 
vented the happening of the accident, he is guilty of contributory négligence, 
and défendant is therebyabsolved from responsibillty for the injury, although 
it was occasioned by the defect of the maéhlnery or appliances tlirough the 
négligence of the défendant." 

We are of the opinion that the instructions, taken altogether, and in 
view of ail of the circumstances of the case, were fair aad reasonable, and 
guarded the interest of the défendant at every point. As was said by 
Judge Beewer in Crew v. Raûway Co., 20 Fed. Rep. 94: 

"The question in ail such cases is not whether some technical error may 
not hâve erept into the instructions, but whether, taking, the case as a Whole, 
and looking at the instructions as a whole, it is apparent that tlie law was 
presenteU fairly and correctiy tp the jury." 

It is assigned as error that the court should not hâve denied defend- 
ant's motion for a new trial, and should not hâve rendered any judgment 
in favor of the plaintifF. In the pétition for a new trial the grounds al- 
leged in that behalf were; accident and surprise,, which drdinary prudence 
could not bave guarded against; newly-discovered évidence material for 
défendant, which it could ûot with reasonable diligence hâve discovered 
and produceid at the trial; insufficiency of the évidence to justify the 
verdiGt, and that the verdict was against the law; error in law occurring 
at the triali and excepted to at the titne by the défendant; and excessive 
damages, the award made by the verdict appearing to bave been given 
by the jury by reason of passion and préjudice. The overruling of a 
tnotion for a new trial is not a subject of exception under the practice 
established in courts of the United States. Parsonsv. Bedfard, 3 Pet. 
433-446; Mimr v. mioteon, 2 How. 392-394; Barreda v. Sihhee, 21 
How. 146-167; Insurance Co. v. Folsom,18 WaU. 237-249; RwlroadOo. 
v. HoM, 93 U. S. 291-301; Raûroad Co. v, Prahff, 100 U. S. 24-31; Nm- 
comb V. Wood, 97 U. S. 581-583; Missoun Pac. Ry. Co. v. Chicago de A. 
R. Go., 132 U. S. 191, 10 8up. Ct. Rep. 65; FÙhhum v. Raûway Co., 
137 U. S. 60,61, 11 Sup. et. Rep. 8; WUsmi v, Everett, 139 U. S. 616- 
621, 11 Sup. Ct. Rep. GMiInmrance Co.y. Ward, 140 U. S. 76, 11 
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Sup. et. Rep. 720; RaUroad Co. v. Winter, 143 U. S. 60-75, 12 Sup. 
Gt. Bepi 856; In the last case the suprême court states the province 
df the court as fqllows: 

"■W^hether tlie verdict was excessive is not our province tp détermine on 
this virrit of error. The correction of that error, if there weré any, lay with 
the court below upon a motioii for a neW trial, the gràntihg or refusai of 
which is not assignable for error hère. As stated by us in Insurance Co. v. 
Ward: 'It may bethat if we were to usiirp the fonctions pf the jury, and 
détermine the weight to be given to the évidence, we noight arrive at a différ- 
ent çoQC^usipn. But that is not oyl: province on a writ of error. In such a 
case wé ar<e ponflned to the considération of exceptions, takén àt the trial, to 
the admission or rejection of évidence, and to the charge of the court and its 
refusais to charge. We hâve no coiicern with questions of fact, or the 
weigîjtj Iç hë given to the évidence which was properly admitted.' " 

Judgment affirmed. 



Eajney v. Maas. 
(CTrcutt Çowrt, N. D. OMo, E. D. May, 1893.) 

GUhMSSMBUT— rOBBIOIÎ COBPOEATIOÎ»». 

i Ujjdejr Bev, St. Ohlo, §§ 5583, 5534;i a.nonresident corporation, doinjî business în 
thé state, and having ^ managing agent there, is subject to gartiisbee prodess, 
equaUy with a domestlo corporation. , 

At Law. Action by W. J. Rainey against J. B. Maas, in which the 
Htfrflbbldt Iron Company was served with garnishee process. Heard 
on motion of the garnishee to discharge the proceéding against it. De- 
nied. 

iSAeman, ifoyÉ tfc Dttstm, for thiemotion. 

Cdrr&Dickeyi contra. 

Beforei Taiît, Circuit Judge, and Ricks, District Judge. 

, Taft, Circuit Judge. This ia.a motion by theHumboldt Iron Com- 
pany, a garnishee, to dismiss th« proceéding io garnishment against it 
on tiie ground that it is a fordgrii oorporation, and not subject to gar^ 
nishment or attachment under the iaws of Ohio. It appears that the 
Humboldt, Iron Company is a mlning corporation, organized uuJer the 
laws of Michigan, and doing business in that state; that it bas an oiBce 
in the city of Gleveland, where its directors and stockholders hold their 
meetings; that its record books and books of account are kept in Cleve- 
land; that the product of its mines is shipped to and sold by said com^ 
pany in Gleveland, and that the proceeds are coliected and distributed 
from its ofiSce in Gleveland; that a majority of the stockholders live in 
Gleveland ; that only one of its directOrs li ves in Michigan ; that its président 
lives in New York, and that its seoretary and treasurer, who was geived 
with the garnishment, lives in Gleveland. The answer of the garnishee 
shows it to be indebted to the défendant in the sum of $35,000, which 
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debt was contracted in OMo, and bas been reduced to judgraent in the 
common pleas court of Cuyahoga county. It also appears that suit was 
brought on this judgment by the défendant herein against the Humboldt 
Iron Company in Michiganj that the company pleaded the garnishment 
in the case at bar as a défense to a recovery by the judgment creditor; 
that, on demurrer to this défense, it was held bad by the Michigan court, 
on ihe ground that in Ohio a foreign corporation could not be made a 
garnishee. 

The sole question presented hère is whether a foreign corporation, hav- 
ing a managing agent and doing business in this state, eau be garnished. 
The question is entirely dépendent on the statutes. No doubt exists 
that the législature might make any foreign corporation wishing to do 
business within this state subject to the service and binding force of such 
a process, exactly as it may require it, as a condition of its doing busi- 
ness hère, to be subject to summons in a civil action. 

Section 5530, Rev. St. Ohio, provides that when the plaintiff, his 
agent or attorney, makes oath that he believes that " any person, part- 
nership, or corporation * * * has property of the défendant in his 
possession, describing the same, if the ofEcer cannot get possession of 
such property he shall leave with such garnishee a copy of the order of 
attachment, with a written notice that he appear in court and answer, 
as provided in section 5547; and, if the garnishee does not réside in the 
county in which the order of attachment was issued, the process may be 
served by the proper officer of the county in which the garnishee résides, 
or may be personally served." 

Section 5547, Rev. St., provides that within a certain time the gar- 
nishee "shall answer, under oath, ail questions put to him touching the 
property of every description and crédits of the défendant in his pos- 
session or under his control, and he shall disclose truly the amount ow- 
ing by him to the défendant, whether due or not; and, in the case of a 
corporation, any stock therein held by or for the benefit of the défend- 
ant at or aftèr thé service of the notice." 

Section 5532, Rev. St., provides that "the answer of the garnishee 
shall be made before the clerk of the court of common pleas of the 
county in which he résides, or, if he reddes out of the state, beforê the clerk 
ofthe court of common pleas of the county where he was served, or where the ac- 
tion is pending. A spécial examination of the garnishee shall be had, 
and actions against him under section 5551 shall be brought in the county 
where he résides." 

Section 5534 provides that, "if the garnishee is a person, the copy of 
the order and notice shall be served upon him personally, or left at his 
usual place of résidence; if a partnership, garnished by its company 
name, they shall be left at its usual place of doing business; and, if a 
corporation, they shall be left with the président or other principal 
oflBcer, or the secretary, cashier, or managing agent thereof; and, if such 
corporation is a railroad company, they may be left with any regular 
ticket or freight agent thereof, in any county in which the railroad is 
located." 
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, S.ectioft,5S38 . provides thatulhe garnishee shaïl istând liable to the 
plaltitiff linlattachmentifor-all.ptoperty of the défendant in his hands, 
and: iniïoiiéj»îaind crédits due>&'ôni.ihimto'the defendaiit, from the time hè 
is servfiéwithi Uhe writtennotioe- mentioned, in sectièh 5580. 

SèetfomfiSSS provideis itiiatyiif' the garnishee admit an indebtedness to 
the défendant, and the coùBtioiiderthe paymentof thè same, orany part 
thereof, to the plaintiff, and [the garnishee fail to pay the same accord- 
ing to such order, exécution may issue thereon as upon judgments for 
the payment ^of money. ; . 

Section 5551. provides that, if thegarnisliee fail to appear and answer, 
or if he appear and answer and his disclosure bô notisatisfactory to the 
plaintiff, or if he fail to comply with the order of the court to deliver 
the propert^ and pay the money into court, "the plaintiff may proceed 
against hiœ by' civil action.? . 

Persons who are aoiiresidents are subject to garnishee process if they 
are found àndëerved withih th« state. This follows necèssarily irom the 
provision in section 5532 that, if the garnishee résides out of the state, 
he may mafcë his answer before thé common pleas clerk of the county 
where he was Servèd or wherë the action is pending. The contention of 
counsel for the garnishee to the contrary was based onthe décision of the 
suprême court ofbhîo in Squair Vi Shea, 26 Ohio St. 645, where it was 
held that no action could be broTJght against a nonresident served with 
garnishee. process ifbr failing to atoswer satisfactorily under section 218 of 
the old Civil Code of Procedurei (now section 5551, Rev. St.,) because 
under section 200 of the same Code (now sei tion 6532, Rev. St.) it was 
provided that suits brought. underi section 218 must be brought in the 
county where the: garnishee residtfd; The case was approved in Railroad 
Co.v.Peopf£8, 31 Ohio St. 537, wherè Judge Bgynton says, (page 543:) 

"And if the fact is that the garliishee is a nonresident bf the state, exercis- 
ing no (jorppi-atë powers or tunctiona within its limits, the conclusion would 
doubtlesa followthfit the Company, is pot within the class of persons or cor- 
porations that are niade liuble by that section {i. e., sectlçn 200) to garnishee 
process;" citing Squair v. &hea, 26 Ohio St. 645. 

The effect of tjiese Iwo décisions was that noiiresidents were not sub- 
ject to garniahee process in Ohio. But the décisions bave no application 
to the statute as now worded. Section 200, as it was in force when the 
garnishee proceedings in Sqwiir v. Shea and RaUroad Co. v. Peoples were 
taken, did not contain the clause wbich the revised section, 5632, con- 
tains in référence to the clerk before whom nonresident garnishees should 
make their ajiswer. The façt probably is that the décision of Squair v. 
(SAea led the législature of Qhip to amend section 200 so as to enable 
plaintiffs in; .attachment to , garnishee pon résidents. For by act of the 
législature,, passed May 3, 1877, (74 Ohio Laws, 160,) section 200 is 
amended by adding the folio wing: 

''The abpve provisions shall apply pnly to garnishees, résident of the state. 
Garnishees, nonresident of the state, shail be compelled to answer in the court 
in which suit is brought, and in the cpunty where service is obtained." 

Section 5532 is a mère revision of section 200, thus amended. 
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It certainly is liot the gênerai poliey of thé législature to relieve foreign 
corporations doing: business within-this sbvereignty of àiiy burdens or 
liabilities imposed on corporations' .bf its own niaking. 

Havingthus deternained that natural person?, nonresident, are subject 
to attachment and garnishee proœss in Ohiojii remains for us to inquire 
whether the language requiring this is notito be construed as including 
also foreign corporations having a managing agent and doing business in 
Ohio. Under laws which do not permit the garnishment of nonresident 
natural persohs it would be unreasonable to hold that gênerai words sub- 
jecting corporations to garnishment included foreign corporations. But 
where nonresident natural persohs may be garnished, on what principle 
should foreign corporations doing business in the staté, and subject to 
suit, be ex empted from garnishment? 

A corporation résides in the state where it was chartered,: and it 
is a nonresident of other states. It can only do business in another 
state by the permission of such state, and statutory provision for 
summons in a suit against a foreign corporation by service upon its 
managing agent is in the nature of a condition précèdent to its doing busi- 
ness, which by doing business it accepts, rendering itself thereafter ame- 
nableto service inaccordance with the statute. InOhio, by section 5044, 
Rev. St j , a summons against a corporation may be served upon the prési- 
dent, mayor, chairman, or président of the board ofdirectorsor trustées, 
or other chiefofficer;. or, if its chief officer be not found in the county, 
upon its cashier, treasurér, secretary, clerk, or managing agent; "if a 
railroad company^ whether foreign or domestic, upon any regular ticket 
or freight agent; if a river transportation company, whether foreign or 
domestic, upon a master of a steamboat, or upon its ticket or freight 
agent. Under section 5045, an insurance company may be served bj' 
summons served on its agent in any county where it bas an agent. Un- 
der section 5046, when the défendant is a foreign corporation, having a 
managing agent in this state, the service may bé upon such agent. 
Now, it is évident that under thèse provisions a foreign corporation do- 
ing business in this state, and having a managing agent hère, is asmuch 
subject to service as is a nonresident natural person. Such a corpo- 
ration is "found" in this state as a natural person would be. Ëutit 
is said that the care with which the process is expressly provided for 
serving foreign corporations as défendants makes the omission to ex- 
pressly provide for serving them as garnîshees most significant of the in- 
tention of the législature to exempt them from such liability. We can- 
not accède to this argument. As the Code was originally Iramed, section 
5534 only applied to domestic corporations. But the effect of the sec- 
tion, though itself uuamended, bas been changed by the subséquent 
amendraent of May 3, 1877, above referred to, and now contained in 
section 5532. 

Section 5534 says that, "if the garnishee is a person, the copy of the 
order and notice shall be served upon him personally, or left athis usual 
place of résidence; * * * and, if a corporation, they shall be left 
with the président or other principal officer, or the secretary, cashier, or 
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managing agent thereof." We know that the effect of the amendment 
of May 3, 1877, is to make the first clause applicable to nonresident 
persons who are personally served* Why should it not be held that the 
second clause, by force of the same amendment, appliea to foreign cor- 
porations having managing agents who may be served hère? When, 
théreibre, the législature provided thatgarnishees, nonresident of the state, 
should be compelled to answer in the court in which the suit is brought 
and- In the county where service iis obtained, (section 200, as amended, 
74 Ghio Laws, 160,) it obviously intended to make the then existing 
produisions of the statute for service of garnishment upon corporations ap- 
plicable, as far as mighl be, to nonresident corporations, just as it in- 
tended to make the provision for service upon natural persons applicable 
as far as might be to nonresident natural persons. Section 5534 pro- 
vides for a service of garnishee processupon a corporation byleaving the 
notice with its managing agent. Having regard to the method adopted to 
serve foreign corporations in suits against themunder section 5046, the 
procédure under section 5534 is reasonably applicable to service of gar- 
nishment on foreign corporations, and, by force of the amendment of 
May 3, 1877, referred to, mustbe held to apply to them. 

The conclusion we hâve reached is supported by a décision of Judge 
Peck, of the superior court of Cincinnati, in Rocke v. Raney, 15 Wkly. 
Law Bul. 333, and by the similar reasoning of courts in other states. 
See Bram& V. Insurance Co., 21 Wis. 506; McAllister v. Insurance 
Co., 28 Mo. 214; Railroad Co. v. Orane, 102 111. 249. The cases cited 
from Massachusetts, — Gold v. Railroad Co., 1 Gray, 424; and Danforth 
V. Penny ^ 3 Metc. (Mass.) 564, — holding foreign corporations not subject 
to trustée process under the laws of that state, are not applicable hère, 
because they are based on the fact that a natural person, nonresident, 
but found in the state, was not amenable to such process. Tingley v. 
Bateman, 10 Mass. 343; iW/e v. lAscombe, 21 Pick. 263. 

It is a hardship that the Michigan court has refused to recognize the 
validity of the garnishment in this case against the Humboldt Iron 
Company, but yfe do not see how that fact can affect our duty in the 
premises, which is to deny the motion to discharge the attachment. 
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YonNG V. BoAKD OF Com'hs or Mahonino County et al. 
(CHreuU Court, K. D. OMo, B. D. May SI, 189a) 

FOIiLOWINO BtATE PROOED0BB — ^EjBCTMBNT — FliEÀSINe. 

In an action brought in the circuit court for the northern district of Ohio for the 
recovery of real property, although the fcrm of procédure Is under the Code of 
Ohio, the remedy is substantially that of ejectment at common law, and therefore 
in such action matters cannot be pleaded in the answer, or averred in the reply, 
'whioh are only of équitable cognizance. 

BgTOPPBL IN Pais. 

Where a person claims a reverter of lands dedicated as a burying ground because 
of the abandonment of such use and the érection of a courthouse thereon, there Is 
no room for an estoppel on the ground that he stood by in silence during the érec- 
tion of the building, when it appears that he had not been in the town for 40 years, 
and in fact was not aware of the abandonment for 10 years after the courthouse 
was completed. 

Cbmetbbibs— Dbdioation — Abandonment— Revbeteb. 

ïhe city counoil of Toungstown, Ohio, by an ordinanoe passedin pursuance of the 
authorlty oonf erred l-y sections 30 and 23 of the Municipal Code of Ohio, as amended 
by the aot of March 30, 1859, (56 Ohio Laws, 88,) prohibited any further interments 
in certain lots within the city limits, whioh had been dedicated and ùsed as a burying 
ground, and ordered the removal of ail remains buried there. Held, that the ordl-, 
nance was a valid exercise of the police power of the state, and binding on ail the 
inbabitants of the city, and therefore operated as a complète abandonment of the 
dedicated use, such as would cause a reverter of the lands to the original owner or 
his hoirs. 

SxME— Ct Pkes— Présomptions. 

There was no room in such case for the application of the équitable doctrine of 
cy près, for a dedication, especlally a common-law dedication, is of the land for a 
spécifie use, and it is not withln the presùmed intention of tue dedicator that the 
lands shall be sold and the proceeds applied to a similar use. 

BaME — QniTOLAIM DbBD — CONSTBnOTION. 

In 1802 the founder of Youngstown, Ohio, signed and recorded a town plat, on 
whioh certain lots were marked as " Burying Ground, " but he f ailed to aclmowleidge 
the plat, as required by the Ohio Statutes, and therefore the fee did not pass. The 
lots, however, were long used as a burying ground, with the acquiescenoe of hlmself 
and his heirs. In 1865 an adjoining lot owner fenced in a portion of the graveyard, 
and an action was brought in the name of the county commissioners to recover the 
same, bat was defeated on the ground that the commissioners had no title. There- 
after certain persons interested in proteoting the graveyard procured an act of the 
législature, (64 Ohio Laws, p. 102,) providing that the title, right of possession, and 
control of ail dedicated graveyards, and those used as such, but not dedicated ac- 
cording to law, are hereby vested in the oities, towns, and villages in which the 
same are looated ; and the council thereof shall bave power to préserve and protect 
them, and "make such ordinances, sales, and régulations" as shall be necessary, 
and to bring suits to recover possession thereof, and protect the same against tres- 
passers. Thereaf ter the parties who had interested themselves in the matter wrote 
to the hoir of the dedicator, who lived in New York, explaining ail the f acts in the 
case, èspeoially the trespasses, the litigation, the want of aoknowledgment to the 
plat recorded by his ancestor, and tho passage of the act of the législature, 
and appealed to him to make a quitclaim deed to the village, sending hlm a draft 
thereof. Thls deed he accordingly exeouted. The grant therein was to the village 
of Youngstown and Its Buccessors, forever, '♦to be under the authority and control 
of it» proper council and municipal authority in conformlty with the act of the lég- 
islature in that behalf." Held, that the act of the législature ref erred to was thé 
one procured by the interested parties, and the effeot of the référence was to re- 
quire it to be read into the deed ; and that, taken in connection with ail the oircum- 
stanoes, the deed must be considered only as a means of correoting the want of ao- 
knowledgment on the original plat, and conveyed, not a fee simple, but merely a 
determinable fee ; and that a reverter took place when the use as a burying ground 
was authoritatively abandôned. 

, Same— Condition Subséquent— Ciaose oï Re-bntrt. 

The conveyance being in fee to the village to exercise a certain defined possession 
and control, namely, that possession and control exercised by the public over an 
easement aoquired by a common-law dedication, the feereverted by a simple terrai- 
nation of the estate on the impossibility of exercisiug that possession and control; 
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and the cases which hold that a condition subséquent cannot be created in a deed 
by limltlng the nse, unless there b? a clause of re-entry for fprfeiture, h%ve no ap- 
plicatieù. -? ,■';'/:',• ■•■ ■■: ; r ■ ' '■ :■":•!:• j 

7. SAMB— CONBTKUOTION OF DeED— EVIDBNOE. 

In constmingteedeedjlilisi ciijqumstftjïQes surronnding the transaction and within 
the knowledge of both parties werei admissible în évidence, and therefore the let- 
ters communicating to the grantor the situation in respect to the cemetery were 
compétent; but any deolaratibUà by tbô grantor as to his intention in making the 
deèdifreté irrelevànt. 

. , A'a attorney wha had long àcted aïi couijsél for the grantor in other matters, rep- 
resènte'a the interested parties in the suit respecting the cemetery, and joined in 
the représentations made to the grantor for the purpose of procuring the deed. 
Af tefwards the attorney, ,in a meniorial to the village oouncil on behalf of thein- 
' tewstJp'd 'parties, requeâtlflSf it to ac(^pt the deed, expresâed the opinion that the 
^^rsjj yestedtitle in thë Village as tè permit the nse of the gronnd for other pur- 
-îgSeSi'shoitld ihe healthof the cityrêquire Itsabandonment aSaburyingground. 
ieicl, that tbis statement Was irrelevant on the question as to the éftect Of the deed. 
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AtLaw. Action by Charles C, Young against thé boàrd of county 
oomnitiesiQnërs ofMahoning county, Ghio, the city of ¥oungstown, Ohio, 
anji ût|i'^^^,!' to reçovér landa;; Juty waived, and triai to the court. 
JtrdgnÉentfor piaintiff. 

sStâtèmeiit ^ay Tai-t, Pi*cuit Judge: 

This is an action for the recovery of the possession of real property by 
Charles C. Young, a citizen of the state of New York, against the county 
commissioners of Mahoaing county, Ohio. The subject-matter of the 
suit is lot f(,6. 96 of John Young's original plat of the village of Youngs- 
town, upon which now stand the courthouse, jail, and county offices of 
Mahoning county. John Young, the common source of title for plain- 
tiff and. défendants, sîgfléd and recorded in 1802 a town plat of 100 lots 
in the township of Youngstown, then in the county of TrumbuU, but 
npw in that of Mahoning. ;l?;he plat wa!^ accompaiiied by a description 
of the streeta and squares' itpurportedto dedicate, but it was not ac- 
knoWledged in accordarice with the statute then in force, and did not, 
therefore, bave any effect to take the fee out of John Young. Lots Nos. 
95 and 96 on this |plïit iféie each mârked with the words "Burying 
Ground." ■ They lie on opposite sides of Market street, and on the south 
side of North street, i'h thë présent city of Youngstown. From the early 
part of the century until 1868 the lots were used as a burying ground. 
In 186^5, oneNiblock, owhing an adjoining lot, fenced in 30 feet of lot 
No, 95. This was much resented by the older citizèns of Youngstown, 
whpse parents and relatives were buried in the cemetery, and the aid of 
a local court was invoked to prevent the desecration. Suit was first 
brought in the name of the county commissioners, but was defeated on 
the ground that title to the lot was not in them. Suit was then brought 
sigainst Niblock in the nanae of four citizèns of Youngstown for the bene- 
fit'Of the public. Govî David Tod, whose father wHs buried in the old 
céirietery, wàs one of thè plaintiffs, and took an active part in the con- 
trovers'y. B. F. Hofrmao.iwas retained ras counsel for the plaintiffs in 
that suit in 1866;' 'ToBieet thè difficulté àbout thé title, Hoffman drew 
and procured the passage of an act by the législature, (April 3, 1867,) 
entitled "An act fbr' the protection bf certain graveyards and burial 



YOUNG V. boaKd of c'om'es.' 587 

grounds," (64 Ohio Laws, p. 102.) The first section only is important 
hère. It reads as follows: 

"That the title, right of possession, and control to and in and of ail pub- 
lic gravevards and burial grounds located within incorpOrated cities, (owns. 
and villHges, wliich hâve, in fact, been set apart by the owners and dedicated 
as graveyards and burial grounds, for the use and beneflt ot the public, and 
used as such by the public, but which bave not been dedicated according to 
the forms and requirements of law, * * * be, and the sarae are herebj, 
vested in the cities, towns, and villages, respectively, where any such grave- 
yards and burial grounds may be located; and the couneils of such cities, 
towns, and villaees are hereby authorized and required to take possession, 
control, and charge of ail such grounds within tlieir respective limita, and 
protect and préserve the same, and make such ordinances, sales, and régula- 
tions as may be neceâsary and proper for said purposes, and consistent with 
the health and welfare of the inhabitants; and they are also authorized and 
required, when necCssary, to institute suits in the names of said municipal 
corporations, to recover possession of said graveyards and burial grounds, re- 
move trespassers therefrom, and recover damages for injuries thereto for any 
part Ihereof, or to any tomb or monument tberein." ! 

Pending the suit, and after the passage of the foregoing act, Hoffman 
was employed by Charles C. Young, the plaintiEf in the case at the bar, 
who lived in Whitestown, N. Y., tolook after pièces of land in Youngs- 
town, title to which, by descent from his father, John Young, the maker 
of the town plat, and by conveyances from his brothers and sisters, had 
then becorae vested in him. Hofl'man and Gov. Tod, on behalf of the 
plaintiffs in the Niblocksuit, and for the purpose of removing any ques- 
tion of title from the controversy, appealed to Young to exécute a quit- 
claim deed of the burying ground to the village of Youngstown. Both 
of them wrote letters to Young, explaining in fuU the situation, the de- 
fect in the original dedication of John Young, the use of the burying 
ground for half a century with John Young's consent, the actual dedica- 
tion thereby, the trespass by Niblock and others, the failure of one suit 
for defect of title, and the récent passage, as an attempted remedy, of the 
act of the législature at Hoti'man's instance. Young had not been in 
Youngstown since 1848, and did not visit it again until 1888. His 
only knowledgeof thecircumstances wasgained from the correspondenoe 
with Hoifnian and Tod. Hoffman drew the qUitclaim deed, and for- 
warded it to Young, who executed it in July, 1867, and sent it in Oc- 
tober of the same year to Gov. Tod, with instructions to deliver it to the 
council of the village on condition that the village would pay Hoffman 
$15 due him from Young for services in other matters. By the quit- 
claim deed, Young, "for divers good causes and considérations there- 
unto moving, especially for one dollar received to" his full satisfaction, 
absolutely gives, grants, remises, releases, and quitclaims "unto the said 
incorporated village of Youngstown and its successors, forever, to be un- 
der the authority and control of its proper councU and municipal autkority, 
in conformity with thi ad of the législature of Ohio in that hehulf, ail such 
right and title as I, the said G. C. Young, as one of the heirs, and as 
assignée and grantee of the other heirs and deviseès of John Young, the 
original proprietor of said township and village lands, hâve or ought to 
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have in or to the following described lands: Situate in said village, and 
known and designated on the original plat of said village made by said 
John Young, and recorded in Trumbull county records of deeds, Bock 
A, page 118, as burial grounds, and being inlots number ninety-five 
and ninety-six, and used as burial grounds by the citizens of said village 
and township since about the year A. D. 1799. Said inlot No. 95 lies 
on the west side of Market street, and extends westerly to inlot No. 94, 
and Covers ail the ground inclosed and used as a burial ground for over 
fifty years; and said inlot No. 96 lies on the east side of said Market 
street, and includes the ground inclosed and used as a burial ground for 
a like. period. To have and to hold the premises aforesaid unto the said 
grantee, said incorporated village of Youngstown, and its successors, for- 
ever." 

Affer the passage of the act of the législature referred to above, Hoff- 
man Eoade the village of Youngstown a party to the suit against Niblock; 
and;whein the deed wasreceived from Young, on behalf of Tpd and the 
other plaintifs in the Niblock suit, he filed a mémorial with the coun- 
çil oft^ie village, reciting everything which had been done in the suit, 
includii^ the procurement of the act of the legisla.ture and the quitclaim 
deed, and, praying that the expenses theretofore incurred by the plain- 
tiffs be assumed by the village, and that the suit be thereafter prose- 
cuted by it, and, in furtherance thereof, that the deed be accepted, and 
HofFnian's fee due from Young be paid. The prayer was granted by 
the village council, the deed was accepted, ail previous expenses and fées 
were assumed and paid, and Judge Hoffman was continued as the attor- 
ney of the village in the suit. In this mémorial, Hoffman, as an induce- 
ment to the village council to accept the quitclaim deed, expressed his 
opinion that the deed so vested the title in the village as to permit it to 
use the burying ground, for gênerai publie purposes, should the timeever 
come when the health of thecity wouldrequirethe removal of theceme- 
lery from the village limita. (This statement of Hoffman, as to the ef- 
feçt of the quitclaim deed, as will be seen from the opinion of the court, 
was held irrelevant and incompétent.) In 1852, a new cemetery had 
been established beyond the limita of Youngstown, andafter 1860nearly, 
if ^ot ail, the interments werè made l^ere. From 1860 to 1865 the re- 
mains of some of the deqd were removed from the old to the new ceme- 
tery. Between 1865 and 1868 the removals were more fréquent, and the 
old ground was piuch neglected; the fences were not kept in repaîr, 
gravel was dug on the lots by the city authorities, and in some instances 
by private individnals, and hauled away. Finally, on December 22, 
1868, tije council of Youngstown, which had then ceased to be a village, 
apd become apity, passed an ordinance by which ail interments in the old 
burying ground were thereafter forbidden, and the remains of ail already 
irij«rred there, which should not be removed by friends and relatives 
before April 1,,;1869, wereordered removed at public expense. A sec- 
ond resolution, directing the street commissioner to remove, at public 
expense, aU bodies still in lots 95 and 96, was passed in 1871. After 
this the lots lay unused, except that gravel was taken from them by the 
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city authorities for making and repairing the streets. In 1874 the lég- 
islature passed an act providing for the removal of the county seat of 
Mahoning county from Canfield to Youngstown on a majority vote at the 
next élection, and on condition that the citizens of Youngstown should 
donate to the county a lot or lots, and should erect thereon the county 
courthouse, jail, and offices, at a cost of not less than $100,000, free of 
expense to the county. 71 Ohio I^aws, pp. 180, 181. Theresultof the 
élection was favorable to the removal, and March 16, 1875, the council 
of the city of Youngstown passed an ordinance reciting that the title to the 
two lots, Nos. 95 and 96, (which by a new numbering had become lots 
Nos. 355 and 417,) was in the city of Youngstown in fee simple, and 
directing a conveyance thereof to fîve named citizens of the city of 
Youngstown, who were constituted a building committee charged with 
the duty of erecting the courthouse and other buildings, on behalf of 
the people of Youngstown, and of conveying the same, when completed 
and accepted, to the county commissioners of Mahoning county. The 
ordinance gave power to the building committee tobuild on either of the 
lots, or to sell or exchange either or both of them for the purpose of se- 
curing a more désirable site, and to dévote any sums so realized to the 
érection of the courthouse. On March 30, 1875, the mayor of Youngs- 
town execUted the Conveyance accordingly. The courthouse and other 
buildings were duly erected on lot No. 96, (or, bylater numbering. No. 
417,) and on August 10, 1876, were conveyed by the building commit- 
tee to the countj' commissioners. The courthouse and county build- 
ings hâve ever since been, and are now, occupied by the courts andoffi- 
cers of Mahoning county. Lot No. 95 was not used by the building 
committee, and the title to that lot, if the city of Youngstown had the 
•right to convey it, is still in the building committee. The présent ac- 
tion involves only lot No. 96. AnOther action of the same kind, by the 
same plaintifif, is pending in this court against the building committee to 
recover possession of lot No. 95. 

In the pétition the plaintiff averred the original title of John Young, 
the coinmon-law dedication of the land as a burying ground under the 
defeetive plat and subséquent use, the final and lawful abandonment 
of the lot by the city of Youngstown as a graveyard in December, 1869, 
the appropriation of it for a county courthouse in 1875, and the consé- 
quent reverter to plaintiff as heir, and as grantee of his brothers and sis- 
ters, the other heirs of John Young, who died in 1825, intestate. In 
his first cause of action plaintiff asked judgment for the possession of 
the property, and in a second sought a judgment for 14 years' mesne 
profits. The county and the city filed separate answers, which were 
sùbstantially similar. They deny that plaintiff bas any estate in the 
land sued for. They set up the quitclaim of July 10, 1867, as convey- 
ing from him to the city, for a sufficient and valuable considération, a 
complète title in fee simple. They plead more than 21 years' adverse 
possession in défendants from July 10, 1867, and finally they aver that 
plaintiff bas acquiesced in the use of the land for a courthouse; that he 
bas stood by and permitted the expenditure of $100,000 fôr that pur- 
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po«B, i^ilihput objection, or assertion >of title, and is thereby estopped to 
ç^pWj^eirt tjtle. As, a défense tq;^he count for mesne profits, the city 
d0nifd,any use or possession of, the Iqt in 14 jears, and both plead the 
fowr-year and six-year bar of the.statute of limitations, The plaintiff 
replied, denying that the quitclaim deed gaye the city a rightto use the 
lând _<5onFeyed for other than burial purposes, and reasserting the re- 
verter under that deed. Further replying, the plaintiff allèges that the 
deed was obtained on the représentation that the deed was qnly needed 
togi^e, title for the purpose pf prot^cting the graveyard, and would oply 
do,S9, and that, if the deed has, any other effect, it is void for fraud in 
obtainilïg it; and finally that bqth parties understood the effect of the 
deedto béas stated. apd, if the,jlariiguage had any othei: légal effect, it 
doep not express the Intention of the parties; where'ore plaintiff prays 
that the cqurt wlll reform the deed to that end. A jury was waived in 
Tvriting by both parties, ^nd the case was subraitted to the court. 

JFh-dnk HviçMns and Gm, Sanderson, for ylnlntil^. . 

A. W. Jones, Judge And, Hine <fc Clark, Disney Rodgers, and George E. 
iîose, for delendaijts. 

Before Taft, Circuit Judge, and RicKS, District Judge. , 

TafTj, Circuit Judge,? after stating the case as above, delivered the 
opinionof the court. 

This is an action at ]aw. The form of procédure is under the Code 
of Ohio, but the.remedy }s substantia|ly that of ejectnient at common 
law. ,, Plaintiff œustrecuyer, if at ail, on his title as it is. If équitable 
reœediss are needed tp perieçt his right of possession, he fails. In like 
nj^nperi pnly delenses at law are avaiiable hère. The de.ense of estop- 
p4 îH pWi pleaded in^tlipanswer, would seera to be pf équitable cog-^, 
nizance, and hardly ta b? urged or considered hère, ; However that 
niay be, if it vvere a valid plea, there is no évidence to support it, be- 
cause the courthouse was erected 10 j'ears before the> plaintiff (who was 
not in Youngstown Iroral^éS to 1888) knew anything of the abanJon- 
nient of the burying groïind, or its subséquent use for gênerai county 
purposes. The ayernientspf the replywliich charge fraud in the pro- 
curernentof thejquitclainideed and a mutual mistake, and U|)on which 
are baseidî prayers that the dçpdbe set aside or reformed, présent mat- 
ters ouly of equjtabJe cognizapce, and are whoUy irrelevant to this issue. 
It is questipnable ,practiqe,tpven under the Ohio Code, for the plaintiff 
tpask for new and su bstantial. relief in a repjy, i^Hawman v. Railrond Oo.y 
1 Ohio Cir. Ct. R. 64;) .but,, |however this may be, the avermeuts and 
pr^yers referrçd to are oijitof place in the action of ejtjctuient. 
., ;Plaintifï''8 titl)a;isgpod,, uÀi^ss it is def'pated by the.coçnmon law dedi- 
catiqn of hisancestpr, Johia Young, or his own quitclain^ dted. The 
de4iGation was ,to the publie, fqr use as ^ burying grpund, ■ Common- 
law dedicatiposiaresaid-tp operate byway of estoppel. ^ttftw v. Mehren- 
/^(fï .p, ,Ohio : St.; 440: lWi4ib^;y^:B(mte,l9. Ohio St. 238. ; AcquJescence 
by the owner in the useiof ,hi:S land by the public estop^ hiin frqnj.as- 
sçjting a right of possession excluding suph use, , Wh«n, however, the 
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ptiMic volunt&rily atld 'fiiially abâtidons ttie liSe, thère is no rooro for 
Fartbér estoppel. The easéinenli of the public— for aUch it oftly is-^ 
Ceàses, and the holder of thë title in fee m ay résume exclusive posses- 
sion and bénéficiai enjoynaent. The estoppel, of course, can only be 
commensurate withtbe spécifie use, acquiéscence in which gave rise to 
ît; and whenthat ufie iawfuily cèases the dedication bas spént îtà force, 
and the land reverts to the dedicatôr and bis heirs. A coumion-laW 
dedication is for the benefit of the public, and every ihember thereof bas 
an interest in it. Législation may vest in the goVerning body of a 
municipal corporation such complète représentative powers as to enable 
it to birid the gênerai public by an abandonment of a public easement. 
If the abandonment is lawful, i. e., if madô in such a way as to bind 
the public and ail beneficially irtterested, the easement ceases, and thé 
land reverts. It often happens that the corporation, or its governing 
body, is merely a trustée for the préservation of thé easement, artd bas 
no power or discrétion to abandon it. In such a case, if the trustée 
misuses'the land, in violation of the rights both of the dedicatôr and 
of the cestwM que trustent, the dedicatôr cannot reposséss himself, but 
he or the beneficiaries of the easement mây apply to a court of equity 
to enjoin the misuser, and compel thé trustée to allow a resumption 
of thé easement. In such a case, the abandonment of the easement 
not having been lawful, there is no reverter. Viewed in this light, 
tbe authorities are not in conflict. The language of Mr. Justice Mc- 
Lean in Barday v. HoweîVs Lessee, 6 Pet. 498, is relied on by tbe dé- 
fendants as establisbing a différent rule. He says, (page 507:) 

"If tbis ground bad beeh dedicated for a particular purpose, and the city 
authorities had appropriated it to an entirely différent purpose, it might af- 
ford ground for the interférence of a court of chancery to compel a spécifie 
exécution oftJie trust by restraining the corporation, or by causing the re- 
moval of obstructions. But; even in such a case, the property dedicated 
would not revert to tbe original owner. ïhe use would still remain in the 
public." 

This language is quoted with approval by Judge Thukman, in WUliatm 
V. Society, 1 Obio St. 478-496, with the intimation that it is only 
whére the use becomes impossible that the land will revert to tbe origi- 
nal donor. The same doctrine thus qualified is to be found in Le Glercq 
V. 6aUipolis,r Obio, 218'-221; Webb v. Moler, 8 Ohio, 648; and in Dill. 
Mun." Corp. (4th Ed.) § 653. The principle bas application only to 
cases where the misUser or abandonment is by a trustée controUing thé 
easement arid failing to discharge bis or its duty. It certainly does not 
àpply where ail the persons beneficially interested give up their rights 
in the easement, for it would be a novel doctrine that an easemeiit maj' 
not be abandoned by thé public. Indeed, in the very case of Barclay v. 
HowelVs Lessee, supra, Justice McLean says, (page 513:) 

"By the eommon law the fee in the soil remains in the original owrier, 
where a public road is establislied over it; but the use of the road is in the 
public. Thé'owner parts viit^h this use only, for if the road shall be v^dated 
by the public, he résumes' èxèlusive possession of the grouud. " 
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If a public body is more than a mère trustée in respect to îts con- 
trol of an easement, if it may act on its discrétion for the public to say 
whetherthe çpntinued enjoyment of an easement is really bénéficiai to the 
public, if, in otherwords, under the law it is the public forthis purpose, 
theo it-jpay lawfully abandon it. In every case, therefore, where a re- 
vert^r of land dedicated to a speeipc use is claimed by the original owner 
on tbeground of abandonment or misuser, the question whether reverter 
haStaken place, or whether the owner shquld.be remitted to a court of 
equjty to enforce the dedicated use, myst dépend upon the further ques- 
tion whether the abandonment of the-dedicated use was lawful, i. e., 
notin violation of the rights of any the cestuîsgue trustent. If it was law- 
ful, ibf Ispd reverts. There is no egeape from this conclusion; other- 
wisei a-dediçation to a spécifie use, and acçeptance by the public, is a 
coi^tçaçt) by ithe . public ibrever to continue the use, which neither the 
pubJio nor the public and the dedicator tpgether can rescind.T— a propo- 
sition :Wljich, I appreheod, will hardly be advanced. 

.;W§ ppme, therefore, to the question, was the abandonment of lot No. 
96 as a graveyard lawful? The repioval from the lot in 1865, 1866, 
1867,, and 1868 of the remains of many buried there, by their friends, 
did;,not constitute an aWridonment. [The lot did not thereby lose its 
distinctiye character as a burying ground. Nor did the neglect to keep 
the groupd <properly fenced. nor the digging and hauling of gravel from 
its surface,, bave that eifect. But when, on December 22, 1868, the 
council of tlje city pf Youngstown passed an ordinançe prohibiting fur- 
ther intei-apents in lots 95 and 96, and ordering the removal of the re- 
mainapf those buried there, and the removals were accordingly made, 
this wâ^' a lawful abandonment of the lots as a çeiiiétery. It is quite 
possible that the council did not so represent the public's, interest in 
the burying ground as to be able to finally abandon it for them. With 
respect to it, the council was probably only a trustée. But the coun- 
cil, as the controlling authority of the city, thereby exercised lawfully 
the police power vested in the state government which the législature 
had delegated to it. As a measure necessary for public health atid 
comfort, the législature might lawfully enact that the bprying grounds 
should be removed frorii cities of the second class, — of which Youngs- 
town was pne,— or it might delegate to its council power to ordain the 
same.thing. Dill. Mun. Corp. (4th Éd.) § 372 et seq.; Kincaid's Appeal, 
66 Pa.ët éil-,Ckmpbellv. CUyqfKansas, 102 Mo. 326, 344, 13 S. W. 
Rep, 897,, By the amepdment of'March 30, 1859, (56 Ohio Laws, 88,) to 
section : 23 of the Municipal Code of May 3, 1852, councils of cities and 
villages are giyen power to pass ordinances to prevent interments of the 
deafl wittijin tjiecorporatelimits, and to cause removal of bodies interred 
in yiolation thereof. By section 20 of the same they a,re given power 
to prevent annoyance or înjury within the limits of the corporation from 
anything dangerous or uiihealthy, and to cause any nuisance to be 
abated. 2 Swaji & C. p. 1498, § 20. See, alâo, pages 1506, 1507, 
§§ 32, 34. Législation of this character has been held in the authorities 
citedabove to delegate power to the council to pass an ordinançe like 
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that of the council of Youngstown under considération. The abandon- 
ment of the graveyard was theréfore lawful, and reverter fo]lowed. 
A continuance of the use would be in violation of a city ordinance. 
The use would thus be unlawful, and theréfore, in légal contem- 
plation, it would become impossible. According to ail the authorities, 
reverter is a conséquence, Nor is there any room for the équitable doc- 
trine of cy près to prevent a reverter on abandonment. A dedication, 
and especially a common-law dedication, is of the land for a spécifie 
use. It is not within the presumed intention of the dedicator that 
the land is to be sold, and its proceeds devoted to a similar use, if 
the use of the particular land becomes impossible. No such resuit 
could follow from the theory of estoppel in pais, on which the doctrine 
rests. No title is conferred for the purpose of aliénation. Indeed, it 
has been expressly held in this state that, even under a statu tory dedi- 
cation, where by the terms of the statute a title in fee does pass, a 
court of equity cannot, in the case of land dedicated for a schoolhouse 
and sehôol purposes, where this use has become impossible, decree a 
sale, and the investment of the ptoceeds in a new lot for similar pur- 
posés» Board of Education V. Edson, 18 Ohio St. 226, A fwtiori wUl 
such a pbwer not be exercised where the dedication is to be enjoyed not 
by force of a grant and change of title, but by force of estoppel. In 
CampbéU v, OUy of Kansas, 102 Mo. 326, 346, 13 S. W. Rep. 897, land 
had been dedicated for a cemetery, and was used as such, Subse- 
quently the city council, by ordinance, vacated the land for graveyard 
purposes, and ordered the bodies there buried removed, The city then 
laid off the land as a park, and improved it as such, and in ail this the 
public acquiesced. It was held, in a well-considered opinion, that tue 
land reverted to the original owner on the lawful abandonment of the 
cemetery as such by the city. It follows that, if défendants' case rests 
alone' on the common-law dedication of John Young, the abandonment 
by the city of the burying ground, as such, causes a reverter to his heirs, 
and gives the plaintiff a title, with immédiate right to possession, 

There remains to consider the quitclaim deed of the plaintifF to the 
village of Youngstown, which, of course, by its terms, inured to the 
benefit of the city of Youngstown as successor of the grantee, The déc- 
larations of the grantor as to his intention in making the deed are 
wholly incompétent, whether contained in the contemporaneous writings 
or in his testimony, and such évidence we entirely disregard, The cir- 
cumstances which existed in the knowledge of both parties alone are to 
be considered in construing the language used. In this view, the letters 
of Hoffman and Tod, in so far as they communicated the situation in 
respect to the cemetery, the litigation to protect it, and the procuremeut 
of the act of the législature, were compétent to show that Young ex- 
ecuted, and the village of Youngstown accepted, the deed, with that 
situation before them. HofFman's statument in his mémorial to the 
village council as to the efifect of the quitclaim deed is incompétent. If 
Young himself had written the mémorial, it could not bave been used 
to aid in the construction of the deed under the principle already stated. 
v.5lF.no.9— 38 
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Stiïl lesB is it adiaissiblé as '■ Hoffiaaii's stetement. Whatever nday- ha v;e 
been îîciffiîïâîl^ relations to Ybung»- in respect tootber m'attèrs^he waa 
actiïig/'in 'secùring itheqûitclaimideèdi éam Young,i inàt for'iYoabgj/buî 
forthe plaintiifa dn tbie sait to pTOtedt the graveyard. ' Itkasasafctornè'y 
for tbem'thati hô pteseûted the mémorial tb councJl,' and nothing be 
stated'thferën was made as Young's agent. The cQunciljaccépted tbe 
deed ôû bis advibe, and^oonsented tbat bis relation to itbe suit against 
Niblot^ as attofuey for tbe plaintififa shonld continue while itwas there* 
after bèing prosecuted in tbe naflae of tbe-villagei. ^ In so far as tbe 
mémorial acquaintéd tbe oèuncil with tbe actualetaius of tbe suit, the 
act (Sf ïbé l^islature, etCi , it was 'compétent tb show the facts in the 
lightofwhich the deed was acceptçd. . 

Comïng now to consider the surroûnding circumstances, it is quite 
evideiitKthat tbe fancieditieed for a quitclaim deed Was to secure a légal 
title iii lotne One to briog suit for trespass on tbe cemetery grounds 
agairist Kiblock, It \wàs te make upfor tbe defect in tbe original ded- 
icatîon, whi<ih did not pflss tbe title. It may be true that neither tbe 
act of Aprîl 3, 1867, Bor such a deed, waS necessary forthis purpose, 
and thàt ttdspass mighï bave 'been maintained either in thename of tbe 
village^ byvirtûè of thèHweoty-tbird section of the Municipal Code of 
1852, as flâïiended MarOh- 3i(iK,ol869, (56 Ohid Laws, 88,) or, if not, then 
in tbe nânl0 oif the townsbîp trustee^j under the act of April 13, 1865, 
(62 Obioliiaiws, 145,) Whi«h ^ave into their charge such public bury. 
ing grounds' as wére flot 4n charge ofiainunicipalcorporation; but we 
know that tbe persons interested wére doubtful upontbis point, and 
-wished both tbe act and thé deed to make their position impregnable; 
If Young bad givOTi a simple quitclaim deed to tlié village it would bave 
conveyed ail bis interest,' and veated: a fee simple in the- village, without 
regard to bîBsjnUrpose in giving it, for such would be the necessary ef- 
fect of tbewoïds of tbe deed. No itafisrencefrom the circumstances 
conld a;ffectitë légal purportj or ingraft alimitation which there was no 
languag© to iinport. Theigrantor, in his deed, boï^ever, used a clause 
not nefessaryin » simple quitclaim deed, upon the>cohstFuetion of which 
mûst tùrn the- décision ofthis case. He granted and quitclaimed the 
twb lots to thè village and its successors, "to be under tbe authorityand 
control of its ptoper oôuncil and municipal authority, in conformity 
withi the act of the législature in thatibebalf." ' Wbat act of tbe légis- 
lature is bére referred to? The subject^màtter of tbe conveyance was a 
burying giround. Tbe àct referred to naturany,tberefore,' relates to the 
power of village CoUncîls over burying grounds. If tbe expression hère 
oïsed bad beeé in confOttnity with tbe laws " or statûtes of Obio in that 
bebalf," the' statûtes or laws referred to mîust be construed to be such 
laws then ifa fèrCe ââ cOnferred upon the councilof a village authority 
iand cOntroll oVer burying grounds iconveyéd in fee to the corporation; 
thàt iSjtbsoB© laws deflning tbe power of the counoil" in respect to the 
Iand corlveiyed-'iaftêr tbe conveyance had takèneffect. But tbe use of 
the singular^^-'ttoeact of the législature of Ohdo in that bebalf" — shows 
that sota© stegl* and particular act was in the miiid of the grantor. So 
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far as I hâve been able to find, thé control and âuthbritj" to be exercised 
by village councila over burying grounds owned bythe corporation in 
fee in force when this deed was executed, were to be gathered, not 
from one act of the législature^ but frorn several. Section 23 of the 
Municipal Gode, as amended by the act of March 30, 1859, (56 Ohio 
Laws, 88,) the third and sixth sections of the act of March 17, 1860, (57 
Ohio LawB, 46,) the second and third sections of the act of March 
17, 1860, (57 Ohio Lâws, 44,) and section 2 of the act of March 29, 
1867, (64 Ohio Laws, 70, 71,) and possibly other acts, ail affected the 
duties and powers of village councils in regard to cemeteries owned in 
fee by thé corporations. Were there no other acts than thèse to which 
the language of the deed could be referred, the singular number of the 
Word "act" would not be significant of anything except a slip by the 
draughtsman of the deed. But the surrounding circunistances show 
that there was one act, the passage of which had been especially pro- 
cured "in that behalf," i. e., for the purpose of defining the authority 
and control to be exercised by the village council of Youngstown over 
the very land by this deed conveyed. That act applied to burying 
grounds which had been actually, but not formally, dedicated by the 
original owner, and in which, therefore, the public had only an ease- 
ment. The burying grounds conveyed by this deed were of exactly 
such an origin. The description of them would seem to baye been 
framed for the purpose of showing that they came within the terms of 
the act, for they are said to hâve been designated as a burying ground 
by John Young, the ancestor of the grantor, on his town plat, and to 
hâve been occupied as such for over 50 years. There are three distinct 
statements in the description as to the actual occupancy of the lots for 
burial purposes. When we consider, then, that one act of the législa- 
ture satisfied the référence in the deed, — by defining the power and con- 
trol of village councils over burying grounds exactly like the one con- 
veyed,— and that no othèr single act will precisely correspond to the use 
of the singular in the words" the acfof the législature," etc.: and when we 
further consider that the deed was given and this act was passed in the 
same transaction, so to speak, and tliat at the tiine of the exécution of 
the deed the passage of the act and its object were facts fresh in the 
inindsof both parties, — we are brought irresistibly to the conclusion that 
"the act of the législature of Ohio in that behalf" was this act, entitled 
"An act for the protection of certain graveyards and burial grounds," 
passed April 3, 1867, (64 OhioLaws, 102.) 

It follows that the act must be read into the deed. The clause, "to 
be under the authority and control of the proper council or municipal 
authority" of the village, is, in fact, a description of the power of the 
village itself with respect to the land to be conveyed, Jbr in the view of 
the grantor the council is to act for the village. The clause may there- 
fore be properly interpreted, with the foregping aids to its construction, 
as if ittead: "Grant," etc.,"to the incorporated village of Youngstpvvn 
and its successors, [theburying ground described in lee,] with the same 
power and control over i,t that is, conferred on the village and its council 
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with respect to this laiid by the âct of April 3, 1867." Nôw, whàt were 
the powers conferred on the village and its council by the act? The 
Bubject-matter of the act was burying grounds in which the public had 
a mère easement, and no title. The act attempted to change an easement 
into a title to land. Doubt as to the power of the législature to do this 
was probably what led to the procurement of the quitclaim deed. The 
deed confers the title which the act purported to cdnvey. The act re- 
quires the council to take possession, control, and charge of the ground, 
and préserve and protect the same; to make such ordinances, sales, and 
régulations as may be necessary and proper for said purposes, and con- 
sistent with the health and welJare of the inhabitants; to institute suits 
to recover possession of the graveyards; to remove trespassers therefrom, 
and to rècover damages for injuries thereto; The word- "sales" is prob- 
ably a mistake in printing or enroUment ; the proper word in that con- 
nection being "-rules." But, taken as it is, it of course refers only to 
sales of lots in the burying grounds for burial purposes, because the sales 
are to be such as are necessary for " said purposes," i. e., the possession, 
control,' protection, and préservation ôf the burying grounds. It could 
not hâve beeri the intention of the législature to transféra the bénéficiai 
interest of the owner in fee of the burial ground to the village so as to 
permit an aliénation of the land. ; It would hâve been entirély beyond 
its power. Le Clercq v. Gallipolis^ 7 Ohio, 217; Eoard of Education v. 
Edson, IS^Ohio St. 221. The act, properly construed, therefore, only 
confers up<)n the village the powers and control over the burying ground 
which the public would hâve in such ground dedicated for burial pur- 
poses at common law.^ It fixes the' trustée to préserve the rights of the 
public in a common-law dedication. The authority and control of coun- 
cil is limited by the act to the préservation of such rights, and by read- 
ing the act into the deed the same limitation upon the fee therein con- 
veyed is created. This conclusion cannot be escaped. We hâve already 
discussed the limits of the right of the public in an easement dedicated 
at common law, and hâve found that on a lawful abandonment of the 
spécifie use for which the dedication was made there is a reverter to the 
dedicator and his heirs. No reason can be given why the same resuit 
must not follow, when, as hère, the naked title in fee is added to the 
easement. The right of bénéficiai enjoyment is not thereby increased. The 
fee, then, is what is ealleâa"qualified," "base,"or"determinable" fee, the 
title reverting on the abandonment of the use, during the continuance of 
which, though perpétuai, the fee would hâve remaiued vested. The effect 
of the deed hère was to' ptit the parties in exactly the same situation that 
they would havebeeh itl,,had the dedication of John Young, in 1802, been 
in accordance with the stktute then in force. Since the territorial act 
of 1800 for recordingtown plats, (1 Chase, St. p. 291,) down to section 
2604 of the Revised Statutes,— see Act Feb. 14, 1805, § 2, (1 Ghase, 
St. p. 502,) and Act March 3, 1831, (3 Chase, St. p. 1846,)— a statu- 
tory dedication bas been deemed "a sufiBcient conveyance to vest the fee 
of such parcels as are therein expressed, named, or intended to be for 
public uses in the côunty in which such town lies, in trust to and for 
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tlie uses and purposes therein named, expressed, or intended, and for 
no other use or purpose whatever." This is to say that a statu tory ded- 
ication shall be a naked légal title, with the same bénéficiai interest en- 
joyed by the public in an easement by common-law dedication. As we 
hâve seen, the quitclaim deed effects exactly this resuit. The statutory 
dedication, just like the deed, opérâtes by way of grant, and not by es- 
toppel; but the effect of abandonment of the use is the same as if the 
lee had not passed. The fee is a base fee, reverting to the grantor on a 
failure of the use. The suprême court of Ohio bas authoritatively set- 
tled what effect upon a statutory dedication abandonment of the use bas. 
In Board of Education v. Edson, 18 Ohio St. 221, the owner of a fee 
dedicated a lot under the statute "for school purposes, and on which to 
erect schoolhouses." By the location and use of a railroad and station 
the lot upon which a schoolhouse had been built became unsuitable for 
school purposes, and a pétition was filed asking the court to decree the 
Baie of the lot and the use of the proceeds for the purchase of a better 
site. This application, the suprême court held, must be denied. The 
court say, (page 226:) 

"Without determining whether, under the dedication, the lots coùld be 
properly used for school purposes other than the érection of schoolhouses 
thereon, it is enough to say that the dedication is of the land, and not of its 
value or proceeds. It confers no power of aliénation discharged of 
the use by which the purpose of the dedication might be utterly defeated. 
Should the sole uses to which the property has been dedicated become impos- 
sible of exécution, the property would revert to the dedicators or their repré- 
sentatives. Williams v. Society, 1 Ohio 8t. 478, (per Thckman, .1.;) Le 
Cleraq v. Oallipolis, supra, (per Lane, J.)" 

Exactly the same principle is enforced in Zinc Co. v. La Salle, 117 111. 
411, 8 N. E. Rep. 81, and Gebkardt v. Reeves, 75 111. 301, under a stat- 
utory dedication which passed the fee by way of grant. The court hère 
said the fee was a base or determinable fee, reverting on abandonment 
of the use. See, also, Hooker v. Utica, etc., Turnpike Road Co., 12 
Wend. 371. 

Counsei for the défendants contend that there is a distinction between 
.a grant by deed and a dedication for a particular or spécifie use, and 
that a condition subséquent cannot be created in a deed by limiting the 
use, unless there be a clause of re-entry for forfeiture; and several strong 
cases are cited to sustain the claim with respect to a deed. Raley v. 
Umatilla Co., 15 Or. 180, 13 Pac. Rep. 890; Packard v. Ames, 16 Gray, 
327; Ayer v. Emery, 14 Allen, 67; Brmm v. Caldwdl, 23 W. Va. 187; 
First M. E. Churchv. Old ColumUa Public Ground Co., 103 Pa. St. 608. 
In Taylor V. Binford, 37 Ohio St. 262, the suprême court of Ohio de- 
clined to décide whether the law of Ohio was in accordance with thèse 
authorities, and the question is an open one in this state. But thèse 
cases do not apply in the construction of the deed at bar. Hère the 
conveyance is in fee to the village to exercise certain defined pos-session 
.and control over the land, namely, that possession and control exercised 
hy the public over an easement acquired by common-law dedication. 
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The fee reverts, ;9ot. by entry after condition jjroken, but by a simple 
termination of the^^etate on the impossibility of exercising the posses- 
sion and controli fpriwhjch it was give^. The casé of Slegel v. Her- 
bine, decidecibytlje suprême court ,pf Pennsylvania, (23 Atl. Rep. 
996,) is very lik^i ithe, one pt bar. In that case a deed was made to 
county commissioijers and their sueçessors for a strip of land adjoining 
a prison lot and .wall, "reserving unto the grantor, his heirs and assigns, 
the free use of the promises so granted for an open yard, garden, or grass 
lot, with the rents, issues, and profits, to hold unto the said commis- 
sioners and their sueçessors, for the use that it shall remain forever un- 
built on, in order to prevent prisoners making their escape over the said 
prison wall by means of any building to be erected contiguous to said 
waU." This was held to pass a fee to the county commissioners, but 
from the express déclaration of purpose hère was held to arise a neces- 
sary implication of the exclusion of every other purpose, which made the 
fee a base or qualified fee requiring a reverter to the grantor on abandon- 
nent of the prison by the commissioners. The suprême court of Penn- 
sylvania renders no opinion, but simply approves the learned opinion 
of Judge Enduch in the court below. In this case the distinction is 
pointed out between those authorities which hold that the mère expres- 
eion of a purpose does not debase a fee and those in which the language 
is of a character, either in terms or by necessary implication, to consti- 
tute such a réservation of the grant as tô debase it. He says: 

"The qualification must bé foimd in the instrument itseif. Union Canal 
Co. V. Yoiirlg, 1 Whnrt. 4lU; -fiTe^^m y. èampbell, 15 P». St. 500. But no 
especîrti or teclinieal woids are required to eslablish it. 2 Aintr. Lead. Cas. 
p. 23. 'The construction of a deed, hs to its opération and effect,' says 
Keiit, spealiing of this very matter, ' will, after ail, dépend less upon arti- 
flcial rules thwn upon the application of good sensé and Sound equity to the 
olijeot and spirit «f llie c-ontiact in the given case.' 4 Kent, Comra. 132. 
What is needed is tlmt the deed, on its face, contHin a réservation, or déclare 
a Ept-cilic purpose for which tl.e land was eonveyed, and from which the rés- 
ervation may be implied. Çaton, J.^ in. Adams v. Logan Co., 11 III. 336. 
Of course, tlie mère expression of a purpose will not, of and by itseif, debase 
a fee. " 

See, also, Kùh v. King, S Pa. St. 436; Scheetz v. Mtzwater, 6 Pa. St. 
126; QimiMl v. City of Kansas, 102 Mo. 826, 13 S. W. Eep. 897, and 
cases thçre cited. 

The quitdaim deed of Young, by reading the act of 1867 into the 
clause limiting the powerâ of the village council, shows very clearly the 
inteut of the grantor to lirait the efîeot of the grant to the interest en- 
joyed by tbe public under. his lather'a dedication, and debases the fee to 
thftt extent. It followa that the lawful abandonment of the burying 
gfOund b}' the city council, and the impossibility ol' further user as such, 
caused a reverter of tbe fee to Young, and a judgment of ouster must be 
en^red in bis favor agttin&t the défendants. 

In the action for mesne: profits,' theplaintiff is, in view of tbe plea ot 
the statute of limitations, only entitled to^ reeover the rentai value of the 
property irom a time four y tara bejbiîe the bringing of the action. Sec- 
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tion 4982, Rev. St. Ohio. The action was begun Jiily 9. 1889, The 
rental value of lot No. 96 will be fixed at $t,000 a year, and the amount 
of recovery for which judgmetit must be entered will be the rental value 
from July 9, 1885, to the date of entering judgment. 



Canton Steel Roofing Co. v. Kanneberg et al. 
ICireutt CouH, N. D. Ohio, E. D. May, 1892.) 

1. Patents roB Inventions — Pabtial Assignmbnt. 

In a suit for infringement it was stlpulated that tbe patent In suit "is owned by 
the complalnant, except the county of Knox, Ohio. " Held, that even if this be 
taken to mean that there had been, not a lioense merely, but a complète assignment 
of the monopoly in Knox county, plaintiff still retained f uU title with that excep- 
tion, and could sue for infringement elsewhere, without joiaing the assignée for 
Knos county as a party plaintitF. 

3. SaMB— InJUNOTION— ACCOUNtlTÎG. 

A failure to prove actual infringement beforetheflllng of the bill, although siioh 
infringement is averred in the bill, does not require the dismissal <ff the bill as 
prômaiurely brought, or prevent a decree for an injunction and an àccdunting of 
profits and damages for inf ringements subséquent to the flling of the bill and be- 
fore decree, if the bill also avers anticipated mfringements, and prays for injunc- 
tion and gênerai relief; for the right to injunction rests entirely upôtt anticipated 
inf ringements, and the rijgbt to recover damages for infringement between the 
fiUng of the bill and the final injunction is incidental to.the injunction, and neces- 
sary to make the remedy complète. 

3. Samb—AnticipatioS-^Shebt Métal Roofing. 

Letters patent No. 188,079, iasued Maroh 6, 1877, to Henry W. Smith, for an Im- 
provement in sheet métal roofing, comprises a meaas for making a water-tlght 
joint, and for seouring the àheets flrmly to the roof boards. This Is done by means 
of an anchor pièce of sheet métal, rectangular in f orm and bent at right angles, so 
that vrbeu one part is nailed to the roof the other stands upright. The adjoining 
sheets of roofing, when laid in position,- hâve upright flftngesof nnequal height, 
the anchor pièce being between them. The vertical portiq» of the anchor pièce la 
spllt centrally, and one leg thereof is folded down over the shorter flange. Oh the 
higher flange a hem is tilrned down so as to embrace the top of the other leg, and 
then thèse parts are folded down over the shorter fiange and anchor pièce, thus 
completing a joint of six or seven ttiicknesses of métal AU thèse éléments are old, 
and the claim is for a combination. Held, that the patent is valid, and not antici- 
pated by the Boesch or the Diehl patents, (No. 2,850, issued Harch 12, 1842, and No. 
99,656, issued February 8, 1870,) both of which, while resembling it in the split an- 
chor and flanges of unequal height, require the folding of sevéral thibknesses of 
métal at once; or by the Trissler & Btewart patent, (No. 15,988, issued Ootober 
28, 1856,) which has a solid anchor with a aoroll, which fits into a similar scroll in 
the upper fiange, wbile the scrùll of tbe lower flange is inserted thereunder, thus 
forming a tnbular joint. 

4. Same— Infringement. 

Complainant's patent is inf ringed by the devlce made nnder letters patent No 
403,844, iasued May 21, 1889, in which a tongne is punched out of the central portion 
of the anchor and bent over in such manner as to embrace the lower fiange, while 
the entlre top ôf the anchor is embraced by the hem of the higher flange, and is 
then folded over the lower flange. The two devices operate on the same prinoiple, 
and the fact that the entire width of the anchor is applied to holding down the 
sheet with the higher flange is immaterial, it not appearing that the one leg of 
complainant's devlce was not entirely suffloient for thatpurpose. 

In Equity. Bill by the Canton Steel Roofing Company against Alvin 
■C. and William Kanneberg, doing business as the Kanneberg Roofing 
Company, to restrain inîrihgement, a.nd for an àccdunting, as trt letters 
patent No, 188,079, issued March 6, 1877, to Henry W. Smith, for an 
inaprovement in sheet métal roofing. Decree for complainant. 
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Mr. Bond and IT D. Leggett, for complainant. 

Ohasi R, MUler and Sherman, Hoyt & Dmtin, for defendantr. 

Before Taft, Circuit Judge, and Ricks, District Judge. 

Taft, Circuit Judge. This is a bill in equity to enjoin the alleged in- 
friugement of a patent for an improvement in sheet métal roofing. The 
défenses raiaed by the answer and on the proofs are — First, that com- 
plainant bas not title to thç -patent relied on; second, that no manufac- 
ture of the alleged infringement by the respondents occurred préviens to 
the filiug of the bill; third, that the patented device relied on by com- 
plainant bas no novelty; fourth, that the improvement in sheet métal 
rpofing manufactured by respondents sincô the filing of thç bill is not an 
infringement of the patent sued on, but is anew and différent device, it- 
self protectéd by a patent. 

Of thèse défenses in their order: 

1. The bill avers that the patented device relied on was invented by 
one Henry W. Smith, and4bat from Smith, by mesne assignments, duly 
reççrded, the title to itb'eôame vested in the complainant. The answer 
deriieB ihe title. On page 7 of complainant's record is this stipulation: 
"It is stipylated by Counsel for the partie^ that the above-mentioned let- 
ters patent is owned by the complainant, except the county of Knox, 
State of Ohîo;" It is argned by respondents' counsel that this does not 
show asufiScient title in complainant to maintain its bill. We canuot 
agrée with the contention. Even if the stipulation be taken to mean 
that coniplaînant, or one of its predecçssors in the title to the patent, 
conveyed, pot merely a license, but the entire and exclusive right to the 
mpnopoly, in the county of Knox, sa that it was pro tanto a complète 
assignment, thérè remains in the complainant full title to the patent, 
wLth that exception. Gayler v. Wûder, 10 How. 494. The exception 
is simply a failure of title so far as infringements in Knox county, Ohio, 
are concerned, and cannot destroy complainant's right to enjoin infringe- 
ments everywhere else. Nor is the assignée for Knox county a neces- 
sary party. He and the complainant are not joint owners or owners in 
common. Their interestg in the patent are distinct and separable. 
, ,2. The second défense bas nç more raerit than the first. The bill al- 
lèges that respondents made sundry spécimens of sheet métal roofing con- 
t^ining complainant's deviez, and that they hâve made large amounts 
thereof; and, further, that it fears, and bas reason to fear, that, unless 
thé respondents are restrained by a writ of injunction, they will continue 
to make and vend large amounts of said métal roofing, and thereby will 
çàuSe irréparable injury to complainaht's rights. The infringement is 
denied by the answer. The agreement of counsel as to respondents' 
manufacture was as folio ws: 

"It is aiso Btipulated and agreed that Bxhibit A représenta the différent 
parts of the roof now inanufactured by respondents before the seam is formed;, 
that Dxhibit B représentai the diiferent parts pf the roof, and their relation to- 
eachother, when the flrstfold, or hem, is formed; and thàt Exhibit C repre- 
sents the seam of the roof, together with îtS' différent parts, properly formed.. 
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It is also stipnlated and agreed that the respondeuts had distributed samples 
like thisExhibitD nowproduced, and had solicited ordera, bat had not in fact 
completed any roof prior lo the flling of the bill in tbis cause, but hâve since 
made roofs like Ëxhibits A, B, and G." 

It is said that even conceding that sample Exhibit D was a sample of 
a roof which, when made, would be an infringement of complaiuant's 
patent roof, and that A, B, and G, made after the filing of the bill, were 
such infringements, nevertheless the manufacture of a mère sample was 
not an infringement, and, no such roofs having been made before the 
filing of the bill, the averment of the bill is not sustained as to infringe- 
ments, and it raust be dismissed and a new bill filed. The bill prays — 
First, for an injunction; second, an accounting for profits and damages; 
and, third, gênerai relief. The right to an injunction rests, not on past 
infringements, but on anticipated and threatened infringements. The 
bill avers reasonable ground for fearing such future infringements, and 
the stipulation fuUy sustains the avernient. A failure to show infringe- 
ments prior to the filing of the bill is unimportant in its effect upon 
complainant's rights, except upon the question of damages. The right 
to recover damages for infringements between the filing of the bill and 
the final injunction is incidental to the right to an injunction, and is re- 
quired to make the remedy complète. The view we take of the bill and 
the sufficiency of the proof upon the point mooted is fully sustained by 
Judge Jackson's opinion in Page Woven Wire Fence Go. v. Land, 49 Fed. 
Rep. 936. The bill is a bill qu,ia timel, and does not dépend upon ac- 
tual damage, but on anticipated injury to the right sought to be pro- 
tected. 

3. It is said the device of the complainant's patent bas no novelty. 
The device is for making a water-tight joint between the successive métal 
sheets to constitute the roof, and for securing them firmly to the roof 
boards. This is done with the aid of a small rectangular pièce of the 
sheet métal called the "anchor," which is bent so that its two parts 
make a right angle. One part, or the base, is nailed to the roof board, 
giving the other a vertical position. Flanges are tumed on the sheets 
to be jointed, so that when the sheets are laid upon the roof, flange to 
flange, with the vertical part of the anchor inserted between the flanges, 
the top line of one flange shall be higher than the anchor, and that of 
the other flange shall be lower. Thus laid, one of the sheets will cover 
the base of the anchor and its securing nails. The vertical part of the 
anchor is split centrally from its top line down to a point opposite the 
top line of the lower flange. One of the divisions of the anchor thus 
made is folded completely over the lower flange, while the higher flange, 
running up above the other half of the anchor, is folded over that half. 
The fold or hem of the anchor over the lower flange holds the flange and 
the sheet, of which it is a part, to the roof. The fold or hem of the 
higher flange, however, is folded over the anchor, and is, of course, not 
held down thereby, for any npward pressure on the sheet would lift the 
hem ofi" the anchor. To secure the sheet with the higher flange to the 
roof, one more fold is necessary. The higher flange, with the part of 
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thfeîan<}H<M?i«iIïich il efaïMabes in dts'fdld! ot" hem, is bent or folded over 
^Wdtb^/fealfbf'thôkiifcM'a^^^ theîtttvti-flange.vThis-tarn reverses 
Ôii%ÎMWt>ôsiti'ons6if th'è'flrèt heipof Ihe bigher flange and'the ànchor 
end it embraces, so that now the hëm bpéhs upwâfd, ândthe ànchor 
end îsitwned downward iiito! the hem, thereby holding the heni, £ange, 
and sheë^iito the roofi: The second tuïnof the higher flange does not 
bend pfidhaùgé the positions of the loWer-iflange, and the half of the àn- 
chor Wded over it. Thua both sheets'are secured to the roof,; the nails 
of theiaindhor are eonoealea,;ahd the six&r seven thieknesses of the meta! 
foldédi ilègétheri prévient ail longitudinal lûotion, except enough to allow 
for- expaiisiénadd contraction without breaking the joint.: 

The 'daim of the com piaillant in the patent sued on (No. 188,079, 
datçd March 6, 1877) is as follows: ; 

>''ïn sbaetmetai roofs, theisbeets, A, having iflanges, a, 6, of unequal width, 
àod th«iwicler turnsd at €!< inicombination with ànchor, d, having diviaipns, 
e,;^,_tl)ftone,,e, hen); qyer f|ange,,6. aud tjie pthiEsri /, bent with flange, a, over 
flange. ,6. Bubstan^iia^i^,,asà|içl for the purpo'se specified." 

. ThecMim is for a haw,oombination of parts, which were ail old at the 
time bf thë patentM Spiiti anchois likethose hère described had been 
U8ed before:.' Flaugesi of ïine(i[ual widthiturned on the sheetsljke thèse, 
had bèenused' in connection with a splitanchor before. The question ia 
whéther the présent' ooffibination had ever beén nsed before. There are 
three patents only. tv»hich need to be examitied in tins connection. The 
first is theBoesoh patent,:No. 2,850, dated Novembér 12, 1842. In this 
patenttheancbor waà pot split. The fiànges were of unequal width, one 
wider and one narrower than the ànchor. The ànchor was folded over 
thé narrower or lower flange, ànd the wider or higher flange was folded 
over thèse two, and then-the whole joint, «^ «., both flanges and the an- 
èfeor, aire folded:over again. This medfeeigbt thieknesses of métal in the 
joint» The higher flange was folded twicfe, the ànchor was folded twice, 
alnd the lower flange was? folded oncô, Incomplainant's patent the 
tbickéeSses of inaetàl :in the joint are sixi or, at the most, seven. The 
higher flange ia folded twice, thé anehdr isi folded once, and the lower 
•fiange notât ailL < '• ; It is mdt'nècessary to poiilt ont that the formation of the 
joint iiî eomplainarit's patentis much ieSS olumsy than that in Boesch's 
patent. In Boesch's patent the final fold Viras of àll the material in the 
joint, while in the complairiaint's piltent it is of one leg of the ànchor 
anld the higher flange." Thè" différence in the force required for the one 
and the othernmust befvery marked. The straîin. on the métal in the 
Boesohipatent in the morè! fréquent folds must be.greater than in com- 
.plainknt'sipatent, and.vitaeâiécticanonly be avoided, it would seem, :by 
rilaking the flaègèsand theianchor higher, and thus using more métal. 
Iiam quitebleâr that, iwhile,' there is someifeimilarity between thetwo 
^paitèntsi the; patent ofîthe.complainant is simpler,.more useful, than the 
Boesch patent, àrldinvol^'eaiavdifferentcombination of the elementst 
;"'Thé ntes4 patent is that of; Trissler & Stewart, No. 15,988, dated Oc- 
tober 28, 18561. .rin this patent; the edge of one sheet is formed into ia 
BcrolL A soUd ànchor with a similaf scroU is inserted into the scroll of the 
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«heet, and nailed down. The next sheèt has its eâtgé slightly turned 
twice in oblique angles to itself, so as to permit its insertion under the 
scrolls of the other sheet and the anchor^ and its resting against the in- 
side top of the scroU of the anchor. The joint thus made is an open, 
orrathera tubùlar, one. Thisjoint haspvenùs more ; trouble than any 
other on the claim bf anticipation. In a certain sensé, the anchor ex- 
erts its holding-down power on the two sheets in the sanne way as in the 
complainant's patent. It opérâtes by one fold directly on the lotyer 
sheet, and by what is perhaps équivalent to two folds on the other. It 
is not, however, a closely locked joint, lifce complainant's; it bas not the 
bifurcated anchor. Nor could it be made a closely locked joint like 
complainant's by siniply com pressing the scrolls into a flat fold. The 
bifurcation of the anchor seems necessary to accomplish the same opéra- 
tion of the anchor on both sheets in a fiât joint. We are of opinion, 
therefore, that the combination in the Trissler & Stewart patent is not 
an anticipation of complainant's combination. The construction and 
form are both quite différent, and the resulting joint is not the same. 

The only other patent wbich it seems necessary to comment on is the 
Diehl patent, (No. 99,666, dated February 8, 1870.) In this device 
the flanges of the adjoining sheets are of unequal width, and the anchor 
is a split anchor. When in position, however, the anchor in one leg is 
higher than the wider flange, and in the other leg ishigher than the 
lower flange. The higher leg is folded over the higher flange, and the 
lower leg over the lower flange. The higher leg and flange are then 
folded over the lower leg and flange. This does not secure the higher 
flange and sheet to the roof, for it can be lifted ont of the embrace of 
the higher leg. It is necessary, therefore, to turn the whole joint over 
on itself once. This raakes a joint of eight thicknesses of métal, to pro- 
duce which the anchor is folded three times, the higher flange twice and 
the lower flange once, or six folds in ail. The only différence between 
this joint and the complainant's is that the higher leg of the anchor is 
long enough to be folded over the higher flange, wbile in the complain- 
ant's joint it is shorter, and the higher flange is folded over it. This 
seems a small diSerence, but the resuit is that the complainant does not 
turn the whole joint over at ail, makes only pis, or, at most, seven, 
thicknesses of métal in the joint, while the folds of métal are only three 
instead of six. This is a wide différence, so far as concerns danger of 
breaking or straining the métal, ease of manipulation in making the 
folds, and simplicity in the resulting joint. The resulting combination 
in complainant's device is certainly very différent from that of the Diehl 
patent, although the différence' begins in so slight a change. Nor can 
it be said that the turning of the higher flange over the anchor, instead 
of the reverse, is a change of the combination of parts in the Diehl pat- 
ent which does not involve patentable invention. The discovery or per- 
ception that a slight change in a known combination will produce a 
wide and valuable différence in results necessarily involves the inventive 
faculty, wbich it was the object of the patent laws to encourage. 
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On the wbole, then, we think that complainant's combiuation patent 
is ûot Void for want of novelty or patentable invention. It bas been in 
général âïid successful use for more than 10 years, wbich tends to show 
its value as an invention. 

4. We come now to tbe question of infringement. The défendants 
were employés of the complainant, and were entirely familiar with the 
complainant's device and its opération. The defendant's patent was No. 
403,844, dated May 21, 1889. Tbe daim for the patent is as follows: 

"In devicés for securing sheet métal roofing in position, the combiuation, 
with two adjacent upturned flanges, of the sheets of métal of différent heights, 
of an iincboring pièce secured at one end to the roof and projecting up be- 
tween the said adjacent flanges of the sheets of métal, the anchoring pièce 
having a tongne partially severed therefrom, the base of the tongue being lo- 
cated at the upper edge of the lowermost of the two upturned flanges, the top 
of the ailch6ring pièce being embraced by a folded-over edge of the higher of 
the two upturned flanges, and the opening formed in the anchoring pièce by 
the partial serering of the tongne therefrom, being free to receive the tongue 
of the finished seam, siibstantially as set forth." 

The sole différence between this device and tbe complainant's is in 
tbe anchon The unequal flanges, and tbe anchor bigber tban one 
flange, and lower tban the other, are folded in tbe same way, and tbe 
same joint is made. Tbe ancbor, is bifurcated in both cases. Inde- 
fendants', one leg is punched out of the middle of tbe vertical pièce, 
wbile in complainant's it is eut out of tbe side. The two parts of the 
anchor in holding dowii the two sbeéts by their flanges perform exactly 
tbe same functions, in exactly tbe same way. It is said that défendants' 
form of aïBcbor makes tbe joint but six thicknesses of métal, while in 
complainant's device there are seven. This is an error. If the legs of 
tbe ancbor of tbe complainant's patent were of equal length from the 
point of splitting, undoubtedly the leg folding over the lower flange 
would hot in the completed joint résume its place in the same plane 
with the othei lég, enfolded by the higher flange, for the lip of the 
higher flange i would prevent. This would make seven thicknesses of 
métal. But, in tbe drawings which accompany tbe complainant's spéc- 
ifications; itisperfectly évident that the legs of the anchor, when in- 
serted in tbe joint, are of unequal length, so as to permit the leg en- 
folding tbe lower flange to be pressed under tbe lip of the higher 
flange, and to take its position in the same plane as that of the other 
leg, raaking tbe thicknefôes of the métal only six. The separate figure 
of the anchor in complainant's drawings does not show tbe différence in 
length of the legs of the ancbor, but tbe other figures showing the com- 
bination do, and the évidence is that the model did. Moreover, it is in- 
disputable that for twelve years complainant bas been making its anchor 
with legs of différent lengths to attain tbe very resuit which défendants 
claim as tbe ground fora patentable différence between their device and 
that of the complainant's. It is true that complainant bas made its 
anchora both ways, and does still, wbich would show that tbe différence 
is not material. But, if there is any value in this feature, it was known 
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and used long before défendants patented it, and cannot now malîe the 
différence between the two combinations which shall prevent infringe- 
naent. It is further urged that the longue forxn of bifurcation permits 
the whole width of the arichor to be applied to holding down the hem 
of the wider âange, while in the split form only one half of the anchor 
is 60 applied. lu practical opération, it will probably be found that, 
in the split form of anchor, the parts of the joint will be so pressed 
together that the shorter leg of the anchor wonld press down on the lip 
of the higher flange, ^nd thus that the whole width of the anchor would 
be applied to holding down the fold of the higher flange. However 
this inay be, the diflferenee in opération, if any, is simply one of degree, 
which mighthave been compassed in the split form of anchor by wid- 
ening the anchor used. Moreover, this change, if it be one, does not 
remedy any known defect in the complainant's device. In the use of 
the latter there never has been any complaint that the holding-down 
strength of the split anchor was not ample for ail purposes. In our 
opinion, therefore, the défendants' devise is, in efifect, the same combi- 
nation ^ thfit patented to the complainant's assignor, The variations 
are produced by merely slight changes in form, without any real differ- 
MMje in fonction or operfitiôn or resuit. The deoree will be for a perpét- 
uai injunction, and, as it is in évidence that actual infringements bave 
taken place since the filing of the bill, there will be a référence to a 
master, to t&ka évidence, and report on the damages to complainant. 



Thb Mascotte. 
Cabter a, al. V. The Mascotte. (No. 1.) 

(Circuit Court <if Appeals, Second Circuit. July 30, 1893.) 

No. 76. 

SœFPino— Dahaos to Qoods— Bxibdbs oit P&oof—Bill op Ladiuto. 

Where a ship gives a bill of lading reoitlng that the goods were received on board 
"in good order and condition, " and alterwards delivers them in a damaged condi- 
tion, the burden is on her to show that the damage urose from an ezcepted péril; 
and, if she ié nnable to explain the cause of the damage, she ia Uable. 4â Fed. Rep. 
119, aiarmed m part. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

In Admiralty. Libel by Carter and others ^ainst the steamship 
Mascotte for damage to cargo. The cause was tried, together with an- 
other suit between the same parties, to recover the extra cost caused by 
discharging certain tea in Brooklyn instead of within the "tea district," 
on the New York side of the Eaat river. Decree for libelanta. 48 Fed. 
Rep. 119. Glaimanta of the vessel appeal. Affîrmed. 
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■^Tb^*^t>î*'^t> 'bélo'«ç', 'itl B0*fat' 4» itJitpnbems thi3 suit, %as àà foHowe; 
«'iis ireijb^ts'theclaim'fèi-damàE^'^o'teacàûsèd by oilitlièlslll «f'iadiH^i 
fls wëHi aà1më"flnàstér'à ftestîinony, 'sBowà tliat the ehests wer* rebei ved on 
boai'â-in good condîitlfflal tSooieof liheichesta ondelivery weaf^Lbeyond doul?);» 
oiUstftined'aitd defactnilM, •4M,tîii»tijiil^|B:olçiiw!!jnt8 can do to.e;?t9pei:aite,tUe:fhip 
h(^|jâou1jifileBsbeen;dû^^e;/l^uJi^af ter ail,- the évidence ^hjiiws npiliing more 
thçfl |hat Jjhey ca^ not, pxfllaia, ho^ 'the' stâin^ and defàcing oeciir^éd. Il nég- 
atives, lM^taincaùs4l'ttliltmi^bt^un(iei^^ some circuttistàhèOT^ nave producfed 
itbë œacfillîe; bùttKià'Js'iiot, I tliitik; sïlfflciént to reléa^e thé *hïp fromher 
lëèWbWigHfâôn . ' Thé* àhip has pos8«ys{on and Control o? thé goods f rom the 
ttaie^ttiëy are delivereé into her ouatioflj^. If thegootjasireiftretjeivedin good 
ConditfoR, as thia billof Jading 8h9!W:»they were.Bjje warraijt? their deliyery 
iQ l^^,(;opdilion, unless damaged thrpugh the act pf (jod, pi|.t^|iç enetnies, thé 
dangers of the ?eas, or throwgh Bon^eôther excepted emae.','£ii}êrpooI <& Q. 
W: Sixàf^'Co. V. Picnï* /■«! Co:, 129 tr. S. ; 97. 437. 9 Stlp'.; Ct. Rep. 469. 
Thé b'uîciéi» of showirig that the datwstgè arose from éuch art eJccepted cause is 
âpôntbé éhtp. iireteort'v; Wîoodrwjf, 1 Black. 156. As the Mascotte'a evi- 
denoeldoes not 8ho>v thls^ but rperely leaves the damage uoe^cplained. I must 
therefo^liolditheshlpliablelor th|s item." r 

(hnvéin & tS.rîin, ÇJi parhr Kirlîn,'oî coùnsel,) for apipëllants. 
Edwnird LiOu}en,%iéppel\eea. 

Beforè WaI^Lacë aïiii MooMBB, Oirctiit Jtidgea, and Shipuan, Di»- 
■trict Jdâgé:;: ' ■'•• '■■■ 

WALtAOÈi Cii'c'àît Jùdgé; We agrëë ^with thé léarned district judgè 
who deeided thia cause in the court below, that the libelants hâve a suffi- 
cient case for the recovery of their damages, by reason of nondelivery of 
their cargo in good order and condition. The burden of proof is on the 
steanaship to overcome the effect of the acknowledgment in the bill of 
lading of the réception of thé goodis o4i board "in good order and condi- 
tion," and the évidence introduced onherbehalf is not suificieut to over- 
come thé effeét hi this rei^âl. The décree ià affîrmed. 



'" ' The MÀ^çéîp..., 
Cabtks k ci. V. Tbb i^AS(X)TT%, 00. %y 

(Circuit Court qf AppeaU, Second Circuit Joly 30^ 1893.) 
Ko. 78. 



BffPPiWO— Plaot Of Dbmvbut— CusTpM OF Port. 

' ' The oûBtoÈi-of the port' of New Yô^k requlring^cargoés 6f teato De dlschargfél In tW 
«teadisbrlpti)" on the Nw "ÏOEit aide of the EWftJ^ver, does dot apply to a gênerai Bhlp, 

/ A ml^or pprflonof whoaç p^raro çonststs of te»; and where suofi a ship .endeavored 
for néariy thréfe days, wîthdùt feucoess, tb ôbtàtii a bertU Ita sùeh district, ahd àfter- 
wsrâs ^ep«i:eCl.a!berthelsewhere, whiohwMracIceptable to the consignées ofthci rest 
of the cargo, sue was not liable for the increaaed cost caused bs disuhargiug the 
tea there. 48 Fed. Kep. 119, reverseU in part " .^: 
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* jlppèal from the Dîstriot Coiurt of the Uaited States for theSout&em 
District 6f New York. : 

In Adtniralïy. Libel by Carter and others against the steamship 
Mascotte for breach of cbMract by bill of lading. Tiie cause was tried 
below togéther with another libel by the same parties for damage to 
cai^ol Decree for libelants. 48 Fed. Rep. 119. The daimants of the 
vessel appeal. Reversed. 

Convera <fc KH-lin, (J, Parker Kirlin, of oounsel,) for appellimts. 

Edvxird L.Owen^ ioi apTpelleea. 

Before WiUtiLACE and Lagombe, Circuit Judges, and Shipmàn, District 
Jndge.-' 

WxLtiKCB, Circuit- Jûdge. This is a libel for breach of contraet by bill 
of lading,' Whereby the steâmship nndertook to transport certain teas from 
Aînoy, Chinai and delivei* theni at the port of New York. The spécifie 
breachcharged isthat, "by the usual and well-known oustom ofthe tea 
trade inthecity of New York, teas arriving from the portin said bill of lad- 
ing njentioned are to be, ahd always are, deliveréd in a certain and custom- 
ary district,'' viz. , within the tea district^ on the New York side of the East 
riVer, whereas the steam'ship discharged the teas at anothèr place within 
the pôrti and thereby put the libelants to additional expense in trans- 
porting them to the proper place. The teas were shipp«i as part of a 
gênerai China cargo, of which about 400 tons was tea, about 2,000 tons 
was rice, 1,100 tons was sulphur, and the rest was a miscellaneous cargo 
of Chinese copimoditiesi The steamship arrived in the port of New 
York May 17, 1891, and was entered at the custômhouse on the 18th. 
From her arrivai, and ùp to May 20th, at noon, her agents at New York 
endeàvored to obtain a berth within the tea district, in order toaccom- 
modate the tea consignées, bnt were unable to do so. Docks are ailotted 
to vesseiafor discharge in the port of New York by a public ofiBcer, a 
dockmaster. When the dock master for the tea district was applied to 
by the vesèePs agents, he inforined them"emphatically thattherewasno 
berth for the steamer,, butthere mightbe room towards the latter part of 
the week." On tne momii^ of the 20th (Wednesday) the agents»found 
that, although there was a possibility of getting a berth somewhat ear- 
lier, it was improbable that one could be obtained before the next Mon- 
day. Thereupon they engaged a berth at Beard's wharf, and the vessel 
proceeded there on the same day, and began discharging on the next. 
The consignées of the rice and sulphur had requested the agents to dis- 
charge her there, it being a custoinary place for the discharge of rice and 
sulphur. After the berth had been engaged, but the same day, and be- 
fore the steamer proceeded there, the consignées of the teas notified her 
agents that they would procure a berth within the tea district on the fol- 
lowing day,and protested against the proposed discharge at Beard's wharf. 
It seems that there had been some change in the situation by reason of 
which the dock master fouud himself able to accommodate the consignées 
of the teaa. 
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Ihe shipper of goods by a gênerai ship has, no right to expéet that 
hîs convenience is to be regarded by the carrier as paraïuoant to that of 
others who may send tb,«ir goods on the same voyage to the same port; 
and before he can complain of the loam of a delivery, when it is a place 
within the port reasonably convenient for ail the consignées, he must 
show the existence Of some usage requiring a delivery e!$ewhere. When 
such usage is shown, the law implies that ail interested — shippers, con- 
signées, and carrierrt-have consented to be bound by it. But in the 
absence of such usage, when there are several consignées, the carrier's 
duty is satisfied by a delivery at a place suitable and reasonably con- 
venient for ail. Hutch. Carr. § 359; Tëlman v. Ploch, 21 Fed. Rep. 
351; The E. H. Fittîer, 1 Low, 114; Vose v. AUm, 8 Blatchf. 289. In 
the présent case, while the évidence is ample that ths çustomary place 
of delivery in the port of New York for tea cargoes in bulk is within the 
tea district, it does not establish any usage which applies to the facts. 
It is fl comparatively récent occurrenqe that teas hâve corne into the port 
of New York as a miaor part of a mixed cargo, and we do not agrée 
withithe district judge that the well-established usage which requires 
that cargoes of tea for the port of New York are to be delivered within 
a certain district on the.New York side of the East river compels a de- 
livery at that point of a minor portion of the cargo, against the known 
wishes of the consignées of the larger portion. The practice shown in 
some instances, by which masters or agents of vessels hâve invoked the 
assistance of tea consignées in finding a berth for their vessels, does not 
rise to the dignity of a usage. We think the steàmship performed her 
wholedùtyto the li bêlants. She was under no obligation to discharge in 
the tea district, but, in the attempt to accommodate the tea consignées, she 
madeall reasonable efiforts to procure a berth there, in order to do so. 
Afterthieshe engaged a berth elsewhere, which was not only accepta- 
ble to the other consignées of the cargo, but was the one preferred by 
thém;and the libelants had no just reason for eomplaint because she 
went there. The decree is reversed and the cause remitted, with in- 
structions to the district court to dismiss the libel, with costs of the dis- 
trict court and this court to be pdd by the libelants. ; 



WABDENS, ETC., ST. LUEE'S CHUECH «. SOWLES. Ô0& 

Waedens, Etc., St. Ldke's Chubch v. Sowles et al. 

(Circuft Cmirt, D. V&mumt. August 23, 1893.) 

Fbdirai, CoTmTS— Jueisdiotios. 

A suit in a fédéral court ai^ainst an exécuter, to recover a legacy, wberein a re- 
ceiyer of a national bank wbich beld assets of tbe eatate is party défendant, wiU 
be dismissed, on demurrer, as to tbe exécuter for want of jurisdiction, when ail tbe 
parties are citizens of tbe same state. 

In Bquity. 

H. Charles Royce, for plaintiffs. 

Edward A. Sowles, pro se. 

Wheelee, District Judge. The défendant Edward A. Sowles was ex- 
ecutorof the will of Susan Bellows, and trustée under the will of $5,000 
for St. Luke's Church, without bonds. He rendered an account as ex- 
ecutor, March 30, 1881, to the probate court having jurisdiction, in 
which he represented that he had paid ail debts and expenses, and had 
in his hands more than sufficient assets to pay aJl speciâc and gênerai 
legacies. Thereupon the several legacies were decreed to be paid by 
him, and among them this one to himself, "in trust for St. Luke's 
Ghurch, in St. Albans, $5,000," and the residue of the estate was de- 
creed to the residuary legatee. Some of the assets of the estate came 
ftom the executor to the First National Bank of St. Albans, of which 
the défendant Witters is receiver. This bill is brought, alleging that 
this legacy has not been paid, nor provided for, to reach thèse assets in 
satisfaction of it. The bill is demurred to by the défendant Sowles, and 
the demurrer has been heard. 

The parties to this suit are ail citizens ofVermont; therefore this court 
has jurisdiction of only so much of it as arises under the laws of tha 
United States. 25 St. at Large, p. 434, § 1. The receiver of the na- 
tional bank holds what assets he has by virtue of those laws, and the 
suit, so far as it is against him, arises upon them. Sowles v. Witters, 46 
Fed. Rep. 497; Sowles v. Bank, Id. 513. But the suit, so far as it is 
brought against the défendant Sowles, proceeds upon his liability as 
executor and trustée, and arises whoUy upon the laws of the state. Bel- 
lows V. Sowles, 57 Vt. 411; Weeks v. Sowles, 58 Vt. 696, 6 Atl. Rep. 
603; Foss v. Sowles, 62 Vt. 221, 19 Atl. Rep. 984. The laws of the 
United States afford the plaintiffs no right, and him no défense, and noth- 
ing between thèse parties can arise upon them. The demurrer of de- 
fendant Sowles is sustained, and let the bill be dismissed as to him, 
without costs, for want of jurisdiction. 
v.SlF.no.lO— 39 
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Société Anonyme du Filtre Ghambeeland Sys^ueme :PAstiËUE et al. 

V. Blount et al. 

ICircuit Court, S. D- Ohio, W. D. August 13, 1893.) 

APPBAI/— BtrPBRSBDEAS — OrDEB GRANTING iNJUNOiTION. i 

Upon an appeal, under Aot March 3, 1891, § 7, from an Interlocntory order grant- 
ing an injunction, appellant is entitled to a supersedens, as a matter of right, uçon 
furnishing such a bond as the court in its discrétion may require for the protection 
of the appelles. ,-, t •;, 

In Equity. Pending on motion of the complairiant to vacate and set 
a^d^tiïe. «M;3eraec?ea«, hexetofore ïdloTVfid f he défendant Blount on the ap- 
peal frpm, the order graipting coiqjalçdnant an injunction. : Motion denied, 
, PauZ 4- '?<a'^:> for çomplaijiant. ; 

;ff,i4i Toifiliiraw, for irfspoadeQti,; .. 

Jackson, Circuit Jodge. '«The motion to vacate and set asîdç the su- 
persedeas |ierçtpfore allpwed the. defepdant Blount is denied , Under the 
sevQpth .^çtion oftl^eaçt ofjMa^-cb 3,,;1891, said défendant ha,d the right 
toiappBdl;frQnifte;(Orderofthp- circuit court granting the injunction, 
and, tO: niêkfi îsuQh appeal, effeictual, he hfid a, right tp the supersedeas 
upon such, tprnis as ithe court oriju^ge granting it fl^ight im pose. In the 
proa6GUjlap;i;pf an appsal upder that section, there is no discretipn in the 
court or judge allowingthe san:ie tp denyor refuse the appellapt a «w^er- 
sedeaa. j ïheris is a discrétion in respect to the bond that may ,be required 
of the appellant for the protection and imiemnity of the appellees. , Any; 
pther epnstrftption ofs^id section would defeat the very aim apd purpose 
of itgena.pt'peJït,— -th,ç previous praclice and législation in,Telatiop to ap- 
peals, ,ï^nd their effect, render it very clear that the appeal allowed by 
said 8|eçtipn;5va8 intepded to-s^spend and vaca,te the order grantjng the 
injunctioii. , vTlje motion tp vacate aRdjsetaside the superâedeosis^onied. 
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Obegon ShoïIï Line & IJ. N. Ry. Co. v. Ilwaco Railway & Navi- 

"GÀTiôN Co. -,,.■■■• 

{Circuit Court, D. Washington, W. D. August 37, 1893.) 

1. Careiers— Use op Wharf or Railroad CoMFiNT btSteambqat». 

A railroad çompany, ownipg a wharf extending Into public navigable waters, 
maintainëd' tfaereôn a station and passenger dépôt, and used the wharf tor its own 
line of «teamersi lu connection with its railroad ^raffic. Held,, that a steamboat 
comçany, not a rival of the railroad company in its railroad business, was entitled 
to the use of tbe wharf, for a reasonàble compensation, to the extent of receiving 
and discbarging p^sengers and frelght. 

a. Same—Paciuties AT Railroad Wharf. 

Tbat sucb wharf is too small to accommodate steamers, other than those of the 
railroad company, is not a ground for denying to a steamboat company, not a com- 
petitor except in its steamboat business, the right to use the wharf, for a reasonsf 
able wharfage, for the purposo of receiving and dischàrging freight and pàssèu- 
gers, since a railroad, as a public carrier, mnst provide aecessary faoilities for 
the transaction of its business with safety and reasonàble convenience to its pa»- 
sengers. 

In Equity. Suit for an injunction to compel the défendant, a railway 
corporation and owner of a wharf, to allow stearaboats operated by the 
complainant to recëive and discharge passengers and freight upon said 
wharf. Injunction granted. 

W. W. Cotton, for complainant. 

C. W. FuUon, for défendant. 

Hanfobd, District Judge. The complaînant's grievance is that the de- 
fendant by ils ownership of a wharf at the town of IlWacô, extending into 
the navigable waters of Baker's bay, and by maintaining thereon a rail- 
road station and passenger dépôt, appartenant to its line of railway, and 
by making said wharf a landing place for steamboats owned and operated 
by it, and refusing to permit steamboats owued and operated by the 
complainant to land at said wharf, imposes upon ail passengers and 
freight received by or discharged from its railroad, at said station, the 
necessity of being carried to and from other places by its steamboats, 
or suffer inconvenience in being carried to the next station on the lîûe 
of said road, and has thereby contrived to secure a monopoly in the 
transfjortation of freight and passengers to and from the station upon 
said wharf. To prevent the défendant from giving such undue préfér- 
ence to its own steamboats, and from so unjustly discriminating against 
the complainant, it prays that by an injunction the right to receive and 
discharge passengers and freight upon and from its steamboats at said 
wharf may be enforced. The complainant concèdes the right of the de- 
fendant, as owner of said wharf, to charge and collect reasonàble wharf- 
age from ail vessels using the same, and consents that whatever relief 
may be granted toit shall be upon équitable terms, and upon such con- 
ditions as the court may impose for the protection of the defendant's 
rights. 

The defendant's counsel, in opposition to the prayer of the bill, argues 
that, by conceding the right to rémunération for the use of the wharf, the 



612 FEDERAL REPORTER, vol. 51. ; 

bill itself raises an insurmountable obstacle in the way of obtaining an 
injunction. Itjs eaid that the fixing of rates requires the mutual assent 
of the parties who are respectively to pay and reçoive, and involves the 
making of a contract between private individuals respecting their indi- 
vidual affairs, which is whoUy beyond the pow.et of the court. This 
argument is made as if the controversy affected natural persons and in- 
dividual rights'only. But, to judge rightly, the parties must be plaoed 
in their true positions with relation to each other aind to the public. The 
défendant is à créature of the state. Both parties are servants and agents 
of the public, rendow^d with certain attributes and powers not possessed 
by natural persons, and as to ail matters affecting the performance of 
their duties and obligations to the public they stand before the court 
on a footing quite.diSerent from that of mère private individuals, trans- 
acting busiiie^S affecting onlythemselves. As a railroad company, the 
défendant owes a duty to the public to operate its railway, and maintain 
stations for thé cbnvenience of ail who require transportation over it. It 
cannot, with due regard to the character of its line as a quasi public high- 
way, interfère .wijih the cqming ox going of its patrons to or from any of 
its stations, bywhatsoevervessels qx yehicles inay be employed for the 
purpose; nof cae( ttny vessel oryehicle, offering to serve the public by 
carrying passengers or freight to and from a railway station, be discrirp- 
inated against by "being excluded from sharing privilèges allowed to 
others, without depriving the people in gênerai of conveniences and facil- 
ities which they hâve a right to enjoy. ffack, etc. , Co. v. Sootsma, (Mich.) 
47 N. W. Eep. 667. - 

As owner of a wharf extending into public navigable waters, the dé- 
fendant is alço beholden to the state for the privilège or license enjoyed 
by it in being.permitted to oecupy the public ground covered by said 
wharf, and for that reason it owes a further duty to the public to main- 
tain said wharf as an aid.to commerce and navigation. Having volan- 
tarily, by its acceptance and eojoyment of franchises and privilèges, 
assumed the reciproçal obligation to serve the public, the défendant mnst 
pérform it, and the power of the courts to enforce performance is ample. 
Even as between natural persons and in matters. of strictiy individual 
concern, when one person bas aSsumed towards another a duty, although 
the contriact between them, from which the duty arises, be incomplète 
and lacking in essential éléments of a valid contract, courts hâve power 
to compel performance, and to détermine what particular acts constitute 
performance, The courts hâve power in enforoing contracts, whenever 
necessary to the saving of vested righta in any case, to first give a con- 
struction to the contract, and, in doing so, to supply omissions therein. 
In the case at bar the court is not called upon to do more in the way of 
making a contract for the parties in order to grant the injunction prayed 
for, upon condition that the Corn plainant pay the défendant reasonable 
wharfage, than would be necessary in giving a judgment upon a quantum 
mentit, in favor of a laborer, for the value of services rendered, without 
a previous request or promise to pay, or an agreement fixing the rate of 
his wages. To fix the rate ofat person's wages requires the assent of the 
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one who is to receive and of the one who is to pay, and involves the 
making of a contract between individuals reapecting matters personal to 
them, and therefore raises difficulties for a court to deal with equal to 
any supposed to aflfect this case; and yet for âges it bas been tbe rule of 
the courts of this and the parent country to compel one "who has knowr 
ingly permitted another to serve him without any agreement as to com- 
pensation therefor, and who retains the fruits of such service, to pay its 
value. In every such case the court will both imply a request and a 
promise, and supply the omission, by fixing definitely an amount or 
rate of wages. 

A further argument on the part of the défendant is to the effect that 
the plaintiff' s demand is that of a rival, to share in the use of its termi- 
nal grounds. A complète answer to this is to be found in the fact that 
the complainant has no railroad within the territory served by the de- 
fendant's Une, and there is no compétition between thèse tvvo corpora- 
tions except for steamboat traffic. The complainant does not ask for 
permission to use the defendant's premises, except to the extent neces- 
sary to secure, for passengers and freight carried by its beats, means of 
ingress and egress to and from one of the regular stations on the Une of 
the defendant's railway, without being subjected to inconvenience or 
expense, which passengers and freight arriving at and departing from 
the same station by other steamboats of the sarae class are free from. 

The défendant has attempted to show, as a further ground for opposi- 
tion to the granting of the injunction, that the wharf is too small to 
accommodate steamboats other than its own, and that for lack of spàce 
it is impracticable for the steamboats of both compànies to use said 
wharf as a landing place. Whether this is so or not is a controverted 
question of fact. I find it unnecessary, however, to pass upon it, for I 
find, as a matter of law, that this défense cannot avail. The défendant 
must provide facilities sufficient for the transaction of the business wl^ich 
it has undertaken, with safety, and with reasonable convenience to ail of 
its passengers. Stock-Yards Co. v. Keith, 139 U. S. 128, 11 Sup. Ct,, 
Rep. 461. The attempt of the défendant to maintain a monopoly in the 
manner complained of in this case is contrary to the principles of the 
common law, as well as forbidden by the national Interstate commerce 
law, and by the constitution of this state. Rather than extend this 
opinion, by even referring to the numerous authorities bearing upon the 
questions involved, I will merely refer to the very instructive opinion of 
the suprême court of Florida in the récent case of Indian River Steamboat 
Co. V. East Ooast Transportation Co., 10 South. Rep. 480, and the cases 
therein cited. 

It will be an easy matter for the officers of the dififerent steamboats 
belonging to thèse two corporations to annoy and obstruct each other in 
doing business at said wharf, and correspondingly difficult for the court 
to enforce an injunction order without doing injustice to the défendant. 
This practical difficulty is the most serious of ail the reasons suggested 
for not granting the order. It is possible, however, to overcome this 
difficulty. A compétent and impartial superintendenty in charge of said 
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wbar|j;?i»|^iÇi8&e; and enforce régulations whereby thé several steamboats 
pf eflçtt.^mjsiaiiiiy;can besufiSeieta%;accommodated,and kept frora inter- 
fering witB-eacfb otber. And it is, in my opinion, proper for the court 
to require t^iis oj- eqqally effective means to break the monopoly com- 
plftined cf. , il,iet a writ of injupction issue as prayed for. 



BiGELow V. Chatterton. 

{CHreuit Court of Appeals, Eighih Circuit August 9, 1892.) 

No. 65. 

1 ^BDBBAi. Courts— PoKMa o? Suit— Reoovbet of Unocoupiei» LAims— Bill n» 
KQufiv. 

A suit bR>iigbt in a fédéral court under G«n. St Minn. 1878, c. 75, § 2, p. 814, to 
détermine an adverse olaim to.uQOccupied lands, sbould be by bill in equity, and 
tlie,pleading3 and practice sbonld conform as nearly as may be to the pleadlngs 
abd practice in équity in tbe fédéral courts. 

8, KVTb«KdB^— JtTDIOIAL NOTfOB— EklRT OP PuBLIO LaKDS. 

Th^ «sourt will take ji^diçial notice p'f tbe fact that patents for public lands are 
frequéntly dated several years after the payment of tbe purchase money and the 
isBuanoe of the certificatè of entry, and therefore the production of a patent dated 
in 1^ is no proof that the patentée did not hâve an interest lu the lands which 
Was subject to attachment and judlcial sale in 18S5. 

8, Attachment— Pkoof op Poblication-t-Dbpects. 

Coder tbe Minnesota «tatute requiring that the summons in attachment sball be 
published "once in eaeh week for six consécutive weeks, " a proof of publication ia 
aefectire wben it merely states that the publication was made "for the period of 
«even Boocessive weeks. " Oodfrey v. Valentlne, 40 N. W. Rep. 163, 39 Mina. 337, 
followed. t 

4 SAVBrH3!0BBBCTI0N OF DbVBCTS APTBB TbRM. 

Under Gen. St. Minn. 1878, c. 66, §p 134, 125, a judge has authority, after the ex- 
piration of the term at Wbich final judgment was entered, to make an order mine 
pro tn»ic, allowing a party to correct a defect in the proof of publication of sum- 
mons in attachment, by flfing an afSdavit showing the f acts as to the publication. 

6. Samb— OEppEct DP Corbbotion. 

BvKM «brrection does not operate to ti^nsfer the title to the land f rom the original 
owner t>o tbe purchaser at the attachment sale, for thattransfer takes place at tbe 
date Of thé sberlff's deed, and tbe correction of the proof of publication merely 
préserves tbô évidence of that fact. 

6. SAMBrT-ifoKisDioTiON— Collatéral Attaoel 

Tbe aipended proof of publication in such case shows that the court had jurisdic- 
tlonof thè attachment proceeding, and hence its judgment Is not open to collatéral 
attaok,, and -mère irregularities or errors in its proceedings are immaterial. 

7. Samb-^Ap;w»avit. 

In M,iniiçs|Qta it is not necçssary that an affidavitfor attachment staould state that 
défendant'has property in tbe state subject to attachment, and fully describe the 
same. Kenney v. Qoergen, 81 N. W. Rep. 210, 36 Minn. 190, followed. 

8. SAMS-rNoTiOBOP Bale. , 

Under G-en. 8t. Minn. 1878, o. 66, § 318, tbe failure of the sherifl to give the req- 
Uisite lioticé of à sale of lands on att acbment does not aflect the validity of tbe sale 
: : eith^i; as to tbird persous or parties to the action. 

9. Parues-^Missomer. 

Léet; Bigelow sigjied a note byhis initiais, "L. li. Bîgelow." Suit was brought 
tbereon agalnst hlm as Ii. L. BigloW, and bis lands were sold in attachment pro- 
ceedings, after publication of summons, Held, that the use of the initiais and the 
différence in the spèliiiigwére mère irregularities, wbich did not affeot the juris- 
diction of tbe oourb; and tae salé Was not open to collatéral attack. 
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Appeal from ïhë Gitcuit Goutt of the United States for the District of 
Minnesota. 

In Equity. Siiit by Lee L. Bigèlow against Jesse B. Chatterton to 
detennine an adyerse claim to land. Decree for défendant. Pkintiff 
appeals, and also brings error. Affirmed. 

Statanent by CaldwelL, Circuit Judge: 

A statute of thé State of Minnesota reads as follo^: 

"Sec. â.jicf l'on to Détermine Adverse Claims.i An action may be brought 
by any perspn in possession, by himself or his tenant, ol re|al property, against 
aiiy përson who daims an estaté or interest thereiu, o^ lien upon the same. 
adverse to him, for thé purpose of determiningsuch adverse daim, estate, 
lien, or interest; and any person ti'aving or clairning title to vacant or irnoc- 
cupied real estate may Uring an action against any perron claiining an estate 
or interest therein adVeïsé to hîm, for tiie purpose of de^rmining s uch ad- 
verse claiïu, and the rigfats of the parties, respectively." St. Minn. 1878, c. 
7S. §2,p.814. 

This suit was brought in the circuit court of the United States for the 
district of Minne.sota by the appellant, Lee L. Bigelow, under the last 
clause of the section of the statute above quoted, against the appellee, 
Jesse B. Chatterton, to détermine the adverse claim of the latter to an 
tindivided oUe half of the vacant and unoccùpied town lots described in 
the biil, sitùated iri the first àhd second divisions of Grand Ràpids, in 
the county of Itasca, Mînn. The court below decreed that the appel- 
lant was not, and that the appellee was, the owner of "the property, and 
the complainaiit appeaied. 

WaUer H. Sànhorn and W. C. Goforth, for appellant. 

E. C. Ckatjidd, for appellee. 

Before Caldwell, Circuit Judge, and Shiras, District Judge. 

Caldwell, Circuit Judge, {ajter atating thefacta.) The case is brought 
hère both by writ of error and on appeal, the plaintiff being in doubt 
whether this court would treat the proceeding as an action at law or a 
suit in equity. Whatever may be the practice in the state courts, where 
the distinction between law «nd equity, if not abolished, is not observed 
with any strictness, it would seem that in the courts of the United 
States, where that distinction is strictly maintained, a biU in equity 
would be the most appropriate form of proceeding when, as in this case, 
the land is vacant and unoccùpied. Several cases founded on state stat- 
utes of the same gênerai ténor as the Minnesota statute bave been before 
the suprême court. The case of HoUaiid v. ChaUm, 110 U. S. 15, 3 Sup. 
et. Rep. 495, was founded on a statute of Hebraska, and was begun by 
bill in equity. In that case the court said: 

"Therecan be no controversy at law respecting the title to, or right of 
possession of, real property, when neither of the parties is in possession. An 
action at law, whether in the ancient form of ejectment or in the form uow 
eommonly used, will lie only against a party in possession. Should suit be 
brought in the fédéral court, under the Nebraska statute, against a party in 
possession, there would be force in the objection that a légal controversy was 
withdrawn from a court of law; but that is not this case, neither ia it of sucb 
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cases we are apeaking. Undoubtedly, as a foundation for the relief songht, 
the plaîntiff must show that he bas a légal tltle to the premises, and, gen- 
erally, that tttle will be exhibited by conveyances or instruments of record, 
tho coûstriiétion and eflfect of whiôîi Will properly rëst with the court. Such, 
alao, «rill gerieràllybe the case with the adverse estâtes or interestsclaimed by 
others. This was the cliaracter of the proofs establishing the title of the 
complainant in Clark v. Stnith, ivfra. But shoiild proofs of a différent 
charaeter be produced. tlje controversy would still be one upon which a court 
of law could not act. It is iiot an objection to the jurisdiction of equity that 
légal questions are pfesènted for considération which might also arise in a 
court of law. If the cbntroversy be one in which a court of equity only can 
afford the relieif prayed for, its jurisdiction is unaffected by the charaeter of 
the questions iiivolved." Page 25, 110 U. S., and page 501, 3 Sup. Ct. Rep. 

And see R^Mds v. Bank, 112 U. S. 405, 5 Sup. Ct. Rep. 213; Chap- 
man v. Brewer^ 114 U. S. 158, 5 Sup. Ct. Rep. 799; U. S. v. WUsm, 
118 U. S. 86, 6 Sup. Ct. Rep. 991; Frost v. Spiûey, 121 U. S. 552, 
7 Sup. Ct, Rep. 1129; Whiteheadv. Shattuck, 138 U. S. 146, 11 Sup. 
Ct. Rep. 276; Chrk v. SmHh, 13 Pet. 195; Hurt v. HoUingsworth, 100 
U. S.lOO. 

Thèse cases were mostly founded on state statutes, and were ail com- 
menced by bill in equity; and there are expressions in the opinions in 
most of them indicating that the apprbpriate mode of proceeding in such 
cases in the courts of the United States, when the land is unoccupied, is 
by bill in equity. Of course, if the défendant is in possession of the 
property , the plaintiff has an adéquate remedy at law, and cannot resort 
to equity, although the state statute confers équitable jurisdiction on the. 
state courts in such a case. Id. And as a bill in equity is the proper 
mode of proceeding under this statute, in the fédéral courts, the plead- 
ings and practice in such cases should conform, as nearly as may be, to 
the pleadings and practice in equity suits in those courts. No objection 
was taken bèlow, and none is made in this court, to the form of the ac- 
tion or the pleadings in the case. It was tried before the court below 
upon a stipulation which waived a jury. If it was an equity case, 
then it was properly before the court. If it was a case at law, a jury 
having been waived, it was also properly there. The record contains 
àll the evideiice, and the case will be treated as a suit in equity, and 
heard on the appeal, thoùgh the resuit would be the same if we treated 
it as an action at law. 

Thé only évidence introduced on behàlf of the complainant was a 
patent from the United States of America, to himself, for "the north half 
of the north west quarter, the north west quarter of the northeast quarter, 
ôf section twenty-one, and the northeast quarter of the northeast quarter 
of section twenty, in township fifty-five north, of range twenty-five 
west, of the fourth principal meridian, in Minnesota, containing one 
liundred and sixty acres," dated October 11, 1888. What relation this 
patent has to the town lots in Grand Rapids described in the bill is not 
«rery clear, but as both parties tried the case below on the assumption 
that the laads described in the patent introduced by the appellant, and 
in the deedà introduced by the appellee, were the lands in controversy, 
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■we may reasonably infer that the town of Grand Rapids is laid out in 
■whole or in part on thèse lands. The appellee's évidence consists of a 
warranty deed from the appellant to him, dated the 19th day of Sep- 
tember, 1888, for "an undivided one half" of the lands described in the 
patent iiitroduced by the appellant, and a sheriff's deed to the appellee 
for an undivided half of the same land, dated the 13th day of July, 
1885, and based on proeeedings and a judgment in a suit begun by at- 
tachment on the 30th day of March, 1885, by the appellee against the 
appellant, in the district court of Aitkin county, Mihn. 

The first contention of the appellant is that, as the patent from the 
United States to him is dated in 1888, and the sale under the proeeed- 
ings in the attachment suit was made in 1885, the cbmplainant had at 
the latter date no title or interest in the land subject to sale on exécu- 
tion, and the appellee, therelore, acquired no title by bis purchase and 
sheriff's deed. This contention rests on the assumption that the patent 
proves that the appellant had no interest in the land subject to sale on 
exécution before the date of the patent. This is net a sound position. 
The appellant acquired an équitable title to the land — which was sub- 
ject to sale on exécution — when he paid the entrance money, and re- 
ceived the certificate of entry from the proper land officer. The court 
will take judicial notice of the manner in which the public lands are 
sold by private entry, and knows, therefore, that the issue of the cer- 
tificate of entry and the patent are not the same or simultaneous acts, 
It is very well known that several years may, and usually do, elapse 
between the date of the entry and the issuance of the patent, when no 
spécial effort is made to hasten its issue. The appellant presumably 
bas the certificate of entry in his possession. He is its only rightful 
custodian. That certificate was the best évidence of the date of the en- 
try. The patent conveyed the fee, but was no évidence of the date of 
the entry. It only shows that the appellant purchased and paid for the 
lands some time prier to its date. It may hâve been one or ten years 
prior. It did not prove that the entry was not made before the sheriff's 
sale. 

Moreover, it appears the appellant in 1883 made a warranty deed to 
an undivided half of thèse lands to the appellee. This he could not 
rightfuUy do unless he had then entered the whole of the lands. If he 
had no interest in the lands at that time, he was guilty of a fraud in 
making that, deed. In that deed he asserts in tenns that "he is well 
seised in fee of the lands, * * * and bas good right to sell and 
convey the same." This is a solemn written déclaration that he owned 
an undivided half of the lands at the date of this deed. As he could 
not own an undivided half unless he had entered the whole, — for the 
United States never sells an undivided half interest in lier public lands 
subject to private entry, — it is an admission that he had entered the 
whole. 

Objection was made to the introduction of the record in the attach- 
ment suit upon various grounds, but principally upon the ground that 
the affidavit to prove publication of the summons was defective in this: 



The:i9tat)iii4ip icequires that the sumflQons shall be publis'tie.d/'once in each 
week.fof.^x CiQRSequtive-weeks," and the proof of pumicàtiqn'first filed 
stated ithfit; ilSifead jlaeQp publisbpd,''for the period çf seveii successive 
weeks." 'lU^ider ihe,;deçiS:ionsiQfîtbe suprême court gf Minnesota this 
proof was dçfective. : ■ Oodfrey y., Valentine, 39 Minn. ^$7, 40 N. W. 
Repi-16i3v;:' /:'.[ .„•;;',, " ./;,■ • ■ ' ' 

After«?ards the plaintiff's attornpy filed a pétition in,-writing, under 
oath, before the judge,,of the district, setting forth the defect in the first 
affidavit, and statipg tbat, while "said affidavit did not state that it was 
publji^hed 'once in each week,' in fact said summons was published once 
in e^cb week for the said seven successive weeks, and that the défend- 
ant bas pot convçsyed^thelands sold on the exécution upon said judg- 
ment.".!. Upon filingt^is, pétition the judge made the following order: 

"Ûpon réading the foi'ëèolng affidavit, and on motion of D.E. Secombe, at- 
toràey for the plaintilï Sa the foregoing entitled action, it is hereby ordered 
thabaaidi'plaintiff be hereby allowed to file in the said action a proper and 
sufiSeient aflidavit of the,piuiblication of said summons nuno pro tuno, which 
shall be part of the judgtaent roi) in said action. 

,, "G. W. HoLLAND, District Judge." 

Therèupqn an affidavit of proof of the publication of the summons 
was filed, Aviiich cohfèîrmed in ail respects to the requirementa of the 
statuté.' Objection is màde to the admission and considération of this 
last proof of publication. On the 22d day of July, 1885, the exécution 
in the attachment suit was returned satisfied by the sale of the attached 
lands. Appéllant insists that the expiration of the term, and the satis- 
faction Of the judgmentV terminated the suit, and that after that the dis- 
trict court had no poWer or jurisdiction to make any order in the case, 
or permit proof of publication to be filed. It is undoubtedly the rule 
in the fédéral courts, ftnd in many of the states, thatj after the term has 
ended, ail final judgraerlta and decrees of the court pass beyond its con- 
trol uniless isteps be takèh during the lérm, by motion or otherwise, to 
set aside, modify, or édirect thém. Bromon V. Schulten, 104 U. S. 410- 
417. But this rule is not uniform. In some states, and notably in 
Minnesota, it bas been abrogated orvéryniuch èxpanded. The General 
Statutes of Minnesota providô: - 

"Sec. 124. Amendmentby Order. The court may, before or after judgment, 
m furtheranceiOÏ justice and on such terms as may be proper, am end any 
pleadlng, procçss, or proceeding, by adding or strilcing out thé name of any 
party, or by correcting à mistake in the name of a party, a mistake in any 
otheir respect, 6r by Inserting other allégations material to the case, or, when 
the amendment does not cbange sub&tantially tbe claim or défense, by con- 
formiftg the pleading or proceeding to the fact proved. 

"Sec. 125' Mxtension of Time — Reîi^ against Mistakes — Opening 
Jvdgmmts, Bto, The court may likewise, in its discrétion, allô w an answer 
or'réply to be nriade orothet act to be done, after Ihe time limited by this 
cbapter, or by an order enlarge such time; and may also, in its discrétion, at 
at>y time Within One year after notice thereof, relieve a party from a judg- 
ment, order, or otlier procee<:liDg taken against him through his mistake, in- 
advertenoe,: suspense, or excusable neglect; and the court may, as well in 
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vacation and out of term as in term, and withont regard to wlietlier snch 
judgnient or order was made and enteréd, or proceedings had, in or out of 
term, upon good cause shown, set aside or œodify its jiidgments, ordera, or 
proceedings, although the same were made or entered by tiie court, or under 
or by virtue of its authority, order, or direction, and may supply any omis- 
sion in any proceeding. And, vvhenever any proceeding talien by a party 
fails to conform to the statute, tlie court may permit an amendment to such 
proceeding, se as to malîe it conl'ormable thereto; but this section does not 
apply to a final judgment in an action for divorce." Gen. St. Minn. 1878, c. 
66, §§ 124, 125, pp. 724. 725. 

Construing this statute, the suprême court of Minnesota has decîded 
that motions, though in terras made before the judge, must be held to 
hâve been addressed to thé court. Johnston v. Higgim, 15 Minn. 486, 
(Gil. 400.) The authority of the judge at chambers, under the statute, 
is the authority of the court itself. And, upon this very question of 
filing proof of publication after the expiration of the term, the court in 
Burr V. Seymour, 43 Minn. 401, 45 N. W. Rep. 716, said: 

"This action was commenced against a nonresident défendant by publica- 
tion of the summons, and judgment was entered against bim by default. 
The aflSdavit of publication of the summons liled with the clerk for entry 
of jiidfjment did not show a sufflcient publication. Défendant, appearing 
specially for that purpose, moved to set aside the judgment on that ground. 
The plaintiff at the sametime moved for leave to flle, nwwcpro torac, aproper 
and siitBcient affldavit of publication. The motions were heard at the same 
tirae, and by the same order the first motion was gmnted and the second de- 
nied. * * * The question is, tlien, was Ibe plaintiff entitled, under the 
facts appearing, to hâve the record corrected so as to show the fact as it ac- 
tually was? We think he was. ThejurisdicUonoftlie court was acquired by 
the fact of service, and notfrora the proof of it filed. Kipp v. Pullerton, 4 
Minn. 473, (Gil. 366;) Commisiioners v. Morrison, 22 Minn. 178. So tliat, 
as soon as the summons was duly published, the jurisdiition over the cause 
was complète, though no afiidavit of publication had been made. And we 
may say hère that, were this judgment set aside, the plaintiff could at once 
flle proper proof of publication, and, as the time for défendant to answer 
liad expiied, the same judgment inight immediately be entered. The plain- 
tiff was in the same position when tlie judgment was entered. He was en- 
titled to the judgment. By reason of the mistakeorinaUvertence in themat- 
ter of the affldavit of publication Sied, he f.iiled to secure a judgment valid 
upon the record, but which would be valid if the fact as it was in re8|>ect to 
the publication liad been maile to appear in the recoid. The power of the 
court to amend the record in such a case cant)ot be doiibted. Gen. St. Minn. 
1878, c. 66, §§ 124, 125. It is a power given to be exercised in the further- 
ance of justice. Of course, if, sinoe tiie entry of sucli a judgment, circura- 
stames bave arisen that would make it unjust to the défendant, or if rights 
of thiril parties hâve interveufd so that the amendment might operate as 
fraud upon them, it ought not to be allowed. A party ought not to be re- 
lieved, at theexpense of others, from the conséquences of his own mistake or 
inadvertence. If any one must suffer from it, lie, iind not olher innocent 
persons, should be tlie sutîerer. But where, as in this case, there is only the 
bare f.>ct that, in a cause of wliich the court had complète jurisdiction, the 
party lias failed, through mistake, to secure what be was of right entitled to, 
we tliink that the statute intends that the omission or mistake shall be cor- 
rected. If not a matter of strict right in such a case, sound discrétion shuuld 
grant thé relief." 
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• And see Kipp v. Fullerton, 4 Minn. 473, (Gil. 366;) Commîssîoners v. 
Jlfomson, 22 Minn. 178; Golcher. v. Brisbin, 20 Minn. 458, (Gil. 407;) 
JtàrMkv. Higgim, 15 Minn. 486, (Gil. 400.) 

Itis apparent, upon examination of the statutes of Minnesota, and 
thô décisions of the suprême court of that state, that the judge of the 
(Jistrîct Court had authority to make the order authorizing a proper 
proof of publication to be filed in the case nimc pro tune, and that, 
when sueh proof was filed, it became a part of the files of the case, 
and proved the jurisdiction of the court in the cause as efifectually as 
if It had been filed at the terni and before the judgment was entered. 
Filing this proof of publication did not confer the jurisdiction; it only 
proved the fact of its existence. The doctrine of the Minnesota court 
i's that the jurisdiction of the court is acquired by the due publication 
of^the ?pminons, and not from, or by, thé filing of the proof of its pub- 
lication. If the sumnions is in fact published as f èquired by the stat- 
ute, the court bas jurisdiction to proceed with the cause. The proof 
ofi^s, publication may be filed at the return term, or, by leave of the 
coui'ti''at''any sùbsëqûCnt term, unless circumstances hâve arisen that 
woui4 ràake it unji;ist' to the défendant or to innocent third parties. 
Nor dîid the amended proof of publication, as argued by appel- 
lant's counsel, bave theiCfiect to transfer the title to the land from the 
appellant to the appelléé. That had already been done, and the per- 
fëcted 'proof of publication was filed to préserve the évidence of that 
fact, âRd as one of the totinîments of the appellee's title. When a légis- 
lative açt is passed curing a defectively acknowledged deed, the title 
to tbç; land is not thereby transferred from the grantor to the grantee 
in thè deed. That was done when 'the deed was made, and the cur- 
ativeakît merely removee an impedimentto the proof of that fact, or, 
rather, .supplies proof of that fact, by converting the defective acknowl- 
edgmëht iftto a valid one. 

. The fact ig established by this amended proof of publication that 
the court had jurisdiction in the attachment suit. That being so, its 
judgment is nOt open to collatéral attack, however erroneous it may be. 
It is unnecèssary, therëfore,' to inquire whether there are any mère ir- 
règularitiès of errors in thé proceedings for which' a court exercising 
appellate jurisdiction wotlld reverse the judgment. 

Itis the settled doctrine of the supfènie court of the United States that 
an attachment suit against an absconding or nonresident debtor, who does 
not appear to the action,— which is the case disclosed bythe record put in 
evidericë by the appellee;— ^is a proeeeding in rem, in which the levy o!'. 
the at^aéKtnênt on Ihe property is the one essential requisite to the exercise 
ofj^dris'^çtion| and that when the writ bas been issued, the prbpertj 
seized,,jppn4®inned, and sold, the jurisdiction of the court over the 
property is not affected by the fact that there was an, insufficient or 
no publication of notice to the défendant. Cooper v. Reynolds, 10 Wall. 
308.. Ib'thaî case, Mr. Justice Mïller, who delivered the opinion of 
th^'cdnrt, says to hold any other doctrine would be "to overturn the 
uniforni course of décision in this court, to unsettle titles to vasl 
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amounts of property long heldin reliance on those décisions, and in our 
judgment would be to sacrifice sound principle to barren technicalities. 
* * *'' It is believed the doctrine ofthe suprême court ofthe United 
States on this question is generally approved by the state courts. In 
Freeman v. Tfwmpson, 5S Mo. 183, 198, Judge Sherwood, after dis- 
cussing the question and citing autliorities to support the view main- 
tained in Cooper v. Reynolds, supra, says: "And I very much doubt 
■whether a single well-considered case canbe found in opposition thereto." 
Kanev, McCown, 55 Mo. 181; Johnson v. Gage, 57 Mo. 160'; Paine v. 
Moardand, 15 Ohio, 435. It is not necessary to the décision of this 
case to détermine what the doctrine of the suprême court of Minnesota 
is on thissubject. In the case of Kenney v. Goergen, 86 Minn. 190, 31 
N. W. Rep. 210, Judge Mitchell, who delivered the opinion of the 
court, said: 

"The proceedings, [by attachment against a nonresident debtor,] although 
in form in personam, are in effect in rem, and it is only by attacMng the 
property that the court acquirés jurisdiction, and then only to the extent of 
the property attached. " 

In support of this proposition, the learned judge cites, among other 
authorities, with apparent approval, Cooper v. Reynolds, supra; but it is 
not clear that the court meant to adopt the doctrine of that case in ail 
its breadth. In the attachment suit we are considering, the property 
was seized on the writ of attachment, and there was due publication of 
thé summons to the défendant also, so that the court had jurisdiction 
over the attached property under either rule. 

It is further contended that it was essential to the exercise of any 
jurisdiction by the court that the afïidavit for attachment should state 
that the défendant had property in the State subject to attachment, and 
fally describe the same. But this is not the law in Minnesota. Ken- 
ney V. Goergen, 36 Minn. 190, 31 N. W. Rep. 210. Another objection 
is that the requisite notice of the sale on exécution ofthe attached prop- 
erty was not given by the sheriff. The statu te (Gen. St. Minn. 1878, 
c. 66, § 318)expressly provides that the failure of the sherifî to givethe 
required notice of the sale of lands on exécution shall not affect the 
validity of the sale, "either as to third persons or parties to the action." 

It is further objected that the proceeding of the attachment against L. 
L. Biglow gave the court no jurisdiction to enter judgment and sell 
the lands of Lee L. Bigelow, when there was no appearance to the ac- 
tion. The: Bill was filed in the name of Lee L. Bigelow, but there is no 
allégation or proof ihat that is bis name, nor is it alleged that the at- 
tachment suit in the state court was not brought against him by his 
proper name. The cause of action in the attachment suit was a note 
signed "L. L. Bigelow," and the appellee proved that the appellant made 
and signed that note, and that he was the person sued in that action. 
Having signed the note by his initiais, he cannot, at this day, com- 
plain that he was sued on that note by those initiais. But if it was 
irregular to sue him by his initiais, it was a niatter in abatement at 
the naost, and did not affect the jurisdiction of the court. The slight 
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dîffeiériioejinrAbè spellîng ofthe/surname is not worthy of sferîoHS con- 
sidèràtîûtejîafflid: would not be if thë appellant had proved wliich apell- 
ing he prèfeCTed. The learned counsel for the appellant ci tedthe St. 
Paul City Directory in support; of the contention that "Big-e-low" is 
the proper apelling and pronunciation of the appellant's name,- and that 
it is a différent name Irom " Biglowu" On a question of spejling and pro- 
nunciation, we think, Professer Lowell and Webster's Dictionary are 
sàfer guides than the City Directory of St. Paul. Prof. Lowell spells 
the name "Biglow," (The Biglow Papers,) and when it is spelled with 
an "a" that letter is obscure or mute, (Webst. Dict.) It is the same 
name in Jaw, whether spelled with or without the "e,"and, if the ap- 
pellant did not know this when he read the published summons, it was 
becaUse he did not know his own name when he sawit. 
The decree of the circuit court is affirmed. 



Gêeèn «. City of Tacoma et al. 
(Circuit Coii7%D^ Washington, W. D. August 10, 1893.) 

BmISBUTDOMAJU— Il/LEOAt TAKIS'G— EïBOTMENT. 

Where a çity takes poss^seion of privat« lands, and constrnots a sti-eet and street 
railway tbereon, in the absence of the owner ànd without her knowledge, consent, 
or acquieacence, sbe caa thereafter maintain an action for the recovery thereof, 
notwithstaD(ling the publijo nse. 

At Law. Action by Lîliian I. Green against the city of Taconm and 
others to recover possession of land occupied as a street. Demurrer to 
complaint overrviled. 

F. H. Murray, City Atty., and Crowley & SuUivan, for défendants. 

Hanfoed» District Judge. In her original complaint the plaintiff 
claimed damages equal to the value of a strip of land situated in the 
city of Tacoma, which vVithout her consent the city bas attemptnd to de- 
vote to public use as astreet.. Upon theautliority ofthedecision of the 
suprême court of this state in Gity of Tacoma v. SMe,22 Pàc. Rep. 847, 
this court heid that Ihe attempt of thecity to appropriatethe said land 
was without légal authority, that the plaintiff had not been divested of 
her title, and tberefore Bbe could not exact compensation as if she had 
been deprivedrofisaidproperty; and on that ground sustained a demur- 
rer to said oopi plaint. iThe plaintiff then filed an aménded complaint 
setting upihertitleto tbeland as owner in iee, and alleging ouater and 
nerongfulwithholdingof possession' by?the city, and praying for a judg- 
mentthat sHe recover the said premises^ and for damages, including loss 
:6f rents and profits, and compensation for injuries done by grading the 
street aiid constructiug a street railway therein, which acts oftrespaaa 



ar3 tJleged to hâve been committed in her absence, and without her 
knowledge or consent. : The several street railwây companies joined with 
the city as défendants now appear and demur to said amended com- 
plaint op;^ gro«nd thatithe same does net state facts sufficient to con- 
stitute a cause of action. The laws of this state give to an owner of real 
property who is entitled to the immédiate possession thereof a right of 
action against any person who, being in possession, liolds the s&me 
against the owner's will, or who claims the title to, or an interest in, 
said property adverâely to such owner. And in such action every ques- 
tion affectïng the title and right of possession may be determined, and 
the owner uiay recover possession of the property, and damages. 2 Hill's 
Gode, § 629. 

The authorities cited in support of the demurrer are not in point. In 
the case tof ŒndnnaU v. Whàe, 6 Pet. 431, the suprenie court of the 
United States held that, after the dedication of land to public use by an 
équitable owner, the holder of the legaî title could not maintain ejèct- 
ment to recover it. This was on the ground that the plaiiltifif in an 
ejectment case must hâve the légal title* and also a clear right of posses- 
sion. Other authorities cited by counsel for the défendants are cases 
wbichwere decided adyersely to the plaïntiffs therein on-various grounds; 
the décision in each case being founded upon some gênerai and familiar 
rule of law or principle of equity, as in the case of RaUway Go. v. Smith, 
15 N. E. Rep. 256, inwhiGh the suprême court of Indiana held that a 
ïandowner who stands by and acquiesces until a railroad company bas 
expended ifaoney, and constructed its track across his land, so that the 
track at that point has beeome part of its line, cannot, in a court of eq- 
uity, maintain an injunction suit against a corporation which has suc- 
ceeded todts right and franchises, by purchase at foreclosuré salé, with- 
out noèice of any claim or objection on the part of such Ïandowner. In 
the case at bar the amended complaint does not show that the plaintiff 
bas ever acquiesced in the construction of a railroad across her property, 
or stood by and kept silent while the expenditure of money was be- 
ing made, nor any facts from which an estoppel can àrise. On the con- 
trary, she allèges, as if anticipating such a défense, that she was hot 
présent When the trespasses complained of were committed, and Iiot in- 
formed thereof until after ibéy were committed. Mère failure on the 
part ofia Ïandowner toconstântly guard his premises, and warn intruders 
not to trèsjjasë thereon, cannot be sufBcient cause for denying him a right 
of action tb recover his own. Lewis, Em.Dom. §§ 647, 648. 

Demuri-er ôverruled. 
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tJioTED States v. Baxteb. 

(droutt Court of AppeàU, EighOï CtrcuM. Autnist 0, 1891) 

No. US. 

Wbit ov BRBoft-^Tnt^ or Smira oqt Wbit. 

Wben a writ of errer f rom the circuit Court of appeids Is allowed wltbin the six 
. mojlths flxed by the statute, (36 St. at Large, p. 836, $ 11,) but is net aotually issued 
'% tbéclerk untll after the expliratiôn thereof, it will be dismissed, for, lu the légal 
■énse, a wrll of error la not brought u&tU it is filed in the court beloW. 

In Error to the Circuit Court of the United States for the District of 
MinneSQtji. ' 

Aotipn by George; N. Baxter against the United States to recover 
gaoneys claimed to! bei due him. as district attomey. Judgment for 
plaintiff. Both pattîes bring error. Plaintifif moves to dismiss defend- 
ant's writ of error. Distnissed. 

George N. Baxter, for thsmotioa. 

Eiigem 0- Say, oTppoaeé.. 

Before Caldwbll and Sanbobn, Circuit Judges, and Shibas, District 
Jadge. 

Sauboen, Circuit Judge, delivered the opinion of thé court. 

The judgment in this case was rendered August 31,. 1891; and while 
the wBÏt of error yrds allowed by the acting circuit judge, February 8, 
1892, it was, without fault of the district attomey, not actually issued 
until after March 6, 1892. 

No judgment or decree of the circuit court can be reviewed inthis court 
upoiiiwrit of error unless the writ is sued out within six months after 
the entry of the judgment. 26 St. U. S. p. 826, § 11. In Brooka v. 
iVorris, 11 How. 207, the suprême court, speaking by Chief Justice 
Taney, said: 

"The writ of error i» nOt brought, in the légal meaning of the term, until 
It la filed in the court which rendered the judgment. It is thé filing of the 
writ which removes the record from the inferior to the appellate court, and 
tlieperiod of limitation intist be calculated accordingly." 

And in Scarbarough y. Pargoud, 108 U. S. 667, 2 Sup, Ct. Rep. 877, 
that court expressly decided the very question presented in this case, 
and held that where the writ was allowed by the judge, but w^s not ac- 
tually issued by the derk within the time lirnited for suing it out, the 
writ must be dismissed. Oummings v. Jones, 104 U. S. 419; Musdna v. 
Gavazos, 6 Wall. 365, 360. It follows that the writ of error in this case 
was not brought within the time limited by law, and this court ia with- 
out jurisdiction. For this reason the writ ia dismissed. 
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Blewett t>. Front St. Cabx^ Ry. Co. 

Feont St. Cable Ry. Co. ». Blewett. 

tCireuU Court of Appeals, Ninth CircuU. Jaly 18, 1898.) 

t, Boin>8 — ^Action iob Penalty— Me asure of Damaoeb. 

A bond ezecuted by défendant to plalntifF, in a penalty equal to the vaine of cer- 
tain lands conveyed by plalntifl on the same date, reoited that the land was 
conveyed to an "assignée" of défendant as a part of a bonus glven to secure the 
building of a certain cable railroad, and was conditioned for the construction of 
the road. Th^ road was not built, and the bond was sued on. Held, that the 
whole penalty could be recovered, as the value of the property was a proper meas- 
iireof damages for the breachof the contract. 49 Fed. Rep. 126, affirmed. 

2. Baub — Intebest — When Aixowablb. 

Wbere the damages equal or ezceed tlie penalty of the bond, the mie is in favor 
of allbwing i^nterest from and after the date of the breach; but as the lots were 
whoUy unproductive, yielding no incoms, and this fact was ezpressly taken into 
considération by the court in disallowing interest, its finding was in the nature of 
the verdict of a jury, and should not be disturbed. 49 Fed. Rep. 126, affirmed. 

8. Parol BviDïNOE TO Vart Wbitino. 

Paroi évidence was not admissible to show that the deed which was delivered to 
and purported to vest the title unconditionally in the assignée was not to take 
efiect if the toaâ was not bnilt on account of f ailure to secure additional bonus. 49 
Fed; Rep. 126, affirmed. 

4. Pmiadinq-ttAmendments — Discrétion oï C!ourt. 

Défendant having set up snch paroi agreement in his answer, the court sus- 
itatned ademurrer thereto, and at the trial allowed plaintifl to amend his com- 
. plaint by alleging that the sole considération for the conveyance was the bond, and 
the sole considération for the bond was the conveyance. Held, that this amend- 
tUent was within the court's discrétion, not being variant from the récitals of the 
bond, and could not hâve prejudiced défendant, as the évidence admitted in sup- 

Î>drt thereof could properly hâve been admitted under the allégations of the plead- 
ngs before the amendaient. 

CrosB Errera to the Circuit Court of the United States for the District 
of Washington, Northern Division. 

Action by Edward Blewett against the Front Street Cable Railway 
Company on a pénal bond. Jury waived, and trial to the court. Find- 
ings and judgment for plaintiff for the amount of the penalty, without 
interest. 49 Fed. Rep. 126. Both parties bring error. Affirmed. 

Burke, Shepard&WoodsyXThoma» R. Shepard, of counsel,) for plaintifi". 

Hughes, Hastings & Stedrrum, (C. C. Hughes, of counsel,) for défendant. 

Before McKenna and Gilbeet, Circuit Judges, and Deady, District 
Judge. 

GiLBEBT, Circuit Judge. This is a writ of error to the circuit court 
for the Btate of Washington. Edward Blewett, the plaintifiF, brought an 
action against the défendant to recover upon breach of a bond. The 
complaint allèges that on November 23, 1889, the défendant executed 
to plaintiflf a bond in the pénal sum of $18,000, upon the condition fol- 
lowing: 

"The condition of tbe foregoing obligation is such that whereas, the said 
EdwardBlewett has granted and conveyed to Jacob Furth, assignée of tbe 
Front Street Cable Railway Company, the following described property, [de- 
Bcribing certain Iota,] heretofore deeded to Jacob Furth as a part of a bonus 
giVen to secure tbe building of the cable road hereinafter mentioned: Now, 
v.6lF,no.lO— 40 
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therefore, if the North Seattle Cable Railway Company, a corporation organized 
andexistingunder;i!ie.laf(vsotitha i^ti!(îef»|,WiJsl>jngto,n/|t8'!successorsand as- 
signa, shall, within ten (10) months from the date of thèse présents, construct, 
ready for opération, a doijble-trapk Cf^l^Ie railway of the same gauge as the 
railway of the F reStStièeéè é!fiblèBàilWîlyObnipany,àrid operate cars both 
ways thereon, from the présent terminus, [describing the line of road to be 
built,] thenittliâiQbligationishflll be void'k othecwisetobe and remain in full 
force and eflfect. " 

Thie,.!cpmplain.t , Jurthêjt lalî^ès that.pn the .same date t^o deeds were 
delivered from the plaintiff to Jacob Furths the assignée of défendant, 
conyeyiriglbàilôta mentione4 ifa for anaggregate considération 

recited th(rafeinof $18,000j and that there has Iseén a total breach of 
the condijtion 6f the bpûfi i>y the défendant, to the plaintiff's damage in 
the sum of $18,000, with interest from September 24, 1890, and costa. 

The anâweirfl%r dêbyipg;Ç'^te^^ |)ortiôn3 of the complaint, but ad- 
mitting the exécution and delïvëry of itiie bond and the deeds, proceeds 
to set up ian 4Çrïpati^e 'déféhs^ itt sttbstanc foUows: That on or 
about 'November i, 1889, the plaintiiË, to inducô défendant to con^ 
struct the €£iWe railway faèntiOPed in the bond and for the benefit of 
plairitiff'a propëity) proposèd that ïf défendant wpuldcîbnétruct said 
railway he would, as a bonus for the construction of the same and an 
induceme^jfprthe opération .ihèreoï.dphate to défendant the lots men- 
tioned iiQ th« bond; but that it was understood and agreed that, if a 
suflËcient SiibsiiJiJf çould. , Xii^^i'^je pbtained to warrant the çoristruction of 
the road, the same iwouHnotbe constructed, plaintifF would donatethe 
lotg méiiitiCiJieds â,pd thàt îp, pursuancepf suçh agreement the plaintiff 
executed the deeds and delivered the same to Jacob Furth, under the 
understanding that Furth was to hold said deeds in escrow, and should 
not deliver the sàme to défendant until défendant had constructed ànd 
put in opération the railway, and, in caSe of failùre theréin, then the 
said Furth ^^>as to reconVéy the lots to plaintiff, and défendant should 
be exoneWted ftbhl any clàîm or demand. That in pursuance of such 
agreement the défendant execUted the bdtid, and at the tinie of deliver- 
ing the same td plaintiff it was expressly agreed tjiat, if défendant 
should be unablë tP secure âuffîcient subsidy as above set forth, then the 
bond should be intill and vôîd, ftnd bf no binding forBé upon défendant. 
That the dèfeùdanl waa uriàfelé to procure sùlïïcient subsidy, ând accord- 
ingly, on October 1, 1890, Jacob Furth tendered a reconveyance of the 
lots, but plaintiff refused to accept the same; and that said Furth has 
âlways been reaidy to recohve'y thè same sînce said tibie;: but the plain- 
tiff refuses to à<it%pt thë same. A derWiirrer to this affirmative défense 
was sustained. ■ Ôiï the tria! the plàiritîff was allowed to amend his 
iûohiplaint by addiûg an àilëgation to thè èfifect that the true and oùly 
ftétuàl considération 6f' thé deeds wa» the making and delivery of the 
bond, and the actual considération of the bond was the making and de- 
livery bf thé deeds, aliitf thàt the délîverypf ail the instruments was 
simultanéous. The cHùse W£)s trié^^ court ijt'i'thout a jury, ànd 

the find.ings pf^fiif ; court were madéiiB 'fevpr of plaintiff, assessing his 
damages at .îlSs,00.0. Both partieSt haViC ; sued out writs of errpr, the 
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plaintiff assigning as error the refusai of the court to allow interest upon 
the amount fixed as damages in the bond,, the défendant making three 
principal assignments of erroi;: First, error in sustaining the demurrer 
to its affirmative défense; second, error in construing the pénal sum 
named in the bond to be liquidated damages, and adopting the same as 
the measure of defendant's liability to plaintiff; third, error in allowing 
plaintiff to amend his complaint as above mentioned. 

The first question to be considered is whether there was error in sus- 
taining the plaintiff's demurrer to the affirmative défense. This défense 
as pleaded contains inconsistent averments. It assumes that Furth 
could occupy the position of grantee in the deeds, and at the same time 
hold the deeds in escrow. It also fails to show that Furth was a party 
to the understanding therein set forth, or agreed to be bound by its 
terms. Viewed in the most favorable light that can be claimed for it, 
it can only be regarded as an attempt to vary the terms of the bond by 
proving the existence of a contemporaneous oral understanding. The 
bond recites that the lots hâve been granted and conveyed to Jacob 
Furth, "assignée" of défendant. The affirmative défense attempts to 
say that the deeds to Furth were delivered to him in escrow, to be by 
him delivered to the company upon a certain contingency, on the fail- 
ure of which the Iota were to be reconveyed to the plaintiff. The bond 
provides that the penalty therein fixed shall be incurred upon the fail- 
ure of the company to construct and operate the road witliin 10 months 
from date. The oral understanding would deuy this, and in its stead 
would prove that the bond, although sealed and delivered, was not to 
take effect or operate as a bond unless sufficient subscriptions were se- 
cured to justify the enterprise named in the bond. Counsel Ibr défend- 
ant contends that the true meaning of this pleading is that Furth was 
to hold the title to the lots in trust, and that the court should so con- 
strue it. This construction would no.t only be a departure li-om the rule 
of construction of pleadings, but, if adopted, would not alter the eS'ect 
of the pleading. The objection that it contradicts the terms of the writ- 
ten contract would in no degree be obviated. There is no allégation 
hère of l'raud, accident, or mistake in executing the bonds or the deeds, 
or in delivering the same, and this case does not fall within any of the 
exceptions under which évidence of a contemporaneous paroi agreement 
or understanding may be admitted to alter, contradict, or vary the terms 
of the written instruments; and there was uô error in sustaining the de- 
murrer. 

Neither do we find any error in the second assignment. It is stipu- 
lated that the lots were worth $18,000. The deeds recite that sum as 
the considération of their conveyance. The bond fixes that amount as 
the penalty in case of breach. The breach was total. The lots were 
still worth $18,000. The plaintiff could notcompel their reconveyance 
to him. If the offer of Jacob Furth to reconvey bas any effect, it is to 
admit that the value of the lots was the measure of plaintiff's damages. 
It is true the bond by its language does not déclare that $18,000 shall 
be deemed liquidated damages in case of breach. This omission, al- 
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thongb a strong circùtestance, is not a controUing considération in 
coûstruîng the bond. The çonrt may construe the penalty as liqui- 
dated damages in cases where the parties hftve not so nominated it. The 
construction will dépend upon the intention of the parties, to be ascer- 
tained from the whole ténor and subject of the agreement. Considering 
the circnmstanoes under which this bond was made, the objects to be 
accomplished, and the purpose of the conveyances, together with the 
difficulty of Computing the actual damage upon ahy other hypothesis, 
there is strong reason for holding that the parties to this agreement, by 
fixing the value «f the lots as the penalty in the bond, intended thereby 
to liquidate the damages in case of total breach of the conditions of the 
bond. But it is not necessary to hold that the pénal sum is liquidated 
damages. The évidence proved that $18,000 was the true measure of 
the plaintifF's damage. What benefit he might hâve derived from the 
completion and opération of the road does not appear, but it does clearly 
appearthat thé loss he suffered was, at least, the fuU value of the prop- 
erty he had conveyed away, and for which he had received nothlng in 
return. 

The permission to amend the corn plaint, which is assigned as error, 
was a matter wiilhin the discrétion of the court. Theamendment could 
not préjudice the défendant. The new allégations thus introduced were 
not variant îickn the récitals of the bond aaâ deeds. The évidence which 
was ofifered to sùstain them would hâve been properly admitted under 
the pleadings before the amendment was made. 

It remains to be considered whether there was error in not allowing 
the plaintiff interest in addition to the amount found due him as dam- 
ages. It is conceded that $18,000 is the limit of the damages that plain- 
tiff can recover, but it is olaimed that, inasmuch as that amount became 
due to the plaintiff immediately upon breach of the bond, he should re- 
cover interest upon it from that date, or at least from the commence- 
ment of the suit. The weight of American authority is in favor of al- 
lowing interest beyond the penalty from and after the date of the breach, 
in ail cases whère the damages equal or exceed the pénal sum. It is al- 
lowed, not as additional damages for the breach, but as damages for 
wrongfully withholding a payment that has become due. In this case, 
however, the court below,. in rel'using to allow interest, expressly took 
into considération the fact that the lots which the plaintiff had conveyed, 
and for the value of which he obtained judgment, were and are wholly 
unproductive, yielding no income, and, the finding of the court upon 
the amount of damages bôing in the nâttire of the verdict of a jury, we 
are indisposed to disturb it; The judgment is aflSrmed. 
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United States r. Dalles Military Road C5o. d. cL 
(dircuU Court o/ Appeals, Ninfh Circuit. Juiy 18, 1893.) 

L BqTTiTT— PLBAs— Replications— Suit to Poefbit Land Géants. 

Act Cong. Feb. 25, 1867, granted certain landa to the state of Oregon to ald In the 
construction of a military road, and authorized the sale of the lands on the certiâ- 
cate of the goveruorof the state that the road was completed. The state grapted 
the lands to a road company, and thereaf ter the governor issned the required cer- 
tificats, and the lands were sold. Subsequently, in pursuance of Act Cong. March 
2, 1889, (25 St. at Large, 850,) a suit was brought to déclare the forfeiture of the 
lands on the ground that the road was never built as required by the act of oon- 
gress, and that the governor's oertiflcate was procured by f raud. Défendants flled 
two pleas, supported by answer: (1) That the issuance of the oertiflcate was with- 
out any fraud on the part of the road company; and (2) that défendants wére bôna 
fide pnrchasers without notice of the alleged fraud. The circuit court held thèse 
pleas sufficiont in law, and dismlssed the bill. On appeal to the suprême court, 
this fleoree was reversed, the court holding that the govemment was entitled to 
fll« replioations to the pleas, and saylng that "congress intended a fuUand légal in- 
vestigation of the tacts, and did not in tend that the important interests involved 
should be determined upon the untested allégations of the défendants. " Bubse- 
quently replioations were &)ed to the pleaa. Held, that the case wa» thereaf ter to 
be tried on the issues raised by the pleas, and, if défendants were found to be 
bona flde purchasers, the bill should be dismlssed, irrespective of the question» of 
the building of the road, or of fraud in obtaining the governor's certificate. 

I> Samb— BviDBNCB— Bona Fide Pdrchasees. 

Evidence that the governor's oertiflcate of the completion of the road was pro- 
cured by fraud was inadmissible, when such fraud was not shown to hâve been com- 
mitted by the road company or ils grantees, or any one acting in its or their behalf , 
or that either had any Knowledge thereof. 

i. LANn Géants — Fobfbitube— Evibence. 

The act of congress having determined that the lands might be sold on the gov- 
ernor's certlficate of the completion of the road, and the subséquent act ôf 1874 (18 
St. at Large, 80) having authorized the issuance of patents upon the same évi- 
dence, bona flde purchasers from the road company had a right to rely on such oer- 
tiflcate, and, in the absence of any fraud or notice of fraud, évidence thàt the road 
was never in fact construoted as required by the act was ImmateriaL 

4. Same— MiUTAKT Road— CBRTiricATB oi Completion. 

The act of 1867 provides that such lands may be sold in quantities not ezceeding 
80 sections, "when the governor of said state shall oertify to the secretary of the 
Interior that 10 continuons miles of said road are completed, and so on, from time 
to time, until said road shall be completed. " Held, that the fact that the govern- 
or's oertiflcate was not given until the whole road was completed did not aâect its 
validity. 

6, Samb. 

The oertiflcate of the governor that he had "made a careful examination of the 
said road since its completion, and that the same is built in ail respects as required 
by the above-recited acts, " was a sufilcient certlficate that the road had been "con- 
struoted and completed. " 

Sk Samb— Bona Fidb Purchasers — Notiob. 

The fact that the governor's certlficate of the completion of tne road was dated 
only about eight mouthsaf ter the data of the state act granting the lands to the 
road company was not sufficient to put a purchaser from the road company on in- 
quiry, since there was nothing to show that the work may not hâve been com- 
menîsedbefore the date of such grant. 

-T. Samb — Debd— Bona Pidb Purchasers. 

In a suit by the United States to forfeit certain lands granted in aid of a military 
road, défendants claimed to be bona flde purchasers under a deed which declared 
that the road company "does hereby alien, release, grant, bargain, sell, and convey " 
to the grantee, " bis hoirs and assigns, the undlvided one hall of ail the right, tiUe, 
and Interest" of the grantor "in and to ail the lands lying and bedng in thé state of 
Oregon, granted or intended to be granted to the state of Oregon by the act of con- 
gress approved July 2, 186i, • • • and granted by the state of Oregon" to the 
grantor by Act Or. Oct. 24, 1864, "and the undlvided one half of the right, title, 
and interest" of the grantor "tosaid grant of land under the several acts aforesaid, 
whether listed and approved or otherwise, also the undlvided one hait of ail future 
right, title, and interest, claim, property, and demand," which the grantor "may 
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atanytlme hereafter acqnire to anylands by virtue of any furtheroompliance with 
the reqi)|feiqfiDts of said acts of oontcress, together with tbe hereditaments and ap- 
partenances; • * * to bave àna to nold the lands hereby granted tinto"the 
grantee, "hls helrs and assigns, forever. " Held, that this deed shows an intent to 
grant the lands themselves, and nbt merely any intercst which the grantor may 
hâve therein, and hence that it is not a mère quitclaim, such as deprives the gran- 
tee of the right to rely «pon the plea of an innocent purchase for value. U. S, v. 
Califomto & Oregon Lwnâ Co., 49 Fed. Kep. 496, foilowed. 

Appeal from the Circuit Court of the United States for the District of 
Oregon. Affirmed. 

F. P. Maya, U. S. Atty. , and A. H. Tanner, for appellant. 

James K. Kdly and A. L. Frnzer, for appellees. 

Before Gilbert, Circuit Judge, and Hawley and Mobeow, District 
Judges. 

Hawley, District Judge. Thîa is a bill in equity instituted by the 
United States;, in pursuance of the act of congress of March 2, 1889, (25 
U. S. St. 850,) to procure a decree of forfeiture of ail lands granted by 
congress to the state of Oregon to aid in the construction of a military 
wagon road from Dalles city, on the Colntnbia river, to Ft. Boise, on 
the Snake river, (14 U. S. St. p. 409,) on the ground that the terms 
and conditions of the grant hâve not been complied with, and that the 
certificate of thé governor of Oregon, upon which patents were issued 
for a portion of said lands, was procured tbrough fraud. The act grant- 
ing said lands, àmong other thihgs, provided: 

"That said road shall be consiructed with such width, gradation, and 
briaffes a8 to permit of ils regular use as a wagon road, and in such other 
spécial manner as tbe state of Oregon may presciibe." Section 3. 

"Tliat lands tiereby ^'ranted to said stHte stialj be disposed of only in tlie 
follbwirig manner, that is to say: When the governor of said state shall cer- 
tify tp tiie seci etary of the interiot that ten continuons miles of said road are 
conipleted. then aquantity of tlie land hereby gi an ted, not to exceed thirty sec- 
tions, may be sold, and so on, from Mme to titiie, until said road shall be com- 
pleted; and, if said roa<l is not corapleted within flve years, no furtlier saies 
shall be Iliade, and the lands reuiaining unsold shall revert to tbe United 
States." Sections. 

The législature of the state of Oregon, on Oetober 20, 1868, passed an 
acit granting the said lands to.fhe Dalles Military Road Company, for the 
same purpose, and upon the conditions and limitations prescribed in 
the act bf congress, St. Or. 1868, 3. 

On June 23, 1869, the governor of Oregon gave the foUowîng cer- 
tificate: , . 

"I, George L. Woods, governor of the state of Oregon, do hereby eertify 
tïiàt this plat or map' of thé UaHea military road has been duly liled in iny 
oâpcjië liy the Dalles, Militari^ iH6à\l Connpany, aihl sliows, in connection with the 
publiusiirveys, as far as saidiiuiilic surveys arecompieted». the location of the 
11(16 of route as actually sarv^yed, and upon which théir rOad is constructed, 
in âbçOidance with the j'è'i^jUiretnents of art'aot of congress iipproved Febru- 
a^ry âS, 1867, eiitulfd • An iipt gianting Ian43 to the state pf Oregon, to aid in 
the t'Onstriiflion of a miîlixry'wagon road-from ^Dalles city, on the Colunibia 
river, to Fc. Boise, on Ihe Suake river,' and with the act of the législative 
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assembly of the state of Oregoa approved October 20, 1868, entitled 'An act 
donating certain lands tq Dalles Military Road Gompahy.' J fuither certify 
that I hâve made a careful exanaination of said road since its compleiion, and 
tbattbe samé ià built in àll respecls as reqùired by the said above-recited acts, 
and that said road is accepted. * * * Geo. L. Woods." 

On May 31, 1876, the Dalles Military Road Company sold and con- 
veyed the lands granted by said acts of oongress and the state of Oregon 
to Edward Martin for the sum of $125,000. The deed conveying, this 
land was a bargain and sale deed. By divers deeds of like character, 
by and through varions other parties, the lands were therealter con- 
veyed to the défendant the Eastern Oregon Land Company. 

In October, 1889, the circuit court, in considerilig the exceptions of 
défendants to certain portions of the bill, properly held (1) that the 
acts of congress and of the state of Oregon constituted the entire statu- 
tory contract with the Dalles Military Road Company, and that the 
statute of Oregon approved October 14, 1862, relative to the construc- 
tion of roads by private corporations, having been passed without any 
référence to this spécifie grant, did not in any manner affect the question 
as to whether or not the road had been constructed in the manner and 
within the time prescribed by the act of bongress', (2) thatthere not be- 
ing anything in either pf the acts granting this land requiring the road 
Company, or any person elaiming under it, to maintain the road after it 
had been ôompleted and accepted by tbégovernment in accordance with 
the provisions of said acts, without any fraud, or notice of any iraud, to 
vitiate the àcceptance, the rights of the Dalles Military Road Company, 
and those elaiming under it, vested irrevocably lipon such acceptànce 
against the United States. 17. S. v. Dalles MÙUary Road Co., 40 Fed. 
Rep. 114. 

The défendants Henarie, Martin, and the Eastern Oregon Land Com- 
pany, by leave of the court, filed two pleas to the bill, supported by an 
answer: (1) That the issuance of the certificate of the completion of 
the road by the governor was without any false or fraudaient repré- 
sentation on the part of the Dalles Military Road Company, or any one 
in its interest or behalf; (2) that the défendants purchased the lands in 
question in good faith, Ibr a valuable considération, without notice of 
any fraud. Thèse pleas were set down for argument as to their snffl- 
ciency. The court held that both pleas were sufflcient in law, and dis- 
missed the bill, without giving the United States, as complainant, any 
opportunity to reply. U. S. v. Dattes Military Road Cb., 41 Fed. Rep. 
493. An appeal was thereupon taken to the suprême court of the 
United States, and the court, after giving a detailed statement of the 
facts and discussing certain features of the case, said that " the decree 
nmst be reversed in so far as it disràisses the bill, and the case be re- 
manded to the circuit court, with a direction to allow the plaintiff to re- 
ply to, and join issue on, the pleas." U. S. v. DaMes Military Road Co., 
140 U. S. 599, 11 Sup. et. Rep. 988. , 

When the case came back a decree was regularly entered as directed 
by the suprême court, and, in due time, replications to said pleas were 



FEDERAL EEPOETEB, Vol. 51. 

ftl^d.' Thëreàfter, by leaveofthe court, both pleas were àmended by 
sèttîîi^ put' more specifically the facts Upon whicb said pleas were based. 
ïbeièt^t allèges, among other things, that the governor of Oregon, "with- 
out jiiiy.^lse or fraudaient représentations having atany time been made 
to him by the officers, stockholders, or agents of the Dalles Military 
Roâd Company, or any other person or pérsons in its or their interest, 
and without any one or more of them having falsely or fraudulently in- 
daced'him to certify that the road of said company was constructed in 
accordauce with law, on the'23d day of June, 1869, issued in favor of 
said Company" the certificate heretofore quoted in full. It further al- 
lèges the sale of the road to Edward Martin for a valuable considération, 
and from Edward Martin and others to the Eastern Oregon Land Com- 
pany. The second plea sets out the issuance of the certificate by the 
govemorj the withdrawal from sale of the lands by the commissioner of 
the général land office oh the 18th of September, 1869; the act of con- 
gress approved June 18, IW^, "authorizing the issuance of patents for 
lands grànted to the slate of Oregon in certain cases," (18 St. U. S. p. 80;) 
alïeges: ' , 

"^hat E)dward Martin, (j^çp a résident of San Francisco, in the state of 
Califoïn|à, placing confldéncs^'in the truth of the certificate of the governor 
of thé éiate bf Oregon * *' * that the âaid foad had been duly constructed 
aceordiiigto thè rèquireraentsof the said act ofcongressî * * * and also 
placing confidence in the orderof the commissioner of the gênerai land oflace, 
* * * withdrawing thesRid lands from sale in favor of the Dalles Mili- 
tary Boad Company; and algo belle vlng that the said actof congress approved 
June 18, 1.874, wfould be carried intd effect by issuance of patents to Dalles 
Military Éoad Company for ail of said lands, — did, on the âist day of May. 
1876, purehase in good faith, for a valuable considération, * * * ail the 
lands embraced in the grant to said company, except such portions thereof as 
bad' béen previously sold by it; that previous to the time of paying the sum 
of $125,000 purehase money, and receiving said deed, the said Edward Mar- 
tin had no notice of any failure on part of the Dalles Military Koad Company 
to constrùc); and complète the said road, in accordance with the requirements 
of said act of congress apptoVed February 25, 1867, and he had no reason to 
believe that the same was not constructed in accordance with the said act of 
congress, bût, on the contraiy, he was Informed and believed that said road 
had been constructed with Such width, gradation, and bridges as to permit of 
its regular use as a wagon road; that thereupon the said Edward Martin be- 
came and was the bona flde purchaser, for a valuable considération, of ail 
said lands thenownedby the Dalles Military Road Company, which werethen 
conveyedto him by said Corporation." 

The plea then allèges the aale of certain interests in said lands, and the 
varions mesne conveyances made at différent times without notice ofanj' 
fraud, and that the Eastern Oregon Land Company now holds the légal 
title to ail thé said lands granted by the act of congress, except such as 
have heretofore been sold to other parties; 

When the case, upon thèse pleas, was calledbefore the examiner, the 
United States introduced a witness, by whom they offered to prove that 
the road had not béen constructed or completed as required by law. 
The défendants objected to this character of testimony, upon the ground 



UNITED STATES V. DALLES MILITARY KOAD CO. 633 

that, the burden of proof to establish the truth of the pleas being on the 
défendants, they should first be allowed to introduce their testimony, 
and upon the further ground that testimony as to the construction or 
nonconstruction of the road was not pertinent to the issues raised by the 
pleas and replication. The objection, having been certified to thecourt, 
was sustained. After the testimony for the défendants was completed, 
the United States again ofFered to prove that the road had never been 
constructed, and that the certificate of the governor, certifying to its 
completion, was procured by fraud and false représentations. Défend- 
ants thereupon objected to any testimony being given as to the noncon- 
struction of the road, on the ground that it was immaterial, and not per- 
tinent to any issues raised by the pleas, and objected to any testimony 
offered as to fraud and false representa,tions being used to procure the 
governor's certificate, for thèse reasons, unless it was first shown, or was 
intended to be shown, that the fraud or false représentations were made 
or used by the défendant the Dalles Military Road Company, its officers, 
stockholders, or agents, or by some one for it or in its behalf. Thèse 
objections were likewise sustained by the court. 

The Dalles Military Road Company and James K. Kelly, its prési- 
dent, and C. N. Thornbury, its secretary, on October 25, 1889, filed 
their separate answer to each and every paragraph of the bill, and there- 
in alleged that the road was constructed, in ail respects, as required by 
law, without any fraud, and gave at great length the particular manner 
and time of its construction and completion. They alËrmatively allège, 
among many other things, thatinMarch, 1869, the Dalles Military Road 
Company "had a continuons road from Dalles city, on the Columbia 
river, to Ft. Boise, on the Snake river, over which teams of eight or ten 
horses or mules or ôve yoke of oxen could and did pass over the entire 
length of said road, * * * hauling as much as five tons of freight 
at a load ; that it was constructed with such width, gradation, and bridges 
as to permit of its regular use as a wagon road;" that the governor of 
Oregon at the time of the exécution of his certificate well knew from an 
examination made by him, "and by good and sufEcient proof from reli- 
able persons examined by him, that the said road was constructed in ail 
respects as required by the act of congress," and wasfairly accepted by 
him; that the road was so constructed as to permit the transportation of 
property, troops, and mails of the United States over the same, and 
* * * was so used when said road was accepted by the governor." 
No replication was ever filed to this answer, and oh November 27, 1891, 
the court, upon motion of défendants' counsel, dismissed the bill as to 
said défendants, under the provisions of equity rules 61 and 66, for failure 
of complainant to file a replication. Thereafter complainant moved the 
court to set aside said order of dismissal, on the ground, among othérs, 
that the reply filed to the pleas of the other défendants was a sufiîcient 
replication to said answer, and, if not, that leave be granted to file a 
replication nunc pro tune, which motion was denied. On December 7, 
1891, the pleas of the défendants the Eastern Oregon Land Company, 
Henarie, and Martin came up for hearing, and the court held that the 
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pltes' K«^é tBUBtairaed by the evidènèe, àild dismissed the bill as to said 
defendahts'. Rsom the orders 6f thèl court dismissing the bill, complain- 
ant appealè to this xîourti :!!)f in i 

. ThiS 'case inraçarly ail ôf its esqential features présents ipreoisely the 
same «fuleistihna vthat were deoided ,by thia court in U. S. vii i (hlifornia cfc 
Oreè»i«li£iandiiCb., 49 :Eed; Repj 4i96,vand upon the aùthority of that case 
theijudgment of tlie circuit court shpuld be affirmed. But inasmuch as 
thej^u^tiçiriâ'involved are cMibeè to be of vital importance to many 
peisdnS in. Orégon who; hâve settled in that portion qf the state where 
the landsii^ramted aréïjocated, and'Ht whose instance the authority of 
eongitea» Jwas èbtaineditb instituté tthis. suit, as w<;ll asof great interest 
to 'the jpartiesto the suit, we.hav©'4eeiiïed it proper to more fully state 
the factoi'jand4o:agaia seview, hioraéndetail, someof the various légal 
propositions that hâve been so ably and thoroughly; discussed by the 
respective counsel in both casesvu iSîhere is reaJIy but one question in- 
volved' jn'thia case, vizijcalte thè$>léaB!iSustiained by the évidence? Itis,i 
howéver,'(aJiitended that the actofeongressauthorizingtfais suit to be 
brought required a full and eonàpleie: investigation of ail the facts pre- 
sented by, |He 'biU, and that the décision of the suprême court in this 
case reèognizëd thati right when it revèrsed the décision of the circuit 
court. ':■!..'■ ,';i'.> 'n'. ■ ■;■■■•-/ .■ (■■ :■-■• ■ ■ • 

It Jstiîue that the act ôfxiongresS authorized the suit to be brought— 

"To déteriBl!ne'%e questions of iKe 'reasonable and proper completion of 
said roa(}s itt'flcoordànce with the terâl£>Of tlie granting acts, eilber in whole 
brin parti tb* legàl efïect of the severrfi'certifloates of the governors of the 
state of Oregop uf the completion pf said roads, Hud tlie. right of resuœption 
of such giantçd lan^s by the United. States, and to obtain judgraents, which 
thé court isherèbyaiitîiorized to rendèr, declaring forfeited to the United 
States ail Sucliiàhcjs '*'*'•* which were net Constructed in accordaiice 
with reqûirenaèrits'of thé granting acts^ and setting aside patents which bave 
issued for any sUich laçds.'^âving rtnd'pfeServing the rights bf ail bona fide 
pni-cbMSers vfeUhesofaaidigiantSi or jof^.any portion of said grauts, for a 
valuable considerfttion, ifij^pyfuçl) jtherfl;be." 25 St. U. S. p. 851. 

The object bf this act '■Wâ^ to bave a hearing in the courts upon ail 
the légal issues that might be presentedby the pleadings. As was said 
by the snpïènae coùrtt 

"ït is maniiest tiiat, a}t^oiigh tlie actsays that snits are to be tried and 
^djiidiCHtëd ïn/]ik<^ ilianb^i' and by thé Sattie prlncipiës and ru les of juris- 
prudence as othërsiiitSlittéqUity, congresS intended à fall and légal in- 
vestigation of the facts, and did not intend that the important interests 
involved should bft deternjiijed upon the untested allégations of thedefend^ 
ants.» V. 8ky,Dallp& MUitary. Boc^d Co., HO U. S. 631, 11 Sup. Ct. Eep. 

The issues Xftiaedbyjtbeiple&sshouldbe tried. The United States 
was entitkd te Ile a leplieation théreto; was entitled to bave àU the 
facts halviag amy legitimate^bearing upon the trnth orMsity of the pleas 
determined iby the courtis; and the court erred in dismissing ithe bill 
without allbwirig the United States to i bave such a hearing. The déci- 
sion of the suprême court is unqùestionably correct, and it bas been. 
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strictly foUowed by the circuit court in this case. The merits of the pleas 
hâve been investigated. The décision of the suprême court recognized 
the sufficiency and validity of the pleas. This is manifest from the 
languagè of the opinion: 

"We are of opinion that the circuit court erred in not permitting the 
plaintiffs to reply to the pleas, and in disraissing the bill absulutely. It is 
proyided by rule 33 of the rules of practice in equity that the plalntiff r(iay 
set down a plea to be argued, or may take issue upon it. This does not 
mean that the plaintiff is to thake thereby sucb a conclusive élection that, if 
he sets down the plea to be argued, and it is sustained on the argument, lie 
cannot afterwards take issue on it. By rnle 34, on the overruling of a plea 
on hearing, the défendant bas a right to answer the bill. The object of 
faaving a plea set down for hearing is to induce the présentation to the court, 
as a question of law, of the matters set iip in the plea, so that, assunif 
ing thèse matters to be true in point of façt, the whole controversy may, 
perhaps, be determined as a question of law. * * • Varlous matters 
of fact are alleged in the pleas, wbich the plaintiffs bave a right to contro- 
vert, such as that there were no fraudulent représentations made to tlie gov- 
«rnor; that he made the certilicate without any fraiid on bis part; that Mar- 
tin was a bona flde purchaser for a valuable considération, without notice; 
that Henarie was likewise; and that the subséquent grantees were such bona 
Me purchasers." 140 U. S. 616, 617, 11 Sup. Ct. Eep. 988. 

The cases were sent back to be tried upon the issues raised by the 
pleas. If the plea of being 6«mo^cte purchasers was found good, then 
the bill should be dismissed. If, under the facts, it was found to be 
untrue, then the parties would still hâve the opportunity totry the case 
upon the other allégations of the bill and answer, and bave it deter- 
mined whether or not the road was in fact built as required by law. 
This is in accordance with the plain provisions of the act of congress, 
and- of the languagè used by the suprême court with référence thereto. 
Are the pleas sustained by the évidence ? Before reviewing the évi- 
dence, several preliminary questions, discussed by counsel, will be dis- 
posed of. 

Is the certificate of the governor defective? Does it comply with the 
provisions of the act of congress? Did the court err in excluding the 
évidence offered by the United States to show that the certificate was 
obtained by fraud ? Are the subséquent purchasers charged with any 
notice by any of the conditions in the various acts of congress or of the 
«tate of Oregon? Are the deeds conveying the land to the subséquent 
purchasers of such a character as to aJlow them to rely upon their plea 
of being bonafide purchasers for value? The act of congress does not 
prescribe any particular form in which the governor's certificate shall 
be issued: 

" When the governor of the state shall certify ♦ * • that any ten con- 
tinuous miles of the said road are completed, then another quantity of land 
hereby granted, not exceeding thirty sections, may be sold, and so on, from 
time to time, until the said road is completed." 

The fact that the governor's certificate was not given upon the com- 
pletion of each section of 10 miles does not afifect its validity. The 
corporation défendant might bave required the governor to examine and 
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cerëfy ;to the completion of each 10 miles of the road as it progressed, 
so «s to enable it to get certain lands, from the sale of which they might 
obtain suiBcient meahs to build other sections of the road, but it cer- 
tainly lost no rights by waiting until the road was fuUy completed for 
the entire distance. It would be manifestly unjust to hold that the 
parties completing the road with their owu means could not be entitled 
to thé betiefits of the grant, beciàuse the act stated that the lands should 
oply b^^disposed of asprovided in the act upon the completion of each 
tp 'miiep, and that the grahted lands "shallbe exclusively applied to 
tïnÇsCOTStruction of saidr road, and to no other purpose, and shall be dis- 
posed of only as the work prêtresses." If an owner of atown lot should 
nïake a (jontract with a cohtractor to construct a building upon said lot, 
arid a^ree to make paynients every 30 days as the work progressed, 
séid p^ymënts to be made upon the cerlificate of a supervising archi- 
tect tîiàt a certain amount of mateiials had been used or labor per- 
formedj and that the amount of the payments should only be used for 
the purpose of paying for the materials and for the labori, and that after 
such çontract was entered into the contractor bought and paid for ail 
the mîàtèrials, and pàid for the labor, and made no demand for payment 
until the building was fully completed according to the çontract, would 
the courts entertain a défense of the owner of the lot that nothing was 
due, because the payments were only to be made as provided for in the 
çontract, and the certificate of the architect only set forth the fact that 
the building had been completed as required by the çontract? Certainly 
not. A bare statement of the facts is a sufficient answer to the argu- 
ment of connsel. It is absolutely devoid of merit. It is claimed that 
the language of the certificate of the govemor, that he bas " made a caré- 
ful examination of the said road sinceits completion, and that thesame 
is built in ail respects as required by the above-recited acts, and that 
said road isi aecepted," is not in compliance of the act of congress of 
June 18, 1874, in that it does not certify that the road has been " con- 
structed and completedi" 

The certificate of the governor in this respect is not defective. It 
would be a play upon words; a reliance upon form instead of sub- 
stance as to the meanirig of words, to hold that the use of the word 
"built," as used in the certifica,te, is not équivalent to the word "con- 
stracted," as used in the act of congress, and, in this connection, it is 
difficult to see how it can with any degree of consistency be claimed 
that the certificate of the governor does not show that the road had been 
completed. How could he bave certified that he examined the road 
"since its completion," and that the same was built in ail respects as re- 
quired by law, unless it was constructed and completed as required by 
the act bf congress? 

The certificate substantiaUy confornas to ail the requirements of the acts 
of congress. Another allégea suspicious circumstance is mentioned and 
relied upon by coUnsel. The statute of Oregon granting this land was ap- 
proved October 20, 1868, and the certificate of the governor was made July 
23, 1869. This short period of time is Said to be such a striking thing that 
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it could Dot have "escaped the attention of the purchasers if, as they 
claim, they relied upon it when they made the purchase." Our atten- 
tion has not been called to any provision in any of the acts prohibiting 
any work being done by anybody upon the road until after the grant is 
made to some person or corporation by the state of Oregon. The cer- 
tificate of the governor does not state that the road was built in eight 
mouths,— the time intervening after the lands were granted by the state 
before the certificate was given. For aught that appears in the acts of 
congress, the act of Oregon, or the certificate of the governor, the road 
might have been fuUy constructed and completed before the last-men- 
tioned act waspassed, and, if this were true, it would not afiect the va- 
lidity of the grants, or of the certificate of the governor. Whatever 
the facts may be, it is enough to say that the purchasers were not put 
upon any notice to ascertain at what particular time, or within what 
particular time, the road was built. The governor's certificate being 
valid and suflScientupon its face, did the court err in excluding the évi- 
dence ofi'ered to show that it was obtained by misrepresentation and 
fraud? No objection was made to any évidence which the United States 
might offer to show that any fraud was committed by the Dalles Mili- 
tary Road Company, its ofBcers, stockholders, or agents, or by any per- 
son in its or their behalf. No ofifer was made to make any such proof. 
It was not proposed by the United States to in any manner connect the 
Dalles Military Road Company, or any of the other défendants, with any 
fraud or misrepresentation, or to show that it, or they, or either of them, 
had any knowledge or notice of any fraud in this respect. What was 
the use of taking up the time of the court, or its officers, in taking tes- 
timony that was wholly aud manifestly irrelevant to any issue in the 
case? The, défendants could not be held responsible for any fraud or 
misrepresentation committed by others, if any was committed by any- 
body, unless it Muaa proposed to show that they had knowledge thereof, 
or ware in some manner legaUy bound thereby. The objection to the 
évidence as offered was properly sustained. 

The court did not err in excluding the testimony ofièred by the United 
States to shçw that the road had never been built as required by the act 
of congress. The answer to the argument of counsel is found in the act 
of congress granting the lands. This act declared what should be con- 
eidered conclusive évidence as to the building and completion of the 
road. The purchasers had the right to rely upon such évidence, and 
to act upon it, if there was no fraud, or no notice of any fraud, upon 
their part, What further facts were legally necessary for them to in- 
quire intoî The act itself declared, designated, and determined the 
kind, character, and nature of the proof that would be suffident to es- 
tablish the fact of the construction and completion of the road. 

In 1874, five years after the certificate of the governor was given, 
congress passed an act which, after reciting the facts that certain lands 
had been theretofore granted by congress to the state of Oregon to aid 
in the construction of certain military roads in said state, and that there 
existed no law for the issuing of formai patents for said lands, provided: 



"pChftt in ,^;i}ft?§8 whep -thei rfl?i(^s,4p ,^li of the coEi^fcruçtioii of wnicjh saiçl 
ftinda w^ê granied, affi sli^prii j[j^J;hq çj^iitiflcate of the|;ov,eruor of the statè 
<>f Qregon, as in saîc} acts prbvldéa^ tp havè beén poh^iructed and compietéd, 
patents fof'saidl'iaiids sliall îësii^ fth "dUë form' to the àtatè'of Orepon as fast'as 
thè same tiftallv «ndelr aaid gràttts,' be' selected and cei-tîfled, unless thestatè 
of OregbnshiaÛ by'ptfbliéïiet hàve.transferred its interestà in said lands to 
any corporation or corporations, in which case the patents shall issue from 
the gênerai laauji office tp such çorpora(tipn or corporations." XS bt. U. S. p, 80- 

AU that waa ïequired by thia ôct was the fact that the governor of 
Oregon had issiied a certificate thât the road hâd been constructed and 
ebttipleted as in fiaid acts provided. The wisdoQi ôf sueh a provision is 
not the subject of discussion.' Congress creatëd the witness, and de- 
clared that his testimony, in th^shàpe of a certificatév '#buld be sufficient 
évidence that the road had been built. When this piroof was presented 
-ît' farnished àli the testimony which reasonable, prudent, and carèful 
business men, àcting in good faith, without any tnowledge or notice of 
any fraud, were required tô examine. Congress authorized patents to 
issue upon such proofs, and the officers of the government of thé United 
Statesv prior tô'thè sale of the lands tô the défendants in the pleas, had 
issiied patents upon sùch proôfe tô à portion of the lands specified in 
the grants. In the light of ali thèse faets, the purchasers certainly had 
the right to rèly upon the good fàith of the government of the United 
States, and to iict upon the ieèrtîficâté, and repose confidence in the truth 
ofthe facts therein stated, and were not required to go behind such 
proofs, and personally inspect and examine the road to see whether or 
not sàid certificate was false before purchasing the lands. There is no 
évidence in this case tending, in the slightest dêgrèe, to show that the 
purchasers had designedly abstained from making any inquiry as to the 
construction and completion of the road, for the purpose of avoiding any 
iiiformation' Gï knowledge. Thé aUthorities cited by appellauts, touch- 
ing the respOnsibility ôf parties linder such circumstances, hâve no ap- 
plication whatever to the facts of this case. • 

It is argued hère, as it was in U. S.v. Califomia & Oregon Land Oo., 
ttvipra, that the deed from the Dalleë Military Rôâd Company to Martin 
Wàs a quitclaim deed, and for that reason the défendants were put upon 
inquiry as to the title, and àré not entitled to tnaintain their pleas of 
bèing bonajide purchasers for value. The facts do not support the ar- 
gument of counsel. The deed, as We bave alrôady said, was a bargain 
and saie deed, reciting that: 

"The Company, in considération ef the sura of $125.000, to it in hand paid, 
hasgranted, bargained, and sold, released and conveybd, and by theSe présents 
it dues grant, bargHÏn, sell, release, and convey, unto tlie said party of the 
second part, his heirs and assigns, ail the lands lying and being in thestatè 
of Oregon, granted or intepdsjd to be granted to said state by act of congress 
approved February 25, A. D. 1867, * * * ancf the right to a patent or 
patents for said lands granted to said party of the flrst part by act of congress 
approved June 18, 1874, * * * Which said lands were granted * * « 
by the state of Oregon to thé said Dalles Military Eoad Company, * * * 
which said several acts are hereby made part hereof, and ail the right, title, 
and inteiest acquired, or to be ocquired, by the party of the Qrst part, under 
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the said several acts hereinbefore referred to, or either oftheva ; • * * it 
béing the intention of the pçirty ot the flrstpart to convey/and it does hereby 
convey, to thé party of the second .part, the said lands; * * * to bave 
and to hold theJands herèbygrànted, and évery part and parcel thereof, unto 
the said partyof the seciond part, ilisheirs and assigna, foi-ever." 

There is npthing in the form or language of this deed to imply, in the 
Blightest degree^tfeat the.coQveyance was only of the spéculative right, 
title, and interest of the corporation. The other deeds to the other de- 
fendants are of the same character. It is, in this connection, claimed 
that, because Martin first procured the shares of stock of the corporation 
before 'dhe déed wfls exécuted, no considération was paid for the 'deéd, 
and that fpr this réason 'the 'défendants àïehot ftoîia/depurchasers. The 
truth is, as shown by the testimonyv that Martin, acting under the ad- 
vice of counsel, procured the légal title to the stock of the corporation, 
as well as a deed direct from the corporation, for the purpose of pre- 
venting any question as to the validity of the tîtfe to the lânds. ■ There 
is nothin^in the deed, nor in the inannér in whidh it was obtained, nor 
in any of the facts relating to the purch^sè, which lègally deprives the 
défendants, pr either of them, frona asserting or , maintaining their 
rights under the plea of being bona fide purchasers for value. 

The testimony clearly shows that full value was paid for the landsj 
that before the purcbase *as made an abstract of title was preparéd by 
compétent persons, and theopinions of able attorneys as tb the validity 
of the title procured; that ey^ry précaution, as ordinarily exercised by 
cautîoùè, careful, and prudent men, was bbseryed, in order to ascertain 
whether the title was valid; that neither Martin, nor either of the other 
purchasers, had any knowledge; notice, orsuggestibn, of anykind, char- 
acter, or nature whatever, that the road had notbeen CQnstrqcted or com- 
pleted as required by the acts of congress, or of the act of the state of 
Oregon, or that there was any fraud in obtaining the governor's certifi- 
cate that it was so constructed and completed; that no notice was given 
or claim made to them, or either of them, or to any person, to their knowl- 
edge, that the United States, or any person or corporation except the 
Dalles Military Road Company and its grantees, had any claim or own- 
ership to the lands, or any part thereof, Every living witness who was 
in any way or inanner connected with tbe sale or purchase of the prop- 
erty, or was in a position to hâve known the facts, was examined by the 
défendants. No ofîer was made to contradict their testimony. G. N. 
Thornbury, who was secretary of the Dalles Military Road Company at 
the time the deed was made to Martin, andan old résident of The Dalles, 
testified that there had not been at the time of the sale any public talk 
or claim of fraud in the matter of the governor's certificate of the con- 
struction of the road, to his knowledge;, and that he would hâve been 
likely to hâve heard ofit. if there had been any such talk; that he had 
not at that time, or at any time pripr thereto,;ever heard that any one 
questioned the validity of the title of the Dalles Military Road Company, 
or that there was any suspicion of fraud in procuring the governor's cer- 
tificate, or in any of the transactions of the company. The testimony 
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ôfWillîarf Grant, wbô was secretary of the Compatjy prior to Thornbury, 
and hàd lived in the state of Oregon for over 30 years, and àt G-rant, Or,, 
within 10 miles of the ^ând grant, for 14 years, is to the sàme effect. P. 
J. Martin, who acted aa the agent of his brother Edward Martin, and 
Mr. Phelan in making the purchase, testified fuUy in regard to ail the 
transactions with the corporation and its stockholderS. The following 
questions and answers illustrate the gênerai character of his testimony: 
"Question. Mr. Martin, prier to thetime and at the time of your purchase 
of thèse lands for your brdther and Mr. Phelan, as you hâve narrated, had you 
heard any çlaim or assertion that there yras f raud in the construction of the 
Dalles military road, or in procuring the governor'scertiflcate that the same 
had been constructed, or in procuring the président of tlie United States to 
patent part of thèse lands, or the seûretary of the interior to list the same, 
or had you any information that wouW lead you to believe or suspect that 
there liad been fraud in any of thèse acts? Answer. None whatever. I never 
heard anytihing against the title, or anything différent at the time, and I cer- 
tainly must hâve heard of ît if there was any such report abroad ; I never heard 
anything goingabout, or anything against the title. * * * Ç. At the time 
you acquired this interest, did you hâve any knowledge or information that 
would iead yoii to believe there was fraud in the construction of this road, 
or in procuring the governor's certiflcate ? A. Why, certainly not, or I would 
not hâve paid niy coin for it. * * * Q. Now, you may state if, at any 
time this property was transferred to the Eastern Oregon Land Company, any 
of the incorporators of that company, or the stockhoIders therein, to your 
knowledge. had any information of any fraud in the construction of this road, 
or in the procuring of the governor's certiflcate of completion of the road, or 
in procuring thô listing of the lands by the secretary ôf the interior, or the 
issuingof patents on the part of the same by the président of the United 
States, or any fraud wbatevet connected with the business. A. Kone what- 
ever, that I ever heard of, near or remote. " 

Edward Martin is dead. James Phelan's testiniony, and that of every 
other living witness who hàd anything to do with the transaction, is to 
the same effect. It therefore alfirmatively appearà that the défense of 
bond fide purchâsers was established by compétent ând sufficient évi- 
dence, under thé gênerai rules of equity practicé, and the saving clause 
in the act of' ôongress, authorizing the commencement and trial of this 
and other causes^ ' 

It is apparent that it would hâve been ah idle, useless, and expensive 
waste of time and nieans to bave goné into the inquiry as to whether each 
and every milô of the 330 miles of road, or ôf any part of it, had ever 
been constructed or eompleted. That fact was wholly immaterial to the 
truth or falsity of the pleaa. The question as asked and the offers 
as made by coûnsel for the United States were wholly irrelevant to 
any issue raîsed by the pleas. The court did not err in sustaining the 
objections of défendants thereto. In view of thèse conclusions, it is im- 
material whether the court erred in refusing to alloW the complainant to 
reply to the anstrer of the Dalles Military Road Company, or in dismissing 
the bill as to it. The judgment of the circuit court is affirmed. 
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WisE et d. V. Jeffkbis. 
(Ofew/tt Cour; of Appeals, Nlnth Circuit. Jnly 18, 1898.) 

I, Wboncwdi, Attachment— Rbmbdibb— Replbvis. 

One whose property bas been wrongfuUy seized nnder a writ of attacbment, ta 
which he is a étranger, is notconfined to an action on the officiai bond of the stieriff, 
but may bring an action of replevin against bim Indlvidually. 

Il Bake— Défenses. 

In an action against a sheriff to recover goods, or the value thereof, taken by Mm 
under a writ of attacbment f rom tbe possession of a stranger to the writ, the faot 
that he bas subsequentiy turned them over to a receiver, in accordance with an or- 
der of court made in a third suit, to which plalntiff was not a party, is immaterial, 
since hls llability arose at the time of wrongful seizure, and was not affeoted by 
the subséquent disposition of tbe goods. 

Il Same — Pleadinos and Evidence. 

In replevfn against a sherifC for the wrongful attacbment of goods held byplain- 
tiff's agent under a bill of sale given by tbe person against) whom tbe attacbment 
was directed, as seourity for debt, the sheriff cannot prove that the bill of sale was 
made for the purpose of defrauding otber creditors, wben the only fraud averred 
in tbe answer was that the agent used tbe blU of sale, after its exécution, falsely 
and fraudulently, for tbe purpose of gaining a secret advantage over otber credit- 
ors of tbe seller. 

4 Same — Défenses. 

If tbe allégation of fraud by tbe agent were admitted to be true, the sberiSoould 
not' justify under the writ, however regular, without showing that he bad flrst 
made a tender of the sum due plaintifl f rom tbe common debtor, as required by 
Comp. St. Mont. S 1546. 

t, Bamb— Plbadinq — Amendmbnt— New Cause of Action. 

In replevin in a fedei-al court défendant pleaded in justification that he was a 
sheriff, and took tbe goods under an attaohment issued by a state court. Ât the 
close 01 plaintiffs' évidence, défendant moved tbe court to direct a verdict for bim. 
Tbis was denied, and plaintiffs tbereupon obtained leave to amend tbeir replication 
so as to allège that tbe suit in which tbe attacbment Issued was determined, the 
judgment satisfied, and the property disposed of long prior to tbe commencement 
of the présent suit ; and proof s were thereaf ter given by both parties. Seld, that 
tbe amendment did not set up a new cause of action, but was merely an additional 
replication to tbe new matter pleaded in the answer, and its allowance was within 
the court'B discrétion. 

In Error to the Circuit Court of the United States for the District of 
Montana. 

At Law. Action by Maurice Wise and others against Charles M. Jef- 
feris to recover certain goods, or the value thereof. Verdict and judg- 
ment for plaintiffs. Défendant bringa error. Affirmed. 

Toole & Waliace and W. S. Wood, for plaintiflf in error. 

CvUen, Sanders & ShdUm, F, M. Dudley, and E. W. McOraio, for de- 
fendants in error. 

Before Gilbert, Circuit Judge, and Dbady and Hawlby, District 
Judges. 

Hawlby, District Judge, This suit was commenced in the United 
States circuit court of Montana, on the 22d day of October, 1890, for 
the recovery of the possession of certain goods and personal property, or 
for the value thereof in case a delivery could not be had. The cause 
nas tried before a jury, and a verdict found in favor of the plaintiffs. 

It appears from the record that on the 18th of March, 1889, and prior 
thereto, J. E. Landsman, as the successor of Landsmaa & Co., was coiir 

V.SlF.UO.lO — il 
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ducting and carrying on the business of a clothing store in Helena, 
Mont. ; that Landsman &rCo. were jndebted to the First National Bank 
of Helena in the sum of alaout $8,000, also indebted to the plaintîffs in 
this suit, Y'fisQ et aL, désignât ed as Chicago creditors, in the sum of 
about $7,700, and indebted to divers other creditors, in the aggregate 
ampunt|ng .to. 9ver $10,000; that oij the morning of the 18th of MàVehf 
1889, thé Ôsifisso creditors and pïàintiffs Turner & Burleigh procured 
from said Landsman a bill of salé of ail the nierchandise, store tixtùres, 
afld 4rjn jîigsets pf Liapdsman & ,C.p.j for a considération, as expresséd iiï 
the biïLof salç,; of $12,500; tbatthe bill of sale "«ras, by agreement of 
partiek,'H)|^'è,tp. William Oliver, w^hoacted as the agent of the plaintiffs 
in^ this suit; "that said Oliver tbok possession of said goods and store for 
said parties; that in the forenoon of said day Charles M. Jefferis, dé- 
fendait thereili, -as sherifF of Lewis and Clarke county, Mont., levied,' 
sei?ed'liîibti, .and toolî possession of said stock of goods under and, by 
virtuftiof a' certain writ of attachment, issued out.of the district court 
iïi'.àifji, for Lewis and Clarke cbùpty, Mont. , in a suit brought by the 
First National Bank of Helena against J. E. Ijandsman & Co. ; that at 
tlpe ti|Qe of this levy the said Oliver demanded from Jefferis the posses^ 
swnoï. said goods, which was refused; that the return upon said writ of 
attëiJîttnent, as «ladeby Jefferis, states that he attached the property"in 
the possession of William Oliver." .During the trial of the case it ap7/ 
peared>froih the évidence that the bill of sale was given to Oliver as se- 
ciiiity.jfdr the indébtpdness due from, Landsman & Co. to the Chicago 
plaintiffs, in the sum of $7,741. 81y and the indebtedness due to Turner 
<fe Burleigh, the other plaintiffs, jh tbe sum of $108.85 or thereabdiits, 
and it was treated throughout the trial "as a chattel mortgage. 
'■.K^nierbus bîUs ôf exception were.takenat différent stages of the trial, 
and there are several spécifie assignments of error, some of which relate 
to and are dépendent upon the characterand condition of the pleadings, 
arid dtherg td thë instructions and" 'rulihgs of the court. The pleadings 
of both parties were, at différent times, by leave of the court, amended in 
sèverrtl particulars. In the original answer Jefferis alleged that ail his 
acts *were pBribniiéd sçilely in his officiai càpacity as sheriff, and in the 
performance of diities' enjoined tipoto him by law; that he levied upon 
and took possession df'^àîd goods iatïder the writ of attachment in the suit 
of thê First National "Batikof Heïèha àgainsl Landsman & Co., and re- 
tained possession. thereof until the 20th of April, 1889, "when he was 
SUpérseded in pôsseséibn thei'éof by one Màrcus Lissner, who was duly 
appointed a receiver, with fuU power and authority to receive, takè, 
hold, and dispose of the said goods in a certain suit and action wherein 
Max Sternbefg wàS- plfiiritîff ànd' J. E. Landsman & Co. were défendants." 
liljjon the trial Jefferis ôffered the complaintand attachaient in said suit, 
tiie pétition of "plaiiltiff'Sternbei^, the order of the judge appointing the 
rèceîver, and thé oatli àttd bond' of the receiver. The admission of thèse 
papérB'as' eviden<js t(ras 'objected to upon the ground that, if a portion 
df the record in thé 'c&^ was to be introduced, the entire record should 
gO in, and for the fur^her reasôn that the papers offered were irrelevant 
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aùd imniaterial under the issues, which objection was properly sustàined 
by the court. 

If the sheriff wrongfully seized the property in the first instance, hi^ 
liability was then incurred, and he could not relieve himself froni such 
liability by proof that he subsequently delivered the property to an- 
other person upon the order of the court made in the suitto which plain- 
tiffs wére not parties. "The action is for a trespass, and the wrongdoer 
cannot avoid liability by hànding the fruits of his trespass or wrong over 
to ânother." Duke v. Vincent, 29 lowa, 309- The plaintiffs, having 
acquired a right of action, could not be held to hâve lost it under such 
circumstancès, and the défendant was not discharged from any respopëi- 
bility which he had inèurred. Livermore v. Northrup, 44 N. Y. H2. 

At the close of the testiniony upon the part of plaintiffs, the défend- 
ant, Jefferis, moved fora nonsuit, which he subsequently, by leave of the 
court, changed to a motion to instruct the jury to fînd a verdict for de- 
fendant. This motion was denied. Thereupon plaintiffs obtained leave 
of the court to tile an amendaient to their replication to deléndant's an- 
swer. This amendmeut, among other things, alleged that the défendant 
had levied upon the goods in questiori Under the writ of attachment is- 
SUed in the suit of the First National Bank of Helena against Landsman 
<fe Co., and that said suit had been terminated and completed by the ren- 
dition of judgment therein, and that said judgment had been fully sat- 
isfied and discharged long prior to the commencement of this Suit, and 
that said property, having been disposed of, was no longer held under 
or by virtue of any process of the state court, and that ail interest which 
said court ever had in and to said property had long since ceased and 
terminated. The contention of Jefferis is that the court erred in refus- 
ing to grant his motion, because, as the évidence and pleadings then 
stood, it appeared that the goods were in possession of the state court, 
and therefore it is argued that the United States circuit court had no 
jurisdiction of the case. 

The record does not purport to contâin the évidence offered by plain- 
tiff, and, in the absence of such a statement, it would be our duty to 
présume that there was évidence sufïicient to sustain the action of the 
court. It is, however, unnecessary to discuss that question, as we are 
of opinion that the court did not err in allowing the amendment to the 
replication, setting up the true state of facts concerning the possession 
and disposition of the goods; and, even if the court erred in denying 
the motion, the error was cured by allowing the amendment, and by 
subséquent proofs offéred by both parties. 

It is always wîthin the discrétion of the court to allow amendments 
to the pleadings, at any stage of the trial, so as to conform to the triith. 
Eut it is contended by Jefferis that the allowance of the amendment 
changed the cause of action, and worked a vital injustice to him, in this: 
that the cause of action as originally brought was against him as an in- 
dividual, and that the amendment introduced a new cause of action 
against him as ah officer; and référence is made to section 1546, Comp. 
St. Mont., which proVides that "personal property mortgaged may be 
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taken on attachment or exécution issued at the suit of a créditer of the 
mortgagoir, but, before the property is s'o taken, the officer must pay or 
tender tp the mortgagee the amount of the mortgage, or must deposit 
the amount with the county treasurer of the county in which the mort- 
gage ig filed, payable to the order of the mortgagee." Counsel assume 
the lacts to be that Jefferis, before levying on the property, tendered 
plaintiSs the sum due them, and thereupon claim that the seizure was 
lawful, under the statute, and that the only remedy which plaintiffs 
had was an" action against Jefferis on his officiai bond as sheriff, and 
rely upon Wood v. Franks, 56 Cal. 218, in support of their views. It is 
a Bufficient answer to the argument of counsel upon this point to say (1) 
that there was no proof in the record that any tender was made; (2) 
that the amendment did not introduce any new or différent cause of ac- 
tion. It was simply an additional replication to the new matter set up 
in defendant's answer,;for the purpose of allowing évidence to be intro- 
duced showing that the goods and personal property had been disposed 
of, and were not, at the time of the commencement of this action, in the 
custody of, or under the control pf, the state court, or that défendant 
held the property by virtue of any process of the state court. 

Plaintiffs were not confined to the remedy afforded by an action upon 
the officiai bond of Jefferis, From tie facts of this case, as they appear 
in the record, they wère entitled to recover in the form of action chosen 
by them, although they might bave obtained their rights in another and 
différent form of action. Lammon v. Feusier, 111 U. S. 19, 4 Sup. Ct. 
Rep. 286. The défendant, Jefferis, having levied upon and taken the 
property of a stranger to thé writ, if unable to justify his taking, might 
be sued therefor in any form of action which the party whose rights had 
been invaded might elect to pursue. 2 Freem. Ex'ns, § 272, and au- 
thorities there cited. Under the law of Montana, anaction of claim and 
delivery or trbver would, lie against a sheriff who wrongfully takes pos- 
session of Personal property under a writ of attachment, — Griswold v. 
Boley, 1 Mont. 646; Boley v. Griswold, 20 Wall. 486; Sweeiiey v. Lomme, 
22 Wall. 213, — and it bas been frequently decided that an action of re- 
plevin, or of claim and delivery, might be maintained by the mortgagee 
of Personal property against an officer who, under a writ of attachment 
in a suit against the mortgagor, levied upon and took the property from 
the possession of the mortgagee, — Noms v. McCanna, 29 Fed. Rep. 757; 
Ranhine v. Gréer, 38 K.an. 843, 16 Pac. Rep. 680; Sherman v. Finch, 71 
Cal. 68, 11 Pac. Rep. Mt ; Stevenson v. Lard, (Colo. Sup.) 25 Pac. Rep. 
313; MerriR v. jDmtow, 73 Mich. 628, 41 N. W. Rep. 823; Wood v. 
Wdrmr, 104 U. S. 786; Whitney v. Swmsm, 43 Minn. 337, 45 N. W. 
Rep. 609. 

The action of replevin was formerly brought to test the legality of a 
distress, and could not be maintained in any other case; but, under the 
statutes and more modem décisions of the various courts, the action can 
now be sustained for any wrongful taking or unlawful détention of the 
persorial goods and property of another. This action belongs to the 
same class as trespass, trover, and detinue; the governing principleg 
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controUing each of thèse actions beîng in many respecta analogous, but 
the form of proceeding is in some respects dififerent. The common-law 
action of replevin is in several states superseded by the action of claim 
and delivery, which takes its place and is controlled by statutory pro- 
visions, embracing some of the essential features of replevin and trover. 
When the personal property has been disposed of, and cannot be recov- 
ered, the action of trover would furnish an adéquate remedy; but in an 
action for claim and delivery, as ia replevin, when it appears upon the 
trial that an actual delivery of the goods cannot be had, the court might, 
especially in cases where no objection is made on this ground, render a 
judgment only for the value of the goods and damages for the détention 
thereof, (Morris, Rep. § 774; Boley v. Grisivold, supra; McGraw v. Pranh- 
lin, (Wash.) 25 Pac. Rep. 911;) or the court might, as it did in this 
case, render an alternative judgment, which could be enforced as a money 
judgment, (Morris, Rep. §§ 509, 772.) 

At the close of the trial, it appearing that there was a defect in the 
statutory undertaking for the issuance of the writ of attachment in the 
suit of the First National Bank of Helena against Landsman & Co., 
the court charged the jury that the attachment was void, and that Jefferis 
could not, therefore, justify under it; "that his défense that themortgage 
to Oliver was fraudulent * * * as to the creditors for whom hè 
acted fails, and you must not consider any of the évidence upon the 
point as to whether the mortgage to Oliver for plaintiffs was in fraud 
of creditors or not." This ruling of the court was in conforraity with 
the décisions of the suprême court of Montana, to the effect that when 
a sheriff, by" virtue of a writ of attachment or exécution, levies upon 
the property in the possession of, and claimed by, a third person, who 
is a stranger to the writ, he cannot justify his seizure of the property 
by attacking the sale to the party in possession as fraudulent against 
creditors, without showing that ail the preliminary proceedings were 
regular and sufficient to authorize the issuance of the writ. Hootman 
V. Bray, 3 Mont. 409; Ford v. McMaster, 6 Mont. 240, 11 Pac. Rep. 
669; Marcum v. Coleman, 8 Mont. 196, 19 Pac. Rep. 394; Palmer v. 
McMaster, 10 Mont. 890, 25 Pac. Rep. 1056. The same pririciple is 
announced in the courts of several other states; but it is opposed to 
the law as applied to the process and ofïicers of the United States 
court, as held in Mattkews v. Densmore, 109 U. S. 216, 3 Sup. Ct. Rep. 
126. But, be that as it may, it is our opinion that the action of the 
court in withdrawing the question of fraud in the sale of the goods by 
Landsman to Oliver should bave been sustained upon the ground that 
there was no allégation in the pleadings that would hâve permitted the 
question of actual fraud to be submitted to the jury. The charge of 
the court must be construed with référence to the fraud as alleged in 
the pleadings. There are no averments in any of defendant's answers 
that the sale of the goods to Oliver was made with the intent to hin- 
der, delay, or defraud creditors. The only averment of actual fraud 
is that Oliver, after the bill of sale had been executed, used the same 
fraudulently and falsely, to gain a secret advantage against other cred- 
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itors of tfab Baid LftndsmaD'&.Co.v by insisting and blaitning thàt there 
Wda due to thè créditons for whom he was aeting the full sum of $12,- 
600,— *-the araount mettioned in the bill of sale; that the said Landa- 
man & Co. were not indebted to said creditors in any amount exceed- 
ing tfaesum of $7,741.87; and that said Oliver used, and intended to 
«se, the said bill of sale "to work a fraud and extort mone^." No 
fiaud whatever is alleged against Landsman & Co. 

The fraud charged relates solely to the fact that Oliver attempted to 
make an improper use of the bill of sale. If the allégation of fraud by 
Oliver isadmitted to be true, the défendant, JefiFeris, could net justify 
under the writ of attachtnent, however regular ail the proceedings might 
hâve been, without first showing that a tender was made to Oliver of 
fhe amoùht admitted to be actually due to the creditors for whom Oli- 
ver acted prior to, or at the time of, the levy of the writ of attachment. 
No such proof appears in the record. The verdict of the jury fixed the 
value of the goods at $7,741.87 for the Chicago plaintiffs, and $108.85 
for plaintiffs Turner & Burleigh, aniounting in ail to $7,850.66. It 
does not, therefore, afiBrmatively appear that défendant was injured or 
prejudiœd in any manner by the charge of the court withdrawing the 
question of fraud, as alleged in the pleadings, from the considération of 
the juryi We deem it uhnecessary to discuss the questions presented 
in the. other assignments of error. It is enough to say that we bave 
oarefiiUy ezamined the same, and find them untenable. 

The judgmeut of the circuit court is affîrmed. 
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(Circuit Court, D. Oregon. August 9, X892.) 

No. 1,986. 

L lIimiOIPAI. CORTOBATIOSS— DEFECTIVB STHEBTS— LiABILITT of CORI>ORATn OPinCBBS. 

By ItB charter, the oity of Portland Is declared not to be liable to any one for an 
iniliry resultine from a defeetive condition of the streets; but any offlcer thereof 
wbo by his " wUlful neglect" thereabout, of a duty enjoined by law, causes such 
Injurr. IsBo liable. 

a," BaMB— WltLFUL NbOLEO*. 

The common council is bouhd by the charter to provide by ordinance for tho re- 
pair of the streets, and if it willfuUy neglects so to do the membera thereof are lia- 
ble personally in damages to any one who is injured in conséquence thereof. 

Si Bame— NoTtOB OF Depbotb. 

The common council cannot be said to wlUf uUy neglect to order the repair of a 
Street, ùnless it has aotual or constructive notice of Its defeetive condition; and the 
fact that the defeot Waatdpen' Ma common observation is such constructive notice. 

At Law. Action by William Ingate Balls againat Tyler Woodward 
and others, constituting the common council of the city of Portland, Or. 
Tried to the court without a jury, Findings and judgment for défend» 
Bnts. :/.:■...!„■,:,■ 

Pavl R, Deady and JbAn M. Bower^ for plaintiff. 

William T. Midr, for défendants. 
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Peady, District Jndge. This action is brought by the plaintiff, a 
subject of Great Britaln, againat the members, personally, of the com- 
mon council of the eity of Portland, to reodver the sum of $^7,500, as 
damages, for an injury to bis right ankle, caused by stepping on a defect- 
ive plank in a sidewalk on the south side of Washington street, in front 
oflotS, block 177. 

The action was tried by the court without the intervention of a jury. 
The évidence establishes the foUowing conclusions of fact: 

(1) Thaton NovemberQ, 1891, theplaintifCsteppedoutof McGinn's bakery, 
onto the wooden sidewalk, about a foot or eiglit inches below the sill of the 
doorway; the plank cracked, and sank down to the ground, a distance of 
about three and pne half inches; his foot turned in nearly at right angles 
wjtli his leg, stretching the ligaments on the. outside of the ankle materially, 
and probably rupturing the middle division thereof ; the skin on the outside 
of the leg, for a few inches above the ankle, was abiaded by coming in con- 
tact with the edge of tflie adjoining plank, which remained in position. 

(2) The plaintiff wastaken in charge by a compétent physician, and treated 
carefully; he remained in a recumbent position for about six weeks, and is 
now able, with the help of a cane, to walk fairly well, and the skin wounds 
are well healed up. . 

(3) The plaintiff is between 45 and 50 years of âge, weighs about 200 
pounds, and is a contracter by occupation; the injury to his ankle is serions, 
and probably permanent, in the sensé ihat, owing to the relaxed condition of 
thé ligament, it is liable to displaceuient f rom slight causes. 

(4) Abont 20 years before, the plaintift's leg had been severely bruised 
about midway of thejibula, and theie is some appearance of varicose veins 
thereabout, but there is no sign of any such veins about the ankle joint, and 
the injury to his ankle is not affected by any such cause. 

(5) The plank that broke with the plaintiff was deeayed from below, but 
apparently Sound when viewed from the surface, and toordinary observation; 
and the défendants had neilLer actual nor constructive notice of its defective 
condition. 

(C) The plaintiff 's gênerai damage by reason of the premises is estiinated 
and flxed at $1,500, to which must be added the sum of ®300 for medicines 
and médical attendance, — in ail the sum of $1,800. 

The following is the conclusion of law: 

(1) Tlie défendants are not liable to the plaintiff in damages for the injury 
sustained by him. 

The conclusions of fact require no explanation, but a few words as to 
the conclusion of law will not be amiss. 

Section 184 of the charter of the city of Portland (Sess. Laws 1891) 
provides that the city of Portland is not liable to any one for an injury 
to the person on account of the condition of any street therein; but this 
section does not exonerate any ofRcer of the city of Portland, or any 
other person, from such liability, where such casualty or accident is 
caused by the willful neglect of a duty enjoined upon such officer or per- 
son by law, or by the gross négligence or willful misconduct of such of- 
ficer or person in any other respect. 

In O'Harra v. Portland, 3 Or. 525, the suprême court held this sec- 
tion, so far as it exempted the city from liability, to be constitutional. 

In Bankin v. Buchrimn, 9 Or. 253, a case arising in East Portland, 
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tfaçi court held, under a similar section in the charter of that place, that 
wbile ihe city was thereby exempted from liability, in such cases, the 
trustées, whom it held to be enjoined by law to keep the streets in re- 
pair, were net, in case of their "willful neglect" to make sucti repairs. 

Subdivision 13 of section 37 of the charter gives "the council power 
and authority within the city" to provide for the repairing of sidewalks; 
and section 38 déclares that this "power and authority can only be en- 
Ibrced or exercised by ordinance, unless otherwise expressly provided," 
which I do not find to be the case. 

Section 8 of the charter providea for the élection of a street superin- 
tendent, and section 57 prescribes bis duties, and authorizes him to ap- 
point deputies. Among his duties is to " keep himself informed of the 
condition of the public streets and grounds, and to see that the pro- 
visions of ordinances relating to thé repair of streets * * * are 
strictly çomplied with." 

; On this State of the law, in my judgment, the members of the com- 
mon council bave no duty in relation to the repair of streets, except to 
provide by ordinance for such repairs; and "neglect" to do so, which 
will make Ihem personally responsible, must be "willful," that is, in- 
tentional or designed. 

When the council bas notice, either actual or constrùctive, of the de- 
fective condition of a street, and omits to provide for its repair, such 
omission doubtless amounts to "willful neglect," and the members are 
personally responsible to any one who is injured thereby. 

Constrùctive notice of a defective street is where the same is notorious, 
-^open to common observation. The defect in this sidewalk was not of 
this kind. It was secret, and numbers of people passed over it every 
day about the time of the accident without observing it. 

Where the city is liable for injuries resulting from defective streets, 
the knowledge and neglect of a subordinate officer, as the superintendent 
of streets, is that of the City. But where the city is not liable, and the 
officer who is guilty of "willful neglect" in the premises is liable, the 
knowledge or neglect of one person is not to be imputed to another, ex- 
cept, it may be, where the relation of principal and deputy actually ex- 
ista between them. 

i It was the duty of the superintendent of streets, by himself and his 
deputies, to keep informed of the condition of this sidewalk, and to carry 
out the provisions of any ordinance for its repair. The "willful neg- 
lect" of himself or deputies-, in either of thèse particulars, is not imputed 
to the city, but he is personally responsible to any one who is injured in 
conséquence thereof. 

It does not appear whether the council ever had passed any ordinance 
for the repair of this sidewalk or not; but being one of the principal 
thoroughfarea of the city, the presumption is that they had. Still, be- 
fore the superintendent could be charged with neglect in this respect, 
that fact would bave to be shown. 

Nor am I prepared to admit that the omission by the council of any 
a)ct involving législative discrétion is such a neglect as would render the 
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members thereof liable to any person who may be injured in consequenc» 
thereof. For the exercise of his judgmeni in this respect he must an- 
Bwer to his constituents. But an order or ordinance for the repair of a 
sidewalk on an established street is rather an administrative act than a 
législative one. It is a duty enjoined by law, and I think the "willful 
neglect" to perform it renders the members of the council liable to a 
person injured in conséquence thereof. 

Besides those cited, the foUowing authorities hâve been consulted in 
the préparation of this opinion : Rice v. Des Moines, 40 lowa, 638; Fwr-' 
nell v. City ofSt. Paul, 20 Minn. 117, (Gil. 101;) Rosenbergv. Des Moines, 
41 lowa, 415; Market v. City of St. Louis, 56 Mo. 189; City (^Atlanta v. 
Perdîie, 53 Ga. 607; Lindholm v. City qf St. Paul, 19 Minn. 245, (Gil. 
204;) 2 Dm. Mun. Corp. § 1025. 
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(Circuit Court of AppeaU, E^^hth Cin-culU July 25, 1892.) 

No. 8«. > 

Ri-iLBOAD Companibs—Neoligbncb— Collision ov Trains at Crosbino oï Tbacks. 
In an action against two railroad companies to recover for personal injuries sus- 
tained in a collision at a crossing of their tracks, a verdict was rendered against 
one Company and in favor of the other. Held, that the former could not complain 
that the verdict in favor of the latter was contrary to the évidence, for, if itselï 
guilty of négligence oontributing to the injury, it was liable for the entire damages. 

Samb — Evidence. 

In au action against a railroad company for personal injuries sustained in a col- 
lision of its f reight train with the passenger train of another company at a cross- 
ing ôf their tracks, it appeared that the frelght train was stopped about 150 feet 
before reaching the stopping post; that the view was there much obstructed by 
tlmber: that the engineer got down and walked around his engine to the west, and 
gotnpon that side; that before starting he gave two blasts of the whistle, the 
firemau rans the bell, and he opened the throttle; that he could not see to the east 
from his position on the west side of the cab, but was keeping a lookout to the 
west; that as the engine started the fireman looked to the east, and then went to 
shoveling in ooal; that the engineer first saw the other train when it was direoUy 
on the crossing, about 100 feet in front of him; and that he reversed the engine, 
and applied sand to the rails, but was unable to stop. Held, that thèse facts 
showed négligence, and justifled a verdict against défendant. 

Samb— Appeai/— Hakmlbss Erroe. 

At the trial it appeared that the f reight train was not on schedule tlme, and 
counsel reàd to the jury the Arkansas statute, which provides that every railroad 
company "shall start and run their cars for the transportation of passengers or 
property at regular times, to be fixed by public notice. " Appellant company t6- 
quested an instruction that this statute had no application to the case, that thd 
running of a f reight train "wild" was no évidence of négligence, and that the 
question ol négligence was to be determined solely by what took place at the cross- 
ing. This request was ref used, but the charge given related only to the alleged 
négligence at the crossing. Held, that whiie the refusai was technical error, yet 
the error was harmless, in vlew of the f act tbat the évidence conclusively showed 
négligence at the crossing. 

ELame. 

Technical errors in the admission of testimony respecting the speed uf the 
f reight train at thetimeof collision were harmless, in view of the f act that tita 
train \vas moving at !>uch speed that it could not be stopped witbin the 100 feet at 
which ttîe engineer first saw the other train on the crossine. 
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i BVTOBjîoa— Admïssibilitt. ,, , 

Jnân àetibn for persdnal Injuries, thère was read the deposltien of a physlolan, 
Who bad ezamined plaintifl pendlwg the suit. On cross-examinatipn, he testifled 
that.li^âiagDosis 01 her condition waa based on apbysical examination, and on 
stateménts made by her in replyto questions. He also detailed some bf the ques- 
tion be put to her for the purpos© of testing her good faith, and her answers 
th^retp. ; Meld, that the admissibîlity of thèse questions and answers was not 
affeoted'by the factthatthey 'vréré made ttfter the suit was oommenoed; and asit 
wss apparont that theywere merely introduoed for the purpose of showjng that 
the physioian's opinion as to her condition was partly based on her statements, and 
not as direct évidence of her past suflerings, the jury oould not hâve beea misled 
thereby. 

A, PspoèmoNa-^BoppKBBSioN-— Teohiiioai< Defbots. 

Dépositions will not be suppressed for merely technlcal defects, in the absence 
of àny showitig of in jury, when it appears that counsel for both parties were prés- 
ent, and participated In the exàminatiôn of the witnesses. 

In Error to the Circuit Court of the United States for the Western 
Division of the Eastern District of Arkansas. 

Action by Eugenia Stoner against the Kansas City, Ft. Scott & Mem- 
phis Railroad Company and the Little Rock & Memphis Railroad Com- 
pany to recover damages for personal injuries sustained in a collision of 
trains at a crçesing of their tracks. Verdict and judgment against the 
former compàny, and in favor of the latter company. The Kansas City 
Company ,l;!ri;^ig8 error. AfErmed. 

Among the various assignments of ei:ror was one alleging that the 
court erred in denying defendant's thotion to suppress certain déposi- 
tions, which motion was made on the foUowing grounds: 

(1) Becaiise there was no caption to the dépositions. Neither was there 
any cértitiçatéàhnexed stàting the place wbere the suit was pending, and be- 
cause the dépositions were not taken bef^re any officer authorized by law to 
take dépositions. (2) The certiScate did not state auy reason for taking the 
dépositions. (3) It did not state that the witnesses were sworn to tell the 
truth, the whole truth, or that theywere cautioned. (4) It did not state 
that thê dépositions were by the offlcer taking them sealed up and delivered 
totbis court. 

The heaidijig to the dépositions was simply as follows: 

"Eugenia Stoner vs. K. C, F. S. & M. B. R. Co. and L. R. & M. B. B. 
Co. Dëpositibns Gr. H. Babcock, Mrs. G. H. Babcock, and Dr. F. S. Bay- 
mond( (taken at circuit clerk's office, Nor. 16, 1891.)" 

The certificate recites: 

"I, John A. Strebl, clerk of the circuit court of said çounty, do bereby 
certify that the dépositions of the foregoing witnesses, Geo. H. Babcock, 
Mrs. G. JË. Babcock, and Dr. F. S. Baymond, were taken at my office in 
Memphis, Tenn., before me, in the présence of counsel for plaintlff and de- 
fendant; that the questions and answers thereto were taken bya stenogra- 
pber; that sai4. witnesses bave read the dépositions in my présence, and bave 
subacribed the aame after making corrections, as notes. I further certify 
that eaoh of the witnesses was duly sworn, and tbat the dépositions bave 
not been altered, or in any manner changed, after they were talcen. Given 
under my band and seal of court at office in Memphis, this 23d day of Ko- 
vember. 1S9L Jno. A. Strebl, Clerk. 

"By L. E. BoswEix, D. C." 
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Frank Hagerman, I. P: Dana, and Q. H. Trhnble, (Wallace Pratt, of 
counsel,) for plaintifF in error. 

Joseph W. Martin, {W. B. Denson, of counsel,) for défendant in error. 

Belbre Caldwell and Sanborn, Circuit Judges, and Shieas, District 
Judge. 

Shiras, District Judge. The material facts appearing on the record 
in this cause are as follows: On the 9th day of July, 1890, the défend- 
ant in error, Mrs. Eugenia Stoner, a passenger on the Little Rock & 
Memphis Railroad, was injured in a collision which took place between 
the passenger train on that road and a freight train on the Kansas City,- 
Ft, Scott & Memphis Railway at or near Sibley, Ark., where the nained 
Unes of railway cross each other at grade. To recover for the injuries 
she received, Mrs. Stoner brought this action in the United States cir- 
cuit court at Little Rock, Ark., against both companies, and on the 
trial before a jury she recovered a verdict against the Kansas City, Ft. 
Scott & Memphis Company for the sum of $5,000, the verdict being in 
favor of the Little Rock & Memphis Company. To reverse the judg- 
ment entered on this verdict the former company brings the case to this 
court. It is évident that on the trial belbre the jury each of the de- 
fendant companies sought to throw upon its codefendant the blâme for 
the collision, and in the argument before this court counsel for the 
plaintitf in error urge that the verdict in l'avor of the Little Rock Com- 
pany is contrary to the charge of the court and contrary to the weight of 
évidence. Whether the finding of the jury in this particular is or not 
justified by the évidence is whollyimmaterial in determining the issues 
between Mrs. Stoner and the Kansas City Company, for if the latter 
Company, by négligence on its part, aided in causing the collision, then 
Mrs. Stoner has thé right to recover from that company full compensa- 
tion for the injuries she suffered, regardless of the iàct that the Little 
Rock Company might also hâve been in fault. 

The first error assigned is that the trial court should hâve directed 
the jury to return a verdict for the Kansas City Company, as requested 
by it, and in support of the proposition it is argued on behalf of the 
pîaintiff in error that there was in fact no évidence showing négligence 
on the part of that company. If we leave out of considération ail the 
testiniony save that adduced on behalf of the pîaintiff in error, yet this 
contention of counsel is wholly without foundation, for as we under- 
stand the testimony of the engineer and fireman in charge of the Kansas 
City train, taken in connection with the admitted facts of the case, it 
appears conclusively therefrom, not only that there was évidence of 
négligence on part of that company requiring the submission of the issue 
to the jury, but, further, that no other conclusion than that reached by 
the jury was possible under the testimony given by thèse witnesses. It 
is not disputed that the printed rule of the défendant company requîred 
ail trains on its road to be halted before crossing an intersectiug line 
of railway at the stop posts placed in the neighborhood of the crossing; 
that the stop post at this crossing was located 218 feet from tiie crossing, 
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aad that, frotn the heavy growth of timber, trains on the two roads 
were nbt readily observable from each other until they had reached the 
stop posts, that on the Little Rock line being located 250 feet from the 
Crossing. Aside from the provisions of any spécifie rule upon the sub- 
ject, the law requires of parties charged with the control and manage- 
ment of trains moving upon intersecting Unes of railway that as they 
approach a crossing they must exercise due care to secure the safe pas- 
sage of the train over the same, and in this respect they owe this duty 
not only to those whose persons or property may be upon the train con- 
troUed by them, but also to those who may be upon the train of the 
other intersçcting Une. In the performance of this duty it is incum- 
bent upon the parties in control of the train that they shall exercise a 
proper lookout for the approach of another train, and they must also 
hâve their owu train under proper control, so that, if need arises, it can 
be promptly: stopped. 

The :l3"aiix rnen know, and are bound to know, that ail points where 
Bailwaylines cross at grade are places of danger, and they must, in the 
handling: of the trains intrusted to them, exercise the care which the 
présence of this known danger demands of them. , Certainly it would 
be négligence of the grossest kind to attempt to make a crossing without 
taking pains to see whether there was another train at or near the cross- 
ing, and without reducing the speed sufSciently to place the train under 
the reasonable control of the eugineer, for, unless thèse précautions were 
taken, a collision would be inévitable if another train happened to be 
upon the crossing, even rightfully, when the other reached it. As aids 
in securing the exercise of proper care on part of the train men, the com- 
panies place, at proper points, stopping posts upon their roads, and 
adopt the rule requiring ail trains to be halted thereat. The m ère act of 
atopping the train, however, is not the purpose of the rule. That is 
merely a means to an end. • The ultimate purpose of the rule is twofold, 
and coïncides with the requirements of the gênerai rule of law upon the 
subject, to wit, to secure opportunity to those in charge of the train to 
ascertain whether there is another train approaching the crossing, and to 
place the engineer in complète control ofhis train. When two trains ap- 
proach a crossing at the same time, for safety's sake, the rule is adopted 
that the one which first reaches and stops at the post upon its line is en- 
titled to precedence in makijlg the crossing. When, therefore, the train 
on the road of the plaintiff in error came into the neighborhood of the 
crossing where this accident oecurred , those in charge thereof were re- 
quired to exercise a proper lookout to ascertain whether the crossing 
could be safely œade, or whether there was danger from an approach- 
ing train, and, further, to so reduce the speed of the train as to place it 
under the reasonable control of the engineer; and, as an aid in securing 
thèse results, it was their duty to hait the train at the stopping post, as 
required by the rule of the Company, What was donc in thèse partic- 
uliars is shown by the testimony of the engineer and fireman in charge 
of the train on the défendant company's line, their testimony being sum- 
marized as foUows in the brief of the counsel for the company: 
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"In the évidence put in by the Kansas City Company It appeared from the 
évidence of Baker that he was the engineer of the freight train, which con- 
sisted of twenty-four loads, tbree empties, and a caboose; that the train was 
brought to a stand about 350 feet from the crossing; that he got down and 
walked around his engine, and got up on the other side, consuming a consid- 
érable time in so doing; that before starting he gave two blasts of the whis- 
tle, the flreman rang the bell, and he opened the throttle, and started overthe 
crossing; that he could net see, from his position on the west side of the cab, 
to the east, but that he was keeping a lookout as far as he could see to the 
west and south; that as the engine started the flreman looked out ou the east 
side, and, aftergivingthe bell a pull, went to putting in coal, at which lie 
was engagea until shortly before the collision. Baker saw the engine of the 
passenger train for the flrst time when it appeared on the crossing directly in 
front of him, about 100 feet away. He reversed his engine as soon as he saw 
it, and applied sand to the rails, and remained in his place working the sand 
lever until the engine struck the passenger train, when he went down and 
was buried under the wreok, receiving very severe scalds and burns. The 
freight train was running soœething like a half an hour ahead of schedule 
time. It was not stopped within 300 feet of the crossing, but it wasstopped 
within 400. He testifled that it is a difiSeult thing to stop a freight train ex- 
actly at any particular place. It appeared from the testimony of Peele, the 
flreman, that Baker had gotten down and walked around the engine; that the 
whistle was blown twice before starting; that as the train started he had 
looked out on his side towards the Little Rock track, and saw and heardnoth- 
ing; that he had then commenced shoveling coal into the fire box, and had 
been so engaged until he heard Baker's exclamation. He then saw the Lit- 
tle Eock train directly in front of him, and jumped off, striking the ground 
75 or 100 feet from the crossing. " 

From the testimony of thèse witnesses, introduced on behalf of the 
Company, it appears that the freight train was not halted at the stop 
post, but at a point some 350 to 400 feet from the crossing, where, ow- 
ing to trees and other obstructions, it was difBcult, if not impossible, to 
see any distance along the track of the Little Rock road. It is said in 
argument that it is impossible to stop a heavy freight train at à given 
point, but when the speed has been checked it is not a diflScult matter 
to move a train slowly forward for a hundred feet or more. But, assum- 
ing for the benefit of the company, that there was fair reason for the 
stoppage of the train at the point where it was halted, yet that fact raade 
it clearly the duty of those in charge of it to exercise the greater watch- 
fulness in again puttiug the train in motion. They knew the dangers 
of the surroundings. Knowing that the train had not been halted at 
the stopping post, but at a point mùch further away from the crossing, 
they knew that they could not see up the intersecling track to the same 
advantage, and the greater caution should hâve been observed in ap- 
proaching the point of intersection. What in fact was done? The en- 
gineer testifies that from his position in the cab he could not see on the 
east side of his engine; that as the engine started the fireman looked 
out on the east side, gave the bell a pull, and then began putting coal 
into the fire box, and the fireman testifies to the same effect. In other 
worda, notwithstanding the known situation demanded great watchful- 
ness in approaching the crossing, practically none whatever was exer- 
cised for trains coming from the east on the track of the Little Rock 
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road. The testimony of the engineçr shows that he hîmself could not 
exercise a' lookout upon the east side,and he knew that the fireman was 
not eogaged in that duty, but waB dotrn on the flôor of the cab engaged 
in shoveling coal, and yét, with this knowledge, he drove the trairi right 
by the stopping post, and down upon the crossing, at an increasing rate 
of spçed, and right upon the passenger train then coming from the east. 
Both thèse witnesses testify that the présence of the passenger train was 
not discovered until the engine thereof was going over the crossing, and 
had conie within the line of vision of the engineer of the freight train. 
This fact demonstrates that no outlook whatever was exercised by those 
in charge of the freight train for trains coming from the east, and clearly 
establishes négligence in this particular. 

Furthermore, from the testimony of the engineer, it appears that the 
freight train was moving at such a rate of speed that when he discovered 
the other train at a distance of about 100 feet he could not prevent the 
collision, although every means available were used. In other words, 
although the engineer knew that he had not halted his train at the point 
designated by the rules of his company, but at a place much further 
away from the crossing, and where the opportunities for seeing trains 
on the intersecting line were greatly lessened, and although he knew 
that he could not see the line to the east, and that the fireman was not 
looking ou t for danger on that side, he nevertheless gave such speed to 
his train that when it was found that the crossing was occupied by an- 
other train, which, according to the rule in such cases, would hâve pre- 
cedence in the matter of crossing, he could not stop the movement of 
his train, and CQuld not possibly prevent a serious collision, with ail its 
attendant horrors. Certainly such a state of faits would not only justify ,' 
but would demand, a finding of négligence in this particular, as weJl as 
in that touching the failure to exercise a proper lookout when approach- 
ing the crossing. Clearly, therefore. there is no merit in the position 
that the court erred in not directing a verdict for the plaintiff in error 
on the ground that the évidence whoUy failed to show négligence on the 
part of the company. 

We should not hâve deemed it necessary to consider the évidence at 
any length on this point were it not that such considération was useful 
in connection with the next crror assigned, which is based upon the fol- 
lowing lacts: It was averred in the pétition filed in the cause that the 
train upon the Kansas City road was behind schedule time when it 
reached the crossing, and tliere was évidence introiiuced tending lo show 
that the train was not upon schedule time, but was running as a wild 
train j that 19, upon spécial télégraphie prders from the train dispatcher. 
Dùririg the argument of the cause before the jury one of the attorneys 
for the Little Rock Company stated to the jury that the stalutes of Ar- 
kiinsas made it the duty of ail railroad companies to run their trajns at 
regular times, to be fixed by public notice, aud read from a paper the 
fpHowing words: "Every such corporation shall start and run their cars 
foi* the transportation qt passengers or property at regular times, td be 
fixed by public notice," which langilage, counsel stated, was çOpied from 
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an act of the législature of the state. Cbunsel for plaintiff in errôT re- 
quested the trial court to instruct the jury that the section of the Ar- 
kansas statute from which thèse words were copied had no application 
to the case; that the running of the freight train as a wild train was no 
évidence of négligence; and that the question of négligence was to be 
determined solely upon what took place at the time of the crossing. 
Thèse instructions were not given, and error is assigned thereon. It 
may be said, in passing, that the plaintiff in error does not except to 
the charge given by the court to the jury. The court did not instruct 
the jury that they couM give any weight to the fact that the freight train 
was not running on schedule or regular time, but, on the contrary, con- 
fined the charge to the question of due care at the time the crossing was 
actually attempted. 

We entirely agrée with counsel for plaintiff in error, that the section 
quoted from the statutes of Arkansas has no application to the issues in 
this case, and should not hâve been called to the attention of the jury; 
and, furthermore, we think that it would hâve been well for the court, 
in view of the fact that this section had been quoted from by counsel in 
argument, to hâve given the spécifie instructions requested in writing 
by counsel for the Kansas City Company. In fact, we think, undet 
the circumstances, that it was, strictly speaking, error to refuse to give 
thèse instructions, although it is possible the trial court deemed it un- 
necessary, in view of the langnage used in the gênerai charge given the 
jury. We are, however, also of the opinion that this error does not re- 
quire a reversai of the case, because it sufficiently appears that no pos- 
sible préjudice has been thereby occasioned to the plaintiff in error. If 
the évidence had left the queiStion of the négligence of the Kansas City 
Company in doubt, so that the jury were called upon to weigh conflict- 
ing testimony or to put conflicting théories in the balance, then it might 
be weU contended that the jury might hâve given weight to the sugges- 
tion that the Kansas City train was in fault in running as a wild train 
in contravention of the assumed provisions of the state statute; but, in 
view of the undisputed facts of the case, it is entirely clear that no préj- 
udice could hâve resulted to the plaintiff in error gro#ing out of the fail- 
ure to give the instructions requested by it. 

As we hâve already stated, the évidence introdnced by the plaintiff 
in error admits of but one conclusion upon this question, and there is 
no possibility that upon another trial any other verdict could be hoped 
for upon this issue. It has been settled by the suprême court in the 
case of Jron SUver Min. Co. v. Mîke cfc Starr Gold du Silver Min. Go: , 143 
U. S. 394, 12 Sup. et. Rep. 543, that a technical error in the instruc- 
tions given by the court, but which obviously wrought no injury to the 
substantial rights at issue, is not ground for a reversai of the judgment; 
and this principle has been enunciated in various forms by the slipreme 
court. Thus in Smiths v. Sfwemaker, 17 Wall. 630, it is said: 

"Werepeat the doctrine of this court laid do wn in Deery y. Cray, 5 Wall. 
795, that while it is a Sound principle tliat no judgment siiould bé revérsed 
on error, when the error complained of worked no injury to the party against 
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•whom the ruling was made, it must appear so clear a8 to be beyond doubt 
Hiat the error did not and could not hâve prejudiced the rights of the party. 
The case must be such that this court is not called on to décide upoa the 
prépondérance of the évidence that the verdict was right, notwitbstanding 
the error complained of." 

As we understand the facts of the case at bar, the négligence of the 
plaintiff jn error is proven, not by a prépondérance of the évidence, but 
withput any disagreement in the testimony in regard thereto, ail the évi- 
dence, pointiqg to the one conclusion, and therefore it is made clear that 
the error complained of did not and could not hâve worked any injury 
in façt to the plaintiff in error, and therefore, under the settled rule of 
the suprême court, we are required to hold that the refusai of the trial 
court to give the request preferred by the Kansas City Company was not 
an error j.ustifying the reversai of the judgment rendered in this cause. 

This same principle is applicable to several assignments of error based 
upon answers made by witnesses touching the rate of speed at which, 
in their opinion, the freight train was moving atthe time of the acci- 
dent. ; If any of the answers given were technically improper, they 
are not ground for reversai, for the gênerai fact in this particular is 
proven by the testimony of the witnesses introduced by the défendant, 
to wit, that the freight train was moving at such a rate of speed that it 
could not.be stopped.in time to prevent a collision when the présence of 
the .passenger train was discoyered by the engineer. 

Error is also assigned upon the ruling of the trial court upon a mo- 
tion to suppress certain dépositions of witnesses taken on behalf of the 
défendant in error. In times past the statutes providing for taking of 
testimony by déposition were construed with great strictness, and any 
déviation from the provisions thereof was held fatal to the déposition, 
and this was especially the rule under the former provisions of the stat- 
ute of the United States, which provided that under certain circum- 
stances dépositions mightbe taken without notice to the adversary party. 
Since the amendmentof this statute requiring notice to be given, and, 
under the more enlightened views obtaining at the présent time in re- 
gard to the efîect ot purely formai defects in matters of procédure and 
practice, merely informai déviations from the statutory provisions reg- 
ulating the taking of testimony are not held fatal thereto. If it appears 
that the right to take the; testimony in this form exists, and that due 
notice of the taking thereof has been given to the opposing party in the 
case, 80 that the right of cross-examination has been properly secured, 
then the objection to the reading of dépositions so taken should be sub- 
stantial, and not technical, before it should be sustained. The déposi- 
tions objeeted to were taken at Memphis, Tenu. , counsel for both par- 
ties being présent and participating in the examination and cross-exam- 
ination of the witnesses. Under thèse circumstances, and in the absence 
of any shriWing of préjudice or injury, we are not justified in holding 
that the trial court erred in admitting the despositions, for any of the 
reasons tirged in support of the erior assigned on the action of the court 
in this particular. 
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It is aJso assigned as error that the court did not instruct the jury, as 
requested by the plaintiflf in error, that they were not to consider the 
statements concerning ber sufferings made by Mrs. Stouer since the com- 
mencement of this suit. On the trial of the case the plaintiff below 
read the déposition of Dr. Wilkinson, who had examined Mrs. Stoner 
after the suit was brought for the purpose of ascertaining the extent of 
her injuries. Upon cross-examination he testified that his diagnosis of 
her condition was based upon a minute examination made by him,and 
also upon the statements made to him by Mrs. Stoner in reply to ques- 
tions put by him. The witness detailed some questions which he put 
to Mrs. Stoner for the purpose of satisfying himself of her good faith in 
the premises, with the answers she made thereto. It is objected that 
thèse statements of Mrs. Stoner were hearsay and self-serving déclara- 
tions, which should not hâve been admitted, and that the jury should 
hâve been instructed to wholly disregard ail statements of her suiferings 
made after the beginning of this action for damages. 

The admissibility of statements made indicating pain and suffering is 
not dépendent upon the time the same were made with référence to the 
bringing of an action for damages, but upon the circumstances under 
which they were made. If the statements were indications of présent 
pain and sufi'ering of such a character that, if made before suit was 
brought, they would be admissible, then the mère fact that the suit was 
pending would not render them inadmissible. We agrée with counsel 
for plaintifF in error that statements of past suffering, and which are in 
eflfect a récital of past events, would be purely hearsay, and therefore 
inadmissible, but this would be true of statements made before, as well 
as of those made after, suit brought. It was not error, therefore, to re- 
fuse the instruction in the form in which it was asked, because it de- 
clared that ail statements made after the suit was brought were inad- 
missible, which is not the true test of admissibility. Neither do we 
find réversible error in the mère fact that on cross-examination Dr. Wil- 
kinson testified to certain statements and actions on part of Mrs. Stoner, 
made at the time he examined her, for the purpose of ascertaining the 
condition of her health. If the witness had been called by the plain- 
tiff below for the purpose of testifying to statements made to him by 
Mrs. Stoner, it would then hâve appeared that the purpose was to put 
before the jury the statements thus made as direct évidence, and in such 
case the objection thereto would hâve been well taken. In fact, how- 
ever, the testimony was called out upon cross-examination, and was 
directed to the point of showing that the opinion given by the witness 
as to Mrs. Stoner's condition was partly based upon her statements and 
actions at the time of the examination. In reply to the questions put 
for the purpose of showing this fact, the witness gave in some détail the 
précautions he took in order to avoid being misled in his examination, 
including therein the answeys given by Mrs. Stoner to queries he put to 
her. In fact, the testimony objected to was introduced in order to en- 
able the jury to détermine the weight to be given to the évidence of Dr. 
Wilkinson, by bringing before them the character of the examination 
V.ôlF.no.lO— 42 
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made byiMaiv aod the (»re exercised by him in conducting the isame, 
aûd we do noti b«lieve the jury wère misled thereby. Finding no prej- 
Qdioial or substaptial error in the record submitted tothis: court, it 
loUowB ^t.tbejudgmeut of the . court below is affîrmed. 



NOBTHBBN PaC. B. Ço. ». LeWB «( oI. 
(Ûiréuit Court itf AppeaXs, Ninth Circuit. July IS^ 1891) 

t. BAIt^O^pCOMPÀinEB— NsOIjI<}BN0B-i-SBTTniI0 OOT FIBB8— DSFBNSU». 

One who, without permission, bas eut cord wood from public; lands, and plled It 
alâttga ràilroad, and whd ts'in actual possession thereof, and engagea in selUni^ it 
. f^c iMfl owPibeneflt, may Fçoover, Its fnll value, if negligehtiy destroyed by flre from 
a locomotive; for the ràilroad compauy cannot justifv its négligence by sbowing 
ttaat the plaintiff was a tréspasser, or question bis tiue vrithout Connecting ItseU 
wt*feft*>e^>?uetttle. i 

8. Q^JiB-rl^yipBNOE as to O^hr. Fibbo, 

Evldeticë 6f Ofhef' firès; at other points on tbe road, and at otber tlmes, botb 
befora and after tbe dsstruetion of the woodi thougb set by other Ibcorhotives, was 
adiiuissible, as t«nâing to,^how the possibilityf and conséquent probability, thac a 
loçdmbtivé'caused the ftTé, i^hd to show a négligent habit of tbe offloen and agents 
of tbe lallroad Company. . .1 
A, Sam^Bt-E^dbko AS TO Qqmbuptibliis 017 TniOK. ' . 

As Comp. St. Mont p. 83Ô, (719, makes tt the duty of a railrqad obmpauy to keep 
its traoE' aiid rigbt of way, to the distance of 100 feet on each sidè,'frëe from dead 

?ras^ weeds, and other; ci^opibastible material, and déclares a failure to do so prima 
acte évidence of négligence on its part, évidence that tbe rigbt of way and track, 
at points other than that at which the flre was set out by Its locomotive, but in the 
Immédiate nelghborhood, were incumbered by dead grass and other combustible 
màte^rial, Is admissible. 

4. Sam»— ûôimaBCTôBT Nèouobncb— Bcbden oï Proof. 

It wastnoumbent Upoti theratlroad company to prove, by a prépondérance of év- 
idence, that plaintiff was guilty of coutributory negligenoe;. and pltUntifTs fail- 
ure to clear the brush and btber combustible material out of an open draw, through 
wbich tbefiré was oommunioated to tbe wood, did not shift tbe burden of proof, 
for plaintiff was not bound to clear tbe ground around bis woodpile. 
s. Samb— Pboximatb Cause. ^ 

A simple Change in the direction of tbe wind could not be cônstdered as dlsturb- 
. ing tbe vtD^broken, connection between tbO' négligence of the ràilroad company and 
the destruction of the wood, and it was in the province of tbe coi^rt to instruct the 
jury that it was not an intervéuing cause. 

In Error to the Circuit Court of the United States for the District of 
Montana. 

Action by George S. Lewis and others against the Northern Pacific 
Ràilroad Company to recbVër the value of certain cord wood alleged to 
hâve been destroyed through defendant's négligence. Verdict and judg- 
ment for plaintifi's. Défendant brings error. Affirmed. 

W, E. OuUen and Oeo. F. Shelton, for plaintiff in error. 

In order to matntaih tiils action, the défendants jh error were required to 
«how that they were the gênerai owners of the Wood destroyed, or that they 
taad a spécial property therein. It they had no title to thé wood, and tbe 
flame belonged tO: a stcanger to the suit, then they had suCered no injury by 
tbe négligence of tbe ,|tlaiiitiS in error, and could recover no damages in the 
action. Ccmp. St! Mont. p. 60, § 4. reads as fpllows: "Sec. 4. Évery action 
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sball be prosecnted in the name of the real party in interest, except as other- 
wise provided in tbia act." The reaj party in interest was the owner of the 
wood; and if défendants in error, in making out their case in chief, proved 
that they were not the owners of the wood and had no interest therein, then 
their cause of action necessarily failed. Railroad Co. v. Jo7ies,27 111. 41; 
Railway Co. v. Uees, (Ariz.) 28 Phc. Rep. 1134; Railway Co. v. Uecht. 38 
Ark. 357 ; Murphy v. Railroad Co., 55 lowa, 473, 8 N. W. Itep. 320; Railway 
Co. V. Cullers, (Tex. Sup.) 17 S. W. Kep. 23; Clapp v. GUdden, 39 Me. 448; 
Lindsay v, Railroad Co., 29 Minn. 411, 13 N. W. Rep. 191; Reed v. Rail- 
way Co., (AVis.) 37 N. W. Rep. 225; Hungeiford v. Redford, 29 Wis. 345; 
MoNarra v. Railway Co., 41 Wis,d9; Dermott v. Wallaoh, 1 Black, 96; S'hu- 
lenberg v.Harrimaii, 21 Wall. 44; Glenn v. Garrinon, 17 N. J. Law, 1; Put- 
nam v. Wyley, 8 Johns. 337; Winship v. Neule, 10 Gray, 382; Ridgely v. 
Biind, 17 Md. 14; Hurd v. Fleming, 34 Vt. 169; Hume v. Tvfts, 6 Blackf. 
136; Howe v. Farrar, 44 Me. 233; Johnson v. Neale, 6 Allen, 229; Stanley 
V. Neale, 98 Mass. 343; La. 220; Goodman \. Kennedy, 10 ISTeb. 270, 4 îf. 
W. Rep. QUI; Reinheimer V. Hemingway, 35 Pa. St. 432; Ribble v. Laio- 
rence, 51 Mlch. 569. 17 N. W. Kep. 60. 

The déniai of title in the aiiswer made the ownership of the wood a mate- 
rial issne in the case, and put the défendants in error upon proof of their 
title. Dermott v. Walluch, 1 Bl.ick, 96; Hehulenberg v. Harriinan, 21 Wall. 
44; Woodtoorth v. Knowlton, 22 Cal. 165; Marshall v. Shafter, 32 Cal. 177; 
Bruck V. Tuaker, 42 Cal. 346; Bliss, Gode PI. §§ 327, 328; Abb. Tr. Ev. p. 
627; 2 Boone, Code PI. p. 96; Dacw v. Hoppock, 6 Duer, 254; Stephensott v. 
Little, 10 Miel). 433. 

The défendants in erf^r invoke the prinoiple tliat such possession of the 
property as they had would be sullicient to enlitle them to maiiilain the ac- 
tion against a wrongiloer, or agaiiist one who could show no better evi.lence 
of title; but this principle is not available to the défendants in error, for the 
reason thiit, to give a riglit of action founded on mère possession, that pos- 
session musl be a righti ul one. One wrongdoer can hâve no right against 
another. l'urley v. Tucker, 6 Mo. 583; Hardman v. Willcock, 9 Bing. 382; 
Stephenson v. Little, 10 Mic-h. 434; Winship v. Neale, 10 Grav, 3rf2; Ridgely 
V. Bond, 17 Md. 14; Hurd y. Fleming, 34 Vt. 169; Hume v. Tu/ts, 6 lila« kf. 
136; Howe v. Farrar, 44 Me. 233; Muggridge v. Eveleth, 9 Jletc. (Mass.) 
233; Buokley v. Qross, 3 Best & 8. 566; Merry v. Grem, 7 Mees. & W. 623; 
Ransom v. atate, 22 Coiin. 153; Rutuum v. Wyley, 8 Johns. 337. 

As the défendants in error did not owu the land upon whith ilie wood was 
piled, they had no consiructive tille to it. Murphy v. Railroad Co,, 55 lowa, 
473, 8 N. W. R-p. 320. 

If, tlierelore, it appeiirs that the wood in question was the property of some 
one else otiier than the défendants in error, and thaï they had no interest 
therein, iinder the foregoing uulhorities they had no cause of aclion agulÈist 
the plaintilî in error. 

The wood was eut by the défendants in error upon the unsurveyed public 
domain of the United Htates, ami at the lime of its d. struction was piied 
thereon. The testimony of the défendants m error showed that the.v had not 
complied, or atteinpted to comply, with the rules and régulations of the see- 
retar.v of the interior umier the act of congress of Jiine3, 1878. "VVilliout 
positive license by statute, or other compétent authority, no person or corpo- 
ration can lawfully eut or use the timber eut upon the public lands, be ihi-y 
minerai lands orotiierwise." U. S. v. £!ureka i&P. R. Co., 40 Fed. Rep. 422; 
Schulenberg v. Harriman, 21 Wall. 44; V. H. v. Cook. 19 Wall. 591; Hpenoer 
V. U.S., 10 et. 01.259; Cottun y. U. H., 11 How.229; U. H. v. Gear, 3 How. 
120. 
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Wheû the tlmberlsonce severed frôm the land, it ceases tobeapartof 
tbe realty* and becomes personal pro^erty; but the litle to the property is 
still id: the United States, and the United Stateâ could replevy the lumber or 
tirnber Wherever fotind; and if it couid not be found, and the cutting was 
knowingly and unlawfully done, could recover the full value of the lumber 
or timber, with the enhanced value by reason of its manufacture, not only 
from the original trespasser, but from any third party in whose hands it may 
hâve passed. Woodmware Co. v. IT. S., 106 U. S. 432, 1 Sup. Ct. Rep. 398; 
TT. «. V. Scott, 39 red, Kep. 901. See, also, Hungerford v. Redford, 29 Wis. 
345; McNana V. Bailway Co., and Murphy v. Kailroad Co., supra. 

The very évidence which shows the possession proves the possession to be 
tortious, and plaintifCs' prima faoie évidence is rebutted by showing abso- 
lnte property in another. TUrley v. Tuoker, 6 Mo. 583; Stephenson v. Little, 
10 Mich. 434; U. 8. v. Heilner,2.Çi Fed. Rep. 80; Winship v. Neale, 10 Gray, 
382; Lindsay v. Railroad Co., supra; Neshitt v. Lumber Co., 21 Minn. 491; 
n. S. V. Bail, 31 Fed. Hep. 667; U. 8. v. Lane, 19 Fed. Rep. 910; U. 8. v. Wil- 
liams,18 Fed. Rep. 475; Timber Cases, U Fed. Rep. 81; Bly v. U. /S..4 Dill. 
464. 

The défendants in error, having admitted that they eut the wood in contro- 
versy upon the public unsurveyed lands of the United States, and that they 
had not complîed with the laws of the United States relative thereto, and had 
violated the rules and régulations préscribed by the secretary of the inteiior, 
under the act of congress of June S, 1878, are compelled to trace their title 
tbrough their own criminai àcts. Under the act of congress, a violation of 
the rules and régulations of the secretary of the interior became a mlsde- 
meanor punlshable by fine and inaprisonment. Their violation of the rules 
and régulations of tlie secretary of the interior in force at that time rendeired 
them lialjle to a prosecutlon for this offense. U. S. v. Williams, supra. They 
were tlierefore obligëd to trace their title to the property in question through 
their own crlmiiial acts. 

In the case of The Arrogante Barcelones, 7 Wheat. 496, the court, in refus- 
ing to grant relief to theowner of a vessel which had been captured for a vi- 
olation of the neutrality laws of tlie United States, condemned, sold, and 
eventually purchased by the wrongdoer, said: "f{ov will courts of justice 
ever yield the locus standi in Judîcio to the suitor who is compelled to trace 
his title through his own criminai acts." This principle seems to be founded 
in justice, for the reason thàt courts would be reluctant to encourage wrong- 
doers in the violation of the law by extending to them the right to enforce 
their claims to property which they had obtained by their own criminai acts. 
In the case of Dos Hermanos, 2 Wheat. 76, the principle was laid down 
that, if a party attempts to impose upon the eouits by knowingly or fraudu- 
lently claiming as liis own property belonging to others, he will not be en- 
titled to restitution of that portion which he may ultimately establish as his 
own. 

The courts of the United States bave repeatedly refused to enforce contracts 
founded on the violation of the law, and bave held that the property acquired 
in violation of the law conveys no title. Duncanson v. MoLure, 4 Dali. 308; 
U.8.\.Lapene,n Wall. 601; Cutner\.'0.8.,li.bn; Montgomeryv. U. 8., 
16 Wall. 395; Pesmare v. U. 8., 93 U. S. 605; Coppell v. Hall, 7 WaU. 548. 

Wm. IVaUace, Jr, , and Thos. G. Bach, for défendants in error. 

This action was one of treSpHSs,-^not only such in tact, but admittedly so 
regarded by défendant in the court below. It is purely and simply an action 
for injury to the possession, ànd therefore proof of property, either gênerai or 
spécial, in addition to proof of possession, is utterly idle. Wbile in actions 
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of replevin and ejectnient, and sometimes in trover, the ruie is différent, 
it is bfcause riglit is involved, and plaintifl in them raust recover on tiie 
Btrength of his own title. Lambert v. Stroother, Wi Iles, 221 ; Qraham v. Peat, 
1 East, 244; Jeffries v. Railroad Co., 34 Eng. Law & Eq. 122; 2 Greenl. 
Ev. §§ 613, 618. Also note 2: "Possession alone is good as against one who 
lias neitlier title nor possession." Sweetland v.Steison, 115 Mass. 49. 

Wliile in an action of trespass, if plaintifE liave not actual possession lie niay 
prove title, the object of so proving title is to establish possession consttuc- 
tively from title; while in trover and replevin the object of proving posses- 
sion is to make a prima facie showing of right or title. 2 Greenl. E v. §§ 614, 
636; Abb. Tr. Ev. p. 629; Kinmm v. Koberts, 6 Bosw. 163. 

"But in respect to a proper action of trespass de bonis asportatis the au- 
thorities are consistent and overwhelming that possession is a stiffieient title 
to tlie plaintiff in an action of trespass vi et armis, and défendant in such an 
action cannot set up property in a stranger. * * * If it were held that in 
an action of trover for the wrongful conversion of goods the défendant might 
show property in a third person, it would by no means foUow that such a dé- 
fense is admissible in trespass for a wrongful taking." To the same effeet 
are Hoyt v. Gelston, 13 Johns. 151; Cook v. Howard, Id. 276, 284; Aikiny. 
Buck, 1 Wend. 466, 469; Demiokw. Chapman,!! 3o\ins. 132; Squire v. Hol- 
lenbenk, 9 Pick. 551; Hanmer v. Wilsey, 17 Wend. 91; Parker v. Uotchkiss, 
25 Conn. 321; Todd v. Jackson, 26 N. J. Law, 525; Âshmore v. Hardy, 7 
Car. & P. 501; Whittinr/ton v, Boxall, 5 Q. B. 139; Ca^y v. HoU, 2 Strange, 
1238; Wustland v . Fotterfleld, 9 W. Va. 438; Craig v . Gilbreth, 47 Me. 417; 
ffilson V. Wood, 20 111. 38; Gardiner v. Thibodeau, 14 La. Ann. 732; Boston 
v. Neat, 12 Mo. 125; Orawford v. Bynum, 7 Yerg. 381; Ftdler v. Bean, 30 
N. H. 181; Qolden &ate M. & M. Co. v. Joshua Hendy Maah. Works, 82 Cal. 
184. 23 Pac. Kep. 45; CHner v. Pike, 2 Head. 398; Tarry v. Broim, 34 Ala. 
159; Kemp v. Seely, 47 Wis. 688, 3 N. W. Rep. 830. 

In Boston V. Neat, 12 Mo. 125, Napton, J., says: "There was no ques- 
tion of title in the case, nor is title necessary to maintain trespass against a 
stranger to the title. " We refer particularly to the latter case, because the 
opinion is written by the same judge as in the case of Turley v. Tuaker,6 Mo. 
583, (trover,) cited by opposing counsel. 

And we hâve enforced this distinction thus vigorously because opposing 
counsel hâve cited in their brief cases, indiscrirainately, of trover, replevin, 
and ejectment, ail utterly inapplicable to this case, and many of them, while 
enforcing a contrary rule, because of the form of action before them, expressly 
recognizing the distinction above made. 

And even as to the action of trover, Mr. Greenleaf says: "But a lower de- 
gree of interest will sometimes sufflce against a stranger, for a roere wrong- 
doer is not permitted to question the title of a person in the actual possession 
and custody of the goods whose possession he has wrongfully invaded." Sec- 
tion 637, p. 566. See, also, to same effeet, as to action of trover, Wardv. 
Wood Ce, 13 Nev. 44; Jeffries v. Railroad Co., 34 Eng. Law & Eq. 122; 
Bartlett v. Hoyt, 29 N. H. 319; Burke v. Savage, 13 Allen, 408; Shaw v. 
Kaler, 106 Mass. 448; First Parish in 8hrewsbury v. Smith, 14 Pick. 297, 302; 
Sutton V. Buck, 2 Taunt. 302; Duncan v. Spear, 11 Wend. 64, 57 ; Wincher v. 
Shrewsbury, 2 Scam. 283; Knapp v. Winchester, 11 Vt. 354; Harker v. De- 
ment, 9 Gil, 12; Wilson v. Hinsley, 13 Md. 64, 73. 

The two cases from the United Stutes suprême court cited on this conten- 
tion, by opposing counsel, were cases of replevin ; and in the latter the défend- 
ant connected hiraself with the true title, — utterly inapplicable, as we hâve 
«ho wn, to the case ,at bar. Indeed, the second c^e.(Sohuletiberg v. Harriman, ) 
went up on a stipulation of facts, in effeet, that "plaintiffs were iu the quiet 
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and peiiiiéable |)OSsession of the logs, and thatsuch possession was conclusive 
évidence of title unless the défendant Gonnected with the state." 21 Wall. 59. 

The next contention is tbat the pleadings were se framed as to put us on 
proof Of title. The complaint allégea the destruction of wood "belonging to 
plaintifls." Défendant below not only denied that averment, but added a so- 
ealled déniai tliat we owued the same. The cases cited by him are utteily in- 
applicable to-this contention, they being ail cases of ejectment, replevin, or 
trover, where riglit and title are necessarily involved, save one, in which, 
however, the défendant justilied by Connecting with tiie owner. Mr. Abbott 
has alrf ady been quoted as saying that an averment of title in this action 
would be satislied by proof of possession alone, and that the issue, if joined, 
would be immaterial. 

Where plaintifif alieged ownership, and could only prove possession good as 
against défendant, helil sufflc.ent. Gilson v. Wood, 20 111. 38; Crawfordw, 
JSî^nM»», 7 Yerg. 381 ; Outcalt y.Durling, 25 N. J. Law, 445,447; Vriner\. 
Pike, 2Head.398; Kissam y. Robertft, HBoaw. 154, 161, and cases cited; Put- 
nam v. Lewis, 133 Mass. 264, 26b; Boston v. Ifeat, supra; Wincher v, 
8hretosbury, supra; Reader v. Moody, 3 Jones, (N. G.) 372; Parker v. Hotoh- 
&fe», 25 Conn. 321. 

Even had the action been of a nature to require proof of title, défendant 
should hâve afflrmatively pleaded title in a third person. Kisaam v. Koberts, 
supra, and case cited; Ashmore v. Hardi/, 7 Car. & P. 501; Whittmgton v. 
Boxall, 6Q. B. 139; Broionev. Dawnon, 12 Adol. & E. 624. 

The proposition that, to glvear.ght of Action npon bare possession, the 
possession must be rightf ul, ia true when applied to those actions where title 
must be shown and proof of possession is admissible us prima facie ev.dence 
of title, but is utlerly taise as applied to the présent action. The lanjruage of 
Kenyon, g. J.\ in case of trespass to realty, is tliat "any possession is a légal 
possession agninst a wrongdoer." 1 East. 244. 

In a caseof trover for wood eut on the pul)lic domain, Hawley, C. J., says: 
" We are of the opinion t bat appcllants oould not defeat a reco very cl the wood 
by plaintifF hy showing the title to the land to be in the ^overnraent of tlie 
United, States, unless they in some nianner conneuted themselves with the 
govertiment." Ward v. Wood Co., 13 Nev. 44. Mr. Greenleaf's statement, 
a mère wrougful possession is sutHcient tomaintain trespass ngainst a wrong- 
doer, we bave already adverted to. 2 Greenl. Ev. g 618, See, aiso, Boston 
v. Neat, 12 Mo. 126; BartUtt v. Hoyt, 29 N. H. 319; Burke v. Savage, 13 
Allen, 408; RoUins v. Cl'iy,33 Me. 132; FulUrv. Bean.SO N. H. 181; Criner 
V. Pike, 2 HeHd, a98; Wincher v. Shrewsbury, 2 Scam. 283; Boston v. Neat, 
12 Mo, 127; Reader v. Moody, 3 Jones, (N. C.) 372; (Joldtn Qate, M. <St M. 
Co. v. Jonfiua Hendy Mach, Works, 82 Cal. 184, 23 Pue. Kep. 45. 

In Dos Hermanos,2 Wlieat. 76, (cited by (lefeniinnt in its brief,) it is said: 
"It lias been said that tliere is no évidence upon tlie record that the ciiptain 
was duly conmiissioned, aud that furtlier proof onghc to be required on this 
point. This, however, is a question which claimant haà no riglit to litigate. 
He lias no légal standing before the court to assert the rights of the United 
States." 

Of caies cited by plaintiff in error, (its brief, p. 33.) six involve no wrong- 
ful possession; two are in trover; one false imprisoniuent and money hiid 
and rcceive.l; whlle the remaining case (Ransom v.mtate, 22 Conn. 153) 
is emphatiually oïlr way, the court saying, (page 159:) "And therefore tres- 
pass may be maintained by the owner a^ainst tlie taker, altliough such pos- 
session of the latteris good: as' between him and any othf r person excepting 
the owner, aa it is in every case where possession of goods is ohtalued tor- 
tiously." 's 
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Before McKenna and Gilbert, Circuit Judges, and Deady, District 
Judge. 

Gilbert, Circuit Judge. This case cornes on a writ of error to the 
circuit court of the United States for the district of Montana. The case 
was tried before a jury, and a judgment rendered against the railroad 
Company for the sum of $21,487.83. The complaint alleged in sub- 
stance that on or about August 6, 1890, while the railroad company was 
using and operating a railroad in Jefferson county, Mont., it failed to 
keep its right of way and railroad track free from dead grass, weeds, 
brush, and other combustible material, and used locomotives which 
threw a large amount of sparks, which fell upon the track and right of 
way, thereby setting fire to said dead grass, etc., which fire spread and 
destroyed 9,400 cords of wood belonging to said George S. Lewis et d. 
The railroad company answered, denying the allégations of négligence, 
and denied that it caused the fire or destroyed any wood belonging to 
the défendants in error. It further denied that said George S. Lewis 
et al. were the owners of the cord wood mentioned in the complaint, or 
that they had suffered any damage by any acts of the railroad company; 
and affirmatively alleged that the loss, if any, occurred through the 
négligence or carelessness of said défendants in error. There are many 
assignments of error, some of which are répétitions of substantiaily the 
same assignment. The more important of thèse, and those relied upon 
upon the argument, wiU be considered in the order in which they were 
presented. 

It is claimed that the court erred in refusing to instruct the jury that 
the title or owuership of the wood destroyed was directly in issue, and 
that, in order to maintain the action, the plaintiffs must show that they 
were the owners of the wood, or that they had a spécial property therein. 
It appeared that the wood was eut upon the public lands of the United 
States, without authority or permission from the government. At the 
time it was destroyed it was piled upon the public lands near the com- 
pany's railroad track. The deiéndants in error were hauling wood to 
the pile, and shipping wood to market by the company's road, at and 
prior to the time of the tire. The pile was in charge of a foreman, 
whose duty it was to rake and clear the ground around it for protection 
against fire. The court below instructed the jury that, as against de- 
fendant, the plaintiffs were the owners of said wood, although the same 
Tvas eut from lands belonging to the United States. After a careiul con- 
sidération of the numerous authorities cited, we are of the opinion that 
there was no error in giving this instruction, or in refusing to charge as 
requested by the plaintiff in error. This case comes within the gênerai 
rule governing the action of trespass for injury to personal property. 
In such a case possession is prima fade évidence of right, and no stranger 
may disturb that possession without showing some authority or right 
from the true owner. The rule applies to the négligent destruction of 
property, as well as to its wrongful taking and asportation. The fact 
that the land on which the wood was eut was government iand, and the 
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woodv when eut and sawed, still belonged to the United States, and tha 
fact that the défendants in error may hâve been trespassers, can make 
no différence with the application of the rule. In such a case the de- 
fendatit is not allowed to justify his own wrong by showing the plaîntiffs 
wrong, ànd he is not allowed to question the title of pJaintiff in posses- 
sion, iunless he connecta himself with the true title. 

Some cases are cited by plaintiÊf in error to sustain its contention 
that recovery cannot be had in favor of a trespasser upon the public 
lànds. It will be observed that the décisions in those cases are ex- 
pressly based upon the fact that the parties who brought the actions 
had notthe actual possession, and, being trespassers under no claim of 
right,.could not hâve the constructive possession of the prôperty taken 
or destroyed. The case of Turky v. Tucker, 6 Mo. 683, was a case where 
Ibgs had bèeii eut and left upon the govemment land by the plaintiff. 
Subsequently the défendant appropriated the logs to his own use. The 
plaintiflPe right to recover was denied, not because he had wrongfuUy 
eut the logs upon the public lands, but for the reason that he had no 
actual possession of the logs, and claimed no right to the land upon 
which tiiey were eut. In the case of Murphy v. Raili-oad Co,, 55 lowa, 
478, 8 :N. W. Rep. 820, the plaintiff had eut hay and stacked it upon 
the uninclosed prairie. The hay was destroyed by fire through the de- 
fendant's négligence. Plaintiff was nOt in actual possession of the hay, 
and made no claim to any right in the land. It was held he could not 
recover. In the case of RaUway .Co. v. Hecht,B8 Ark. 857, it was said by 
the court that, in an action for the destruction of prôperty, "an alléga- 
tion of ownership is material;" but that statement, if it amounls to a 
déniai of the doctrine that possession is prima fade évidence of owner- 
ship, mUst.be regard ed as obiter, for the pleadings in the case expressly 
admîtted the plaintiff's ownership. The case before the court is distin- 
guishable from thèse from the fact that the défendants in error were in 
the actual possession of the wood. The destruction was total. The 
amount to be recovered was not the value of the possession, or anything 
less than the full value of the prôperty destroyed. Kennedy y. Whitwell, 
4 Pick. 466; IngersoU v. Van Bokkelin, 7 Cow. 670-681; WhUe v. Webb, 
15 Conn. 305. 

It is assignedas error that the court permitted évidence of other fires set 
atother points on the road and at other times, and by other engines, and 
instructed the jury to take into considération the fires so set in determin- 
ing the question of négligence. The complaint did not desigiiate the 
particular engines which were claimed to hâve caused the fire. The 
testimony, however, tended to show that the fire originated from one of 
two certain locomotives, and that thèse and other locomotives had set 
other fires both before and after the injury complained of. This évi- 
dence was elearly admissible, under the authority of the décision in the 
case of RàUroad Co. v. Richardson, 91 U. S. 454, as "tending to prove 
the possibility, and conséquent prpbability, that some locomotives 
caused the fire, and as tending to show a négligent habit of the oflîcera 
and agents of the railroad company." 
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It is claimed that the court erred in permîtting the défendants in 
error to prove that the right of way and the track at other points than 
that where the fire occurred were incumbered by dead grass and other 
combustible material. Comp. St. Mont. p. 830, reads asfollows: 

"Sec. 719. It shall be the duty of ail railroad corporations or railroad 
cotnpanies operating any railroad within this territory to keep their railroad 
track, and either side thereof, for a distance on each sida of the track or road- 
bed, so far as it passes through any portion of the territory of Montana, free 
front dead grass, weeds, or other dangerous or combustible material; and 
any railroad company or corporation so failing to keep their railroad track 
free and clear, as above specifled, and each side thereof, shall be liable for 
any damages which may occur from fire emanating from operating the rail- 
road ; and a neglect to comply with the provisions of this chapter in keeping 
clear any railroad track, and either side, for a distance equal to the space of 
ground covered by the grant of the right of way of the railroad company, 
provided that the same does not exceed one hundred feet on each side of the 
roadbed, shall be prima facie évidence of négligence on the part of any rail- 
road corporation so operating any railroad within the territory of Montana." 

Witnesses were allowed to testify as to the condition of the track "ail 
along up through there, at points opposite the camp." We do not think 
the inquiry took too wide a range. The investigation was sufEciently 
confined to the immédiate neighborhood of the fire, and it is not per- 
ceived that the plaintifif in error could bave been injured by it. There 
is another view under which this évidence was clearly proper. The fire 
started at bridge 71, half a mile frohi the wood pile. In the interven- 
ing space a second fire was started by the same train. The foreman 
who was fighting the first fire abandoned it for a time to extinguish the 
other. In the mean time the first fire increased and spread. It was 
proper to considerthe condition of the track through the entire distance, 
as affecting the question of contributory négligence of défendants in error 
in their action in opposing the spread of the fires. 

The instruction of the court upon the statute quoted above is assigned 
as error. The court said: 

"It was made hereby the duty of the défendant to keep the railroad track 
and right of way, to the distance of 100 feet on each side of such track, free 
from dead grass, weeds, and other dangerous and combustible material, and 
the failure to do so was prima faoie évidence of négligence on the pairt of 
the railroad company. " 

It is claimed that this instruction leaves out of considération the ques- 
tion whether the combustible material left in the right of way was the 
means of communicating the fire. This instruction, so far as it goes, is 
a synopsis of the statute, and consequently a correct exposition of the 
law. The record discloses that the only exception taken to it was on 
the ground that there was no évidence to show the width of the right 
of way to hâve been 100 feet on each side of the center of the track, and 
that the width was a question of fact for the jury. If there were any 
error in the failure to charge further, as now claimed, it was waived by 
the plaintiS" in error. Mutual Life Co. v. Snyder, 93 U. S. 396. 



666 FBDBRAL EEPORT^R, Vpl. 51i 

,,ilt;îs çlalniçd tbat there was errpr in.the instruction upon,the, subject 
of flQn^ributqryi negJ,igeqce. The coiwt charged tli^ juig^ tbai it devolved 
upç^ tlie;defMidant ^o.prove, by a prépondérance, çf eyidence, Ihat tbe 
pJaintiffs wei^e guilty of ; cpntributo;fy négligence. Plaintifif in error ad- 
mits the correetness of this rule in ordinary cases, but contends that 
wh'ëtïèver the plaintiff, in making fais case, shàll bave disclosed évidence 
of lii^ bwncontributory négligence, , tbe burden pf;proof is shifted, and 
it deyo)i,ves upon bim to show that bis négligence Vas not of à çharacter 
to bar bis rigbt ©faction. The évidence which it ia claimed proved the 
plaiiitiffs' contributpry: négligence consisted in tbe ifact tbat, upon the 
further side of the woPd pile, and extending 'towards the timber, the 
plàintSffs |bad failed to clëar the brusb and côînbustible material out of 
an open!4ï^^) thro^^gb whicb dràwthe flre, after réaching the timber, 
was compiunicated.to the wood. We, cannot see in this omission any 
évidence of contributory négligence.: Tbe law did npt impose upon tbe 
défendants in errPr the duty of clearing the ground around their wood 
pile. As' à matteï of précaution, tbey bad eleared away inflammable 
material at aU points where they anticipated danger. of the approach of 
fire, and, there \yas nothing iii their failure to cleàr tbe, draw which would 
shift thé burden of proof. Coasting Oo. v. Toison, 13d U. S. 557, 11 
Sup. et. Èçp.^653. 

The instruction of thé court upon the sulDJCct of iiitèrvening cause is 
assigned as error. The évidence was tbat; at the béginning of the firë 
tbe wind was from tbe soutb, and sprved to blow tfae fire away from the 
road; subsèquently it shifted to the north, a change'which was usual at 
that time pf thé year. There is no, évidence of a change in the inten- 
sityo,f the wind.' The court charged the jury as folïdws: "It is claimed 
the rise aiid. fJbaipge of tbe wind sfaotlld be classed as an interveriing 
cause, but 1 must state tp you that I think it shoiild not be so consîd- 
ered." It is côntended that thè jury shnuld hàvë been allowed to déter- 
mine whetber the change in the wind was an intërvening cause. No 
autbority bas bëen cited which suppôrfe this cpntentidn. It is only the 
occurrence of a heavy and extraordinary wind thàt has in certain cases 
been beldlo bë an intërvening cause» A simple, and not unusual, 
change in the'diréction ôf tbe wind cannot be said to disturb the un- 
brpken côilnectioh between tbe wrongful act and the injury, and hence 
is not ah intërvening cause. The jury were propéïly so instructed. 

The judgment is aflBrmed. 
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Capwell V. SipE et al. 
(Circuit Court, N. D. OMo, E. D. May, 1892.) 

L RbS JUDICàTA— Dismissal ob Bcit. 

In an action in a fédéral court in one state on a judgment of a suprême court of 
another state, it is no deferise Haat, before the action in tbe state court was com- 
menceâ, a suit on the same cause of action was pending^ in such fédéral court, 
which suit was dismiased subséquent to the entry of judgment In the state court. 

8. Wbits— Personal Bekvjce on Nonbbsident—Judoment— Collatéral Attack. 
Where a nonresident Was personally served with sumnions in a state court, while 
within the jurisdiotion of such court, solely for the purpose of trying another suit 
pendingin said court as party défendant, and the court held the service good, and 
gave judgment thereon, such service cannot be collaterally attacked in a subsé- 
quent Suit on the judgment in a fédéral court. 

At Law. Action by Roger F. Capwell against John F. Sipe and oth- 
ers. On demurrer to answer. Deraurrer sustained. 
Hutchina & Oampbell, for plaintiff. 
W, C. Ong, for défendants. 
Before Taft, Circuit Judge, and Ricks, District Judge. 

Taft, Circuit Judge. The questions hère to be decided arise on a 
denjurrer to the answer of the défendants. Plaintiff 's cause of action is 
founded on a judgment rendered by the suprême court of the county of 
Providence, in the state of Rhode Island, in favor of the plaintiff against 
the défendants. The défenses are two. One is that, before the action 
in Rhode Island was begun, a suit on the same cause of action was be- 
gun in this court, and that the suit hère was pending when judgment 
was entered in Rhode Island, and that subsequently the suit hère was 
dismissed. No reason is suggested why this constitutes any défense in 
the présent action, or in any way afl'ects the validity of the Rhode 
Island judgment. The demurrer to this défense must be sustained. 

The other and principal delense set up in the answer is that the de- 
fendants were personally served with summons in the Rhode Island suit 
while they were within the jurisdiction of the Rhode Island court, and 
had gone there solely for the purpose of attending, as parties défendant, 
the trial of another suit pending in the same court. They pleaded 
this fact in abatement, and contended that the purpose for which they 
came exempted them from service. The suprême court of Rhode 
Island, however, overruled the plea, on the ground that such an ex- 
emption existed only in case of witnesses, but did net exist in case of 
the parties to the suit, whether they were witnesses or not. It is now 
contended that the judgment against défendants, based on such a serv- 
ice, is void for want of jurisdiction in the court over the défendants. 
We do not think so. The défendants were within the territorial juris- 
diction of the court rendering the judgment, and they were personally 
served with the process. They relied on an exemption allowed by many 
courts on the ground of public policy. In this case, as the suit on which 
the défendants were in attendance was pending in the same court which 
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was asked to recognize the exemption, it is a question of the public pol- 
icy of the state of Rhode Island, in respect to which the Rhode Island 
court had jurisdiction to décide conclusively between the parties before 
it. It is not a failure of due process of law to serve a person with sum- 
mons within the jurisdiction in attendance on another case as a party. 
If the législature should pass a statute exempting witnesses in such a 
çasè,,lont pennitting parties to be served, itwould not bè invalid, and 
we cannot see why a Rhode Island court cannot hold the law of the 
state, in the absence of statute, to hâve the same effect. This is not a 
casé of construclive or substituted service, as in Pennoyer v. Neff, 95 U. 
S, 714, Therô was no failure to serve the défendants personally. There 
was, at the most, bnly an abuse of the process of the court. Construc- 
tion Oo. V. Fitzgerald, 137 U. S. 98, 105, 11 Sup. Ct. Rep. 86. Suppose 
that a plaintifF were to induce a défendant by fraud to corne into the ju- 
risdiotiôn in ôrder to serve him, and that after personal service the court 
should refuse, on motion of defend&nt, to set aside the service, could the 
jurisdiction of the court in such a case be collaterally attacked ? We think 
not. The abuse of the process of the court can only be corrected by 
the court from which it issues, and if the court fails to find an abuse of 
its process, and refuses to set the service aside, when actual personal 
service ismade, we do not think ita refusai constitutes anything more 
than ërror, which cannot be collaterally inquired into or corrected. The 
question is one of exemption from personal service on grounds of public 
policy, Personal service having been actually made. It may be true 
that, were a United States court sitting in Rhode Island called upon 
in an original suit before it to décide this question, it would be regarded 
as one of gênerai law, and that such court would not be controlled by the 
décision of the state court upon the point. But hère we are called on 
to say that, inacasewhere personal service is admitted, and a judgment 
was rendered, the décision of the suprême court with the parties before 
it upon a question of public policy was erroneous, and that the error in- 
validâtes the judgment. No such power is given us in the collatéral ex- 
aminationof a judgment. 

The demurrer must be sustained. 
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Chamberlain v. Mensinq. 
WircuU Court, D. South CaroUna. September l, 1893.) 

1. Ejbctment— Statmo Sepakatb Causes of Action— Motion to Makb Complaint 
MOBB Definitb. 

In an action to recover possession of distinct parcels of land, not contiguous to 
each other, where defendant's alleged wrongfui entry npon and withholding ot one 
bas no connection with tlie other, if the complaint fails tostate separately the dis- 
tinct causes of action as to each parcel, as required by the Code of Civil Procédure 
of South Carolina, the remedy is by motion to make the complaint more deflnite 
and certain, not by démarrer. Westlake v. Farrow, 13 S. E. Rep. 469, 34 S. C. 270, 
foUowed. 

3. Samb— Damages for Withholdino Possession. 

But a claim in such complaint for damages for such wrongfui entry and posses- 
sion need not be separately stated, as such damages are not, under the Code, an in- 
dependent cause of aotion. 

At Law. Motion to make complaint more definite and certain. 
Granted. 

C. B. Northrop, for the motion. 
Miteh^ & Smith, opposed. 

SiMONTON, District Judge. The complaint sets out that plaintiff is 
seised in fee of, and entitled to the possession of, "ail those two lots or par- 
cels of land situated and lying and being in the town of Summerville, 
county of Berkley, and state pf South Carolina, to wit, one lot containing 
three acres, more or less, between Fourth and Fifth North, Main, and 
Magnolia streets, being the lots lettered a, b, and c, on square No. 41, in 
the Map of Summerville, made by C. E. Detmold ; and also one other lot, 
containing three acres, between Railroad avenue and First North and Gum 
and LobloUy streets, being the lots lettered a, h, and c, on square No. 1 , on 
said Map of New Summerville." That the défendant is in the possession 
of said lands, and wrongfuUy withholds the same from plaintiff. That 
he obtained possession by means of a wrongfui, fraudulent, and tortious 
entry theregn, well knowing that he had no title whatsoever to the same, 
or right of possession thereof, but with the intent by such wrpngfuUy 
taking possession to put plaintiËf to his action, belle ving that plaintiff 
would not be able to establish a légal title to the same sufScient to re- 
cover thereof, although défendant knew that he himself was in no wise 
entitled to the same. The damages are laid at $1,500. The prayer is 
for the possession of the promises and for the damages. The défendant 
asks that the plaintiff be ordered to make his complaint more definite 
and certain, by separately and distinctly stating the cause of action in 
référence to the separate parcels of land sought to be recovered, and by 
separately and distinctly stating the cause of action for damages, actual 
or punitive, sought to be recovered. 

The plaintiff objects to this motion in limine, upon the ground that 
the proper mode of seeking relief is by demurrer. We are bound by the 
décisions. of the court of South Carolina on this question. The rule in 
this state is established in the récent décision of Westlake v. Farrow, 34 S. 
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C. 270, 13 s. E. Bep. 469. That case décides: «Wlien a complaint 
mixes up several allégations Tâppropriatetotwô distinct causes of ac- 
tion, it seems that a motion to make more definite and certain is a 
better remedj'"thàn démurïer." And Ihis course thèdourt prescribes. 
Mr. Pomeroy ,is çontroUing aut^ority in the state courts with regard to 
code pléaàihg. "He prescribes" the samè course. Pom. Rem. § 447. 
ïhe corapiâlïit ,in the paragraph qùûted evidently refera to two distinct 
parcels o|làiid,not contiguous to epcK pther, and not one tract made up 
of contigùotiâ lots. The tortious eiitry upon and unlawful holding of 
one parcel woijld hâve np relation to or connection with the other. Such 
acts would be entirely distinct and separate. Each gives a complète 
and distinct caupe of action, The Code of Civil Procédure permits, in 
certain inâtaoces, the union of several causes of action in one complaint. 
This is consolidation of actions. But ail of the Codes requife that the 
différent causes of action should be sépara tely stated. In other words, 
each must be set forth in a steparate àûd distinct division of the complaint 
or pétition, in such a manner that each of thèse divisions might, if taken 
alone, be the substance of an independent action. In fact, the whole 
proceeding is the combining of several actions into one. Id. § 442, ap- 
proved in Heiïams v. SvÂtzer, 24 S. C. 42. 1 Boone, Code PI. § 184, 
laysdown the éame ruîe: "The cPmplaint in ejèctment may be for two 
separate pareôls of land. But the two causes of action must be sepa- 
rately stated, inust afïect ail the parties to the action, and not require 
difï'erent places of trial. " Pomeroy (section 446) states, among the forms 
of misjoinder: '^(1) Whett différent causes of action, Which may prop- 
erly beunitéd, are alleged in the one complaint not distinctly and sepa- 
rately, but'combined and mingled together in a single statement." The 
objection of the défendant in this respect is well taken. 

A similar conclusion, however, is not reached with respect to his other 
objection, that the causes of action for damages, actual or punitive, 
should be separately and distinctly stated. , The causes of action in this 
complaint are thé unlawful entry into and possession of the two tracts 
of land therein mentionedi The relief soUght is the reeovery of the pos- 
session, and damages for the character ôf the entry and of the possession. 
The damages followed upon theproof oftherightsofplaintiff. Theyare 
enhanced by the charactef of^ and motive for the acts of, the défendant. 
They are not an independent cause of action. They are the resuit of the 
causes of action. The défendant has confounded the claim for mesne 
profits with the right for damages^ The last punishes the défendant. 
The first simply restores to the plaintiff that which the défendant should 
retuni to him. Under the old common-law action of ejeotment, no mesne 
profits or dama,ges could 'he reeovered. If the lawful owner desired 
mesne profits, he was put to a separate action. If he wanted djîmages as 
for tortious entry, he brought trespass. In South Carolina the action 
of ejèctment fell intodisuse. The adoption of the action of trespass to 
try title, in which the action was brbught, "not only to try title, but for 
damages also, " superseded ejèctment. In this form of action the jury 
could find, as they chose, nominal damages, looking only to the ques- 
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tion df tîflé, or could treat the action as soanSing in damages when the 
évidence of the trespass was of such a character as to require it. The 
Code abolished formai différences between actions. It did not affect the 
substance of them. Hellams v. SwUzer, eupra. This complaint is, in sub- 
stance, the old action of trespass to try title; and as in that action, so in 
this, damages are the resuit of the ddidt which justified the action, and 
the punishment the law inflicts upon proof of it. A formai order will 
be filed iu consonance with this opinion. 
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iCirouit C(mrt of Appeau, MglUh CireuiU Augut 0, 1893.) 

No. 114. 

L. DlBTRIOT ATTOENKTS— P3B DlBII FeBI!(. 

ReT. Çt. D. S. J 824, provldes that ft district attorney shall b« allowea flve dollars 
adayforthe time necessarily etuployed in examlnin^, before a judge or commia- 
Bioner, ft,{>erson charged vrith crime, and "for eachdayof his attendance inacaurt 
of thé; United States, on tlie business of the Uni ted States, • * * $5." Section 
881 provides that, f when the circuit and district courts sit at ths same time, " he 
shall be.allowed only for attendance on one court. B.elâ„ that a district attorney 
^ho' is in attendance upon a fédéral court, and also on tho same day, conducts the 
axamiiiatlon, betore a commissioner, of a person charged with crime, is entitled to 
only one per dlem fee for the day. 
8, Same— MiLBAOB. 

Under Bev. Bt. J 834, proTiding fhat the district attorney shall be allowed, "for 
traveling f rom the place of his abode to the i>laoe of holding any court of the United 
Bt^tjss In his district, , • • • 10 cents a mile for going and 10 cents a mile for re- 
turning,^ a district attorney In attendance on a fédéral court is not entitled to 
mlleage for going to and returning frota his home during an adjournment over 
Sunday. 
B, Bajib— Ïntebbst on Acoounts. 

A district attorney is not entitled tq interest on his acoounts for a period lnt«r- 
vening between the time of their allowance by the treasurydepartment and ibe 
time of their payment. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

Action by George N. Baxter to recover for services and travel aa United 
States distjipt attorney. Judgmeut for plaintifif as to some of the items 
of his claim, others beîng disallowed. A writ of error sued out by de- 
fendant waa dismissed on plaintiff's motion. See 51 Fed. Rep. 624. 
Plaintiff also brings error to review the judgment as to the items disal- 
lowed. Affîrmed. 

Statement by Sanbobn, Circuit Judgef 

This was a writ of error to review a jàdgment of the United States cir- 
cuit court for the district ôf Minnesota, rendered in an action brought 
by the plaintiff in error, who was United States district attorney for that 
district, from December 11, 1885, until January 11, 1890, to recover 
for mileago, fées, and émoluments, under the provisions of chaptér 359, 
24 St. at Large, p. 505. In the discharge of his ofBcial duties, plain- 
tiff frequently and necessarily attended a court of the United States, and 
Gonducted the examinations before United States commissioners of per- 
sons charged with crime on the same days. He was paid five dollars a 
day Ibr attendance in tbç cpvir)i:9n thèse days, and in this suit sought tO 
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recoveran additional per diem for conducting theseiexamînatioiis befora 
the commissioners ôd thèse days, for which he had reoeived a. per diem 
for attendance in court. The court below refused to permit Mm to re- 
eoveri aad hd excepted to this refusai. 

Plalntiff's place of abode was Faribault, Minn., a city about 60 miles 
distant from St. Paul, Minn. , where the larger portion of the business 
of the courts of the United States was transacted. He was paid his 
mileage for going from his place of abode to the place of holding the 
court and returning, once at every session of either of thèse courts; but 
many times during the sessions of the courts he traveled to Faribault 
on a Saturday evening, and returned to the court on Monday morning. 
There was no testimony that thia travel was necessary, and the court be- 
low did not find it to be so. For this travel plaintifF sought to recover 
mileage in this action, and the court refused to permit him so to do, to 
which refusai he excepted. 

The accounts of the plaintifif, which were audited, allowed, and paid 
by the United States during his terin, were not paid when they were 
allowed, respectively, and plaintiff sought in this action to collect inter- 
est on the amounts of said accounts from the times they were respec- 
tively allowed by the treasury department to the times when they were 
paid, but the court refused to permit such recovery. The plaintiff as- 
signs the disallowance of thèse three daims by the court below aa error 
in this court. 

George N. Baxter, for plaintiff in error. 

Eugène 0. Hay, for défendant in error. 

Before Caldwbll and Sanborn, Circuit Judges,' and Shiba'?, District 
Judge. 

Sanbobn, Circuit Judge, after stating the facts as above, delivered the 
opinion bf the court. 

1. Where the United States district attorney is in attendance upon a 
court of the United States on its business, and also conducts the exam- 
ination before a commissioner of persons charged with crime on the same 
dày, he can recover of the United States but one per diem, for that day. 
The foUowing provisions of the Revised Statutes are important hère: 

"Sec. 823. The foUowihg, ànd no otheri compensation shall be taxed and 
allowed to attorneys, solicitërs, and proctora in the courts of the United 
States, to district attornéyS, èJérks of the circuit and district courts. • * • 
Sec. 824. • • * For exanaination by a district attorney before a Judge or 
commissioner of persons charged with crime, flve dollars a day for the time 
necessarily employed. For eacbi daiy of iiis attendance in a court of the United 
States, on the business of the United States, when the court is held at the 
place bf hiâ abode, five dollars; and for his attendance when the court is held 
tilaewhere, five dollars for eaeh day of the term." "Sec. 831, * * * Whén 
the circuit and district courts sit at the same time, no greater per diem oi 
other allowance shall be made any such offlcer tban for attendance upon on* 
court." 

The provision of the section last cited forcibly indicates the construc- 
tion which should be given to section 824. It would hardly be pre- 
flumed in the first instance that a district attorney would necessarily at- 
tend in a' court of the United States on its buëihess, and conduct an 
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examination before a commissioner at the same time or on the same day, 
but it was well known to congress that the circuit and district courts 
were frequently sitting at the same time, in the same courthouse, and 
often in the same room; hence, out of an abundance of caution, they 
provided that, if the attorney necessarily attended both thèse courts on 
the same day, on the business of the United States, he should receive 
but one per diem. This provision certainly raises a strong presumption 
that it was not the intention of congress to allow the attorney more than 
one per diem for the same day in àny case. 

But it is urged that the per diem for attendance upon the court is a 
compensation for the loss of time, and is earned by simple attendance, 
when no actual service is performed, while the per diem for conducting 
the examination of persons charged with crime is a compensation for 
services actually rendered, and that, therefore, it is not inconsistent with 
the statute to permit the attorney to recover compensation for attending 
court and losing his time, and for examining a prisoner before a com- 
missioner and saving his time on the same day. The statement of the 
proposition is its own réfutation. The theory and purpose of each 
clause of the statute is to pay the district attorney certain wages for the 
use or loss of his time for a single day. The compensation in each case 
is measured, not by the character of the service rendered, or by the 
value of the results attained, but by the length of the time occupied; it 
is five dollars for one day. To hold that under such a statute the dis- 
trict attorney could recover $10 for the same day, 85 for its use or loss 
in the court, and $5 for its use before a commissioner, is not warranted 
by the letter of the statute, and would be a clear violation of its spirit. 
Fktcher v. V. S., 45 Fed. Rep. 213, 216; 9 Op. Attys. Gen. 292. 

2. Where a court of the United States is in continuons session, and a 
district attorney is necessarily in constant attendance thereon on the 
business of the United States, he cannot recover mileage for travel in 
going from the place of holding court to the place of his abode, and re- 
turning again to the place of holding the court, on adjournments over 
Sundays or légal holidays during such continuous session, al though he 
actually performs the travel. Section 824 of the Revised Statutes pro- 
vides that the district attorney shall be allowed "for traveling from 
the place of his abode to the place of holding any court of the United 
States in his district, * * * ten cents a mile for going and ten 
cents a mile for returning." The act of congress of February 22, 1875, 
(18 St. p. 333,) provides that "no such ofiBcer or person shall become 
entitled to any allowance for mileage or travel not actually and neces- 
sarily performed under the provisions of existing laws." It may be 
conceded that where, during the term, the court adjoums over one or 
more juridical or business days, the district attorney, whose constant 
attendance is required during the session of the court, may, at the ad- 
journnient, go to his place of abode, and again return at the reopening 
of the court, and that for this travel he may be allowed his mileage. 
This is the effect of the décision in Harrrmi v. U. S. , 43 Fed. Rep. 
660-566; and it is not unreasonable, because, where the continuous ses- 
V.5lF.no.lO— 43 
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sion; of (ith© <îowtii§ interrupt^f iby an. adjournmQpt j (Jy«t .jntervening 
bmQes8;4«5?$ii1iW!0®oesrS of ;the' wurt may ,w«ll hâve tbe right to re- 
tujjBito Ibeiiiijpjacea.of abodeji^iijdithere pursue theiroidinary avocations, 
uBtîl courti agaia opens- I» s^cb .cases the district attorneys are not re- 
quired toi await ia àdlenesa the reopeping of the-, court, and the court» 
naay well preettipe that it is i\eeessafy that they Bhould return toiheir 
plafceB ofiabQd;9j;aïid ptilize ev^ryr interveùing juridlçal day in the active 
pr®i<}tice:<9l tjtieir. profession.'. ;:",, j ir;...,,- .^-'Jn' 

But this rule bas no application, to, an adjournment over Sunday. 
Siaoh aajadjoiijrnmentisiof theaanje.nature as an adjoumroent over night. 
PlainUff^night have.jgQneito bis place qfabode every evening and re- 
tîJïOai-eyery morninsî, but itiîwould hardly b^iclaimed that a trip of 
iÛO iaîie»;)every, night, sif'açtufrliy taken, wpuld..have been necessarily, 
tatentbew&se plaintifppreferredtciBpend the i=«ght in Faribault rather 
thaûiinîBt^nRaul.: Thereis po. évidence in this .case that it was neces- 
sary fcff^fbÙBitiff to go boinet ^veryiSaturday, oight when he knew he 
»*lJ6tï(it)#(iHj8t. Faul the .^urtceediî^' Monday meirning,, and the court be-, 
li0w:«iij)re§5jy: decliuefi tQ>^find tht" existence ofi such a necessity. Be- 
twieiiettiSa/tjiîîdaynightvaîid Monday tnorning there was no intervening 
tiane tiîatiewild be devoted ta seculfli" pursuits, and the only conclusion 
thftt «ain-ibe dj-awn froni therecorciiorithe findings of the court below isthat 
ttoe; pîaJptiff went toi iFadhault: eaoh Sâturday night, and returned each 
M6i»4!P'y nmO'rning, because it -was more pleasant and agreeable to him to 
Sgebéhisfeuiîdaya^t.bpme thanin, St. Paul. 

i,w^gajnj.'.the: statut© dues not authorize the allowance of mileage to the 
di8triQ;tc9itorney to. go from thô place of holding court to bis place of 
abode ^d' rejiurn,, aii.<i each of the trips whose mileage was disallowed 
waiis;0f this cbaractejî,:! *ât = the commencement of each trip the district 
attprney was atthe.place of hoMiug the court. He had charged for and 
was subsequently paid, bis mileage for traveling from bis place of abode 
to,thisp^'9ice;of:holdiDgj,th|e .court,, tobe in attendance upon it. The 
cour.twaS'àn continuions session every juridical day. His officiai busi- 
ness wasi not complétée!, but required his attendance upon the next 
succeedi#g;j.urîdi$alda,y, when, for bis own comfort and convenience, 
he travçlfld away frorn the place of holding tbe, court, remained over 
Sundayj,!iand theti retuined. Clearly, milengCifor such travel cannot 
and oughtnottobe.fliUowed, because it was not necessarilj' performed in 
thedisçhargCiOf thôiduties of his office, because there was no provision of 
the statU!tes:authorizing,theaHowftuceof mileage for travel from the place 
of holding; coMrtto the, district attorjiiey's place pf. abode and return, and 
because tO: allQw, it inithia day, .when a night's ride of many miles is 
easy of aocomplishïi'ijçn,t! ;and even agreeable, would soon lead to great 
abuses,: Whfïe there, is.np adjournjftje.ut of the court over intervening 
juridiQahd^ysduring. the terni, a district attorney is entitled to mileage 
for traveiifjjpm.'his place of abode to tfaeiplaceof holding the court, and 
for travel 4n returning therefrom to,.his place of abode, once, and once 
pnly, for^ach term of the court he UiecÈssarily attends in the discharge 
of his pffiçial, duties. ^^ 
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3. In the-absence of afly contract to pay intefest, and iîi the absence 
of any stetulie aljowing interesj;, none can be,recovered against the Upited 
Statea appij^îuiiLpaid accountsor claims against it, although they are jqst 
and hâve'. been'allowed by thé treasury department. U.S. v. Boyard, 
127'ÏÏ.*'S. 251, 260, 8 Sup. Ct. Rep. 1156, and authorities there ciled; 
TUHMky. U. 8., 100 U. S. 43;, 47, ' Not only was there no stipulation 
to- pay interest on the part ofihe tJnited §tates, Uhà, nt) statute authbr-' 
izing its payment in the case a t bar, but when it is consideréd ihat,ïhé 
act of congress which permits the maintenance of this suit against the 
United States gave original jurisdiction thereof to the court of claims, 
and concurrent jurisdiction to the court below, section 1091 pf the Re- 
vised Statutes, in effect, prohibits the allowance of any interest upon 
such a claim as plaintifFs until it is reduced to judgment. That section 
reada: "No interest shall be allowed on any çlaim up to the time of the 
rendition of the judgmerit therefor by the court of claims, unless upon a 
contract expressly stipulatihg for the payment of interest." The resùlt 
is that the court belOw committed no errer in the rulings of which plain- 
tifï in errpr complains, and the judgnient below isaffirmed. . 



Standard Folding-Bed Co. v. Osgood et al. 

ICireuit Court, D. Massachusetts. June ao, 1893.) 

, No. 2,737. 

Patents pob Inventions— Limitation or CtAiM— Combination— Foldino Behs. 

Claim 1 of letters patent No. 897,766, issued February 13, 1(389. to Lyman W. 
Weloi, for a folding bed, covers a combination whereby the head of the bed is car- 
ried in suspension by means of cords running over pulleys attached to the upright 
casiug, eaoh cord Ijeing f astened at one end to a lever crank, which Is pivoted to 
the bed rail and attaohed at its lower end to a rod running to the leg of the bed, 
whereby the legs are folded downward as the bed is raised, the headof thebed 
meanwhile swinging inward and downward as the f rame is folded up. Held that, 
as this method of transmitting an eocentrio motion to the legs is common in the 
arts, and as there is little novelty in suspending instead of supporting the head of 
the bed, the claim must be strictly limited to the combination in détail, and is not 
infringed by a bed which is supported at the head by rods f astened at their upper 
ends to the upright casings, pivoted below to the bed rail, and projectlng down- 
ward and connected at their lower ends to the legs of tbe bed, so that the résultant 
motibii is like that described in the patent. 

In Equity. Bill by the Standard Folding-Bed Company against 
Charles E. Osgood and others for infringement of letters patent Nos. 
311,623 and 397,766, issued to Lyman W. Welch, February 3, 1885, 
and February 12, 1889, respectively, for folding beds. Decree disuiiss- 
ing the bill. 

At the hearing the issue was really upon claim 1 of the later patent. 
As to the feature covered by this claim the inventer says : 

"The object of roy présent invention ia, in part, to provide the foot of the 
bed with automatically operating legs, — that is to say, with legs which auto- 
matically fold in when ttie bed is turned up, and which autumaticaUy turn 
out iiito position to serve as supports when the bed is pulled down." 
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In the spedfications he describes this invention as followB : 

"On the sMè of the bed rail is pivotally mounted a lever-liïè (iiank, c, to 
oné end of which ia attached the end of the chain or connecter^ 0« snd to the 
other end is attached a ]ink or bar, £, which is coupled at its other end to 
one of the connected legs, D. The otbpr end of chain, 0, is attached to the 
bed proper, B. There will be or may be acrank. c, and bar, £, on each side 
of thft béd, proper, B, in order that.bptji of the connected legs may be acted 
on^imiiitaneously, but the arrangement will be tbe same as tbat described in 
any caSe. 
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"The opération of this devîce will be understood by noting tbe two posi- 
tions of tho parts as represented in Figs. 1 and 2. When the bed Is lowerfld 
to the position seen in Fig. 1, tlie chain, G, holds the legs, J), through tbe 
médium of crank, o, and bar, E, in a position to support tbe bed; but when 
the bed, B, is turned up, the crank swings on its pivot, and folds the legs in. 
In reality the swinging of the legs is only relative. They always stand sub- 
stantially in the same position witli respect to the floor. When the bed, B, 
is turned down, the movement of the parts is reversed, and the same instru- 
mentalities cause the legs to swing out to the position seen in Fig.: 1, The 
strain of the chain, C, keeps the crank lever constantly aligned with that 
portion of thè chain to which it is attached in ail positions of the bed proper. 
This imparts the proper amount of movement to the lever to cause it to hold 
the legs in their position, perpendicular to the floor, while the bed proper is 
being raised and lowered. I am aware that it is not new to provide a fold"- 
ing bed with automatic devices whereby the legs are operated by the move- 
ment of the bed; but thèse are constructed differently from that herein àe- 
scribed, and are not adapted to a bed auspended in tbe manner described 
Lerein." 

Claim 1 reads as follows : 

"Tbe combination with the standard and bed proper of the crank lever, c, 
pivotally mounted at its middle to the face of the bed rail, the suspending 
chain or connector, C, secured at one end to the bed proper, and at the other 
end to one end of the said crank lever, the legs, D, hinged to the bed proper, 
and the rod, E, Connecting thé otlier end of said crank lever with the legs, D, 
said parts being respectively.arranged as shown, whereby said crank lever is 
held at ail times aligned with that portion of the connector to which it is at- 
tached." 

Respondents' machine was a combination folding bedstead having a 
wardrobe or bookcase construction in front, and a folding bed in tbô 
back. The side rails of the bed frame were supported at the head by a 
rod or bar on each side, pivoted at the top to the upright casing, and 
near the bottom to the side rail. Each bar projected downard, beyond 
the point at which it was pivoted to the rail, and was pivoted at its end 
to another rod, which was fastened at its opposite end to the foot leg. 
The foot legs were pivoted to the foot of the bed. As the bed frame 
was raised, the head swung inward and downward, the ends of the rails 
having wheels attached to them which roUed downward on a curved 
track, to the fioor, the foot legs being drawn inward, meanwhilé, by thé 
rods Connecting them with the ends of the suspending bars. 

Edward T. Rice, Jr., for complainant. 

John H. WhippU, for défendants. 

PuTNAM, Circuit Judge. I bave great doubts what my décision ought 
to be in this case, but, on the whole, I am better satisfied with the fol- 
lowing conclusions than with any other. The invention owned by the 
complainant, as specifically set out in the first claim of the patent, which 
claim alone is in issue, appears ingenious, novel, simple, and useful.' 
To sustain this bill, however, or to find that on the proofs respondentâ 
are infringers, would, I think, require me to hold that complainant 
monopolizes, in combination with an inward and downward movement 
of a suspended head of the bed, every method of transmitting an eccen- 
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trie motiortforSettin^ or folding tlife legs of the same-bedl; Sucli trans- 
mission iSBÔ'^cdnamori to' ail t?h« âlta rts to cause rïie to èbnclude tbis is 
1riy^''Mlflife|i>b|e;'"''Thëtefo^^^ compIainaf\t'btrtctIy to tKe 

<l!6mt)îiiii^iôin iâ'ldetail, as dôsôrîbed ,in its patent^ sp far as touclies the 
îssui',iiiJ|)tiÎ8',p8.i^içular case, './vom ■■ : .''';■-. 

CoinbinatiçaM of an inward and downward movement of the head of 
the bed, with levers so arranged as to transmit to the legs the resuit of 
this movemewt'fôr the pUrpose of setting or folding them, seem to bave 
long anticipàted thé invention owried by the complaihaht; and the in- 
troduction of tn^ .^dditi<?iial élément qf suspending ip^tead of supporting 
the bed, whïle useful, dpes not seçmto me to invplve such degree of 
novelty as to sustain any claims except very natrow^ onés. The invent- 
or's œerit in the case atbar relates only to the précise method uséd by 
him tb secure cornpâctness and simplicity. Therefôris, while the com- 
plàihàîit is, of course, ehtitled to the behefit of thé rù'le of équivalents, 
they must be such as relate to détails, excluding such as concern broad 
principles well known in niany branches of the mèchânical arts. 
' As- it Is not denied that respondehts may la#fully carry the head of 
-thçit' bi^d by isuspension^.'ahd combiné with that the inward and dovvn- 
ward tii^^^ëmeiit in the,ipj|ecise method in which they do each, I think I 
tnust iqi6|<|l'; that they may transmit the résultant force by ordinary appli- 
ances, and itbat they ha»e done no more than this. The cases cited by 
me in: Jifewtenv. \Hunty '51 Fed. Eep. 216, and Dederick v. Seigmund, 51 
Féd. Rep. 233, seem of use hère. Let respondents draw adecree of dis- 
iniesal,,*rith costs, and feûbmît it to the court, with proof that it bas been 
aerved oa the complainant. 



HUNT *. Garsed. 
> (Cïreutt Coitrt, E. X>. PertîMi^lDomto. June 8, 1893.) 

FAISNTS ÏOB I«^BNT,I0NS— NpTELTT— PNBtMATIO COKDUOTÔKS FOB ElETATOB SiO 
NAM. 

Letters patent No. 807,049, grànted OCtbbèr 21, 1884, to John Hunt for an im- 
provement in pneumatio conductors torelevator signais, are invalid, for there is 
no patentable novelty in inclosing à number of rubber tubes, each individually 
commubicating with the signaling mechaûlsm in an eleTOtor and with one of the 
floors of a building, in a jacket to keep them from kinking, stretching, and break- 
Ing, wbeù wires used for qleotric signaling in elevators bad been inclosed in the 
aame way àlid fôr the samiôpiirposes, and tubes had previbusly been used for oper- 
ating the signaling mecbanism in elevators. 

In Equity. Suit by John Hunt against Robert P. Garsed to re- 
etrain thejnfringement of letters patent No. 807,049, of October 21, 
1884, granted to complainant. Bill dismissed, and patent declared 
invalid. 

A. S. Brovme, for complainant. 

A, B. Houghtorjty i<fi défendante 
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Butler, District Judge. * The patent is fbr an iniprovement in pneu- 
matic conductors for elevator signais, and isdescribedby tbe patentée 
himself as foUows : 

"Indicators in elevator cars for showingfrotn which flpor of the building a 
call bas been sent are now opérated aceording to one or anôther of two Sys- 
tems, eitber by electricity, requiring circuit wires and a battèry or by pneu- 
matic means, requiring the interposition of air tubes extending f roto the push 
buttons on the several floors of tlie building to the indicator on bhe car. It is 
to the latter System that my inyention relates. It is essentiial to this System 
that the several push buttons be made each to operate a bellows for compress- 
ing or rarefying air, that an air tube extend frpm eaçh bellows to the car, and 
that the car be provided with an indicator, havingàs many bellows and drops 
as there arefloérs and air tubes, and tliatsuch bellows béConnected with the 
correspOnding air tubes. Thé several air tubes, in order to reach the moving 
car must be made tiexible for à portion oftheir ]ength,and be attacbed to one 
end of the elevator; shaf t, preferably to the middle tlierepf, and at the «ther 
end to the car, their flexible portion hanging freely beneath the car. Froin 
the bellows behind each push button, a small lead pipe is caiTied, and thèse 
several pipes are carried along the eleVàtôr shaft to itS iniddle, at which 
point they are connectèd to as many small rubber tubes, the opposite ends 
of which are fastened to the elevator car and Connectèd With a second set of 
smali lead pipes which léad to the pneumatic indicator. Thèse rubber tubes, 
prior to my invention, were supported bnly by the attachnient of their ends 
to the walls of the sliaft and to the car, and were ail independently attached 
and hung separately and independently from the car. As their length is 
necessarily somewhat in excess of half the height of the elevator shaft, in 
order to accommodate the vertical movement of tlie car, it is obvious that 
when the car is at the bottora of the shaft almost their entire length hangs 
from their point of attachment to the middle of the shaft, and that when 
the car is at the top of the shaft almost ]lheir entire weight hangs from their 
point of attaphment to the car. In eitlier case a considérable weight of rub- 
ber tube bas to be supported from the point of attachment and transmitted 
through the end portion of the tube, the effect of which is to strain and 
stretch the tube, which consequently rapidly détériorâtes. By having also, 
as many separate and independent rubber tubes hanging beneath the car as 
there are floors to the building (often eight or more) there is considérable lia- 
bility of their becoming entangled, kinked, or knotted, and in their swing- 
ing, of being caught against projecting parts and being injured. My présent 
invention was designed to obviate thèse defects, to which end it involves as- 
sembling or grouping ail of the flexible rubber tubes into a cable, fastening 
them together so that they shall not haiig or swing independently, furnishing 
them with a flexible support, which shalf relieve them of the strain of up- 
holding their own weight, and wrapping or covering them, so as to protect 
them fiom injiiry. ïliese results I attain in my preferred construction by 
the simple expédient of winding arouud ail the tubes together a tubular tex- 
tile covering or envelope." 

The complainant's expert says: 

"The invention introdoced by the patent in question comprises the group- 
ing or assembling together of the tubes, and their connection with a parallél 
supporter, which carries their weight or a greater portion of it, and relieves 
the tubes themselves of that strain. By this relief from strain or stretching, 
the life of the tubes is increased and their détérioration by the formation of 
pin holes and cracks is greatly rediiced. Aceording to the patent, this 
parallél supporter is constructed by préférence in the form of a tube, within 
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which the rubber tubes are inclosed, go that .they are externally covered 
and beld in proper relation to one another so that tbej cannot swing inde- 
pendently and are -protected from abrasion." 

The fôregoing quotations hâve been made because they show the 
ïïature and scope Of the alleged invention, and the patentee's views 
réspecting them, as briefly as they can be stated. 

The défense attgpks the patent on the ground, principally, that it 
oovers nothing new. 

We find ail the éléments of the cOmbination to be old. The only 
onè having the semblance of novelty is the so-called "pneumatic cable." 
This howéver is alsp old. A claim for it was made; but on objection 
by the office it was abandoned. The éléments specially covered by 
the fourth claim are not new in the connection stated, and the claim was 
not pressed on the argument. Is the corabination itself new? In the 
complainaût's brief the single considération involved is stated as fol- 
lows: 

"In View of the ordinary composite electric cables for elevators, liaving a 
plurality of conducting wires with an outer jnclosing and insulated coveiing, 
did it inyolve invention, and was it patentable to group a plurality of pneu- 
matic tubes and support and protect them by a parallel flexible supporter, 
«uch as an inclosing tubular covering." 

Every élément except the so-called "cable" was previously combined 
in the same way for similar use, in pneumatic elevator signais, and the 
only différence between the "cable" and, the élément it supplants is that 
it consists of several rubber tubes inclosed in the jacket, while pre- 
viously the tubes were separate and independent of each other. In 
other words the only change which the patentée etfected in the old 
pneumatic combinations consists in ihclosing the tubes within the 
jacket. 

Long before the date of the patent, a substantially similar corabina- 
tion, in alj respects, was in gênerai use for electric elevator signais. It 
is true that wires were there employed as conductors, instead of the 
tubes, used in the pneumatic System. When the electric System was 
first adopted the wires were allowed tp hang sépara tely ; and precisely 
the same difficulties were encountered that attend the use of tubes hung 
separately in the pneumatic System. They tangled, kinked and were 
liable to strain and break. To overcome the difiBculty, they were 
grouped and inclosed in a jacket having its ends properly attached, to 
support the wires and keep them in proper position. This jacket was 
sometimes composed of one material and sometimes of another, — 
occasionaliy almost, if not quite, identical with that used by the coni- 
plainant. 

Substantially ail the complainant did, therefore, was to apply to the 
pneumatic tubes the jacket previously applied to the electric wires. 
The purpose and effect in the one case are materially the same as in 
the other. We do not see in this anything requiring the exercise of in- 
vention. The complainant 's counsel dwells on the différence between 
the electric ând pneumatic Systems of signaling, but we are unable to 
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discover any importance in this différence, so far as respects the ques- 
tion involved. He thinks the jacket performs fonctions in the pneu- 
matic System which it does not in the electric. If it does, this is not 
the resuit of any différence in the nature or character of the jacket, or 
the manner of its use, or of any inerit in the complainant's work. If 
there is a différence in the functions performed it results alone from the 
différence in the nature of the conductors employed in the two Systems. 
We are not satistied, however, that the alleged différence exists. It 
seems to us that in both Systems, the jacket performs the same service. 
The wires as well as the tuhes, are liable to kink, tangle, stretch and 
break. There may be a différence in degree as respects the liability to 
stretch and break ; but this is unimportant. Wire bas, of course, a 
greater tensile strength than rubber, but ail expérience demonstrate^ 
that it will stretch and break, even by its own weight, when not prop- 
erly supported. It is quite as liable to kink and tangle as rubber. It 
is indisputably clear, however, that the main purpose and effect of the 
jacket in the one System and the other are the same; and however 
much one may dilate upon the characterizing différences of the two Sys- 
tems, the fact remains that ail the patentée did was to apply the old 
conductor coverings, long used upon the electric elevator signal, to the 
pneumatic signal, for the same gênerai purpose. It foUows that the bill 
must be dismissed. 



Mahon et al. v. McGuire Manuf'g Co. et oI. 

{Cireult Court, N. D, Illinois. May 2, 1892.) 

Patents fob Inventions — Bekdino Blook— Patentable Invention. 

Letters patent No. 337,006, issued March 2, 1883, to David C. Mahon and others, 
for a "bending block," coûsisting of a block or former adapted to the bending or 
shaping of the loop la guide rods for grain-car doors, are void for want of patent- 
able invention. 

In Equity. 

Bill by David C. Mahon and others against the McGuire Manufactur- 
ing Company and William A. McGuire. 
F. W. Parker, for complainants. 
West Se Bond, for défendants. 

Blodgett, J. This is a bill for an înjunction and accounting by 
reason of the alleged infringement of patent No. 837,006, granted tb 
complainants March 2, 1885, fora "bending block." The patent shows 
a block or former adapted to the bending or shaping of a portion of the 
guide rods called for by the partent granted William McGuire and Frank 
Jaeger, June 3, 1884, and December 1, 1885, for a " grain-car door.'' 
The guide rod called for by the McGuire and Jaeger patents is made of 
round rod iron, about three quarters of an inch to an inch in diameter, 
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and hasi a peculiarly shaped.Joop j^trthe 'upper end, and the work of 
fprxiiing, this loop on an ordinary blaeksmith's anvil added quite con- 
siderablyto the cost of the door. ■ Tilè device covered by this patent is 
a fornaii)g block, oyer which a part of the iron rod is bent to complète 
the loop. The peculiarity of thjs forming block, is a J-shaped groove, 
which receives the iron; rod as it bas bçenshaped on the anvil, and the 
end of the, rod, isthen, bent round a nose or projection of the former to 
give it tl^e required shape, and the end is then bent sideways apd flat- 
tened by blows from the hamœer to adapt it to be fasteued to the car 
with facility. The patent contains four daims, aJl of which défendants 
are charged with infringing: 

"(1) A bending block or forn er adapted to receive or hold (at the curva- 
ture of the iron) an iron, ,e"i e'", liavinga curvature, e', thé said block also 
having a part formed approximàtely like the curvature, c, of the said iron, iii 
conibiMation with a pin or lug arranged for contact with thé said iron in the 
angle attliejunctioriof th'é'part, e'", with the flatteiied portion, c', substan- 
tially as and tor the purpose specified. (2) A bending block or former having 
thereon one or more projtiCtlQg parts, g, g, formed substantially as shown and 
described, aud one or more p):(,>jecting parts, h, h, arranged, substantially as 
shown, with relation lo l^he, part or parts, g, g, in combination with one or 
mqre pins or lùgs, F, F, forthepurposessetforth. (3) A bending block or 
former having thereon one or more bevelied or tapering projecting parts, g, g, 
aiid one br more beveled of tapering pi-ojecting parts, h, h, in combination 
with one or more pins or lugs, F, F, the said parts, h and^, being tapering 
or smallest at their oiiter ends or faces, ail arranged substantially as shown 
and described, with relation to each otlier, for the piirposes set forth. (4) A 
bending block or former having tliereon one or more diagonal or inelined 
blocks, E, E, and also having upon one or both ends projecting parts, g, g and 
h, h, both arrapged substantially as shown and described, in combination with 
one or more pliis, F, F, for the purposes set forth." 

The défenses are: (l)Want of patentable novelty; (2) noninfringe- 
ment. 

In addition to the cOmmon knowledge, which mightbe enôugh, the 
proof shows that long before this patent, it was old to give shapes to 
rods or bars of Wood or métal by bending themabouta pattern or former; 
Mr. Barnes, who was called as an expert witness for the défendants, 
saying: 

"By ' bending bJoeks ' l upderstand is rneant what is technically called a 
•former,' a former being a block, franae,, or mass of wood of, métal which bas 
H contour, groove, or surface which either bas the satne, or approximàtely the 
same, gênerai shape, outline, or alignment as the work to bë produced, Such 
formers, and formers in gênerai, hâve been corambniy used since the earliest 
hiatory of metallurgy. Some of the most complicated formera were used 
seveçal hundred years siboe in forming ornamental ironworkr a class of work 
j^yhich is at thrs day performed more commonly in ; drop, presses and dies. 
Prqbably the largest use for , formers is in bending pipes of copper or iron 
aïtér fllling thém with roéin or sanU for the connections required in ships 
%nd on locomotives; also iri the' formation of handVâilings and ornamental 
pipe work. S'ufeh forrners 'hâve a contour et shape, either în grooves or sec- 
tions of groovesi' formed by stops either loose or fixed on, the formers, the 
alignment of which corresponds in a gênerai sort of wayito the alignment of 
the work to be prpduced. In carriage work, in order to obtain duplication 
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and symraetry, itis absolutely necessary to use stich formera — sometiraes sev- 
eral of them — to produce one pièce. It is not uncoramon, however, to pro- 
duce tnoat complicated forma from common rolled iron by meana of a former, 
liaving flrst prepared the métal, if necessary, to more readily asaume sorae 
particular complex shape. Sueh formera are not neeessarily arranged to bend 
mêlais only in one plane, as conical spirals and otiier forms lying in sevcial 
planes are often produced in this way. Thia is often done in preparing pipes 
for distilleries, and in the manufacture of cônical springs." 

This testiraony is corroborated by that of several praotical mechanics 
in the record, and it may be also said to be a matter of common knowl- 
edge that formera hâve been used from time immémorial to bend varions 
farm implements, like scyth snaths, plow handles, etc. It will be borne 
in mind that thèse patentées did not invent the guide rod nor the loop 
upon it; the only device of their patent being a former, about the end 
or homof which the loop of the rod is bent. It seems to me nothing 
can be more obvions than that only mechanical skill is called intô action 
in making a core or former around which an iron rod is to be bent to 
bring it to some desired shape. The shoemaker bends his leather 
around the last to adapt it to the shape of the wearer's foot. The farmer 
bends a tough, flexible pièce of wood around a former shaped like the 
neck of his ox, to make an oxbow for his yoke. The thills and otber 
parts of vehicles are shaped by bending over formers. In 1 Appl. Mech. 
Dict. (66th Ed. p. 701, tit. "Bending,") is a description of the modeof 
formirig the links for ship cables by bending them round au oval former. 
The simple problem is to make a form which shall give the required 
shape to the rod of iron or wood to be bent around it. It may, in some 
cases, require a superior order of mechanical skill to make a former 
which shall hold one portion of the iron rod in place while thé other 
portion is bent round the forming core, as in the case of thèse guide rods. 
One part of this loop, it appears, must be formed by the smith with the 
hammer upon a plaiii anvil. This being done, the patentée eut a groove 
in an iron block of such shape as to receive the rod, with the part al- 
ready made with the hammer, and the portion plàced in this groove is 
held very firmly, while the end to be operated upon is bent round the 
nose or end of the block which projects beyond this groove. Clearly, 
only the skill to eut this groove and shape the nose or end of the block 
to give the required shape to the loop was called for to make this l'ormer. 

Thèse patentées are intelligent men, well skilled in their art and trade 
as blacksraiths. They knevv, from expérience, that it was old to bend 
iron over a former like a mandrel or ihe horn of an anvil to give it the 
desired shape, and the problem presented them was to make a former 
which would give a final shape to the loop of this guide rod, and there- 
by cheapen its construction. They knew ail they had to do to accom- 
pïish this was to make a forming block which would hold the partly 
formed loop in the shape it had received from the hammer, while the 
rest of the loop was completed by bending the rest of the rod round the 
former, and their efforts in that direction resulted in the bending block 
of the patent. Other persons workiiig at the same problem made de- 
vices which the testimony shows would do the work, that is, give the 
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reciuired shape to the end of the rod, but they were not as good work- 
ing .blfDç^ as that made by thèse patentées. 

liisurged in behalf of complainants that the factthat thèse other per- 
sons failed, or did not suceeed as well as thèse patentées in producing a 
fprnier for the purpose, shows that the device involved invention. But 
it èéiemff to me the failure resulted from want of skill. In Butler v. 
Steckd, 187 T] . S. 21, 11 Sup. Ct. Rep. 25, it was held that it does not 
require invention to produce a former or die when the former is old; the 
court Saying: 

"It is true, I doubt not, that it required considérable mechanical skill to 
make à (lie which would eut a bretzel from dough so as to imitate a hand- 
raadé bretzel,' because the hand-made bretzel is somewhat clumsily shaped, as 
the parts !are bent, twisted, and laid uponeaeh other; and it was undoubtedJy 
ainattër requiriqg somé study, effort, and experiment to make the shape uf 
tb]B;4i^Q,çprfeçpoiid to the external foj-mation of the bretzel. Tiiis, however, 
sèéj^Sj.tpjfpe not to involve invention, but mers mechanical skill, A cutter 
migbt'be cbmpelled to experiment some,— that is, eut several dies, — but that 
ià'ii6t'ïtlvé,nlioh.» ' ■ 

'4nd't|ifl;'Same principie is annoijnçgd in Petersv. Mamfapiuring Co., 
iSd jJTciè, 626, 9 Sup. Ct. Rep. 6'43; in Penmylvania Railroad Co. v, 
ixicowp^m Engine Safety îmck (^^^^ ilQ.U.;S. 494, 4 Sup. Ct. Rep. 220; 
aqà 'if} HorsKeim v. Sch0ing, iBI \J.B- 64, 11 Sup. Ct. Rep. 20, — it is 
hél4ii|ç>t.tp in volve invention to so change old devices as to adapt them 
to ^iinwr or analogous ,opera,tions; and in Burt v. Èvory, 133 U. S. 
349, 'iO.$up. Çt. Rep. 394, it is said: "Neither is it invention to com- 
bine 61^: deyjces into a new article without producing any new mode of 
oper^lïon'." 

Wiîth the view I take as to the question of patentability of this device, 
l'do not deem it necessary to consider thç question of infringeraent, al- 
though, I iàay say that as the pins or lugs, F, F, are éléments of ail the 
cjaims of ooinplainants' patent, and as défendants do not use thèse pins, 
I^oubt if the charge of ,infringement is sustained, as it is necessary to 
tjiè, working of the complainants' machine that the pins shall be remov- 
able; and hence the raised portion of défendants' block around which 
the part to be flattened is bent does not perform the same office in the 
défendants' pjaçljine that is performed by the pins, F, F, in the com- 
plaipaiits' machine ; apd certainly, if a patent can be sustained at ail for 
such ,a device as this, itmust be for the spécifie construction. I do 
n|Ot,,hQwey^r, intend to dispose of the, case on the question of nonin- 
fringenaéili, |out, as that question is distinctly made in the pleadings 
acid proQf',.'ilt,isbutjust, at least, thati .shall intimate my views upon 
it, . Tbp.bjll çpiust be disfoissed for wapt of.equity. 
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NoKTHKOP's Ex'bs r, Rasner et (û, 
{CVrcnit Court of AppeaU, Third Circuit. August 16, 1892.) 

1. Patents fob Inventions — Limitation of Claims — Pbiob Akt— Metai.uc Cbilings. 
Letters patent No. 830,916, issued November 24, 1885, to Albert Northrop, lor an 
improvement in metallic ceilings, if valid at ail, must, in view of the prior state of 
tbe art, be limited to a ceiling made of panels, in which tbe chief cfiaracteristics 
are (1) the formation on two or more aides of the panels by meana of molded edges 
•which fit into each other, of a channel along which leakage water may flow and be 
dlscharged at orifices made by cutting away the corners of the panels, the orifices 
being concealed by rosettes so oonstructed as to aid in discharging the water; and 
(2) the widening of alternate aides of each panel into flanged edges, which lie 
loosely iipon each other, so as to allow expansion and contraction by heat and cold. 
48 Ped. Rep. 449, aflrméd. 

% SaMB— iNFMNaBMENT. 

The patent is therefore not infringed by ceilings made of metallio panels gen- 
erally having partially raisèd surfaces surronnded by moldings gradually flatten- 
ing ont iilto flat edges, which are nailed rigidly to the furring stripa, such moldings 
forming no continuons channel for the diacharge of water, and each panel having 
rosettes at the corners, which serve the purpoaé of ornaments only. 48 Fed. ftep. 
449, afanued. 

Appeal from the Circuit Court of tlie United States for the Western 
District of Pennsylvania. 

In Bquity. Suit by the executors of Albert Northrop against Rasner 
.& Dinger for infringement of patent. The circuit court sustâined the 
patent, but held that it must be strictly construed, and that défendants 
did not infringe it, and therefore dismissed the bill. 48 Fed. Eep. 449. 
■Complainants appeal. Afflrmed. 

W. BakeweU & Sons, for appellants. 

D. F. Patterson, for appellees. 

Before Acheson and Dallas, Circuit Judges, and Gbeen, District 
Judge. 

Gkeek, District Judge. The bill of complaint in this cause allèges 
infringement of letters patent No. 330,916, which were granted to the 
complainants' testator, Albert Northrop, November 24, 1885, for an im- 
provement in metallic ceilings. The object of the invention, as declared 
by the inventer, was to provide a sectional metallic ceiling of such con- 
struction that it should be of small initial cost in its manufacture; that 
it might be readily applied; that it would présent a neat and finished 
appearance; and, further, that it wouid provide for the escape of àny 
water that might flow upon the upper surface of the ceiling by reason 
of a leaky roof or defective water pipe in the ceiling, or other cause. 
With thèse objects in view, the inventer declared that his invention con- 
sisted in certain features of construction and relative arrangement and 
combination of parts, as he set forth and described in the spécifications 
of the letters patent. The ceiling which it was intended to protect by 
ithese letters patent is composed of a séries of panels, joinedtogether. 
Each panel is construpted with a molding on each one of itssides, which 
is so -curved as to form a channel. As the moldings are counterparts of 
«ach pther, the molding on the edge of one panel will fit within the 
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molding on the adjacent edge of the adjoining panel. At the corners of 
the panels the edgô.of .the saoldipgiiï cuit away^ so th^t, when the panels 
are put in position upon the ceiling, an opening is formed at the junc- 
tion, whiôfâ: serves as an -ératiet for ahy water which may leak upon the 
upper part of the ceiling. Thèse openings are hidden by rosettes of 
mejal'wliich cover and copceal them, hùt do not interfère with the dis- 
charge of leakage water.'' The panel itself is secured in place either 
direàÛy tOi the joists, 6r!|to.fuiTing strips, by fasteilings pasging through 
the'®nrv€d moldings or channels. When the panels are properly put to- 
gethçl, ihe'curved moldihgsform a continuons channel or trough, 
throùgh which the leakàge of the roof above will collect and pass ofif' at 
the opèhïh'ès'cohcealed by th'e rosettes, without in any wise afl'ecting the 
ceiling itself. A somewhat différent form of panel is aiso described in 
thé spi^çpbatîons, havjhg |hé curved tnolding upon onè end, and one 
side only; 'upon the opposite end and side there being substituted a 
turn^d-d|9j*n.flange, which, when the panels are brought together in use, 
will be receïved into and lie loosely upon the curved molding of the ad- 
jaTOnt panel, and by this means any expansion or contraction of the 
métal' îs'pirovided for, withdùt in any wise disturbing the construction 
of the ceiling. 

Thé 60ié|)lainanta allegethat the défendants are constructing panels 
andiceiiiJiTgs which are direct infringements of the Ist, 5th, and 6th 
claims of th© Itetters patetit/ Those âaims are as follows: 

"(1) A metrtllic ceiling consisting of panels, each h.iving a curved or 
channeled molding on its four side?, the rnoldings being eut away at tlie 
corneis of tlie panels, and rosettes for covertng oi' coiïceaiing said cut-away 
portions sulistaniially as set torth." "(5) A metiillic ceiling consisting of 
pMiiels hav^tig iheiï Sidps (tWljor more) provided with channel rnoldings, the 
corners of the panels buing fUt away, sub^tantially as set fortli. (6) A me- 
taliic ceiling consisting of panels, each having a lurved or channeled molding 
oij two 9.1; moie of its sides, tlie panels bejrig eut away al tlie corners, and 
rosettes for coveriiig aiid cdhcéaling said ciit-away portions, sùbstantiallv as 
setfoHh." 

In reply to this charge, the défendants interpose two défenses: First, 
that the patent of the complaînants is in^alid for lack of invention; and, 
^secondly,thaXif theinvention bf the complainants does show patentable 
bovelty, the ceilings construoted by theni do not in any degree infringe. 
. .The learned judge wbo heard this cause in the court below held that, 
notwithstandihg the prior sttite ol' art, this patent did show invention, 
and thatthe presamptioniiôf vaJidîty in its iavor, arising from the grant 
■ol the lettejis :patent, hàd not been overcome by the proo s on the part 
iof the deiéndants. The défendants-, upon this partof their case, relied 
«péh letterçrîp'aténtito Hughes,! No. ii03,887,datedJune 7, 1870; letters 
pateHtîta§ari'dèrfibn,No.420,iâ(X), dateci November 4, 1871; letters patent 
to iiïdier, Noi 3.58,881, dated January 1&, 187.5; and especially upon 
the ceiling ati the. courtbouse at Garlinsville, 111'., which had been con- 
structed years before Northrop applied^ for the patent now in suit. It 
cannot be dehieii that th« primary, impression made by thèse prooi's of 
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the prîor State ôf the'art is somewhàt at vàriance with the concluéion 
reaohed by the learned judge in the court bëlow. Certainly, as it aèems 
to U3j they strongly lean agaiastithe findirig of patentable invention in 
the complainant's panels or hia paneled ceiling. Tfaat the panels he 
described, and the iaeiling made by him, with them, are in some degree 
différent from the metallic roofing described in the Hughes and Sander- 
son patents, atid from the ceiling in the Adler patent, as well as froOi 
the ceiling of the Carlinsville courthouse, is very true; yet it is difl&cult 
to assert that the substantial and material parts of the complainant's al- 
légea invention are not practically described or shown in one or the 
other. , 

But it is not necessary to test this défense by a close analysis of the 
state of the art prior to Northrop's invention. Assuming that the court 
below was justified in its finding that patentable invention was présent 
in the complainant's paneled ceilings, it is quite cleàr that the admitted 
state of the art compels a strict construction of the daims of this patent 
which are said to be infringed.; and, when so construed, we fully agrée 
with the court below that the défendants are not guilty of infringement 
in the manufacture of panels and ceilings which they confessedly con- 
struct. It is quite truè that the défendants made use of panels of métal, 
in the construction of their ceilings, which are joined together, and then 
iirmly fastened to the pupporting joists or furring strips. It is quite 
true that at some distance from the edges of thèse panels are raised orna- 
înentations produced by stamping, which might be called " moldings." 
It is quite true that, for further ornamentation, metallic rosettes are fas- 
tened to corners ofthe panels when in place. But ail this does not consti- 
tute an infringement of the patent in this case, as we must construe it. 
This patent is to be so construed, having in view the state of the art, 
that it may cover a ceiling made of metallic panels, in which the chief 
^and necessary characteristics shall be two: First, the formation by 
means of molded edges, on two or four sides of the panels, of a chànnel, 
through and along which leakage water may flow and be discharged at 
various prepared orifices or openings, which are hidden and concealed 
from the observer by metallic rosettes, so fitted and placed that they do 
not hinder, but rather assist, in such discharge; and, secondly, the wid- 
ening of alternate sides ofthe panels into flat or flanged edges, which, 
in construction of the ceilings, lie loosely upon each other, in such a 
manner that they readily move in response to action of beat and cold, 
thus providing for supposed necessary expansion and contraction of the 
métal. If there be invention in this patent, it is found in thèse two for- 
ward steps in the progress of the art to which it belongs. They are the 
absolute and necessary characteristics of the complainant's invention. 
The difficulties arising from the disposition of leakage water (àlling upon 
the upper surface of metallic ceilings, and the supposed necessity for 
providing for the expansion and contraction, under changes of tempéra- 
ture, ofthe metallic base of the ceiling, were the problems which taxed 
the complainant's skill and inventive genius, and thèse are the only 
-ones which he claims to hâve solved. 
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Ndw, aa stated before, the ceiling constructed by the défendants Î3 
made of metallic panels. Thèse panels are stamped into such form as 
may be desired for any particular ceiling. They generally bave a par- 
tially raised surface, surrounded by a molding graduaily widening eut 
into fiât edges, called by some of the witnesses "stiles." In construct- 
ing a ceiling, thèse metallic panels are nailed to furring strips, ordirectly 
to joists, the flat edges overlapping in such a way that the line of join- 
der is concealed. Rosettes are firmly secured or otherwise fastened to 
eaoh corner of a panel, but play the part of ornament only. They are 
of no other practicable or possible use. The edges of the panel do not 
fprm a continuons, or indeedany, channel or trough for the flow of leak- 
age:water. No spécial provision is made for such flow by the défend- 
ants in their work. The edges of the panels, instead of being curved so 
as to form a channeli are perfectly flat, and lie close to the furring strip 
or joist, The distinguishing characteristic of a channel, as a part of the 
panel, is whoUy wanting in the défendants' structure. The raised sur- 
face of the panel, which the complainant insists is the équivalent of bis 
curved molding, bas no other office than to aid in presenting the spécial 
design stamped upon the panel itself. Possibly leakage water would lie 
in thèse indentations of the défendants' panel, if it once made its way 
thithery but there it would remain until it evaporated; at least, no pro- 
vision is made by channels or openings for its discharge. Clearly there 
is no infringement of the complainant's invention in this respect. 

Nor is there any infringement, on the other hand, in respect to the 
provisions made by complainant in his ceilingsfor regulatingalleged con- 
traction and expansion of the métal. The défendants' panels make, 
when nailed or secured to the joists, a rigid ceiling. No provision is 
made for their moving or sliding on each other as they may expand or 
contract, The défendants evidently found by expérience that such con- 
traction or expansion, whatever it might amount to, could be treated as 
whoUy negligible, and disregairded it. It oannot be pretended that there 
is any infringement in this respect. The resuit is that the judgment of 
the court below is affirmed, with costs. 
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Paike V. Pacific Mut. Life Ins. Co. 

(Circuit Court of AppeaU, Eigiith Circwit. August 9, 1893.) 

No. 119. 

l. LrPB InstjBANOE— Application— Phebumptions. 

Where an application for lif e insurance has been made to an Insurance solicitor, 
bnt the applicant dles before a policy is issued, and none in f act is ever issued, the 
presumption is that there was no contract of insurance, and no purpose to con- 
tract, otherwise than by a policy made and delivered npon simultaneous payment 
of thepremium. 

a. Bame. 

This presumption is rendered conclusive where the application provides that it 
is agreed and understood that only the home office of the company has authorlty 
to détermine whether a policy shall issue on the application, and that there shall 
be ho cohtract until a policy is issued and delivered and the flrst premium paid, 
while thé applicant is llving, and in the same condition of health described in the 
application. 

8. Bame — Fowebs of Local Asenif. 

In View of such provisions, there is no room for the application of the mie that 
the powers of a local agent of a corporation are sometimes measured, not by his 
aètual, but by his apparent, authority; and it is immaterial that such agent agrées 
to take, or does take, a portion of the first premium in trade from the applicant' s 
store., 

4. Bamb — Bbath op Ajpplioant befobb Aooxptance. 

The deiath of the applicant before his application reaches the home office re- 
Vokës thë offér to become insured, as well as destroysthe subject of the insurance, 
and renders the making of the proposed contract impossible. 

6. Bame— AcoBPTANCB— Notice. 

The, approval of the application by the comçany's médical director before receiv- 
ing notice of the applicant's death, even if it amounts to a détermination to ac- 
cept thé same, does not complète the contract, when such acceptance Is never 
comniuhicated to the applicant's personal représentative. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

In Equity; Suit by Ira T. Paine, as administrator of the estate of 
Forrest h. Kendall, against the Pacific Mutual Life Insurance Company 
of California. Decree dismissing the bill. Complainant appeals. Af- 
firmed. 

Statement by Sanbobn, Circuit Judge: 

This was an appeal from a decree of the circuit court for the district 
of Nebraska, dismissing the bill of appellant to enforce spécifie perform- 
ance of a contract which the bill alleged the appellee made with Forrest 
L. Kendall on May 29, 1890, to insure his life for $10iOOO, and to re- 
cover of the ■ appeUee for his death that amount, less a few dollars of 
unpaid premium. The answer denied that such a contract was made, 
and the court below, after hearing the cause on the pleadings and proofs, 
dismissed the bill. From the pleadings and proofs the following facts 
appear: 

The complainant was the administrator of the estate of Forrest L. 
Kendall, and the défendant was a corporation organized under the laws 
of California, and authorized to insure lives in the state of Nebraska. 
Ita home office and principal place of business was in San Francisco, 
Cal. One Limback was the agent of the défendant at Grand Island, in 
v.ôlF.no.ll — 44 
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Nebraska, to solîcit applications and coUect premiums, but wîthout au- 
thority to make, 6r to lagrae to make, contracts of'însurance for the 
défendant. On May 29, 1890, he solicited and obtained from Kendall 
his appliè^îb'n' to the défendant, in writing and priûtj for a policy of 
insurance on his life. This application was signed by Kendall, and 
contained the foUowing stipulations: 

"Do you understand and agrée that only the oflacers of thp , home office 
hâve authorlty- to détermine whether or not a policy shall iasue oi» any appli- 
cation, and that they act only on the statement* and represeotationa in the 
application, ai^dtbat no staten^ents, représentations, or information made or 
given by or td the person soiiciting or taking this application loi* a policy. or 
to any other person, shall be binding on the company, or in any manner 
aflect its rights, unless sucli -«tatements, représentations, or information be 
reduced^o writihg; and prëséiftt^ to the Officers of the company at the home 
o&ce in this application ? ''X^b'.' * * * , And it is agreed thatthere shall 
be no oontract of insurance until s policy shall hâve beén issued and deliv- 
ered by the said company, and the first premium thereon paid, whlle the per- 
son proposed f or.insurance is living and in the same conditicm of health de- 
scribed i^ii this lÀp^pIication ; ^nd thàt, if said policy be issued, tbe déclarations, 
agreeménts, and warranties iieTein contained shall constitute a part of the 
contract, and the contract of inatt^ance, wben made, shall be lield and con- 
strued at ail times and places to hâve been made in the city of San Francisco, in 
the State ofÇalifornia; * * • pollcytôbëdatédtheflràtdayof June, 1890. 
((Ail pôlibï^ of the compjjny !«;*( jasue^ asof the first day pf éaoh month.) 
* * <•■ Itis agreed that; tbe foregoingstatements and answers, as well as 
ail others made or to be made to the company's médical examiner or solicita 
ibg agebt, are '(varranteâ to bé ttu«> and arepflered to the company as a con- 
siderati<)ttbïîl|j9 contract» wbich shall not take effect until the Brst premium 
shall bave béeta paid during tbelite and good health of the person heireih pro- 
posed for insurance." 

; : Wben he obtained the appliéation, the agent, Inioibaok, agreed to 
take $10 of the first quarterly premium in trade at Kendall'a store, and 
after KendàJl'B death he didget fiomttatrstore, onithis account, a box 
of cigars. < Kendall agreed topay the balance of thisipremiUm, $59.90, 
iii:iien the policy ; vas delivered.; Tbe application was forwarded to the 
home office. On June 3, 1890, KendaÛ' was drowned. On June 6, 
1890, the application first reached thie defepdant's houle office, and 
OU: June 7, 1890^ it'Wast exaû^ined and approved by its médical di- 
rectîir, in ignorance of Keadali'sdeathi' On Jijne 9, 1890^ défendant 
leamed of bis- death, and lefused to issue a 'policy. On June 30, 
1890, complftiqanttendered $59.90 to li/imbackiii payment of thé first 
quarterly premium, but; borefused toreceiveit, and ofifered to pay 
$10 to complainant, which he refused to acçept, ; Thisi suit was then 

jbrOPght...,, .^ . .[,; . ;..,,.-.,; •;,;, 

; iî. W. Breckettridge and P. :4- 4t*o^ [for appellant. 

Charles 0. Whedon, for appellee. 
.1 Before Caldwsll and Sa.n^obn, CirPWt Judg«#^,'a|id Sbibas. District 
iftdge. ir-, 

Sanborn, drcnit.Jndge, after stating ihe fufpt «n aboT9, ddivered 
the opiuipa of the covtrt* : 
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The èourt bélow found that thé défendant Company never made any 
contract to insure the life of Kendall, and on this ground dismissed this 
bill. The complainant assigna this finding and decree as error, and 
the only question to be considered is whether 6r not the proofs fairly 
established such a contract, for, if they did, the bill should not hâve 
been dismissed, but a decree should hâve been rendered for the com- 
plainant for the relief he sought. On May 29, 1890, Kendall made his 
written application to défendant for insurance, and caused it to be for- 
warded to its home office, where alone it could be accepted or rejected. 
On June 3, 1890, he was drowned. On June 6, 1890, the défendant 
first reeeived the application at its home office. On June 7, 1890, its 
médical director, in ignorance of Kendall's death, approved the applica- 
tion. Kendall knew the application could be accepted and a contract 
of insurance made by the officers of défendant at its home office only. 

The material facts in this case are. undisputed, and the évidence calls 
for no comment. There is neither doubt nor difficulty as to the rules 
of law applicable to thèse facts. To discuss them would be futile, for 
they are riot debatable; they are founded in reason, settled by long lines 
of décisions, and conclusively demonstrate that there could hâve been 
no contract by this défendant, under the facts of this case, to insure the 
life of the décèdent. Ample reason for this conclusion will appear from 
the bare statement of some of thèse rules. As no policy was issued, 
and the custom of insurance companies is to issue a policy Trhen a con- 
tract of lifè insurance is made, the presumption is that on May 29, 
1890, when the application was signed, there were negotiations, but no 
contract, and no purpose to contract otherwise than by a policy made 
and delivered upon simultaneous payment of premium. Heivian v. 
Insurance Co., 17 Minn. 153, 157, (Gil. 127;) Markey v. Insurance Co., 
103 MasSv92; Insurance Go. v. Kennedy, 6 Bush, 450. 

The provisions of the appHcation that the décèdent understood and 
agreed that only the officers of the home officeol the défendant company 
had anthority to détermine whether or not a policy should issue on any 
application, that he agreed that there should be no contract of insurance 
until a policy should bave been issued and delivered by the eompany, 
and the first premium thereon paid, while he was living and in the 
same condition of health described in the application, and that thestate- 
ments in the application were true, and were offered to the cotnpany as 
a considération for the contract, which should not take effect until the 
first premium should hâve been jiaid during his liJe and good health, 
make conclusive this légal presumption, and establish the taet that by 
thé' transaction of May 29, 1890, and the delivery of the application to 
the local agent of the eompany, the décèdent merely made a proposai to 
become insured by the défendant eompany, which could not become a 
contract' until it was accepted by the officers of the défendant at the 
hom& office in San Francisco. Taylœ v. Insurance Ço., 9 How. 390; 
/ïwurflince Go. v. Young'a Adm^r, 23 Wall. 85, 106; InsUrance Go. v. Ëw- 
éi^j:92'U;S:377,381. 
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, Thereiis no room hère for the application of the rulethatas to third 
persons the power of the local agent of a corporation is sometimes mea- 
sured, not hy his actual, but by his apparent, authority, because the 
décèdent in his application stated and agreed that he knèw that no one 
but^the officers at the home office could accept hi3 application or make 
a oontract to insure him. That the application provided that the date 
, of th« poHcy should be June 1, 1890, when it also provided that ail 
policiès should be dated the first of some month, is immaterial, in view 
of the fact that the décèdent twice expressly stipulated in this application 
that the contract of insurance should not take efïect until the first pre- 
mium vfas paid and the policy delivered during the life and good health 
of the applicant. That the local agent agreed to take, or did take, $10 
of the tirât premium of $69.90 in trade from decedent's store in no way 
modifiedor atfected the positive andclearly expressed terms of this pro- 
posab;relative to the time when, apd the conditions upohwhich, the 
contract should take effect. 

There is no room for the application of the rule that, where the pre- 
paynjent of the premium is a condition précèdent to the delivery of a 
policy, an agent authorized to coUect it mày sometimeè give crédit, and 
thereby waive the condition, because the time never came when the 
premium was due or payable, and no crédit was given, no waiver made. 
The death of Kendall on June 3, 1890, before the application had 
reached defendant's home office, revoked his oifer to become insured by 
the Refendant company, which was contained in this application, and 
rendered the making of the proposed contract of insurance impossible. 
An offer la revoked by the death of the proposer, or by the death of the 
party to whom the offer is made before acceptance. "The continuance 
of an offer is in the nature of its constant répétition, which necessarily 
requires some one capable Of making a répétition. Obviously, this can 
no more beidone by a dead man than a contract can in the first instance 
be made by a dead man." Pratt v. Trustées, 93 111. 475, 479; Dickin- 
son v, Dodds, L. R. 2 Ch. Div. 463, 475; Phîpps v. Jones, 20' Pa. St. 
260, 2&4; Walîace v.Townsend, 43 Ohio St. 537, 3 N. E. Rep. 601. 

Conceding that the défendant could and did détermine to accept the 
applieatioin on June 7, 1890, one day after its receipt and four daysafter 
the death of Kendall, still such acceptance and the contract, if so made, 
were void, bedause the life that was the subject-matter of the contract was 
not then; in existence. The first party to this proposed contract was 
Kendall; the second, the défendant; the subject-matter of the contract, 
KendàiUs life. The contract was not made, in any event, before June 7th , 
when defendant's médical director approved the application, and at that 
time the: first party toit was dead, and its subject-matter did not exist. 
Neither party would bave knowingly made an insurance contract regard- 
ing a life that was not in being. Parties make no contract where the 
thing which they supposed to exist, and the existence of which was in- 
dispensables to, the making of their, contract, had no existence. FranUin 
V. Lmg, 7 Gill. & J. 407, 419j Gibson v. Pelkie,37 Mich. 380; Sfricfc- 
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land V. Tumer, 7 Exch. 208, 219; Couturier V, EaiHie, 5 H. L. Cas. 873, 
682; Cliffcn-d v. Wate, L. R. 6 C. P. 577; fTamrd v. Inmrance Co., 1 
Sum. 218, 226; Inmrance Go. v. Ewing, 92 U. S. 381. 

Conceding that the action of the médical director iïi approving the 
application on June 7th, in ignorance of the applicant's death, was a 
détermination to accept the application by the défendant, still there waa 
no contract, because no notice of the acceptance of the application was 
in any way communicated to the applicant or hia representative-s. The 
acceptance of an offer not communicated to the proposer does not make 
a contract. Jenness v. Iron Co., 63 Me. 20, 23; McCuUoch v. Inmrance 
Go., 1 Pick. 278; Thayer v. Inmrance Co., 10 Pick. 325, 331; Borland 
V. Guffey, 1 Grant Cas. 394; Beckwiih v. Cheever, 21 N. H. 41, 44; Dwn- 
ean v. Heller,lB S. C. 94, 96; Wkite v. Gorlies, 46 N. Y. 467. 

Conceding that the application was accepted on June 7, 1890, by the 
défendant, it expressly providéd that thé contract of insurance should 
take effect and be in force only upon compliance with three conditions 
précèdent, viz., that a policy should be deîivered, that it should be de- 
livered during the life and good health of the applicant, and that the 
premium should be paid when the policy was delîVered. Thèse con- 
ditions were never complied with. The vital, indispensable condition 
Was that the policy should be deîivered and take effect during the life 
and good health of the applicant; but that life hadended, that applicant 
was no more, and that condition could never be complied with, and 
therefore the contract could never take effect. Miason v. Henahaw, é 
Wheat. 227, 229; Carr v. Dmal, 14 Pet. 77, 81. 

There is no view of the facts or the law under which it can be found 
that there was a contra:ct between the décèdent and the défendant Com- 
pany in this case, and the decree below is affirmed, with costs. 



Claixin et al. v. Bennett et al., (McCoy e* al., Tnterveners.) 

(Oiroiiit Court, N. D. IlUnols. June 18, 1893.) 

Attornbt akb Client— Pbbs— Lien on Judgmbnt. 

Where the amount due on a judgment recovered for the purohase prlce of prbp 
erty sold by plaintiff to défendant la paid into a court of equity for distribution, 
plaintifE's attorneya are entitled to receive theref rom the money due them from 
plaintiff for meritorious services rendered by them to him in other snits grôwing 
eut of aaid purchase, where such servicea were rendered, with the ezpectatlon that 
they would be paid for ont of the prooeeda of such juâgment. 

, Pabtnbkship^What Conbtitutbs —Evidence. 

Froof that two men owned a ranch and herd of cattle jointly, that they managed 
the ranch together, rendered accounta in their joint names, and referred to tbem- 
selves as a company, Is suSlcient to show that they were oopartners, although they 
had no articles or agreement of oopartnership. 

, SaME— SbTTLBMBNT BBTWEBN PABTNBR8— RiOHTS OF CbBDITOBS. 

A setUement between copartners, whlch détermines their reepecttve Interests in 
• certain partnerahip tuud, is conolusive as to the rights of their individual oredit- 
ors to that fund. . . . ', 



6S4' FEDERAL KEKOETKB, VOl. 51. 

A settlement betweén cotfartners, who are botb Bhrewd business men, of 'a busi- 
ness àmoiiùtltig to hiindreds of thfcrusands of dollars, and involvlng rhany items of 
account, depending upon the memories pf the copartners, should not be opened at 
the instigation, oï their credilors, after the death of one of the copartners, even 
though thére is a strong prima faùie sbowing of mistake in the settleraent. 

5. SjlMe— EioHT or Paktkéb to Pledgb Fir'm Pkopebtt. 

One of two copartners oaunot pledge the partnership property to seoure hls pri- 
vate debt, except to the extent of his interesl thereln. 

6. Equitt Plbading — Ambndmeîit. 

Ai'ter the announcement of the final décision of the chancellor upon the merits of 
a cas^, it is proper to refuse to permit the pleadings to bo ameiided so as to meet 
objections whion weré i*aiBed at the hearlhg, two months béfore the décision wa» 
reridered, especially where such amendment would not affeot the fC>^ounds on which. 
tbe décision is based. 

In Équity. Bill in the nature of asuit of interpleader brought by 
JohnCJaflin and others, composing the firm of H, B. Claflin & Co. , 
ag^inst Jessie I. Beunett, adiuinistratrix of Milton H. Bennett, deceased^ 
and pther^> 

, JfCramt M»yer & Stkn, for complainants. 

:\fi''F., Thompson, Mason Bros., McCoy, Fope de McÇoy, and JMer, Starr 
<Sç Lfi/atan, for défendants. 

Blodgett, District Jûdge. Onthe26th of July„1886, a judgment was 
rendered on the law side of thia court in iavor ol Milton H. Bennett and 
Robert L. Dunman, sàid in the pleadings to sue as partners, under the 
firtu liame of Bennett <fe Dunman, agaiust Edward M. McGillan, for 
the sum of $115,580.615, being a balance found due the complainants 
on the purchase price of a ranch, ranch outfit, and herd of cattle in the 
Indian Territorj' sold by them to McGillan. A writ of error was prose- 
cuted by, McGillan tdtljfi suprême court, in which proceeding he gave a 
supersedeas bond, signed by Jesse Spaulding and George M. Pullman. 
Tliis judgment was affirmai by the suprême court, (10 Sup. 122,) and, 
alter the affirmance of the judgmonit, this bill was filed by the complain- 
ants, composing the firm of H. B. Clatiin & Co., of New York city, 
which alleged, in substance, that Spaulding and Pullman had signed 
the éu^èrsedeag bond in the matter of the writ of erroi* at the reqùest of 
the American Surety Company, and that such request had bee.i made 
at the request of complainants, and that comulâinafilts were in law and 
equity the final indemnitors for said McGillan on said bond, and liable 
for ^nyand ail amounts which might be recovered a:gàinst him, the said 
McGillan having become insolvent; that divers assignments had been 
ïûadé By the said Miltùti H. Bennett and Robert S. Dunman of said 
judgment, or parts thereof, to various persons; tbatthey (complainants; 
were ready, able, and willing to pay into court the total àniount of such 
judgment; ajid prftyad jtlmt they 1)6 aillowed to sb pEiy the sum into 
court; and that they béfaularogated to ail the rightsof persons having in- 
terést iti thfe clilîln to siWd judgniebt. ; AU the peïsoiis ftnd corporations 
who appeared by tlis,j;gpprd of this court to hold assignments of an in- 
têrest in the judgment were made parties, and appeared and answered. 
The bill was subseqCÏÏéïiïly aniendèd, àhd on the 23d of April, 189Û, a 
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decree ^was entered allowing the complainants to pay into court the sum 
of 8122,194.42, which was the balance due on said judgment after pay- 
ing certaiii undisputed costs and liens; and the complainants were re- 
leased from ail liability as indemnitors of Spaulding and Pullman and 
McGillan. It was further ordered that the défendants to said bill be al- 
lowed to file such amended and supplemental pleadings as shall be nec- 
essary to secure a proper adjudication of their respective rights to the 
money so paid into court, and to secure a proper distribution thereof. 
Afterwards an order was entered requiring ail persons making any claim 
to the fund, so in court, or any part thereof, to file a statement of the 
same, with proofs, by the day fixed by said order; and by said order 
notice was required to be published in two newspapers designated in the 
order. 

In pursuance of thèse decrees and orders various claimants to the 
fund presented their claims, mainly in the form of answers to the bill, 
by which it appeared that, in addition to the amount paid into court by 
the complainant Claflin and others, there had also been paid into court 
the sum of about $9,183.50, together with the commission payable in 
such cases, in satisfaction of a garnishment proceeding in the original 
suit of Bennett & Dunman against McGillan. Many of thèse claims 
were undisputed, and orders were made froni time to time by consent 
for the payment of such claims as were not contested, by which pay- 
ments the total fund in court bas been reduced to the sura of $60,658.79, 
and the contentions over this balance, as between the several interplead- 
ers, are as follôws: (1) McCoy, Pope & McCoy claim for services as at- 
tornéys of Bennett & Dunman in the suit brought by one Baker against 
them for commissions for negotiating the sale of the ranch and cattlë tô 
McGillan, $1,250; and $350 forservices as attorneys for Bennett & Dun- 
man in a suit brought by them against McGillan on a note for $75,000, 
given them by McGillan for part of the purchase money of the ranch 
property. But that was not the suit taken to the suprême court, and on 
which the money, now in question, was paid into court. (2) A balance 
claimed to be due the Stock Exchange Bank of Caildwell, Kàn., of about 
$3,000. (S) A claim of Gregory, Cooley & Co. for amount due on a 
note of$10,<)00 given them by Bennett, dated in December, 1884, and 
which Bennett assumed to secure by the assignment of this judgment 
against McGillan to Charles H. Moore, trustée. (4) A claim of John 
A. Blairfopthe sum of $6,000, paid by him as surety for Bennett to 
the Cherokee Strip Association, ^o secured by the assignment of the 
judgment to 'Moore. (5) Claim of Samuel J. Garvin against Bennett 
for $40,000, which he insists is secured to him by an assignment frora 
Bennett of Bennêtt's interest in the judgment against McGillan. (6) 
Claim of John G. Harrison, who, by an assignment from Dunman, in- 
sists that he is entitled to ail Dunman's interest in the McGillan judgr 
ment. ; 

The claim of McCoy, Pope & McCoy, I am satisfied, is a proper claiin 
against this fund. It is for meritorious services rendered as attorneys to 
Bennett & Duiiman in litigation growing out of the sale of the ranch and 
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cattle to McGillan, and I hâve no doubt that, at the tîme the services 
were rendened^ they looked to this large claim against McGillan as the 
fund from which they would be paid. If they had not relied upon be- 
ing paid eut of the proceeds of the McGillan judgment, they would 
probably not hâve rendered thèse services, or -would hâve collected their 
pa;y at the time the services were rendered. Thèse two claims aggre- 
gate 61,600, and are allowed for that amount. As to the claim of tàe 
Stock Exchange Bank of Caldwell, Kan., I am satisfied from the proof 
that it was a copartnership claim of the firm of Bennett & Dunman, 
and should be paid out of this fund, but charged against Bennett's in- 
terestin the judgment. It is therefore allowed to the amount of $3,000, 
(subject to correction as to amount, as the proof does not accurately 
show, but simply states, that it is about $3,000.) 

The chief controversy in the case is over the ckims filed by Gregory, 
Cooley & Ce, John A. Blair, Samuel J. Garvin, and John G. Harrison. 
Gregory, Cobley & Co., Blair, and Garvin are individuel creditors of 
Milton H. Bennett, and base: their claims to payment out of this fund 
on transactions between themselves, respectively , and Bennett. As to the 
Gregory, Cooley & Co, and Blair daims, the proof shows that on the 
29th of December, 1885, Bennett, in the name of the firm of Bennett 
& Dunman, assigned to Charles H. Moore, as trustée, the claim of 
Bennett & Dunman against ; McGillan, then in suit, and which after- 
wards ïipéhed into the judgment, to secure an indèbtedness due from 
the firm to the Stock Exchange Bank of Caldwell; and by a paper exe- 
cuted by Bennett, in the name of the firm, on the :26th of January, 
1886, he dii-ected Moore, the trustée, to pay out of the proceeds of the 
McGiUan daim, after paying what was due the Stock Exchange Bank, 
whatever indèbtedness should be due to Gregory, Cooley & Co. from 
Bennett, and also whatever amount should be due from Bennett to the 
Cherokee Strip Association, or Blair as surety fbr Bennett to the as- 
sociation, and this order waa confirmed by a further instrument exe- 
cuted by Bennett after &e rendition of the judgment in this court 
against McGillan. Therè is no dispute that thèse two claims are the 
individual indèbtedness of Bennett, and that if his intefest is sufïicient 
in thé judgment, after the paynaent of the claims chargeable against the 
ind as copartners, they might propèriy be paid out of the fund, to the 
extent of Bennett's individual interest in the judgment. Garvin claims 
by an assenaient of the balance of Bennett's interest in the judgment, 
dàted September 22, 1886, which assignment was really given to secure 
a note of $60,000, held by Garvin against Bennett, and for which Ben- 
nett was individually liablé. Gregory, Cooley & €o,, and Garvin also, 
base their claims upon the position that the notes held by them, respect- 
ively, against Bennett were given fpï purchase money of part of the cattle 
sold by Bennett & Dunman to McGillan, and that, by the custom of the 
Indian nation, the seller of cattle had a lien upon them, and they insist 
that their lien foUows the proceeds of the cattle, and fttta:chesto the fund 
now in court. Harrison's claim is based upon an assignment to him by 
Dunman of ail Dunman'a interest in the judgment, which assignment is 
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dated October 8, 1887. This claim of Harrison to Dunman's interest 
in the jadgment also appears to be merely as security for iadebted- 
ness due from Dunman to Harrison. 

The proof shows that, on the 16th day of December, 1886, Bennett 
& Dunman had a full settlement of their business dealings with each 
other, including this McGillan judgment, whioh resulted in a spécifie 
agreement in writing in which Bennett adniits that he is indebted to 
Dunman in the sum of $39,055, and to securethe same assigna to Dun- 
man that amOunt in the proceeds of the McGillan judgment when col- 
lected; that is, the settlement resulted in an agreement that the interest 
of Dunman in the judgment was $89,855, and the interest of Bennett 
was fixed at $25,745; treating the judgment at its face, and in that 
proportion of what should be actually collected. It is clear from the 
proof that this settlement was intended to be a complète adjustment of 
ail the business afifairs between thèse parties, and that the apportion- 
ment to each of his share in this judgment was intended to be a division 
of the partnership assets, upon a basis fixed by this settlement. The 
settlement agreement contained this clause: 

"It is further agreed between the parties that each bave accounted in tbis 
settlement for ail notes and bonds for which tlie said Bennett & Dunman as a 
Company are liable." 

Gregory, Cooley & Co. and Garvin hâve put into the record a great 
deal of testimony for the purpose of showing — Mrst, that part of the 
cattle sold by Bennett & Dunman to McGillan had been purchased of 
Hewins & Titus by Bennett, for which Bennett gave the note now held 
by Garvin, and that by the custom of dealing in the Indian nation a 
lien attached to thèse cattle for the purpose of securing the payment of 
the paper given for the purchase money, and, further, that there was a 
spécifie verbal pledge by Bennett of the cattle to sécure the payment of 
the purchase money; second, that Bennett & Dunman were not partners, 
but only owners in common of the ranch property and cattle sold to Mc- 
Gillan. From a careful reading of the proof, I am constrained to say 
that I do not thiuk it is shown that any such lien was understood to exist 
or foUow cattle sold as is contended for. What I mean is that, while 
there may bave been a usage or understanding of that kind, it is of so 
shadowy and unsubstantial a nature as to work no substantial right to 
enforcement by the courts. I also conclude that Bennett & Dunman were 
])artners as to the ownershipof the ranch and cattle sold to McGillan. The 
proof shows that Dunman owned one half of the ranch, and cattle then on 
it, and that in December, 1883, Bennett bought ont the interest of Hewins 
<fe Titus, who owned the other half, and from that time on to the sale to 
McGillan, in April, 1885, Bennett & Dunman managed the ranch and 
cattle as partners. They do not appear to bave had any articles or 
agreement of copartnership, but the conduct of their business and their 
methods, so far as they can be got at from the proof, show that they 
considered themselves as copartners. Their accounts with commission 
men, to whom they shipped cattle, were kept and rendered in the paît- 
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tierahip narae of Beûnett & Dunman;! bànlî accoiints were kept and 
ohecks drawà in the firm nâme; and the last clause of the settlement, 
from which I hâve just quoted, shows that they^ eachof them, consid- 
eïed thaitf théiï rélatioiia #itfai each'Other had béen that of partû0TS. 
Taken altogethJer, the testimony: leaves; no doubt upon mjyftmind that 
thèse two nien riot onlyî âoted: as partners, but consideréd themselves 
afi such tof such ain extent as' wonld estbp them bôth frôm denying their 
partnership,: and would aiso work an estoppel as against eithèr of thèse 
claimants to the fund. Beiiig partners, there is no contention that tbey 
had not theright to settle the partnership afifairs, and détermine by 
SMcfa settlement ' their respecj,ive interests in the assets of the firm, in- 
clùding this judgment. iAis against the ereditorsof the firm they could 
not deteat iheir right to be pàèd oût ofthe assets, but, as between them- 
selves and the individual creditors of éach, of them, they could settle 
whatintiBrest'eaoh had in, anyamd aU assets. 

Much stress is laid, bytheiatfcorneys for Garvin upon the testimony 
of 'Mr. McGoy in thè' caSe, in chichi it is stated that Dunman denied 
that they were ever partners; but thé cireumstances under which that 
stateinent was made th^'owçuch Jight upon the matter as to clearly show, 
tomypT^ii satisfaction ,, that, Dunman s statemeht must'bè taken as a 
déniai that he was a partner with Bennett in the purchase of the cattle 
from Hewins & Titus. Just what relation Dunman and Hewins & Ti- 
tus had borne towards ea'ch Other in the management of the ranch and 
cattle is not very cleàrly disclosed by the testimony, nor is it material. 
It Is sufflcient to say thatthe jiroof does show that Bennett bought Hew- 
ins <fe Titus' interest in the ranch and cattle, then on the ranch, and that 
frOm the time he bought into the business he and Dunman oonducted 
thè business of the raïieh as partners. I am tlierefore of opinion that, 
withont *égard! to the^'lpriority :,of dates of some of thèse assignments 
màde by Bennett, they Were ail made subject to the right of Bennett 
àttd Dunûaan to détermine between themselves what their respective in- 
terests were in this judgment, and settled the interest they bave in the 
fund in court which i^ the procéeds of the judgment. Mr. Bennett's 
individual creditors cani claim no interest in this judgment except what 
feôlongèd to him on an-accôunting with his partner, Dunman. 
' It iâ further charged' in; the answer of Garvin that the settleraent was 
'^(Àâ by reason of fraud>ion thë part of Dunman, and also that the same 
Should be set aside ori àcGouht of gross mistakes therein, and a great 
deàl of proof has been àdduced for the purpose of showing such mis- 
takes. It is not contendiôd that Ihe proof shows any fraud was prac- 
ticed on the pslrt of DUniftàn lu o1)taining this settlement or securing the 
«resàlt, the only pôsitibn' urgeé being that mistakes were made which, if 
oorrected, would wideiy vary the resuit, and show Bennett to be entitled 
to a much larger interest in 'the judgment than the settlement deter- 
imihed. The proof shows' that this settlement was made after careful 
•préparation both by Bennett ànd Dunman; that they called in the services 
ofa well-known a:nd able lawyer, — one in whom they both had confi- 
dence; that no books of acoount were kept by the firm, and that neither 
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of them pretended to keep a set of regular account baobs. They were 
cattle dealers and ranch men. Bpth, apparently, clear-headed, brigbt 
men, with no spécial éducation. , They kept their accoijnta with each 
other and the business largely in looge memoranda and vouchers, and 
the court will assume that, like most unlearued men, who by their 
shrewdness and business càpacity bave been successful in the acquisi- 
tion of property apd the management of their affairs, their njemories 
had become so trained as to enable them to keep a gênerai idea of their 
business affairs in mind , without regard to books or bookkeeping. They 
came tdgethèr for the purposé of settléttieiit, and, after several days ôf 
comparison of such vouchers and memoranda as they had, they arrived 
at the resfllt whicb is shown in their written agreement. They had each 
bought and sold, large numbers of cattle in the common interest, so that 
the aggregate transactions, which had pussed through the hands of each, 
amounted to hundreds of thousands of dollars. Just how thèse "arious 
amounts were considéred and dealt with by the parties, it is impossible 
ûow tb make clear. Mr. Dunman, and the friend who assisted theoi, 
(Mr. Bennett being dead,) both con&ss their ihability, at this late day, 
to recail the détails of the settlement. Ail this is not surprising. That 
aiiy one, after this settlement was made, by groping about among the 
fragmentary data now accessible, shall be able to arrive at a more cor- 
rect result than was reached by the parties themselves seems hardly pos- 
sible. Because we cannot see just how the parties arrived at the res'ult 
is no évidence, to my mind, that the parties to this settlement did not 
fuUy understand it, or that any mistakes had been made. Undoubtèd- 
ly, both parties were most raaterially helped by their memories, and no 
trace is left of what they thus recalled and acted upon. Each had paid 
out money in the purchase of large droves of cattle, and each had ré- 
ceived large suma of money frora the sales of cattle. When one item 
balanced the other, no figures were made in regard to them. It is true, 
there is some proof in the casetending to show that Bennett said he was 
disappointed in the resuit, and that Duuman had got the best of the set^ 
tlement. He may, until brought face to face with such figures as were 
produced, hâve had an impression that bis interest was larger than it 
was found to be; but he acquiesced in it. and took no steps, after the 
settlement was made, to set it aside, although he lived over three ymrs 
aiter that time. It also appears that he was deeply in debt (insolvent) 
at the time of the settlement, and from then on to bis death. Thèse 
expressions in regard to the settlement may bave been made by way of 
exculpating himself to his creditors, or because he was in fact disap- 
pointed, and the resuit was, to some extent, différent from what he had 
expected. 

It is urged that the proof shows that Bennett remitted from Kansas to 
Dunman, in Texas, the sum of $12,000 at one time, $10,000 at another, 
and $20,000 at another, of which no trace is found in the memoranda 
of this settlement. And it is insisted that this large mistake was made 
against, Bennett in the settlement. That small sums may bave been 
oyerlooked or forgotten, in such a settlement between such men, is not 
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only possible, but probable; but it Î3 inconceivable that two shrewd 
miSQj^^itb ' th^ wits about them, and their memories trained as thèse 
men's iaust litt'ife been, could bave overlooked sums which, in the ag- 
gregate, amOUïit to $42,000, a small fortune of itself. 

Upoûthis point a quotation from the opinion of Chancellor Wal- 
woitTH in Witeîe v. Jenkins, 4 Paige, 494, seems to me appropriate: 

"I tnay'alBb'Btate, from an exattaination of the bocks and from other évi- 
dence in tbécàse, tbat both parties understood it to be a full andflnal adjust- 
ment) of the partnership concerns up to that time. It must therefore require 
very stron,g and conclusive évidence of error or mistake to induce the court 
to open the açcounts, or go baqk beyond the adjustment thereof , in June, 1847. 
Thé modes ôf keèping açcounts are so various that it is diflttcult for tliird per- 
sons to nhd^lràtq,nd them in ftiariy cases, with ail the lights which évidence 
in the case ôàn thi«w upon récent transactions. The practice of openrng aç- 
counts, thécefore, which parties who could best understand them hâve them- 
selves adjUBtled,- is not to be ehcouraged, and it should never be done upon 
the mer^ allégation of errors, .supported by doubtf ul or even probable testimony 
only; especlally where the parties to the settlement stand upon terms of per- 
fect equality, so that there could be no pretense of fraud or imposition 
practicéd by bne party upon another . " 

In ^rt^dk.y, JMer, 1 Brock. 149, it was said by Chief Justice Mar- 
shall: . 

"Doubtful, or even probable, testimony is not sufflcient to open a long- 
settled accQHnIb, in the absenc^ of proof of fraud or undue influence. ïhe 
prOOf muSt Bé such as to leaVe ho doubt of the party's ignorance. " 

So, alsQ, it wfts said byithe suprême court of the United States in 
Chappeddaiiie y. Dechefiaux, 4 Cranch, B05: 

"iN'opilactice could bemofedarigerous than thatof opening açcounts which 
the partie themselves hâve adjusted, on suggestion supported by doubtful or 
only probalple testimony. " 

It Seems to me, therefore, that in the attehipt to open the açcounts 
bëtween theâé parties, and readjust them, at this late day, the court 
T*otld be in greater daiigerof doîng injustice than to leave the settle- 
ment where tne parties lèft it. 

As to the claim that a lien exists upon this money by reason of any 
spécial or éXpressed pledge^ of the cattle bought from Hewins & Titus by 
Bennett, l' deem it enough to say that, in any event, that pledge could 
only reach Bennett's interest in the cattle, or the money the^' produced, 
and Dunman-s interest in the judgment or the copartnership assets can- 
notbe affected by it. But I may also add that the record is barren of 
proof that any of the money how in court is the proceeds of those cat- 
tle. Cattle had been sold off the ranch, and others had been bought to 
replace them, for two years before the saie to McGillan, and it is hardly 
probable that any of the cattle that were purchased from Hewins & 
Titus passedto McGillan, Of are represented by the money now in court. 

As to the same point made in behalf of Gregofy, Cooley & Co., it m 
sufficient to say that Mr. Bennett had iio right to pledge the cattle of 
the firm for bis private debt, and that Dunman's interest in the part- 
nership assets cannot be dëpleted or reduced by bis attempt to do so» 
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By ihe settlement between the parties, Bennett was to pay the amount 
due the Stock E^change Bank of Kansas as a personal indebtedness of 
Bennett's; $15,000 bas been paid by consent of ail parties out of the 
fund in court to th& bank, and $3,000 is the balance claimed. This, of 
course, cornes out of Bennett's share of what is left of this fund in court, 
if any is left. I bave not been advised, and the proof does not show, 
how much of the varions amounts which bave been, by agreement of 
parties, drawn out from time to time was in payment of individual in- 
debtedness of Bennett, further than this $15,000 to the bank. If, how- 
ever, there ds enougb money left, upon the basis of the respective inter- 
ests of Bennett and Dunman in the judgment, to pay either of thèse 
claims, they should be paid in the folio wing order, after deducting 
from the undivided money the amount allowed to McCoy, Pope & Mc- 
Coy, $1,600: If anything is left belonging to Bennett, if he still bas 
any share in the judgment, then the indebtedness of the bank should 
be paid out of Bennett's share of the judgment. If Bennett's interest 
in the judgment as fixed by the settlement is exhausted, then it must 
be deducted from the undivided fund, because it was a partnership 
debt, as between the bank and the firm. If anything is left after that 
payment, then the indebtedness to Gregory, Gooley & Co., and, after 
that, anything that is due to Blair and Garvin, in the order named, 
as the assignées of Bennett's interests should be paid in the order of 
their date, The proportions of the parties should be observed, as the 
fund is depleted by thèse payments, charging lo each whatever was 
bis individual indebtedness. The proof shows that Dunman bas re- 
ceived $38,864.70, — that is, payments bave been made as of bis indi- 
vidual indebtedness out of the fund in court to that amount; the items 
being to Peak, administrator, $28,864.70; and to Harrison, $10,000. 
From this data, and from what I bave said, counsel will be able, I 
think, without référence to a master, to compute the amount now due 
Dunman, and the amount which should be paid to him from the fund 
in court, and the amount, if any, due to Bennett, and which should 
be paid, in the order of priority — Mrst, to the bank; second, to Gregory, 
Cooley & Co.; iàird, to Blair; and, fourth, to Garvin. 

MEMOEANDA. 

On reading the foregoing opinion on the 8th of June inst., in the 
présence of ail the counsel in the case a motion was made in behalf of 
Gregory, Gooley & Co., John A. Blair, the Cherokee Strip Live Stock 
Association, and Samuel J. Garvin, for leave to amend their respective 
pleadings so as more specifically to state the mistakes on which they re- 
ïied as their grounds for setting aside the settlement made between Mil- 
ton H., Bennett and Robert L. Dunman, on the 16th of December, 1886, 
by which the respective interests of Bennett and Dunman in the fond in 
court were settled and agreed upon. While it is undoubtedly witbin the 
discrétion of a court of equity to allow amendments of the pleadings at 
any stagéof the case before the entry of a final decree, I am satisfied that 
this discrétion should not be exercised in this case for the following rea- 
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sons: I^M. Tlje point that thé ailéèaiipns of mista^s ini thfe eettletaent 
between B^teett and Dunman fwerelnot suffîciently spécifie was urged 
by the counsélifor Dutimàn, -and Harwison^ his assignëé, iïtl4 authorities 
cited in su|)poFt of the positidn at'the hearing of thecase in April last, 
and yet noirequest for leave to aïiaend iwas madealz)tiiat timeor after- 
ypards, umtiltbe announoement ofithie final décision, bf the court opon 
Iheimerits of the casei.i Second, il wasof opinion that the point of want 
of particukrity in the all^ationsofraistakes should hâve beau taken at 
an earlier stage in thetoase, and that the objection of want of particulars 
came too late at the hearing, when ail the testimony hadbeen taken. 
Entertaining this view of the objections, I looked fuily înto the proofs 
jn the record upon the allégations of fraud ând mistake in the settlement, 
and camBto thé conclusion that no iguch fraud or miâtake is shown in 
the oàse aa jtistified the court in setting aside the settlfeinent, 'and order- 
liig a new accounting between the parties; the reason for this conclusion 
beinggiven.in the original opinioni Third. To allow aoiendments at 
thisstage of: the case, when it is ready for final decree,;might make it 
neeessafy to allow amendments^ on the part of Dunman atid Hârrison, 
and th«s prolong a litigatioh which hds dlready been expensive and ex- 
hausting in ité delays tôieven the «uôcessful party. As I hâve aiready 
said, I hâve no doubt, fcom the fragmetitary data now available, perhaps 
a strong prima .fade showîng of several mistakes against Beunett in the 
settlenjent might be made. But it ià;equally évident to tne that much 
of the data acted upom by the parties in making the settlement is now 
unavailable, and thàt torehash the argumenta pro and cou would bé a 
^aste of time for counsel and court. An order will bé entered overrnl- 
ing the motionjto which counsel cah aave an exception if they wishy and 
the derk is diiected tb laote:8uch exception at thé foot of the order. 



KAtâïôN t). Sharon rf «rf. 

(OireuU Court, N. D. Cali^ornla. July 11, 1893.) 

KlJOI*T— AwOHiABT JlJRISBiotlOK— SETTIH9 ASrOB FORMEB DeCBBB Foi PrAUD. '■ 

Id a sv|iit peDcLing in a United States circuit court a compromise was eflected, In 

pnrsuancé of whicn défendant paid plàintifF a certain sum, and a final decree was 

entered by stipulation dlsmissiagplaintifr s bill. Défendant subseqneritlyexecuted 

; ,a trust deed of aUWs property to N. and S. for the use and benefltof his heirs, and 

tbéreafter died ; after Wbtch plalntifl flled a blU In the same court against N. and 

• : S., to bave tbe stipulation and decree of dismlssal set aside for fraud. Held that, 

: ' it being allegçd in th&bill that ail tbe parties to the suit \<rere citizens of tbe state, 

thé court had no jtlrisdiction, as d ef endànts not baviuir ïèèn parties to tjie former 

"Suit, andinot hàing th& Personal représentatives of tbe former defendant,-and the 

,; ; iproperty wWch wasthesjjbjeot of theforipercontest ncit being any longer subject 

' to the ordeK of the court, tbe bill was an drigfinal one; not' aè;pendent Upon or anoil- 

Iftry to tbe original sutt; «ndî a state court otequity cottld give fiill relief . 

In Equity. Actionby Lizide P. Balston against P. W. Sharon and P. 
G. Newlanda, trustées, etc. Judgment for défendants. 
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Nougues & Noiiguea, {or compï&m&nt. 

Wiâidm F. Heirin, (James M. AUm and H. L. Oear, of counsel,) for dé- 
fendants. 



HAWLïDt, District Judge. This is a bill in equity brougîit against the 
defendaiits, as trustées of the property of the estate of William Sharon, 
decëased j in trust for the benefit of his heirs. The bill covers 983 pages 
of typewrittèn matter. The complainant is the widôw; and sole legatee 
and devisee, of W. C. Ralston, deceased. The complainant and défend- 
ants are alleged to be citizens of the state of California. The défendants 
demur to thé bill upon three distinct grounds: (1) That the court bas 
no jurisdictîôn of the subject-matter of the suit; (2) that the facts stated 
in the bill dô not justify any relief against the défendants; (3) that the 
plaintifPs demand is barred by her lâches. 

The facts sçt .forth in the bill, in so far as is necessary tô an under- 
standing of ibe questions raised by the firat ground pf the demurrer, may 
be sunamariiedin a gênerai way, in a comparatively brief manner. It 
appeûrs tbdt on the 27th of August, 1875, W. G. Ealston made, ex- 
ecuted, dnd delivered to William Sharon a deed of ail his property, in 
trust to pollect and receive the rents, issues, and profita thereofj and to 
selj . and digppsf of the same upon such terms and conditions as he might 
deem best, and that the proceeds arising therefrom should be applied to 
such uses and purposes as the Said William Sharon might deem to be 
best for the joint and several interests of said William Sharon and W. 
C. Ra^stPh; that on the same day, after the exécution of this trust deed, 
the said W. C. Ralston died; that thereupon the said William Sharon 
entered intp the possession of ail the real estate and personal property of 
W. C. Ralston, deceased; that the will of W. G. Ralston was regularly 
probated; that J. D. Fry and A. J. Ralston were named as executors 
under the will, and qualified aS such; that they allowed William Sharon 
to retain control of, and remain in the possession of, ail the property, 
re^l and Personal, of the estate of W. G. Ralston; that during the re- 
maining portion of the year 1875, and a portion of the year 1876, 
the said William Sharon was engaged in selling and disposing of, and 
otherwise dëaling with, the property which was conveyed to him by W. 
C. Ralston, and settling said Ralston's liabilities; that complainant, at 
divers times in the year 1876, without any considération, at the requést 
of William Sharon, made, executed, and delivered to him certain deeds 
of the property of the estate of her deceased husband; that in January, 
1876, at the request and upon the advice of William Sharon, she exe- 
cuted and delivered a gênerai power of attorney to A. J. Ralston and W. 
H. L. Barnesi authorizing them to act for her in ail matters pertaining 
to the :estat^ofb0r husband; that in September, 1876, William Sharon 
represented to her that the liabilities of her husband were greatly in ex- 
cess of the value of his property; that it was very doubtful if it would 
ever increase in value; that he would lose at least $2,000,000 by reason 
of his efforts to pay the debts of her husband; that he presented to her 
a written ■stâtement of ail the asëets and liabilities of the estate; that he 
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.represented that he was without any ready money, but thàt he would be 
willing tô give àôr bis ùotes for $50,000 if sbe woûld. exeoute and deliver 
to him a fuU release and discharge of ail claims, légal and équitable, 
and an approval of his action in relation to the property received by him 
from her husband's estate; tbat he would take the property for the debts 
the estate owed him; that, unless she accepted this offer, she would 
never realize anything from the estate; that her executors and attorneys 
in fact advised her to accept the offer; that they represented to her that 
they had examined the statement prepared by William Sharon, and also 
examined hiabooks and papers, and that Sharon had lost large sums of 
money in the settlement of her husband's liabillties; that, relying upon 
the truth of ail thèse représentations, she, on the 26th day pf October, 
1876, executed an instrument of release and approval, which reads as 
folio ws: 

"Whereas, William Sharon received from the late William C. Ealston, de- 
ceased, in his lifetime, and on the 27th day of Aiigast, one tliousand eight 
hundred and seventy-flve, an instrument in writing bearing date that day, 
wherein the said William C. Ralston gave, granted, cpnvey«d, and transferred 
unto the said William Sharon, his heirs and assigns, ail and singular his prop- 
erty, both real and personal, and wheresoever situated, in trust to collect and 
receive the rehts, Increase, and profits thereof, and every part tliereof , and to 
apply the same and the proceeda of ail said property to such uses and pur- 
poses as said Sharon might deem best for their joint and several interests; 
and whereas, said William C. Ralston, deceased, left a last will and testa- 
ment, which was duly admitted to probate in the probate court of the city 
and county of San Francisco, state of California, on the 23d day of Novem- 
ber, one thousand eight hundred and seventy-flve, and on the same dày let- 
ters testamentary were isaued to J. D. Fry and A. J. Ralston; and whereas, 
Lizzie F. Ralston, the w'idow of said William C. Ralston, deceased, is the sole 
legatee named In said last will and testament; and whereas, pursuant to the 
eonsent and acquiescence of said Lizzie F. Ralston; and said J. D. Fry and 
A. J. Ralston, executors of said last will and testament, ^cting by and under her 
request and direction, the said William Sharon has proceeded to exeoute, the 
powers conferred upon him in and by said instrument flrst hereînabove 
mentioned, and lias paid and compromised the debts and liabillties of said de- 
ceased and of said estate, and has disposed of most of the said property so con- 
veyed to him, and his doings, dealings, and transactions in respect to the 
same hâve been ail and singular known to, and approved, ratifled, and côn- 
fîrmed by, the said Lizzie F. Ralston personally, as well as by her attorneys in 
fact, A. J. Ralston and W. H. L. Barnes; and whereas, said William Sharon 
is willing and has offered to take the property and assets of said estate re- 
maining unsold or undis{^osed of by him in satisfaction of his claims and de- 
mànds against said Ralston in his lifetime, or against his estate since his 
death, and, further, is willing and has offered to pay the said Lizzie F. Ral- 
ston, his widow and sole legatee under the said last will and testament, the 
sum of flfty thousand dolIarQ, in gold coin, in considération of her ratifica- 
tion and approval, as aforesaid, of his doings, dealings, and transactions in 
the matter of said conyey^nce, and with the property ref èrred to therein, ail 
6f Which is accepted ahd agreed to by the said Lizzie F. Ralston, and her said 
attorneys in fact,. after full and complète knowledge and opportunity of 
knowledge concernins; the facts in the case: 

"Kow, this indenture v^itnesseth that the said Lizzie F. Ralston, individu- 
ally and by her attorneys in fact, A. J. Ralston and W. H. L. Barnes, in 
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considération o£ the sum of fifty thousand dollars ($50.000) gold coin of tho 
United States, secured to be paid her by the promissory note or notes of said 
Sharon of even date herewith, and bearing interest until paid at the rate of 
seven (7) per cent, per annum, payable monthly, receipt whereot is hereby 
aoknowledged, does hereby ratify, confirm, and approve ail that William 
Sharon has done, or caused to be done, imder said conveyance and assign- 
ment Brst hereinabove mentioned, and does hereby give, grant, and convey 
to the said William Sharon ail her right, title, and interest, be the same more 
or less, and however arising, in and to the estate and property conveyed to 
said Sharon by said conveyance and assignment first hereinabove mentioned, 
or which but for said conveyance and assignment, or in any event, might 
hâve been the property of her deceased husband's estate, and devised and be- 
queathed to her by his will, and subject to administration by his executors 
aforesaid. It being the intent of this instrument to ratify and confirm, on 
the part of said Lizzie F. Balston, the said conveyance and assignment of her 
busband to said Sharon, to approve and accept ail that has been done or caused 
to be done by said Sharon under it, and to release and convey to said Sharon 
ail her interest in the estate of her deceased husband, of whatever name or 
nature the same may be, and wheresoever situated, to the end that said mat- 
ters may be flnally closed and settled; and this shall be a fuU release and dis- 
charge of said Sharon from any and every claim of her, the said Lizzie F. 
Balston, légal or équitable, arising eut of or connected with the matters 
hereinabove referred to or intended so to be. In witness whereof, the said 
Lizzie F. Ralston, personalîy, and the said A. J. Ralston and William H. L. 
Barnes, her attorneys in fact, hâve hereunto set their hands and seals this 
twenty-sixth day of October, A. D. one thousand eight hundred and seventy-six. 

"Lizzie F. Ralston. [Seal.] 
"Lizzie F. Ralston, 
"By W. H. L. Baknes, her Attorney in Fact. [Seal.] 
"Lizzie F. Ralston, 
"By A. J. Ralston, her Attorney in Fact. [Seal.] 
"Signed, sealed, and delivered in the présence of J. Mason. 
"[Duly acknowledged.] " 

On the 7th day of October, 1880, this complainant commenced an 
action in the superior court of the city and county of San Francisco, 
state of California, against William Sharon for an accounting of the estate 
of her husband, to set aside the written instrument ratifying and ap- 
proving the acts of said Sharon, and releasing her interests in her hus- 
band's estate, etc. ; that A. D. Sharon was made a party défendant in 
said action, upon the ground that he had, or claimed to hâve, an inter- 
est in certain real estate involved in said suit. The bill in that action, 
after setting forth in détail ail the facts herein briefly referred to, alleged 
the subséquent discovery by complainant of the absolute falsity of ail of 
said William Sharon's représentations; alleged that her husband's estate 
was of a much greater value; that his liabilities wrere much less than the 
value of his property; that the statement of Sharon was false and fraud- 
aient in every particular; that it did not include ail the property belong- 
ing to the Ealston estate; that it magnified Ralston's debts, and charged 
him with liabilities that did not exist; that, instead of Ralston's estate 
being insolvent, it was worth several millions of dollars after the pay- 
ment of ail his just debts and liabilities. The bill set forth in detaÛ, 
and at great length, ail the property which Ralston, at the time of his 
v.ôlF.no.ll — 45 
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ééath, was interested in, amd trhich afterwards came iiito the handa of 
the said William Sharon ilûderthe deeds and instruments hèretofore 
m'entioned, aiïd epecified ■#ith '^teat particularity ôf détail àll thé facts 
and çircuojstançies shovvitiç th'^ utler falsity of ail the représentations 
made by Sh^r^^n., Said aptioçi w^s, upon the pétition pf William 
Sharon , ; on tbie 24th of Noyemher,' 1380, removed to this iCourt upon 
the gronndthat' défendant William, Sharon was a citizen and résident of 
the State of Nevada, ànd that coWplainaût waâ A citizen and résident of 
the State of Càlifornia. pti't;îiét'28th of January, 1882, William Sharon 
Êl.éd pn ansyt;ér' to the bill,'.',' '^jie,';ci>ih^lai{iant fi.led exçeptibas thereto, 
and,, pendingv the hearjîng ofj.said exceptions, the following stipulation 
waafiled in the cause: 

j .''['TtiUeçitliïOurt ândcause.J', à/ 

, , "In ti^i?, ça^e it is jierëby stipulated that the exceptions hèretofore filed by 
ti)ie. plaintif to t^p answer of the défendant Willia^£lShaI•o^may be> and the 
same js b|iriBby, wîtb4iawn; tliat,, the pïaintifl tiereby declining to make 
répUcatiqa tp thé answer of the défendant; WiHianj Sharon, or to the answer 
ofc the défendant iAlexanderD.^h^roj), the defenij^ant William Sharon may 
either môyç fp^ judgment upon the.'apswer takén jpro confessa, for want of 
replication, or jjroceiBd tp hearing lipçn j thjs proôf , as he inay be advised. 
'rhei«lefei}4ant Alexan^ér D- Sharon may; eitl^er mpVe for judgment upon tbe 
answer jiatèn j?ro co«/e«so, for want of replication, or proceed to a bearing 
upon hisi prop|, {^ be njay be, advised, Any indgnients rendé'red in this action 
shall be final, tlieplaintiffberéby waiving ail right of reviewing or aippealing 
from thesame in any najinner. Any judgments in favor of the défendants to 
be witbout costs as àgîuns|b, the plaintitf . 

, "LizziE F. Ealston, Plaintiff. 

„ , ;. "JosiSPH^M^NpUGXJES, Atty. for Pl't'fE. 

" Witness to signature of Lizzié I". Ralston: J, p. Yb-y." 

The stipulation was the resuit of a compromise by which complain- 
^nt reoeiived fronjWilliapi Sharon i|250,000. Theréafter, on the 12th 
of Qctober, 1882, a. final decree, in; pursuance of this stipulation, was 
entered dismissing the bill, withoat, costs to complainant. The bill in 
the présent; action was filed inthig court October 11, 1887. It prays 
that the stipulation iox the decreeand the decree of dismissal be set 
aside and declared fraudulent and ypid;.that an account may be taken 
of ail the real and personal estate;pf ;W. C, Ralston under the deed of 
trust of date August;27, 1875; thatjphj account of ail the copartnership 
transacliolis between William Sharon and W. (J. Ralston be taken, etc. 
Thç-bill allèges that William Sharon :d|ied November 15, 1885, leaving 
no estate ont of which cpmplainaptco"uldsatisfy,her çlaim, and allèges 
that, prier to his death, to wit, on the;4th of November, 1885, the said 
Williaip Sharon execïited and deliyered to the défendants in this action, 
P. G. Newlands and :F. W. Sharon, a depd in trust as trustées, of "ail 
|he property, whether real, personal, «r mixed, of whatsoever nature, in 
the States qfÇalitbrnia,; Nevada, Ohip, Missciuri, Illinois, the District of 
Golumbia, and wheresoever else situate, nowowned by the said William 
Sharon, or to which he maybe entitled," in trust for the use and benefit 
of the heirs of said William Sharon, The deed of trust is set out at length 
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in the bili: The bill furthet allèges that the defetiHaiits, F. W. Sliâron 
and F. G. Newlapds, accepted and hold the office of trustées of the estate 
of ^aid William Sharon; that under and by virtue ,of said trust deed 
"said William Sharon transferred to and said défendants received pos- 
session of ail the estate of said William G. Ealston, real, personai, or 
mixed," of whatever nature and wherever situate, " which was transferred 
to said William Sharon by said W. C. Ralston, and which said William 
Sharon received as trustée of the estate of William C. Ralston, under the 
deed of trust executed on the 27 th day of August, 1875;" that " the sum 
of money and the value of the property invùlved in this action is of 
the value of five millions of dollars and over." 

Upon the facts stated in the bill, bas this court anyjurisdiction? Is 
the suit an original ihdependent bill in equity, or is it dépendent upon, 
or aucillary to, the original suit brought by Mrs. Ralston against Wil- 
liam Sharon? A bill in equity constitutes an original and independ- 
ent proceeding when it calls for the investigation of a new case, arising 
upon new facts, although it may hâve relation to the validity of an ex- 
isting judgment or decree, and of the complainant's rights to claim any 
bènefit by reason thereof, or to be relieved therefrom, as the case may 
be. In such cases it is now well settled that courts of equity bave the 
unquestioned power to give. relief against judgments or decrees >vhich 
were obtained by fraud, notwithstanding the fact that the suit, as insti- 
tuted, bas relation to frauds alleged to hâve been committed in a former 
suit in courts of another jurisdiction, state or national. Dobson v. 
Pearce, 12 Ni. Y. 165; Pearce v. Olney, 20 Conn. 544; Doughiy v. 
Doughty, 27 N. J. Eq. 318; Dringerv. Railway, i2 N. J. Eq. 573, 8 Atl. 
Rep. 811; Yeatmnn v. Bradford, 44 Fed. Rep. 537 ; Daniels v. Benedict, 50 
Fed. Rep. 353; SaMgard v. Kennedy, 1 McCrary, 293, 2 Fed, Rep. 295; 
Gaines v. Fuentes, 92 U. S. 10; Barrow v. Hunton, 99 U. S. 80; John- 
son v. Waters, 111 U. S. 667, 4 Sup. Ct. Rep. 619; Arrowsmith v. Glea- 
sm, 129 U. S. 99, 9 Sup. Ct. Rep. 237; Marshali v, Eolmes, 141 U. S. 
597, 12 Sup. Ct. Rep. 62. 

A state court of equity, having jurisdiction of the parties and of the 
subject-matter of the suit, could make ahy decree in the premises that 
the facts would warrant, and that equity would sanction, and could 
grant just as niuch relief as this court could; and such actions, having 
relation to former judgments and decrees in a state court, can be main- 
tained in the circuit courts of the United States if the parties to the ac- 
tion are citizens of différent states. In such cases, as was said by the 
suprême court in Johnson v. Waters, 111 U. S. 667, 4 Sup. Ct. Rep. 619: 

" The court does not act as a court of review, nor does it inquire into any 
irregnlarities orerrors of proceeding in anolher court, but it will scrutinize 
theconduct of the parties, and, if it finds that they hâve been guilty of fraud 
in obtaining a judgment or decree, it will deprive tbem of the beneflt of it, 
and of any inéquitable advantage which they bave derived under it." 

In Arrowsmith v. Gleasm, 129 U. S. 98-101, 9 Sup. Ct. 237, thia 
question of jurisdiction is elaborately diacussed and very clearly stated, 
The court, among other things, said: 
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"Whlle there are gênerai expressions in some cases appareiitly asserting a 
contrary doctrine, the later décisions bf this court show that the proper cir- 
cuit court of the Dnited States may, without controlling, supervising, or aii- 
nulling the proceedings of state courts, give such relief, in a case like the one 
before us, as ts consistent with the principles of equity. As said in Barrow 
V. Bunton, 99 U. S. 80, 85, the character of the case ' is always opeti to ex- 
aminatiçn,! for tbe purpose of determining whetber, raiione materiœ, the 
courts of the United States are incompétent to take jurisdiction thereof. 
State rules <m the subject caunot dèpriyéthetn of it.' Thîs whole subject was 
fully considei-ed in 7oAtoso« v. Waters, 111 U. S. 640, 667, 4 Sup. Ct. Rep. 
619. That was ail original suit in the circuit court of the United States for 
tbe district ofLouisiana. Itwasbrought by a citizen of Eehtucky against 
citizens of Louisiana. Its main object was to set aside, as fraudulent and 
void, certain sales made by a testaraentary executor under the orders of a 
probate court in the latter state. It was contended that the plaintifE was con- 
cluded by the proseedings in the probate court, whleh was alleged to hâve ex- 
clusivé juWsdiction of the subject-matter, and that its décision was conclu- 
sivè againisttbe world, espécially against the plaintiff, a party to tlie proceed- 
ings. This court, while conceding that the administration of the estate there 
in question prOperly belonged to tbe. probate court, and that, in a gênerai 
sensé, the décisions of that court were conclus! ve and binding, espécially upon 
partifs, s^id: 'But this is not universally true. The most solemn transac- 
tions and jtidgments may, at the instance of the parties, be set aside or rendered 
inoperàtivé for fraud. Tbe fact of being a party does not estop a person f rom 
dbtaining in a court of equity relief against fraud. It is generally parties 
that are the victims of fraud. The court of chanoery Is always open to hear 
eomplaintS;againSt it, whetber committed in pais or in or by means of judi- 
cial proceedings.' " 

After a further quotatioh from Johnson v. Watera and other cases, and 
citing numeK)us authorîties, the court said: 

"Thèse principles control the présent case, which.althougbinvolvingrights 
àrising under judicial proèèedings in another jurisdiction, is an original, inder- 
pendent suit for équitable rtelief between the parties; such relief being grounded 
upon a new state of facts, disclosing not only imposition upon a court of jus- 
tice in procuring from it authôrity to sell an infant's lands when there was 
no necessity therefor, but actual fraud in the exercise, from time to time, of 
the authôrity so obtained. As this case is within the equity jurisdiction of 
the circuit court, as deflned by the constitution and laws of the United States, 
that court may, by its decree, lày hold of tbe parties, and compel them to do 
what, according to tbe principles of equity, tbey ought to do, thereby seeuring 
and establishing the rights of wbich the plaintiff is alleged to bave been de- 
prived by fraud and collusion." 

in ManhaU v. Holrm, 141 U. S. 596, 12 Sup. Ct. Rep, 62, which was 
a case where the plaintiff in error, Mrs. Marshall, a citizen of the state of 
New York, filed a pétition for injunction in the state district court of Loui- 
siana, representing that David Mayer, one of the défendants in error, had 
obtained in that court judgments against her on false testimony and 
forged documents, and that equity and good conscience required that 
they be annuUed and avoided for reasons set forth in her pétition, the 
questipn of jurisdiction was presented upon a pétition for the rernoval 
of the cause. .^0 the circuit court upqu the ground of the diverse citizen- 
ship of the parties. The court, after reviewing former cases, said: 
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"Thèse authorities would seem to place npon qneatîon the jurlsdîction of 
the circuit court to take cognizance of the présent suit, which is none the less 
an original, iadependent suit because it relates to judgments obtained in the 
court of another jurisdiction. While it cannot require the state court itself 
to set aside or vacate the judgments in question, it may, as between the par- 
ties before it, if the facts justify sucli relief, adjudge that Mayer shall net en- 
joy the inéquitable advantage obtained by his judgments. A decree to that 
effect would operate directly upon him, and would not contravene that pro- 
vision of the statute prohibiting a court of the United States from granting 
a writ of injunction to stay proceédings in a state court. It would simply 
take from him the beneflt of judgmeuts obtained by fraud." 

Applying thèse principles to this case, doee it not necessarily follow 
that, if the bill is to be treated as an original independent bill, this 
court has no more power or authority over the decree in the former suit 
than any other court of equity would hâve? As the state courts could 
grant ail the relief which this court could with référence to the parties 
to this biU, without any conflict as to the authority of this court over 
the original suit between other parties, is it not apparent that this court 
has no jurisdiction? If the jurisdiction of this court upon the MU can 
be maintained at ail, it must be upon the ground that it is dépendent 
upon or ancillary to the original bill in the former suit. The question 
as to what facts are necessary to constitute anciUary jurisdiction in the 
national courts has been frequently discussed. Dunn v. CJarke, 8 Pet. 
1; Clarke v. Mathewson, 12 Pet. 164; Freemian v. Howe., 24 How. 460; 
Minnesota Go. v. St. Paul Co., 2 Wall. 633; RaUroad Cos. v. Chamberlain, 
6 Wall. 748; Jones v. Andrews, 10 Wall. 327; Qhriatvms v. iîwsscM, 14 
Wall. 81; Barrm v. Hunton, 99 U. S. 8-2; Krippendmf v. Hyde, 110 U: 
S. 284, 4 Sup. et. Rep. 27; Pacific R. R. v. Missouri Pac. Ry. Co., 
111 U. S. 521, 4 Sup. et. Rep. 583; O'Brien Go. v. Brown, 1 Dill..588; 
Dunhp v. Stetson,4: Mason, 360; Gonwell v. Valley Oannl Co.,4: Biss.200; 
Barth v. Makeever, Id. 212; Oshom v. Bailroad Go., 2 Flip. 506; Bowen 
V. Christian, 16 Fed. Rep. 730; Wagon Oo. v. Snavdy, 34 Fed. Rep. 823; 
yéatman V. £rac?ford, 44 Fed. Rep. 536. 

From the principles announced in thèse authorities, the ancillary ju- 
risdiction of the court can only be maintained where the parties to à for- 
mer suit are before the court, or the facts are such as to make the case 
a continuation of the former suit, or where the court is called upon to 
enforce or vacate its judgment or decree, or set aside its process, or to 
give relief with référence to property in its possession or under its control, 
or to bring in outside parties having an interest in the litigation, or 
where the property involved is in the custody of the court or its officers, 
and the rights of parties thereto could not be determined in any othei 
court without a conflict of j urisdiction "between the courts. The form 
of the proceeding must, in every case, be determined by the particular 
facts alleged in the bill. 

In Minnesota Co. v. St. Paul Co., 2 Wall. 633, the court said: 

"The question is not whether the proceeding is supplemental and ancillary, 
or is independent and original, in the sensé of the rules' of equity pleadlng, but 
whether it is supplemental and ancillary, or is to be considered entirelynew 
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ànd ori^B'aljiin tlie sénse whicb thls boart has sânctionéd with référence to 
the liiie W'teb divMes the jurisdlctioiî ot the fédéral courts from tliat of the 
State ioouttsi ''No one. for instance, wonld hesitate to say tliat, according to 
the English chalncerj practice, a bill to enjoin a jndgment at law rs an orig- 
inal bill, in the chancery sensé of tlié word. Yet this court has decided 
many timea thati wHen a bill is filed in the circuit court to enjoin a judgment 
of that court, it is not to be consideted as an original blU, but as a continu- 
ation of the prooeeding at law; so much ào tliat tlie court will proceed in the 
injunction suit without actual service of subpœna on. the défendant, and 
though he be a citizen of another state, if be were aparty to the judgraent at 
law. ïhe case before us is analogousr Aa unjust advantage has been ob- 
tained by one party over another by a perversion and abuse of the orders of 
the court, and "the party injured cornes now to the same court to hâve this 
abuse Corrected, and to carry inlo elïect the real intention and decree of the 
court, and that while the property which is tlie subject of contest is still 
within the control of the court and subject to its order." 

Thaï case, in its facts which supported the aneillary jurisdiction of 
the court, is cjuite diflferent from this case. (1) The parties défendant 
hère were not parties to the former suit; (2) the property which is the 
subject of contest is not still within the control of the court, and subject 
to its order. The question whether a suit is in its nature separate and 
independent, or whether it is a supplementary proceeding so far con- 
nected with the original suit as to be an incident toit or a continuation 
of it, was discussed, and the distinction stated, in Bartmo v. Hunton, 99 
U. S. 82: 

"If the proceeding is merely tantamount to the common-Iaw practice of 
moving to set aside a judgmetit for irregularity or to a writ of error, or to a 
bill of reView or an appeal, it would belong to the latter category, and the 
tJnited States- court couid not properly entertain jurisdiction of the case. 
Otherwise the circuit courts of the United States would become invested with 
power to control the proceedings In the state courts, or would hâve appellate 
jurisdiction ovèrthem in ail cases where the partii-s are citizens of différent 
States, tiuci) a reâult would be totally inadmissible. On the other hand, if 
the proceedings are tantaraount to a bill in equity to set aside a decree for 
fraud in the obtaining thereof, tlien tiiey coiistitute an original and independ- 
ent proceeding; and, according to the doctrine laid down in daines v. Fuentea, 
92 U. S. 10, the case might be within the cognizance of the fédéral courts. 
The distinction between the two classes of cases may be somewhat nice, but 
it may be afflrrbed to exist. In the one class theie would be a mère revision 
of errors and irrégularities, or of the legolity and correctness of the judg- 
œents and decrees of the state courts; and in the other class the investigation 
of ^ new case, arising upon new facts, alUiough having relation to the valid- 
ity of an actual judgment or decree, or of the party's right to claiui any ben- 
eflt by reason thereof. " 

The distinction between the cases where the jurisdiction of the court 
can be maintained and where it cannot is pointed out in Dunn v. Clarke, 
eupra. In that case the complainants filed a bill for an injunction to 
enjoin a judgment recovered against them in an action of éjectaient, and 
for a decree fora conveyance of the land in controversy. The parties to 
the bill were ail citizens of the state of Ohio. The judgment in the 
ejectment suit was obtained by one Graham, a citizen of the state of 
Virginia, who died after the rendition of the judgment; and Dunn, the 
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défendant in the equîty suit, held the land recovered in the former suit 
in trust, under the will of Graham. Upon thèse facts the court said: 

"No doubt l8 entertained by the court that jurisdiction of the case may be 
sustained, so far as to stay exécution on the Judgment at law against Dunn. 
He is the représentative of Graham; and, although he is a citizen of Ohio, 
yet this fact, under the circumstances, will not deprive this court of an éq- 
uitable control over the judgment. But beyond this the decree of this court 
cannot extend. Of the action at law, the circuit court ttkd jurisdiction; and 
no change in the résidence or condition of thé parties can talie away a juris- 
diction which has once attaehad. If Graham had lived, the circuit court 
might hâve issued an injunction to hia judgment at law, without a personal 
service of process, except on liis counsel, and, as Bunn is his représentative, 
the court may do the sarae tiiing against him. The injunction bill is not con- 
sidered an original bill between the same parties as at law; but if other par- 
ties are made in the bill, and différent interesls involved, it must be consid- 
ered, to that extént at least, an original bill, and the jurisdiction of the circuit 
court must dépend upon the citizenship of the parties." 

With référence to third parties the ancillary jurisdiction may be main- 
tained — 

"In a cause over which a national court has acquired jurisdiction solely by 
reasùn of the citizenship of the parties, if the rights and interests of third 
persons should become complicated with the litigation, either as to the original 
judgment, or any property in the custody of tlie court, or any abuse or mis- 
application of its process; and if no state court has poWer to guard and dé- 
termine those rights and interests without a conflict Cf authorlty with the 
national court, the latter court will, from the necessity of the case, and to 
prevent a failure of justice, give such third persons a hearing, irrespective of 
their citizenship, so far as to protect their rights and interests relating tosuch 
judgment or property, and as to correct any abuse or misapplication o£ its 
process, and no further." Conwell v. Valley Canal Co., supra. 

In Osbom v. Raïiroad Co., supra, it ia held that a party having au in- 
terest, though not a party to the suit, may intervene to assert his rights, 
without référence to the citizenship of Ihe parties. 

In Freenum v. Howe, Krippendwf v. Hyde, and Pacific R. R. v. Mis- 
souri Pac. Ry. Co., it is held that l)ills filed on the equity aide of the 
court to restrain or regulate judgments or suits at law in the same court, 
to prevent injustice or, an inéquitable advantage under mesne or final 
process, may be maintained, as ancillary and dépendent, supplementary 
merely to the original suit eut of which it arises, without référence to 
the citizenship of the parties; as, for instance, in cases when property 
in the possession of a third person claiming title thereto is seized and 
levied upon by the United States marshal on mesne process issued out 
of the circuit court of the United States as the property of the défendant 
in the suit, because such third person would bave no remedy against the 
officer, and hence he could seek redress in the court having custody of 
the property, by ancillary proceedings. The facts alleged in complain- 
ant's bill do not, in my judgment, bring this case within any of the 
grounds stated in the foregoing authorities, authorizing the ancillary 
jurisdiction, unless it be that this court can, in this proceeding, set 
aside the former decree. 
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: : la this suit of such a character as will authorize and empower thîs 
court, if the facts are proven as alleged in the biU, to vacate and set 
ftside the judgment, order, and decree in the former suit? In the former 
suit this court entered a judgment in personam in favor of William Sharon, 
under and in pursuande of a stipulation between the parties to that suit. 
William Sharon is dead. The former suit has not been revived. Wil- 
liaiù Sharon is notjjefore the court. Complainant seeks to setasidethe 
decree upon the ground that William Sharon left no estate, and that the 
property which he held in trust for her benefit has been conveyed to the 
défendants in trust for the heirs of said William Sharon. But this prop- 
erty cannot be acquired by complainant, nor can there be any account- 
ing in regard thereto, unless the decree of this court in the former suit 
is flrst set aside and anriuUed. If there is no personal représentative of 
the estate of William Sharon, it is difEcult to see how the court has any 
power in this action over the former decree. The ancillary jurisdiction 
of this court in this respect must certainly dépend upon its power and 
authority over the decree in the former suit. There was no appeal from 
the judgment; no motion to set it aside or to modify it du;ing the life- 
time of William Sharon. There was no attèmpt to hâve the suit revived 
after his death. The présent action is not brought against his estate. 
There is no personal représentative of William Sharon before the court. 
How then can this court, in this suit against the parties défendants, who 
were not parties in the former suit and are not charged with any fraud 
in procuring the compromise or the stipulation upon which the judg- 
ment was entered, make an order setting aside that judgment or decree? 
It is contrary to every principle of equity jurisprudence for this or any 
dther court tô set aside a judgment or decree upon the ground of fraud, 
or any other cause, without having ail the parties to such judgment or 
decree before the court. In the vast multitude of authorities cited by 
complainant's counsel, no such case has been brought to the attention 
of the court, and it is safe to say that no such case can be found in the 
books. 

In Harwood v. Eailroad Cb., 17 Wall. 80, there had been a foreclo- 
sure and sale of a railroad in a suit brought by George Carlisle, as trus- 
tée of a second mortgage, and the complainant, Harwood, brought an 
action before the court to vacate the decree in the former suit upon the 
ground that it was fraudulently obtained. Carlisle was not made a 
party to the suit. The court said: 

"Mr. Carlisle, the plaintifE in the suit in wliich the decree is sought to be 
Vacated, is not a party to this proceeding. In the former suit ail the forms 
of law, at least, were complied with. The parties having interests which it 
was sougbt to foreclose were made parties, a decree was taken in the ordinary 
form, that they be foreclosed, and that the property be sold. A sale was had, 
under which the présent défendants claim title. This was done upon the 
prayer of Mr. Carlisle, by his authority, and upon his proeurement. Third 
parties now corne into court and ask that ail thèse proceedings, eompleted ac- 
cording to the forma of law, and sanctioned by the decree of the court, taken 
at the request of Mr. Carlisle and for which he is responsible, be vacated and 
declared fraadnlent and void. This is sought to be done without his knowl- 
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edge, and no opportunity is given to him to sustain his decree or to rebut thé 
alleged fraud, and no reason or excuse is given why he is not made a party. 
This is against authority and principle. No case is cited to justify it, and it 
is believed that none can be found. ïhe judgments of courts of record 
would be scarcely wortli obtaining if they could be thus lightly thrown aside. 
The absence of the plaintilï in the original suit is a fatal detect." 

In tha^i case no excuse was given why the party to the former decree 
was not made a party to the action brought to set it aside. Therein it 
différa from the présent case. Hère a reason is given. Complainant's 
counsel, in discussing the facts, say that complainant is not asking any 
relief from the estate of William Sharon. She only claims that William 
Sharon had certain property of the estate of W. C. Ralston in trust; 
that he failed to account for it to complainant as the sole devisee of 
said estate, and by a deed of trust he conveyed the property to the perr 
sons.who are made the défendants in this suit; that William Sharon, when 
he died, left no estate; and numerous authorities hâve been cited by 
complainant to show that the estate of William Sharon bas no interest 
in this suit, and that the défendants are the only parties having any 
interest whatever in this litigation. If this contention is true, then 
what becomes of the question of jurisdiction, it being alleged that ail 
the parties to the suit are citizens of this state? If this theory is cor- 
rect, the suit must certainly be dismissed, as the state courts, in that 
event, could give ail the relief to which complainant is entitled. 

In Wickliffe v. Eve, 17 How. 470, the bill was filed to set aside a decree 
alleged to bave been obtained by fraud, without making the défendant 
in the decree sought to be set aside a party to the action. The court 
said: 

"The complainant asks that, the decree releasing Eve and others may be 
set aside as fraudulent, and the balance due on Eve's debt may be decreed tO 
him, as administrator of Luke Tiernan; and in this capacity he seeks to re- 
tain for himself, and subject the property of the flrm to pay the debts of 
an individiial partner. Charles Tierniin is no party to this pioceeding; and, 
as he was not brought before the court, there could be no jurisdiction taken 
of the subject-matter, he being légal owner of the chose in action claimed, if 
the claim had any existence. The bill was dismissed in the circuit court, bé- 
cause the complainant and the défendants were citizens of Kentucky, and 
therefore the court declared it had no jurisdiction, for want of proper parties. 
To obviate this objection, it is insisted hère, on the part of theappellant, that 
this is a bill of review of the proceeding in the cause of John G. Eve and 
others against Charles Tiernan. Theappellant having been refused the priv- 
ilège to file a bill of review, he then filed this original bill, impeaching the 
decree for fraud, and to this bill none but citizens of Kentucky were parties. 
It is manifestly an original bill, within the description given by Mr. Justice 
Story's Equity Pleading, § 404, and, being so, the circuit court had no juris- 
diction of the parties. It is ordered that the decree, dismissing the bill, be 
afflrmed." 

In FHley v. ITendricks, 27 Miss. 412, there was a bill of review filed 
to set aside a decree rendered in favor of one Dinkins. The bill stated 
that Dinkins had died, and that his estate had been administered upon 
and his administrator diacharged before the bill of review was filed. 
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Hendricbs was the only psrty défendant, ^e being the purchaser of the 
propçrty involved in the'decree. The court said: 

'"& pïelîminary objection totho bill of review is raised hère undèr the de- 
rnùrrer, which is décisive bf the case; tliis ia, that the bill does not rtiake the 
cotiïplàinant in the deeree aought to be reversed, or his représentatives, par- 
ties to the proceeding. Thé légal object and efifect of a bill of review being to 
hâve the deeree examiaed and reversed, it was formeiiy held to lie only 
againât thbse who were parties to the original bill, (2 Barb. Ch. Pr. 
94; Lnbei Eq. PI. 129,) in ahalogyto H proceeding in error. It was after- 
wards extended soas to embrace other parties in interest. Still, it is held to 
be indispensable that ail the parties, to the original deeree should be in- 
cluded, Bank v. White. 8 Pet. 268; Story, Eq. PI. § 420. And, if they are 
deadi| their représentatives must be made parties, as in other proceedings in 
error. The reason of ttiis is manifest, that, the proceeding being in its nature 
oîie to reverse the oiiginal deeree, it would be inéquitable to entcrtain such 
case nitbdut giving the pàrty in whose favor the deeree was rendered an op- 
poitunifcy to jiistify it. This, being a technical bill of review, mustfgll by 
the application of this principle. Nor is the objection obviated by taking the 
ground that the bill does Qot seek to disturb the rights of the complainant 
under the original deeree; for that position deprives'it of its essential char- 
acter, and leaves it no ground to stand on. * * * It changes its char- 
acter from a bill of reviëy<', which its Whole structure and object assume it 
to be, to that Of an original bill for relief against Hendricks, the purchaser of 
the property sold under the deeree. Viewed in the latter aspect, the mère 
reversai of the deeree for the errors alleged in the bill would not divest the 
rights of the purchaser, who was neilher a party nor prlvy to the deeree, and 
against whose equity no just charge is made." 

Tlie argument made by complainant's counsel, that the défendants 
F. W. Sharon and F. G, Newlands are the légal représentatives of Wil- 
liam Sharon, cannot be sustained. It is true that heirs, trustées, and 
grantees of rea). property, assignées of contracts or patents, or receivers 
or assignées in bankruptcy, may, in certain cases, be eonsidered as the 
légal représentatives of the property involved. But there is a clear 
distinction between such cases and the one under considération. The 
défendants F. W. Sharon and P. G. Newlands are not the "legalrepre- 
sentatives" of Williatu Sharon, deceased, within the meaning of those 
words as applied to proceedings instituted ta set aside the judgment in 
the former suit. The gênerai rule is that no perspn can revive a suit 
abated by the death of a party, unless he is in by privity with the de- 
ceased. But it îs not sufficient that he may, in a légal sensé, be a privy 
in estate; he must be a privy in représentation. Lord Coke, in 1 Inst. 
271, says: "There are four sorts of priyies, viz.: Privies in estate, as 
donor and donee, lessor and lessee; privies in blood, as heir and aii- 
cestorj privies in représentation, as executors and administrators; and 
privies in tenure, as lord and tenant; which are ail reducible to two 
heads, privies in law and privies in deed. Now, the right to revive is 
not applicable to ail thèse différent sorts of privies, but by the authori- 
ties is expressly confined to persons who are in privity by représenta- 
tion, such as, heirs in relation to the real estate, and executors and ad- 
ministrators in relation to the Personal ty." Sixck v. WalcoU, 3 Maaon, 
508, 
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The question as to the various définitions that may be given to the 
term "légal représentative" is not involved in this suit. Withont at- 
tempting to review the authorities cited by complainant as to the mean- 
ing of the words, — which alway's dépends upon the facts of each case, — 
it is deemed enough to say that, iu a case like the présent, when the 
decree is wholly in p&rsonavi, there must be a personal représentative to 
represent the person of the deceased before the decree can be set aside. 
The words "légal représentative," when used with référence to a case of 
this kind, mean an executor or administrator, or devisee in a will, who 
bas the power and authority under the law to legally represent the es- 
tate of a deceased person. In ail of the numerous cases cited by the 
complainant, where the question ia referred to, this distinction is clearly 
recognized. Johnson v. Van Epps, 110 111. 559; Cox v. Curwen, 118 
Mass. 198; Cochran v, Cochran, 127 Pa. St. 490, 17 Atl. Rep. 981; 
Railroad, etc., Co. v. Bryan, 8 Smedes & M. 234; Wamecke v. Lembca, 71 
IU; 91; Bowman v. Long, 89 111. 19. 

The case of Peqile v. Mdlan, 65 Cal. 396, 4 Pac. Rep. 348, is not 
in opposition to the views hère expressed. There a motion was made 
by a corporation to set aside a judgment against Mullan which had been 
obtained without any légal service upon him. A deed to certain lands 
aflected by the judgment had been transferred by Mullan to the corpo- 
ration after the judgment waa rendered. The court held that the cor- 
poration stood in the shoes of Mullan, and, inasmuch as the corpora- 
tion could hâve moved to set aside the judgment in Mullan's name, it 
would be sacrificing form to substance to hold otherwise. From the 
views expressed, it necessarily follows that this court bas no jurisdic- 
tion in this case. It is therefore unnecessary to consider the other 
grounds of the demurrer. The demurrer is sustained, and the bill dis- 
missed. 



Steel v. Phénix Ins. Co. of Brooklyn. 

(Circuit Court of Appeala, Ninth Circuit, July 18, 1892.) 

1. FlBB iNStrUANOB— Refosmation op Contract— Receivebs. 

A policy of insuranoe Issued to "E. S. Kearney, reoeiver for HoUaday ▼. HoUa- 
day, • * * on their one-half interestln the four-story frame building, " etc., 
sufflciently shows the intentto insure the receiver as the représentative of suoh in- 
terest, and no reformation of the policy is required to enable his Buccessor in the 
receivership to sue thereon. 

8. Same— Waiveh of Conditions— Timb fob Bringisg Suit. 

A delay in suing on an insuranoe policy for more tban the 13 months allowed by 
the policy Is no bar to an action, if the delay was caused by the promises of the 
compauy's agent that the loss would bepaid. 47 Fed. Kep. Sd3, reversed. 

8. Same— Pekiod of Limitation— Construotion of Conditions. 

A condition in an insuranoe policy that no suit can bemaintained unlâss bronght 
within 12 months "after the date of the fire," should be so construed as to giva 
12 full months during which the Insured bas a right to sue; and when, by another 
clause, the policy does not beuome payable until 60 days from the proofs of loss, 
suit may be brougbt within Vi months from the expiration of the 60 days. Mo- 
Kenna, J., dissenting. 47 Fed. Rep. 863, reversed. 
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Appeal from the Circuit Court of the United States for the District of 
Oregon. Reversed. 

WiUiaim & Wood, for appellant. 

Oox, Teal <fc Minor and W, S. Goodjdlmb, for appellee. 

Before McKenna and Gilbert, Circuit Judges, and Hawley, Dis- 
trict Judge. 

Hawley, District Judge. On the 21st day of Apriî, 1884, the Phé- 
nix Insurance Company of Brooklyn, in considération of $300, subject 
to the terins and conditions expressed in the policy of insurance, in- 
sured — 

"E. S. Kearney, receiver for HoUaday v. HoIIaday, agalnst loss or damages 
by fire, to the amount of five thousand dollars, as follows: $4,000 on their 
oner,balf interest in the four-story trame building. occupied as an hôtel, and 
ktiown as the • Ciarendon Hôte],' * * * Portland, Oregon; $1,000 on 
theirorié-half interest in the hoteifurniture while contained therein; * * * 
to make good unto the said assured, their «xecutors, administrators, and as- 
sigQs.aU àueh immédiate loss or damage, not exceeding in amount tbe sum 
or sums insured, * * * as sball happen by flre to the property so speci- 
fled, from the,27th day of April, 1884, at 12 o'clock at noon, to the27th day 
of April, 1885, at 12 o'nlock at noon ; the amount of loss or damage * * * 
to be pàid sixty days after the proofs of the same required by the company 
shall haVe been made by the assured, and received at the office in Chicago." 

This 'pojicy contained 13 spécifie conditions, besides several notes 
and paragraphs. The tenth pro^ided for the sélection of arbitrators is 
the; eyent the amount of the loss could not be determined by mutual 
agreeinént. The thirteenth reads as follows: 

, "(]L3J It is furtherniore hereby txpressly provided and mutually agreed 
that hp suit or action agalnst this company, for the recovery of any claim by 
vlrtuëbfthis policy, shall be sustainable in any court of law or chancery un- 
til after an award shall bave been obtained flxing the amount o£ auch claim 
in the manner above provided, nor unless such suit or action shall be com- 
menced within twelve months next after the date of the flre from wliich such 
loss shall occur; and, should any suit or action becommencedagainst this com- 
pany after the expiration of the aforesaid twelve months, thelapseof time 
sliall be taken and deemed as conclusive évidence against the validity of such 
claim, any statute of limitation to the contrary notwithstanding. " 

At the time of the exécution and delivery of this poHcy the in- 
surance company well knew that the title to said property was in dis- 
pute in the suit of Holladay v. HoUaday, and that said Kearney was in 
possession of the property nierely as the receiver in said suit, and had 
no, interest therein of any nature, except as such receiveri On May 14, 
1884, an order was made in said suit accepting the résignation of said 
Kiparney as receiver, and appointing D. P. Thompson as receiver in his 
stead. On the 19th day of May, 1884, the said Thompson duly quali- 
fied as such receiver; and thereafter,bh the night of the same day, the said 
insured property, without any fault, failure, neglect, or omission on the 
pâlrt df said Kearney, Thompson, or of any other person, was totally de- 
stroyed by fire, and a loss was sustained in a sum greater than the 
anaounts specified in the policy. 
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This suit was commenced on the lOtb day of July, 1885, — 13 monhbs 
and 21 days after the fire, — by Thompson, as the successor of Kearney 
in the receivership, to reform the policy so as to be made payable to the 
receiver and his successors in office, for the benefit of whom it might 
concern, and for a decree to recover the amount due upon said policy. 
A demurrer to the original bill was sustained on the ground that the 
plaintiff's right of action was barred because the suit was not commenced 
"within 12 months next after the date of the fire from which the loss 
occurred." Thompson v. Insurance Co., 25 Fed. Rep. 296. An amended 
bill was thereafter filed, alleging conduct on the part of the insurance 
company which, it was claimed, amounted to a waiver of the limita- 
tion of time for the commencement of the suit. A demurrer to this bill 
was also sustained, and the suit dismissed. From that decree an ap- 
peal was taken to the suprême court of the United States, and the de- 
cree was reversed upon the ground that the allégations of the amended 
bill showed a waiver of the limitation as to the timeof bringing the suit. 
Thompson v. Insurance Co., 136 U. S. 299, 10 Sup. Gt. Rep. 1019. On 
July 12, 1886, Thompson was removed from the receivership, and G. 
W. Weidler and Joseph HoUaday were appointed in his place. There- 
after the suit of Holladay v. Holladay was decided in favor of Ben Hol- 
laday, and the receivers were discharged. On July 8, 1887, Ben Hol- 
laday died, and on June 3, 1889, James Steel, his administrator, was 
made plaintifF in this suit. Thereafter this suit was again tried, and 
the court held that the allégations of the amended bill were not sustained 
by the évidence, and dismissed the suit. Sied v. Insurance Co., 47 Fed. 
Rep. 863. From this decree the présent appeal is taken. 

1. Can the policy be reformed? The right of plaintiÊf to hâve the 
policy reformed, if the action can be maintained after it is reformed, so 
as to be made payable to the receiver or his successor in office, and 
thereby conform to the intention of the parties, — if any reformation in 
that respect is necessary, — is, by the admissions in the answer and 
proofs upon the trial, rendered too clear for any discussion upon the sub- 
ject. It is, however, proper to state, in this connection, that weâreof 
opinion that the intent of the parties appears upon the face of the policy 
itself, and that no reformation is required in order to enable plaintifî to 
main tain the suit as a représentative of the interest of Holladay in said 
property. 

2. Are the allégations of the amended bill as to the conduct of the in- 
surance Company in delaying the commencement of the suit sustained 
by the évidence? Thèse allégations are, in substance, that the insur- 
ance company, by its duly-aûthorized agents, assured the plaintifF about 
30 days after the fire, and after the acceptance of the proofs of loss, that 
no question was made as to the loss or its payment, except that the com- 
pany was coïiSidering thèfactof the change in the receivership, and that 
ît wônld undoubtedïy pay the loss claimed; that as late as June 27, 
1884, the premium of $300 was paid to the company, which by its 
agents again assured the plaiijtiff that the loss would be paid as soon as 
fl.ctiQft çouldbe taken; that after 60 days had elapsed from the delivery 



718 FEDSBikL lUEJPOBTEB, Vol. i51. 

of the pïdoft of loss Ihfe'icomipanyi by its agentB^ repeatedly gave the 
same aàsùraoees; and that, hy reasonofsùch promises and assurances, 
plaintiff neglepted, "for some time after 60 days from thé deliveryofthe 
proofs of loss, to bring suit for the recovery of the loss sustained." The 
testim^ny in support of thèse allégations is very brief^ • It is adniitted 
that the payment of the premium of $300 was made on the 27th of June, 
1884, as alleged in the biil. Thompson testified that the agent of the 
Company stated to hina "that the premium had not;been paid; that it 
would làcilitate settlement;" that he paid it; that he threatened to bring 
suit against thè companyif the loss was not paid; that the agent offered 
to settle by paying one ;half of the aniount specified in the policy rather 
than hâve any suit about it; that he refused to accept this offer; that 
the agent then told him "that he thought that the company would pay 
the amount;hethoughtthey would, but hewasnolauthorizedtosay; he 
thought they would pay it, and advised menotto bring a suit; it would 
cbmplicat© uiatters somewhat, and he thought I had better not do it; 
urged me not to do it;" that this was very soon after the 60 days ex- 
pired; " I cannot give the: daté or time; I hâve no data, and it bas 
been a good niany years isince;" that he was first. informed that the com- 
pany would not pay the loss after the 60 days had expired in whioh to 
make thé proofs; thatafter this the agent of the company promised tore- 
fer the mat ter to the home office, and they were some time, as a matter 
of course, getting their answer from theni; that he could not give the 
exact time when he gave up any hope of negotiating with the com- 
pany for a voluntary, settlement; that it may hâve been one month, it 
may hâve been. two, or it might bave been three raonths from the ex- 
piration of thé; 60 days. The answer of the company allèges that notice 
■was givento Thompson on the 31st dayofAugust, 1881, "that the défend- 
ant denied any liability upon said policy, and did refuse, and would at 
ail times refuse, to pay said loss." 

The Insurance company rely upon an answer given by Thompson to 
a question propounded to him to show that there was no delay in bring- 
ing the suit which was calised by any conduct upon the part of the 
company. " Question. Did you delay bringing a suit in conséquence of 
tbose statements made to you by the agent? Answa". I cannot say now. 
I do not remember." This answer of the witness must be taken with 
référence to the other portions of bis testiinony, which stated the facts 
showing beyond any controvérsy that the bringing of the suit wasdelayed 
fox one, two, or three months,— some time after the expiration of the 60 
days.. • , ■ ■. - ■ . . ' ' " ■ 

îij The suprenie court, in deciding that the allégations in the amended 
bill were suffirent, said: 

,"If, as the allégations of, the amended bill imply, the l^iliure of the plaintiff 
ib,8Ue witliîii the time prescribS'l by the poliqy, .eoiypiiting tlie time from the 
date of the lire, Was diie to tlie conduct bf the cpmjia,ny, it ciinnot avait itself 
bFthe 'lirtiitation ottyriA'Ve ràofttlis. Curtîs V. jiiiiuiànoe Cà., 1 iJiss. 485, 487; 
■Méy.Inmrance Co;,^ Bis.s. 833; &rant'-v^ Insarance Co., 5 Ind. 23, 25; 
Mickey'rVi Inauranc'e Voj, û^ loWn, lJi,'liiOi In the case last cited it was 
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properly said that it would be contrary to jtistice for the însurance compaijy 
to hold out the hope of an amicable adjustment of the loss.and thusdelay the 
action of the insured, and then be permitted to plead thia very delay, caused 
by its course of conduct, aS a défense to the action when brought." 

The foUowing authorities are to the same effect: Ames v. Insurance 
Oo., 14 N. Y. 264; Killips v. Insurance Co., 28 Wis. 483; Insurance Co. 
V. Brqdie, 52 Ark. 11, 11 S. W. Rep. 1016; Insurance Co. v. McGregor, 
63 Tex. 404. 

In the Texas case the court said: 

"If the course of conduct pursned by the appellant was such as to fnduce 
the appellee to believe that the loss would be adjiisted and paid without suit, 
and for this reason suit whs not brought within the time prescribed, then, 
under well-settled principles applicable to such cases, this action may be 
raaintalnied on the policy, even after the expiration of the time therein pre- 
scribed." 

The views expressed by the suprême court of the United States are as 
applicable to the évidence in this case as to the allégations of the Mil. 
The raost that was claimed in the bill was; that by the conduct of the in- 
surance company the plaintifï was delayed in bringing the suit for some 
time after 60 days from the dêlivery of the proofs of loss, and this is 
shown by the évidence. 

3. The contention of the insurance company is that its conduct, in 
any event, only prevented this suit from being brought for five months 
after the fire, and that this only amounted to a waiver of so much of the 
linaitation, apd that, as there stjll remained seven months — a reasonable 
time— 'Within which to bring the suit, the action iS barred, because not 
brought "within twelye months next after the date of the fire." Is this 
contention sound? Is it supported by any substantial reason? When 
does the 12-mpnths limitation commence to run? Is it from the date of 
the fire, or from the expiration of 60 days after the proofs of loss were 
furnished? Numerous and respectable authorities can be found in sup- 
port of either view, aûd, inasmuch as they are in direct conflict, it be- 
comesthe dutyof this court, upon thefirst présentation of the question, 
to détermine which view is sustained by the weight of reason, and ought 
in justice to be foUowed. In several of the authorities, where thèse 
questions hâve been discussed, the policies of insurance provided that 
no suit could be sustained unless brought within six or twelve months 
"after<the loss shall hâve occurred,"instead of "after the fire," and some 
of the cases intimated that the language should be construed differently. 
We are, hpwever, of opinion that there is no real or substantial dîfter- 
ence in principle betweeû the meaning of the words "loss" or "fire" as 
used in the policies. The loss Occurs at the time of the fire. If the 
provision in the policy is to be construed solely with référence to the 
language of the clause in which the limitation is expressed, independent 
of any other fact or condition; expressed in other clauses of the policy, 
tben, of course, the suit cannot be maintained unless brought " within 
twelve months next after the date of the fire from which sutâi loss shall 
oçcur." It is the dutyof courts, however, to arrive at the intention of 
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tbe paities by an eXaminàtiôn and considération of the entîre instrument, 
its varions clauses and conditions, and the objecte and purposes which 
the pàtties had in yiew at the titne of the exécution, acceptance, and de- 
livery of the policy. In determining the intention of the parties, it is 
ourduty to examine thé whole instrument in order to ascertain, if pos- 
sible, the true meanirig of clauses which, in a certain light, might be 
de§med contradictory, and to gather, from the various clauses, the real 
object and purpose which the parties intended by the instrument as a 
whole. When this is ascertained, then the language of the clause in 
contrpyersy must be so ! jnterpreted aa to give full force and effect to 
the true intention of thfe instrument as a whole. 

- With thèse gênerai rules, applicable to the construction of ail written 
ihstfiîtments, — whether it be a deed, contract, or policy of insurance,— 
wë*éhàil prôceed to an eScàmination and reviéw of certain other condi- 
tions in"the policy. After the tire the insured is required to give notice 
of any loss, and to miake the necessary and satisfactory proofs thereof, 
and the company is allowed 60 days after sucb proofs hâve been re- 
ceived àt the home office, in Chicago, to pay the amount of loss or dam- 
age sustained. Under this clause, no suit could be commenced until 
after 60 days, at least,from the time of the tire. This would leave orily 
10 months instead of 12 months, within which time suit could be com- 
menced. ■ ^ 

In the thirteenth condition, the one whérein suit is allowed to bè 
brought "within twelve months next after the tire," is an express proviso 
thàt no suit against the com^jany shall bè maintained in any court " un- 
til after an àward shall hâve been obtained, fixing the amount of such 
claim." As^there bas beenino award in this case, it follows that, if the 
awàrd clause is to be considered of full force and effect, and construed 
solely with référence to the language used in this particular clause, then 
the remâining 10 months bas expired ; and by the literal interprétation 
of indèfiendent clauses, which of themselves are pîain, clear, and unam- 
bignous, it actùally happens in this case that the right of action was 
barred before it accrued under other provisions, and this condition of 
affaira is accomplished withoUt any act, fault, or négligence on the part 
of the insured. This of itself justifies us in going beyond the mère 
wofds of any particular clause in order to ascertain the meaningofthe 
clause and the intention of the parties. The insurance company, it is 
true, does notrely upon the award clause, and we refer to it simply to 
rllustrate the weakness of its contention that another clause, upon which 
4t does rely, shonld be literally construed, because the language used 
thérein is clear, plain, and unambiguoUs. The company might bave 
claimed that, according to the award clause, the suit was brought toô 
sôon; but such a contention would be maniièstly absurd. Why? Be- 
cause it isievident that the parties never intended that such a result 
should be accomplished, under the facts in this case. This is madè per- 
fèctly cléar by a référence to the other provisions in the policy, to thé 
effect thâtiithe atnount of the loss or damage might be determined by 
mutùal agreement between the parties, and; in the évent of their failure 
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to agrée, then arbîtrators might be chosen; and it appearing that the 
Company, after five months of occasional promises to pay, fînally de- 
cided that it would not pay the loss, this conduct was, of course, a 
waiver of the right to rely upon the award clause. Upon like reasoning, 
why should not their conduct in causing a delay of time in the bringing 
of the suit, when suit was threatened, be a waiver of the time in the 
limitation clause? A policy of insurance which contains conditions re- 
dùcing the statutory time for the commencement of any suit thereon 
ought, in justice and equity, to be so construed — if reasonable under ail 
its terms — as to give the full period of time mentioned in the policy, 
freed from the provisions of ail other clauses of the policy, or from the 
conduct of the insurance company, limiting, or attempting to limit, the 
time actually given in the limitation clause. This, it appears to us, is 
the consistent and logical view that ought to be taken of such policies 
of insurance. It is fair to the insurance company, and just to the in- 
Bured. It would prevent either party from taking any undne or im- 
proper advantage of the other. The unwary could not be led into a 
trap, and caught by any misrepresentation or delusive promise. The 
condition in this policy which provides that no suit can be maintained 
for the Ipss, incurred, unless " commenced within twelve months next 
after the date of the fire,*' should therefore be construed^n the light 
of ail the other clauses and conditions — to mean 12 full months, not 
10 months nor 7 months nor 1 month nor 1 day, in which to bring 
the suit, exclusive of the time when suit could not be brought, either by 
other clauses or by any conduct of the company preventing the insured 
from brihgïng suit. In this case the right to bring suit being postponed 
in one clause of the policy for 60 days after the proofs of loss were fur- 
nished, the 12-months limitation contained in another clause does not 
commenceto run until after the expiration of the 60 days. This suit 
was therefore brought in time. 

The construction we hâve given to this policy is in accord with com- 
mon sensé, which is said to be the soûl and spirit of the law. It is in 
unison with Sound légal and universally recognized interprétations of 
written instruments, as well as with the justice and equity of the case. 
It is correct in principle; and is supported by the great weight of the 
authorities. Friezen v. Insurance Co., 30 Fed. Rep. 352 ; Vette v. Insur- 
ance Co., Id. 668 ; Sparev. Insurance Oo., 17 Fed. Rep, 568 ; Chandler 
V. Insurance Go., 21 Minn. 85 ; Mayor v. Insurance Go., 39 N. Y. 45 ; 
Steen v. Instirance Go., 89 N. Y. 315 ; EUk v. Insurance Go., 64 lowa, 
507, 20 N. W. Rep. 782 ; Mmer v. Inmrance Go., 70 lowa, 704, 29 N. 
W. Rep. 411 ; Barber v. Insurance Co., 16 W. Va. 658 ; Murdock v. In- 
surance Go., 33 W. Va. 407, 10 S. E. Rep. 777 ; Ga^ v. Insurance Go., 
83 Cal. 473, 23 Pac. Rep. 534 ; Owen v. Inmrance Go., 87 Ky. 574, 10 
S. W. Rep. 119. 

In iWezenv. Jnrorrtnce C?o. the fire occurred .lune 23, 1885. Proofof 

loss was made July 31, 1885. The loss was not payable "until sixty 

days after, pr0of of loss." Suit was commenced February 24, 1886, 7 

months and 1 day after the fire, but within 5 months and 24 days aftei 

v.5lF.no.ll — 46 
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iHe 60 days after; thé probf of loss. The policy provrded tbat no suit 
should be sustainable tmless "commeticed within siiE raouths after the 
fire had occurred." Bonn, J., held that the suit was commenced , in 
time; "that what the parties contemplated waa that, after the loss be- 
came due aàd payable, the^assured should hâve six months, within any 
part of whieh time hemight bring bis suit," 

In Vette <v. hÀUmnce <fe., where the provision in the policy Was the 
same &s in Frieeeri's Case, except the Word "loss" is.used instead of the 
Word "firej" Thayer, J., in delivering an oral opinion, hit the nail 
squarely on the head by saying that he could not see any "good reason 
for Gonstruing the spécial Statute of limitations imported into this contract 
in such way aff to make it operative during a period when, by virtue of 
other stipulations of thé contract, the right of action was suspended." 

In Cftandter v.JnsMrance C(). the court said: 

"It is naturàl that thé parties should hâve intended to refer the commence- 
ment of the peripd of limitation to thé date when thé cause of action accrued, 
and that the tiinë ducihg whiob the assured could nut âue should uot be counted 
as part of the year within which they wei;e required to sue." 

In S^mv.ihswrance Co. thé court ^id: 

"The intention of the défendant was tç givethe insiired a full peripd of 
twelvepiohths^ within any part of which lie naight commence his action, and 
having, by iip3t()6ttement of thé timé of pàymeiit, sécured itsélf from suit, it 
did not intëiîd to embrace that period Witliirt the term after the expiration Of 
which it coald notbe sued. In other. words, the parties canhot be presumed 
tobave suspended the remedy and prpvi^ed for the running of the period of 
limitation during the same tintie. Indeed, the actual case is stronger. Not 
only was the remedy postponed, but tlie liabinty, even, did not exist at the 
tlme Of the flre, nor untU tt was fixed attd àscëftained accbrding to the provi- 
sion Of the poliey; Having thusraadetliedoingof certain thinga, and a fixed 
lapse of fime tbereaf ter, conditions preoedeni to the bringing of an action, the 
parties must be deemed to bave contraited in référence to a time when the 
insnr^d» except for that contract, might be in condition to bring an action. 
Under any other construction, the two conditions are inconsistent with each 
othèr." 

. The language, used in the various conditions of the policy is that of 
thé Insurance company. Admitting, Ihen, for the sake of the argument, 
that it could be fairly claimed that. two différent constructions might be 
placed upon the languagé iused in the policy, it is neverthéless a wise 
and well-settled rule, sanctioned and sugtained by ail the authorities, 
that the construction should be adoptêd which ia most favorable to the 
insured; and in cases of any doubt or uncertainty as to the mieaning of 
words, or of inconsistent or coûtradictory provisions in the policy, as in- 
^erted by the company^ they are to l)e construed ttiost strongly against 
the Company. As~ the insutance company prépares the contract, and 
embodies in it such conditions as it deems proper, it is in duty bound 
to use langùage in the various provisions of the policy in such a mariner 
that the insured cannot be mistakenor misled as to the duties and bur- 
dens thereby imposed upon him. The cottrts bave uniformly held that 
the various conditions of a policy of insuranoe must be strictly coustrued 
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against the company, îind li^erally in favor of theinsured. This prin- 
cipleis applied to ail claâses of Insurance policieg, whether fire, lile, ac- 
cidentai, or other kinds. National Bank v. Insurance Go., 95 U. S. 673; 
Moulor V. Inmrance Co., 111 U. S, 335, 4 Sup. Ct. Rep. 466; Wallace 
V. Inmrance Co., 41 Fed. Rep. 742; Cotten v. îïdelity, etc., Co., Id. 506; 
De Graff v. Inmrance. Co.,B8 Minn. 501, 38 N. W. Rep. 696; Kratzen- 
stein V. Assurance Co., 116 N. Y. 69, 22 N. E. Rep. 221; Burkfiard v. 
Insurance (h., 102 Pa. St. 262; PhUadelphia Tool Go. v. British-American 
Assurance Co., 132 Pa. St. 241, 19 Atl. Rep. 77; Rogers v. Insurance 
Co., 121 Ind. 577, 23 N. E. Rep. 498; Illimm Matual Ins. Go. v. Hoff- 
man, 132 111. 523, 24 N. E. Rep. 413; Meyer v. Insurance Co., 41 La. 
Ann. 1000, 6 South. Rep. 899. 

In Wallace v. Insurance Go., McGrary, J., in construing the award 
clause in the policy, said: 

"If the words employed, of themselves, or in connection with other lan- 
guage uspd in the instrument, or in référence to th^ subject-matter to whioh 
they relate, are susceptible of the interprétation giventhem by theassured, 
althoiigli in fact intended otherwise by the insurer, the policy will be cuustrued 
in favor of the insured." 

In Kratzenstdji v. Assurance Oo, the court said: 

"Where au insurance contract is so drawn as to be manifestly ambiguous, 
se that reasonable and intelligent men on reading it would Iwneslly ditt'er as 
to its meaning, the doubt shoiild be resolved against tlie company, bei-ause 
it prepared and execiited the ag;reernent, and is responsible lor the language 
used and tliè uncertainty thereby created." 

In National Bdnk v. Insurance Go. there was a provision in the pol- 
icy that if the insured in his application makes any erroneous repré- 
sentation, or omits to njake known any fact uiaterial to the risk, then 
the "policy shall be void." The insured madean overestimate as tothe 
. value of his property without any fraudulent intent. The insurance 
company contended that, under any proper construction of the contract, 
the assured warranted absolutely, and without limitation, the truth of 
the statement as to the value of his property. The court held that this 
contention could not be sustained, and based its conclusion — 

"Upon tlie broad groiind that when a policy of insurance contains contradict- 
ory provisions, or has been sb frameJ as to leave room for constniclion, ren- 
dering it doubtfui whether the parties intended tlie exact truth of tlie appli- 
cant's statements to be a condition précèdent to any bindinir contract, the 
court shonid lean against that construction which imposes upon the insured 
the obligations of a warranty, Tlie company cannot cuinpl lin of such a iule. 
Its attorneys, offlcers, or agents prepared the policy for tlie purpose, we shall 
assume, liolh of protecting the company asainst fraud, and of securing tlie 
just riglits of the assured under a valid C(mtraut of insurance. It is its lan- 
guage wliicb tlie court is invited to interpret, and it is both reasonaltle and 
just that its ôwn vtrurds should be construed most strongly against itself ." 

The judgment of the circuit court is reversed, and the cause reinanded, 
with direction to the court to irender a judgment in favor ofcomplainant 
as prayed for in the amended bill. 
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McKEaràA, Circuit Judge, (dièsentinff.) I am una jle tô agrée wîth ray 
associâtes in their construction of the policy of insUrance, and there- 
fore think that this suit was net brougbt in time. The provision of 
the policy is as follows: 

"It is expressly provided and mutùally agreed that no suit or action 
* * * shall be sustainable * m * unless such suit or action shall be 
coramenced within 12 montha next after the date of the flre from wliicli such 
loss shali occur. « * ••' 

This provision wonld seem to need no interprétation in other words 
than its own. It is so clear and direct as to baifle attempts to make it 
more so. I know of no way to express concrète time, except by com- 
mencing at a certain date or event, (and the latter because it indicates a 
date,) and running a certain duration after or to a date or event âfter. 
The duration or the interval marks the period, not only aS to length, but 
especially as to time before and time atter, — distinguishing.it, therefore, 
and establishing it,— rthe period commencing at the initial date or event, 
and immovabie from it. This is important. The provision of the 
policy, therefore, is not 12 nionths to britig a suit only, but 12 months 
within which to bring a suit and to do other things, — ^not 12 nionths to 
sue after ail conditions précèdent bave bôen removed or performed, but 
12 months within which to remove or perfprm ail conditions précèdent 
and to bring a suit; substantially difierept things,— as différent as a pe- 
riod commencing at one date is différent ifrom a period commencing at 
another date; as différent as the year 1891 is from the yeaf 1892. I 
do not think the rights of either party to the policy are subserved by 
confounding thèse différences. Limitations of tirne of bringing suit on 
policies are sustained by authority, but -with thé qualification that they 
must be reagonable. tf the conditions of the policy, therefore, cannot 
be performed within the period stated, and a proper time be left for 
bringing suit, the limitations would be unreasonable. If they should 
be used to delay or mislead, they would be held to be suspended or 
waived, as was ànnounced by the suprême court in this case on a for- 
mer appeal. 136 U. S. 299, 10 Sup. Ct. Rep. 1019. If the parties did 
ihtend to "expressly providë and mutùally agrée" tblimit the right of suit 
within a particular period, commencing at the fire,— an unanibiguous ànd 
impressive incident, -^hoW else could they so aptly and' adequately ex- 
press thé intention thân as they did? How othevwise could they hâve so 
bounded ahd idêntified the period, if they meant a fixed period, not 
a movable period? "Twelve months next after the tire" is unambigu- 
ous. This is conceded by my associâtes, but its certainty is made to 
yield to other provisions df the policy, not more certain, and which are 
entirely for the beneflt of'the défendant eompany. If the policy is to 
be construed most strtngly againSt the insurer, why not put it the Other 
way, and make the other pïovisions yield to the prpVision for suit, and, 
as the Company bas stipùlatèd that the insured shâll bave "12 months 
next after the fire" to brihg suit, say that he shall bave the whole of 
them, and ail provisions suspending orlessening themi shall be void? 
Thia way is as good as the other. and both bad, because neither &o- 
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commodates the full purpose of the parties, as I conceive ît, which is 
that the insurer shall hâve time to investigate a claim,— arbitrate, it may 
be, — and the insurer shall hâve a reasonable time to sue. Any policy that 
does not secure the latter would, as we bave seen, be declared unreason- 
able. Once secured, it cannot be embarrassed by the aots of the in- 
surer. This, we hâve also seen, was declared by the suprême court in this 
case. Did the défendant company waive the provision requiring suit 
to be brought 12 months next after the fire? I do not think the allé- 
gations of the com plaint that the plairitifî failed to sue by reason of the 
conduct of the company is sustained by the évidence. 



Newcomb V. Impérial Life Ins. Co. 
{Circuit Court, E. D. Missouri, E. D. September 9, 1892.) 

L Insurance Agent— Wbongpul Tebmination op Agbsct— Conteact. 

Plaintiff was appointed gênerai agent of a life Insurance company, to soliclt In- 
surance on the "natural premium plan, "as dlstinguished from "the levai premium 
plan. " He was to receive as compensation a certain commission on ail flrst and re- 
newal premiums collected on policies issued under the contract. The company 
agreed, in case of a disoontinuance of the agency for any cause except diâhonesty, 
after plaintiff had secured a certain amount of insurance in force, to colleot the premi- 
ums possible, and pay to pla.ntiff a certain per cent, of the renewai commissions col- 
lected for a period of five years. The contract provided that the company could 
terminate the contract " apon the neglect or refusai of the agent to account for ail 
moneys belonging to the company, or for dishonesty, " or for nonoomplianoe with 
certain rules and instructions. The company abandoned the "natural premium 
plan " without plaintiff's consent, and refused to allow him to solicit risks aocord- 
ing to such plan. Hold, that this action constituted a wrongful terminatlon of the 
agency. 

2. Same— 'Bbeach of Contract. 

After tbus terminating the agency, the company endeavored to Induoe persons 
whoin plaintiff had insured on the "natural premium plan" to change their policies 
for "leyel premium policies." Held that, even concedmg that the agency was not 
wrongfuUy termlnated, this action constituted a viola.iOnof the company's engage- 
ment to colleot lenewal premiums and pay plaintiff a percentage thereof. 

8. Same — Abasdonment of Agency. 

When a person agrées to act as agent for a life insurance company, for a stated 
commission to be pald on premiums coUect-ed, he cannot abandon the agency at any 
time, without cause, and sue the company as upon quantwin meruit. 

4. Pleading— Contract — Quantum Mbbuit. 

In an action by a gênerai insurance agent against his principal for services ren- 
dered under an express contract, which was wrongfuUy termlnated by the princi- 
pal, when aU the facts are stated in the oomplaint entitling plaintiff to recover 
damages as for the violation of the express covenant, a gênerai demurrer will not 
be sustained, even though plaintiff has asked to bave his damages assessed as upon 
a quantuvn, meruit, 

At Law. On demurrer to complaint. Overruled. 

This was a suit brought by a gênerai agent of a life insurance com- 
pany against his principal to recover compensation for four years' serv- 
ices, and for certain outlays and expenditures while conducting, the 
agency, the wbole claim araounting to $11,466.66. The plaintiff asked 
judgment for the reasonable value of his services during the period In ques- 
tion, al though its appeared from the complaint that the services had 
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been reiideréd' onder a contract exiptiiig between the parties, which pro- 
vided that thè pikrintifF should receive; as compensation for his services 
as agent a certain commission on ail first and rené wal premiums that 
might be collected on ail policies issued under the contract. The de- 
fendant demurred generally to the complaint, on the ground that it did 
not State a cause of action. The térms of the contract and the alléga- 
tions of the complaint are sufficiently stated in the opinion. 

Hiram J. Grov&r, for plaintifF. 

Charles Nagel, for défendant. 

Thayer, District Judge. 1. It cannot be admitted to be a sound 
proposition of law that in every case where a person engages to render 
services for another for a stipula ted time and price, he may at any stage 
of the work undertaken abandon it without légal excuse, and sue his 
employer upon a quantum meruit for the services actually rendered, leav- 
ing his employer to offset against a recovery suoh damages as he may 
hâve sustait|ied by the nonfuitillment of the contract. In the leading 
case of Britton v. Tumer, 6 N. H. 494, that rule was applied to an or- 
dinary hiring contract. It has also been applied to contracts to furnish 
labor and màterials where the labor and matériels iurnished were of 
value to the employer, and had beên accepted. Yeais v. BaUentine, 56 
Mo. 530; Ëyennàn V. Association, 61 Mo. 489; 2 Pars. Cont. pt. 11, § 
5. See, also, Bish. Cont. §§ 1442, 1444, 1445, and citations. But the 
rule in question isiîecessarily subject to some limitations, and is not of 
universal application to contracts of ail descriptions. For example, 
where a person agrées to act as agent and soliciter for a life Insurance 
Company for a stated commission to be paid on premiums collected, he 
cannot iabandon the agency atany tilnc without cause, and sue the com- 
pany upon a qunntum valebat for services rendered; and itigoes without 
saying that an agent working urider such a contract cannot sue his prin- 
cipal upon a. quantum valebat <br services rendered, if the agency is law- 
fully terrainatétl by the principal, in pursuance of a power reserved in 
the contract so to terminate it. 

The présent suit having been brought by the plaintiff upon a quan- 
tum fa/c6ai to recover the reasonable value of services rendered dur- 
ing a period of years while he was acting as agent and soliciter of the 
deiendant for an agreed commission tobe paid on premiums, the court 
holds, contrary to the contention of icounsel, that to maintain such an 
action it is necçssary that the complaint should show either that the 
agency was wrongfully terminated by the défendant, or that the défend- 
ant has in some respect violated the agency contract. 

The first question to be considered, therefore, is whether the cbin- 
plaint does show that the agency was wronglully discontinued, or that 
the contract between the parties was broken by the defeniiant. It is 
averred in the complaint, in substance^ that the plaintitf was appointed 
agent of the défendant company to solieit Insurance in a certain terri- 
tory on what is termed "the natural premium plan of Insurance;" that 
the contract between the icartiescontêmplated that the plaintiff should 
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solicit policies based upon the"natural prêmium plan," as distinguished 
from "the level premium plan;" and thàt that mode of Insurance affords 
an agent or soliodtor greater facilities for securing risks than the ordinary 
methods of iusurance in vogue among life companies. It is further 
averred, in substance, that on or about the 14 th day of April, 1891, 
while the agency contract was in force, the défendant company ceased to 
do business on " the natural premium plan," and refused to permit the 
plaintiff to solicit risks on that plan. It must be held, without doubt, 
that if the plaintifiF was appointed an agent of the défendant company to 
solicit risks according to one method of Insurance, and the company 
subsequently abandoned that mode of transacting its business without 
his consent, and refused to permit the plaintiEF to solicit risks according 
to such method or plan, then it, in effect, terminated the agency, and 
the act of the company in so doing was wrongful, unless, by the pro\d- 
sions of the contract existing between the parties, the company had re- 
served to itself the power of terminating the agency whenever it thought 
proper. Whether it had such power involves a brief référence tO the 
agency contract. That agreement is not set out in full in the complaint, 
but a copy is attached thereto, and the court has deemed it advisable, 
in disposing- of the particular question now under considération, to treat 
the instrument as fully incorporated into the complaint. By the terms 
of the contract the plaintiff was appointed gênerai agent of the défend- 
ant company for the city and county of St. Louis, but the duration of 
the agency was not explicitly stated. It was provided that he shbuld 
receive, as compensation for bis services as agent, a certain commission 
on ail first premiums paid on policies issued under the contract, as well 
as a certain commission on ail renewal premiums subsequently paid. 
ïhere were many other provisions in the agreement defining the agent's 
powers and duties, and presoribing the manner in which the business 
of the agency should be transacted, but the only other provisions to 
which particular référence need be made are the followiug: 

"(17) The company hereby agrées, in case of disconti nuance of this agency 
(for any cause except dishonesty) at any time after the said Newcomb shall 
hâve $300,000 of insurance iu force, to collect the premiums possible, and to 
pay to him, or his légal représentatives, quarter-yearly, the sum of 80% of 
the renewal commissions collected on ail unexpired renewals on the several 
forms of policies herein named, as provided for in thls contract, for a period 
of flve years from the time of such discontinuance; but he shall hâve no such 
renewal intérest, unless he shall hâve procured at least $300,000 of insurance, 
which shaMbe in force at the time of such discontinuance. 

"(18) This contract niay be terminated upon the neglect or refusai of the 
said Newcomb to account for ail moneys belonging to the company according 
to rule 7, or for dishonesty, or for noncompliance with any of the foregoing 
rules and instructions." 

In view of thèse provisions of the contract, and in view of the fact 
that the plaintiff was to be compensated for his services by a commis- 
sion on renewal premiums, and therefore had a vital intérest in thecon- 
tinuance of the agency, the court concludes that it was not compétent 
for the défendant company to terminate the agency at its mère pleasure. 
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If it was the intention of the parties that the défendant might ter- 
minate the agencyat will, and in that evènt should only bebound topay 
the plaintiff a renewal commission for ihe period of five yeara, as speci- 
fied in tHe seventeenth clause of the contract, then there was no occa- 
sion ifor the insertion of' the eighteenth paragraph of the agreement, 
wbich enumerates the causes which would justify a revocation of the 
ageûcy. As the parties hâve themseives stated what shall be deemed 
a sufficient cause for terminating the agency, an implication arises that 
it Gan only be lawfully terminated for one of the specified causes, or by 
mutual 'Consent. The seventeenth clause of the contract evidently 
means'that the renewal commission shall be paid for the period of five 
years after the discontinuance of the agency if discontinued for any of 
the specified causes other than dishonesty. It was not intended, as the 
court thinks, to fix the measure of damages or compensation in case the 
ageney. was terminated by the défendant company at its pleasure, and 
without 1;he existence of any of the enumerated causes. 

Itfollows, therefore, that the complaint shows that the agency in 
qnestion was wrongfully discontinued, and the demurrer is not well 
takenj in; s6 fari as it assumes that the défendant bas merely exercîsed 
a right to terminate the agency, which was reserved to it by the terms 
of the coïitract. 

2 'Ihe court is furthennore of the opinion that a gênerai demurrer to 
thecomplaint, such as bas been filed, is not tenable, even though the 
court has erred in the conclusion last announced, that the agency was 
wrongMly terminated by the défendant company. By the seventeenth 
paragraph of the contract it will be observed that the company agreed, 
in case of a discontinuance of the agency for any cause except dishon- 
esty, aftei? the plaintiff had secured $800,000 of insurance in force, to 
collect thepremiums possible, and to pay to the plaintiff 80 per cent, 
of the rene^yal commissions provided for in the contract for the period 
of five years. This covenant must be held to imply that the company 
would make reasonable efforts to induce parties who had become in- 
sured through .plaintiff^ solicitation to renew their policies, and that it 
would also make reasonable efforts to collect the renewal premiums in 
which the plaintiff had an interest. At ail events, the défendant had 
no right to interpose obstacles in the way of the renewal of such pol- 
icies. But; the complaint avers,, in substance, that, after discontinuing 
the agency in the manner before indicated, the défendant, in violation 
of its agreement, entered upon a scheme, the purpose of which was to 
iiiduce pèrsons whom plaintiff had insUred on the "natural premium 
jpliàn" to give up and. abandon their policies. The détails of this 
schenfle, and the acts dbnë in furtherance of the same, to get rid of ail 
policies issued on the "natural premium plan," are fully stated in the 
•complaint. ^^ ; 

The court conoludes that this portion: of the pleading shows a viola- 
tion of the agreement such as would entitle the plaintiff to recover dam- 
ages in some amount, even though it beconceded that, under the con- 
tract, the défendant company had the right to terminate the agency at 



1-. SAYWAED. 729 

its pleasure. The question does not arise upon this demurrer whether, 
for a breach of the contract such as is last described, an action should 
be brought upon the contract, or whether for such breach the contract 
may be abandoned, and a recovery had upon a quantum vahbaL The 
facts are stated with suËBcient fuUness in the présent com plaint to sus- 
tain a judgment for damages, treating the action as a suit upon the con- 
tract, even if a suit upon a quantum valebat cannot be maintained; and, 
when ail the facts are stated in a complaint entitling a plaintiff to re- 
cover damages as for the violation of an express covenant, a gênerai 
demurrer will not be sustained, even though the plaintifif bas asked to 
hâve his damages assessed as upon a quantum valebat. 

The demurrer to the complaint must accordingly be overruled, and it 
is so ordered. 



Dexteb, Horton & Co. v. Saywaed. 
(CircMit Court, D. Washington, N. D. June 27, 1893.) 

1. Contract— CoNSTKncTioN—NovATioN. 

A certain flrm were creditors of defnndant, having supplied him with merchan- 
dise and money for operating a sawmill. Thereafter they made a contract with a 
third person, whereby the latter was to furnish the money and supplies to operate 
the mill in future, anâ> recelve and sell the product, — paying to the firm ¥30,000 at 
the beginnlng, and $2,500 monthly for a period of 30 months, unless défendant in 
the mean time should pay the firm the sum due them. The contract contalned a 
stipulation that payment of the sum due the firm should not be enforced during 
that time against défendant, with the proviso that the agreement should not pre- 
vént the firm from taking the necessary steps to préserve the "légal life" of their 
demand. Meld, that the contract did not constitute a novation, and the firm re- 
tained their right to sue défendant at any time before the account beoame barred 
by limitation. 

2, Bahe. 

The stipulation that the flrm should not enforce their claim against défendant 
during the 30 months was not an extension of time so that the debt did not beoome 
due, or a bar to the maintenance and proseoution to final judgment of a suit tbereon, 
but merely operated to prevent the seizure of défendant'» property under exécu- 
tion or attachment for the indebtedness. 

8. Same — Action — DErENSES— Countbbclaim. 

If défendant had any right of action growing out of the contract, he was entitled 
to plead it as a défense pro tanto, whether the contract shoul^ be regarded as af- 
fecting primarily plaintiS's cause of action, or only as giving rlse to a claim for 
damages ; for the Code of Washington permits any matters constituting a set-oft 
oroounterclaim, growing out of or conneoted with the subject of the action, or any 
other contract, to be pleaded by défendant in an action on a contract. 

4 Same — Parties to Contract— Plbading. 

Défendant, not being a party to the contract, or the party for whose benefit it 
was made, could not plead it as a défense by a mère gênerai averment that he had 
performed its conditioas. He must allège some spécifie act by which he had 
adopted the contract, and made himself a party to it. 

6. FEDERAL Courts — Foi-lowino State Pkacticb— Action bt Assignée. 

Code Wash., provlding that a cause of action asslgned in writing may be sued on 
by the assignée notwithstanding that the assigner retains an interest therein, gov- 
erns the fédéral courts sitting in the state, in actions at law. 

At Law. Action by Dexter, Horton & Co., commenced by altach- 
ment, against W. P. Sayward, to recover a balance on account. De- 
murrer to plea in abatement sustained. 

Bkine cfc De Fries, for plaintiff. 
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5. i". Z?ennt8on,i JF., Lcmr HiU, J. Bm JSowe, aûd Battte- <fc Shipley, for 
défendant.. : .; .i;; : 

H.AnFos.D, District Judge. This action is to rêcover a balance, 
amountingi lo 4227,768.86, npon an open account in favor of the firm 
of Harrington àiSmith, and agâinst the défendant, which account was 
by aaid Harrimgton &: Smith assigned to the plaintiff. The défendant 
bas tiled a plèa in;abatement aileging,,in substance, that said Harring- 
ton & Smith werBi on and prior to October 18, 1890, creditors of said 
défendant, havingsupplied'himtwith.merchandise and œoney for use 
in operating a sawmill; that on «aid date said Harrington & Smith, 
wifth the knowledge and conseatuOif said défendant, entered into an 
agreement with one E. M. Herrick, providing, in effect, that on and 
after November 1, 1890, said Herrick should furnish the supplies 
necessary for operating said sawmill, and receive and sell the product 
of the mill, and that instead of applying the proceeds from sales of the 
product of the mill tp the crédit çjf said Harrington & Smith on said 
account, as had been done theretofore, he should make an immédiate 
payment to them of $20,000, and thèreafter pay them the sum of $2,- 
500 monthly, for a period of 30 months, unless the défendant should, 
before the expiration of that period,, havé paid in full the amount then 
due said Harringtoii & Smith, and that the payment of the amount 
due from the défendant to Said Harrington & Smith should not be 
enforced within said period; with the proviso, however, that the agree- 
meni should not operate to prevèht Harrington & Smith from taking 
the steps necessary for the préservation of the " légal life " of their de- 
mand. .The défendant bas alao filed a second plea in abatement, al- 
legihg that the assignment of the account to the plaintiff was made as a 
security, only, for an indebtedness of said Harrington & Smith to plain- 
tiff, and that said Harrington (feSinitH^t the timô of the commence- 
ment of this action were still the owners of the account, and the real par- 
ties in interest. To each of said pleas the plaintiff bas demurred, on 
the ground that the facts alleged do not constitute a défense or counter- 
blaim. 

I hâve carefully considered ail the questions argued by counsel on 
tqth sidés, but 'will only indicate briefly my conclusions, and thereasons 
therefor. 

I hold, first, that the agreement pleaded is not a novation. It was 
not intended to operate as a release or discharge of the défendant from 
his liability to Harrington & Smith. The terms of the agreement, and 
especially the proviso, are inconsistént with the argument advanced, that 
the agreement partakes of the essential features of a contract of nova- 
tion. I interpret the proviso as an express declai;8tion of a réservation 
on the part of Harrington & Smith of their right to sue the défendant 
upon the account at any time before the statu te of limitations should 
bàr an action thereon. 

Second. There is in the agreement no covenant not to sue the défend- 
ant. Harrington & Smith only promised that they would not enforce 
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payment. A lawsuit may be comtoenced and carried on to a final judg- 
ment,aud ail disputed questions involved raay be fully deterinined, and 
the exact aniount due from one to the other adjudicated, without vio- 
lating thiîs agreement in letter or spirit. I think that the parties in- 
tended to stipula te only for the exemption of the defendant's property 
from liability to seizure under writs of attachment or exécution for the 
indebtedness. Issuance and exécution of such process are not neces- 
sarily steps to be taken in the case* within the period during which 
Harrington & Smith agreed that they would not enforce payaient. If 
the plea were not insufficient for reasons which I will hereafter specify, 
I would hold that the agreement affords sufficient ground for dissolving 
a writ of attachment, and for a staj' of exécution. 

Third. The agreement is not an extension of the time of crédit so that 
in conséquence thereof the debt is not yet due. It does not, by ita terms, 
or by any intend ment of the parties to be inferred therefrom, change 
the date of the maturity of plaintiff's cause of action. Enough has been 
already said to indicate my reasons for thus holding. 

Fourth. The practice under the Code of this state permita any matter 
constituting a set-off or counterclaim, growiug out of or connected with 
the subject of the action or any other contract, to be pleaded by the de- 
fendant in an action upon a contract. Therefore whether the agreement 
be regarded as one affecting primarily the subject-matter of the plain- 
tiff's cause of action, or only as giving rise to a claim for damages, the 
défendant could plead it in this action as a défense pro tanto, if he were 
entitled to sue upon it. He would not be driven to a separate action. 

Fifth. The agreement was made between Harrington & Smith and 
Herrick, and for their mutual benefit. While the défendant had an 
interest to be subserved by its.fulfillment, he is not a partj' to it, nor 
the person for whose benefit it was made; therefore he could not main- 
tain an action against either of the parties to enforce performance of its 
conditions, without allegiug facts in addition to what is alleged in the 
plea under considération. It is assumed in the argument on his behalf 
that the défendant had an interest in the contract at the time it was 
made, and that he has since made himself a party to it by performance 
of its conditions. I hold that a person not a party to a contract orig- 
inally may adopt it as his own, and thereby become obligated to per- 
form its conditions, and also entitled to claim the benefits of its provi- 
sions. But in this plea the allégations are insufficient to show that the 
défendant has in such manner become a party to this contract. The 
plea only allèges that Herrick and the défendant hâve perforraed the 
conditions of the contract on their part. This is, at best, only an argu- 
mentative allégation that the défendant has, by performance of its con- 
ditions, connected himself with the contract. What condition bas the 
défendant performed? This is an inquiry which the plea does not an- 
swer, for in the agreement there are no promises or conditions creating 
an obligation on the part of the défendant. Therefore to say that Her- 
rick and the défendant bave performed the conditions of the contract is 
not a statement of any fact from which a necessary, or even reasonable, 
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inference can be drawn that the défendant bas donc any act whatever in 
récognition of the agreement. To make the agreement effective in bis 
behalf in tbis action, the défendant must state clearly the doing of some 
spécifie act by wbich be bas adopted the contract, and niade himself a 
party to it. 

The Code of this state provides, in express terms, that a cause of ac- 
tion assigned in writing may be sued upon by the assignée, notwith- 
standing the fact that the assignor retains an intereât tberein. With cer- 
tain exceptions, the practice in actions at law in this court is governed 
by tbe laws of the state. Section 914, Rev. St. XJ. S. In this connec- 
tion the attention of counsel is directed to the récent décision of the United 
States suprême court in the case of Roberts v. Leivis, 12 Sup. Ct. Rep. 
781, in which it is held that, in a state having a practice act permitting 
a défendant to set forth in bis answer as many défenses as be may bave, 
as tbe civil practice act of this state does, "ail défenses are open to a dé- 
fendant in tbe circuit court of the United States, under any form of plea, 
answer, or demurrer wbich would bave been open to him under like 
pleading in the courts of the state within which the circuit court is held;" 
wbich décision, in my opinion, annuls rule 7 of this court, requiring 
matter in abatement to be pleaded in a separate plea or answer. For 
tbe reasons stated both pleas are insufficient, and I sustain the plaintififs 
demurrer. 



Dexter, HoRTON & Co. V. Saywabd. 

(CircuU Court, D. Washington, N. D- July 30, 1893.) 

Attaohmsnt — Dissolution— CoNTRAOT. 

A certain flrm were creditors of défendant, having supplied him wlth merchan- 
dlae and money for operating a sawmill. Thereafter they made a contract with a 
third person, whereby the lattôr was tO f urnish money and supplies to operate 
. the mill in future, and reœlve and sell the product; paying to the flrm $30,000 at 
the beginning, and $3,500 j^ionthly for a period of 30 months, unless défendant 
should in the mean tlme pay the flrm the sum due them. The contract oontaineda 
stipulation that paymeatof the sum due the flrm should not be enforced during 
that tlme against défendant, with the proviso that the agreement should not pre- 
vent the flrm from taking the necessary steps to préserve the "légal life" of their 
demand. Whlle this contract was in force the firm hrought an action against de- 
fendant for the sum due, pommencing the same by an attachment on the ground of 
honresidence. On demurrer tô a plea in abatement, thé court held that the stip- 
ulation was no bar to the action or its prosecution to judgment, but that the 
stipulation would hâve prevented the eniorcement thereof by exécution or other 
•process, if défendant were a party to the contract or had adopted it, but that hi3 
allégations were insuifioient to show an adoption. Thereafter défendant moved to 
disoharge the attachment, flllng an affldavit showing an adoption of the contract, 
and alleging that ail payments had been made thereunder until the bringing of 
the suit, when, by reJisou of the attaohments, the monthly payments were discon- 
tinued. Held that, while défendant would hâve been entitled to a dissolution of 
the attachment had he stQod strlotlyupon the contract by causing a continuance 
of the monthly payments, hls failure to do so defeated his right; for the relief 
sought by him was analogous to the spécifie performance of a contract, and he was 
not entitled thereto without showing f ull performance on his part. 

At Law. Action by Dexter, Horton & Co. , commenced by attach- 
ment, against W. P. Sayward, to recover a balance on an account. A 
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demurrer to a plea in abatement was sustained. SeeSl Fed. Rep. 729, 
where a statement of the facts will be found. Défendant now moves tô 
discharge the attachaient. Denied. 

Blaine & De Vries and E. 0. Hughes, for plaintiff. 

Battle & Shipley, for défendant. 

Hanford, District Judge. This action was originally bronght in the 
superior court of King couiity, and at the time of commencing it the 
plaintiff sued ont writs of attachment directed to the sherififs of the sev- 
eral counties in which the defendant's property was situated, and there- 
tinder a large amount of property, real and personal, was attached. 
The afSdavit made and filed in behalf of plaintiff, to meet the require- 
ments of the attachment law, states as grounds for the attachment that 
the défendant is a nonresident of this state, and that he has assigne^ . 
secreted, and disposed of his property with intent to delay and defrau 
his creditorg, particularly the plaintiff. The défendant now moves the 
court to dissolve the attachments, which motion is based upon an 
affidavit of an agent having charge of ail of defendant's property and 
business in this state, showing that the défendant has net made any 
disposition of property, except lumber and marchandise in the regular 
course of business, and certain real estate and ships, which were only 
mortgaged to secure existing debts. The affidavit also sets forth the 
agreement between Harrington & Smith and Herrick, referxed to in the 
foregoing opinion, overruliiig the defendant's plea in abatement; and, 
in addition to tfie facts alleged in the plea, that, by inducing Herrick to 
make payndèhts and by shipments of lumber as contemplaited by said 
agreement, the défendant has, by adoption thereof and iulfillments of 
its conditions, made himself a party to said agreement; and that ail 
paymentsdue thereunder, up to the date of the commencement Of this 
action, were duly made; but by reason of this suit, and the attachment 
of defendant's property, said Herrick has been prevented from continu- 
ing the payments, and none bave been made since said date. 

From the proofs before me I find that the défendant has not made or 
attempted any fraudulent disposition of his property, nor by reason of 
fraud forfeited the rights secured to him by the contract. He is, how- 
ever, a nonresident, and on that ground his property in this state is sub- 
ject to attachment in an action for a debt that is past due. But an at- 
tachment on this ground is one of the things provided against by the 
contract, according to my understanding of it as heretofore explained. 

I cannot, however, upon the showing made, legally grant the présent 
motion. The showing is insufBcient, because, instead of standing upon 
the letter of his contract, the monthly payments which the défendant 
undertook to secure to Harrington & Smith hâve from the commence- 
ment of the action ceased. Enforcement of the contract by depriving 
the plaintiff of a statutory remedy to which he is apparently entitled, 
on the ground that he has agreed to forbear during a specified period 
of time to invoke it, is, in effect, équivalent to the granting of équitable 
relief by enforcing spécifie performance. A party seeking this form of 



734 FEDEBAL REPOKTEB, vol. 51. ' 

relief In à éôùrt ôf equity mtist as a'''(3bnditiôn J)rèced:enl show that he 
has done ©r offêréd' to do, or is réadj?; willihgj ànd àbîe to do, ail the 
essential and material acts required bf iiirà in the spécifie' exécution of 
the contract accordin'g to its ternis., 'Thé défendant càûhot in a court 
of law hâve the full benefit of the rîghta and àdwantûgès stipulated 
for in a contract, in addition to a right of action for any injury done in 
thë |âst by fsiiliire on tbe part ^6f-tbe pkintiff to observée dt, on terms 
more favorable than he could daim tho saïne in equity. I am of thé 
opinion that it would hâve been' right aad lawful to have granted this 
motion if it had been mad«'promptl'y after the altachnients were issued, 
and before other payments- bedame due, or if the payments had been 
continued each month according to the contract. This court cannot, in 
an action at law, exercise the powera of a chancellor, nor deciree that 
both parties fulfill their promises. It can only détermine their rights 
according to what has been -doné. Inasmuch as the défendant has not 
lived up to this agreement himself, I hold that bis only remedy for the 
breach of it, alleged to have been committcd by the plaintiff, is to be 
found in an action for damages. The motion to dissolve the attach- 
nients is denied. 



Rainwater-Boogheb Hat Co. v. Malcolm et al., (Waples, Intervener.) 

iÇinmit Court af Appeau, Mghth Circuit. August i», 1893.) 

■ • ■ No. m. 

l, Pbdbral, Courts— Intbbpbbtatioi»; o» StATOTEs—PoLLOWiNO Statu CorsTS. 

lu determlDing wbether an Instrumeiitezeciited in the Indian Territory is an as- 
signaient for the benefit of crédltow' Or a mortgàge, the circuit court of appeals 
wili follow the décisions of theisuprem'ecourtofArkansas in the construction of 
the Arkansas statttte governlng assiscnments, wtiich was put in force in the Indian 
Territory by 86 St at Large, pp. 81, 94; Sanger v. Flow, 48 Fed. Rep. 152, and Ap- 
polos V. Brndy, 49 Fed. Rep. 401, ^ollowed, 

i). C;9ATTBI. MOnTSAOB — What Constitutbs. 

■ An instrumettt executed in the Indfan Territory conveyed a stock of goods to a 
trustée with right to immédiate posBésston; but was conditioned to be void if tbe 
grantor, with,in 60 days, should pay the amounts due certain creditors named 
therein : otherwis'e tbe trustée was to sell tbe goods, and apply the proceeds to the 
payment of the grantor's debts. In the order named. Held that, under the law of 
tbe territory as adopted from Arkansas, the instrument was, in effect, a mortgaga 
with a power of sale, and not an assignmènt for the benefit of creditors. 

S. Chattel MObtgaobs — Dbfeotivb Acknowledombnt — Possession bt Mobtoaoee. 
Actual possession of mortgaged cbattels by tbe mortgagee, before the rights of 
third persous have intervened, renders immaterial anydefects in acknowledging 
the mortgàge. 

In Error to the United States Court in the Indian Territory. 

Action commenced by attachment by the Rainwater-Boogher Hat 
Company against John Malcolm. Paul Waples intervened, claiming the 
attachéd goods under a deed of trust from Malcolm. Judgment and 
verdict for the intervener, and for défendant Malcolm on the isSue as to 
the attachment. Plaintiff bringg error. Affirmed. 
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./tatementbyGALDWELL, Circuit Jufîge: 

On the 19,1;h day of January, 1891, John Malcolm made and delivered 
to Paul Waples, the trustée thereip named, the foUowing instrument: 

"Durant, Indian Tebkitokt. 

"Know ail men, that I, John Malcolm, a merchant and doing business at 
Durant, Indian. Territpry, in considération of one dollar to me in haiid paid, 
hâve this day and by thèse présents do bargain, sell, and deliver to Paul 
Waplps, of Denison, the îoliowing described personal property, to wit: [Hère 
fbllows à description of the property, whieh consisted chiefly of a stock of 
goods.] The condition of this conveyance is such, however, that whereas, I 
am Indebtéd to the Leeper Hardware Company $2,552.23, atid to Waples, 
Flatter & C!o. two notes aggregating $745.00, not including interest or at- 
torney's |f(}es, and to Waterraan, Star & Co. $224.95, and to Burton, Lingo & 
Co. $184.00* and to John R. Carrestate $142.90, and to varions other parties 
named jn Schedules A and B, hereto annexed and made a part hereof, in the 
snms Sf^t opposite their respectiye names: Now, if, at any time within sixty 
days ffpm this date, I pay ofE and discharge ail of the indebtednesa described 
aforesaid, i'qcluding interest, then this conveyance shall bp null and void,and 
of no furjt^r, force or effect, abd said goods, merchandise, and property shall 
be restored to me. Butif I fail to payaliof said indebtediiess, with accrued 
ijiterest, if any, within the sixty days aforesaid, then said Paul Waples, or 
hissuccessor,, shall hâve the right and it shall be his duty, at the expiration 
of said slxt^y days, after flrstadyertising the time, terms, and place of sale for 
ten days previous to the day of sale in the Denison Daily Herald* to sell ail of 
the aforesaid property thenon hand in the front of said storehouse to the 
bighest bidder at public putcry for cash. Pending said sale said Paul Waples 
shall take exclusive possession of ail the aforesaid property in person or by 
his agents or employés, and the merchandise he shall hâve the right to gell in 
due course of business for cash only, it appearing to me that such sales woidd 
operate to the benefit of ail concerned. The sums of money realized f rom the 
sales of aforesaid property, or any portion thereof, whetber at public sale or 
private sale in due course of business pending the public sale, and aU such 
as may be realized at public saie, shall be appropriated as follows: First. 
Towards thç payment of the reasonable expenaes of executing this trust, in- 
cluding reasb^able compensation to such agents and servants as it may be 
necessary for said Paul Waples to employ, and reasonable compensation for 
bis pwn services, not ^xceeding $75.00 per month and board; but it is dis- 
tinctly understood that whateyer attention I give to the property herein con- 
veyed, or wiiatever assistance I may render the said Paul Waples, shall be 
voluntary on my part, and for wliich I am to receive nothing. Second. To 
the payment of the claim of said Leeper Hardware Co., Waples, Flatter & Co., 
Lingo, Waples & Co., Waterman, Star & Co., Burton, Lingo & Co., John R. 
Carr estate in full, including interest. If not enough for that purpose, the 
same shall be prorated between them. third. To the payment of tlie cred- 
itorsnamedinScheduleAinfall. If not enough for that purpose, the balance 
shall be prorated between thera. Pourtlt,.. îo the payment ofcreditors named 
in Schedule B in full; and, if not enough for that purpose, the balance shall 
be prorated between tliem. Fîfth. The balance, if any, shall be paid to me. 
Witness my hand this the nineteenth day of January, 1891. 

[Signpd] "John Malcolm." 

On the day the instrument was executed, Waples, the trustée, took 
actual and exclusive possession of the personal property therein described, 
which he retained until the same was taken from him in the manner 
now to be stated- Two days after the exécution of this instrument and 
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the delivery of the property to tHe trustée, the plairitîff in error, Rain- 
Wtèt-feoogher Hat Company, brouglit suit by attachment îh the United 
Stâteis édUrt in the Indiah Territory against John Malcolm; thë grantor 
in , said instrument, for $295.75, and caused the marshal to levy the 
writ of attachment on the personal property so convéyed by Malcolm to 
Wftpléa. The latter intervened in the suit, and claimed the property as 
ti'ti^é 'uiïder said instrument. The trial court held that the instrument 
Ôû Its fiaicë was a deed of trust in the nature of a naortgage, and so in- 
structed the jury. 
, The court, at the request of the plaintiff in error, instructed the jury — 

"That where an insolvent debtor exécutes one or more instruments, by 
whatsoever name or form, with the intent that they shall operate as asecurity 
to hiâ creditôr or creditorS, thus giving time to enable him to raise funds to 
méet his debts, then such instrument or instruments constitute a mortgage; 
but if the debtor exécutes one or more instruments, by whatsoever name or 
form, with the intention, expressed or implied, that the same shall operate as 
an absolute conveyance of the property to the grantee, to enable him to raise 
a fund to pay the debts of the grantor, theà such instrument or instruments 
constitute an assignment. The test is this: If the debtor retainS title to his 
property, and the same is delivered actually or conditionally to the grantee 
merely as a security for his debt pending a day to be flxed by the instrument, 
within which time the debtor may pay the debt and regain his property, then 
the instrument or instruments constitute a mortgage; but if the debtor trans- 
fers possession to the gi-antee with power to convert the property forthwith 
into cash to pay debts, then the instrument is an assignment, although the 
debtor may haVe reserved in the instrument the right to pay off the debts, and 
regain his property, before a flnal sale thereof." 

The court gave other instructions, and among thera the following: 

"The court instrncts the jury the form of an instrument, or the name 
given to it by the parties, is not conclusive of the character of the instru- 
ment. A deed absolute in form may be conditional and defeasable in fact, 
while an instrument with formed defeasance may be intended to be and 
may operaté as an absolute conveyance; the intention bf the parties as gath- 
ered from the instrument, and ail thefacts and circumstances snrrounding its 
exécution, détermines its character. The court instructs the jury that where 
an insoivent debtor recognizes the fact that he can no longer go on in busi- 
ness, and détermines to yield the duminion of his entire estate, and in exécu- 
tion of that purpose, or with the intent to évade the statutes, transfers ail or 
substantially ail of his property to a trustée for the beneflt of his creditors, 
with the intent to part with the title as wëll as the control of such property, 
then stich instrument or instruments by Which such transfer is made will be 
held to operate as an assignment. The court instructs you that you are the 
sole judges of the évidence and its efiEect, and it is for you to say from ail the 
évidence in this cause whether or not the instruments read in évidence were 
Intendçd to operate as an assignment or mortgage; and in determining this 
you will take into considération whether or not the grantor convéyed ail or a 
greater portion of his property to the grantee; whether or not the debtor in- 
cluded ail of his creditors in said instrument; whether the debts thereby se- 
cured, or a material portion thereof, had matured; whether the defeasance in 
the instrument was honaflde, or whether it was a mère device to cover his 
real intention, together with ail the other facts and circumstances connected 
with the transactions; and from ail thèse facts and circumstances you will, 
under the law given you by the court, détermine by your verdict whether or 
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not the instrument read in évidence wa« intended to opeïate aa amortgage or 
as an assignment. " 

There was a verdict and judgment for the intervener, and a verdict 
and judgment for the défendant Malcolm on the issue on tho attach- 
ment, and the plaintifF sued out this writ of error. , 

W. T. Hubchinga and L. P. Sandda, (Sanddi et HUl, on the brief,) foi 
plaintiff in error. 

6, 0. Randell, for défendant in error Malcolm. 

A. 0. Moadey, for défendant in error Waples. 

Before Oaldwell and Sanbobn, Circuit Judges, and Shiras, District 
Judge. 

Caldwell, Circuit Judge, {afier stating thefads.') The case présents 
but a single question: Is this instrument a deed of trust in the nature 
of a mortgage or a deed of assignment for the benefit of creditors? If 
the former, it is valid; if the latter, it is void for noncompliance with 
the requirements of the statute in force in the Indian Territory regulating 
assignments for the benefit of creditors. The statute in question is an 
Arkansas statute put in force in the Indian Territory by the act of con- 
gress of May 2, 1890, (26 St. pp. 81, 94, <?. 182, § 31,) and thedecisioD8 
of the suprême court of that state construing the statute, and determin- 
ing wben an instrument is a deed of assignment and when a mortgage, 
are followed by this court in cases comingfrom that territory. Sanger 
V. Flmo, 4 U. S. App. 82, 1 C. C. A. 56, 48 Fed. Rep. 152; Appolos v. 
Brady, 4 U. S. App. 209, ,1 C. C. A. 299,49 Fed, Rep. 401. 

Construed in thè light of the décisions of the suprême court of Arkan- 
sas, this instrpment on its face is a deed of trust in the nature of a m(wt- 
gage, — the légal équivalent of amortgage with a power of sale,— and not 
a deed of assignment for the benefit of creditors. Richmondv. Missigaippi 
JMss, 52 Ark. 30, 11 S. W. Rep. 960; Stotev. Dwpwy, 62 Ark. 48, 11 
S,,W. Rep. 964; Bobsmv.Tmnlmmi, 54 Ark. 229. 15 S. W. Rep. 456; 
ÎPenzd Oo. v. Jot, 54 Ark. 428, 16 S. W. Rep. 120. Reviewing thèse 
décisions, Judge Shibas, in delivering the opinion of this court in-4^o- 
Im V. Brady, 4 U. S. App. 209, 1 C. C. A. 299, 49 Fed. Rep. 403, said: 
" Thèse cases déclare the test to be, bas the party made an absolute ap- 
propriation of property as a means for raising a fund to pay debts, with- 
out reserving to himself in good faith an equity of rédemption in the prop- 
erty conveyed?" 

There is in this deed whatthe learned counsel for plaintiff in error not 
inaptly characterizes as "an apparently iron-clad defeasance." There is 
nothing on the face of the deed to warrant the court in declaring this 
defeasance clause a nuUity, or from which the court can say it was not 
inserted in the instrument in good faith. Whether the mortgagor enter- 
tained an honest hope or expectation of redeeming the property, or 
whether the defeasance clause was inserted as a mère device to évade the 
statute on the subject of assignments for the benefit of creditors, was a 
question of fact for the jury. For the purpose of showing that it was s 
mâïe device to avoid the statute on the subject of assignmentSi the (dalx»- 
v.6lF.»o.ll — 47 ' 
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tMF*iÉ'éi»or caïïeditàe raakeif of the testrument as a wîtness, and héié». 
tified that he desired and expected to pay the mortgage debt and re- 
d«èba the property insMe of the 60 days. That he did not do so caunot 
8£foot' the validity o£ the deed. Â sùffîcient explanation of his failure to 
do so, if any is necessary, is fottnd in the attaehments sued oui by the 
plaintifT in error and others twodayà after the exécution of the mortgage. 
Attachments against merchants commonly upset tbeir business plans and 
destroy their commercial crédit. - Bot, as we hâve said, the question of 
gopd faith was onefor the jury^ ând it was submitted to them under in- 
stniiM'ons œrïaifaly as fai?6rablë to 'the plaintiff in error as it had any 
right to ask. The deed is not obnoxious to the statute of frauds. 

The objection that it was not duly acknowledged, if well founded in 
faiit^ haé n6 forcé, becatafeô the trustée tobk actùal possession of the mortr 
gagèd propefty upon thé éxecution bf the deed, and côntinued in pos- 
Bei3sion''ahtil it wa^ 'taken from him Under theattachment. Actual pos- 
séssioû of iBôi'tgftged «Shàttëls by th& mortgagée, before the rightaof third 
païtiès baVe intéïVénéiâ^ disx>enses"With the necessity of acknowledging 
th« tnôrtgage; Woôdt.Wëimar, lOitS. S. 786; Mavadtv. JETomaon, 106 
Ui S. 401, 405; OOTnéronv. Mibi», 26 Kan. 612; Qredey v. iJeadiny, 
74 Mo. 809. ^^e judgment of tliie triai Oourt is affîrmed. 



CmCTNNÀm^ 

, . •.': V .... hkh^ 

It being proposed tp pjirchase a. certain site for a boàra of trade building In ChW 

' 'caigo, subsoripilonS'fôr that puriwié wëre sought from ibe owners of ueighboring 

, . propept^t on , tj^a th^ory t^bat tho yfiUia itbereof woulâ be largely increased by the 

; erectibi^i or sq^h a building. Déféndi^ra'âgreeâ topây a certain suai io consldera- 

tlODof' thé: proposai 'toselltlie 8he,'abd bf 'the probable increase in ralusof tha 

, neiebbortngjj^stateB, "and the furt^isc considération that the said board of trad* 

shall ereci and complète said prOpOSed building and occiipy the same for Its regu- 

I Ittr setelonsinritMa Vwo Jrearâ f rôm JabUàry 1, 1881." Hetd, that the latter oondi- 

... tlon wei;|^[t^ thç wbolB promise, anà on ^ breaob thereof no sait could be malntalned 

dnthecôntràct 

S. Same — Quantdu Meruit. 

; ri Défendant iwaï : Ùop Ua^lé under tlie içpmmop ,epunts on a qitantum meruit, for the 
beneflt aocruing to it wa? incidental oo^y, and its llability was determined by the 
••; '^litrkCtalon&'; ' 'i.' ■ '^ ;^-i'7':.,.: .,;■;:!■-<•,, 

3 'In Erroï' to th* tSïôuit Court of the United States for the Northern 

District of Ohior •-■■;-■■' ^ ■■;■■■■ .;■,:.!;-!..... ■■>■■■;■. 

1 Aetionby JobuBiBensley against the Cincinnati; Sandusky & Cleve- 

laiïd liaîlrotld'Obmpatiyi Verdict and jadgment^rpkintiâf. Defeud< 

ÉQt'bringt.ërroït 'i' 'Bôversed.' ■ . '' ,. ■;- ^ 

* StatéûifeiDitibyBKOwN, ŒrcUife Justice. 

-jThiswaa an action to tecovfer the amount of a certain subscHption 

made by the défendant railroad company towards the putchase of a lot 
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of land in Chicago, upon wliîch theboard of tradè of that city proposed 
to erect a building for the ttansaction of its business. The facts of the 
Case were substantially as folio ws: 

In July, 1880, the board of trade being deslrous of purchasing a new 
location and érecting a building, the plaintiff, Bensley, opened negotia- 
tiôns with the heirs of John F. Tracy for the purchase of a part of a 
block Of vacant ground 395 feet long by 205 feet wide, through the mid- 
dle of which La Salle stréet extended. The en tire block was worth frôm 
$150,000 to $175,000; the north 240feét, the proposed purchase, being 
-worth from $110,000 to $115,000. For the purpose of reducing the 
amount which the board of trade -vvCuld bave to pay, one Parker was 
employed to solicit subscriptioiis from the owners of neighboring prop- 
erty, which, it was supposed, would be largely increased in value by the 
new location of the board of trade. The défendant railroad company, 
being interested in a block of ground 50 feet wide near the Tracy land, 
and worth about $40,000, the title to which had been acquired and was 
held for it by John S. Farlow, its président, executed the foUowing con- 
tract: 

"Boston, December 10, 1880. 

" Whereas, it is proposed by theexecutors and heirs of the estateof John F. 
Tracy, latè of the city of Erie, in the state of Pennsylvania, to raalse a sale to 
the board of trade of the city of ObiCHgo, in the state of Illinois, of a lot or 
parcel of land in the city of Chicago, boùnded on north on Jaclison street 208 
feet, east on Pacifie avenue 215 feet, south by Van Buren street 208 feet, west 
by Sherman street 215 feet, on which aaid lot or parcel of land the said board 
ot trade are to erect a suitable building for the transaction of the regular bus- 
iness of said board of trade, and to remove thereto; and whereas, the érection 
of said proposed building and its occupation by said said board of trade ia 
likely to increase the value of the near-by estâtes on Clark street: Now, tliere- 
fore, in considération of the premises, and the f iirther considération that the 
said board of trade shall erect and complète said proposed building and ociupy 
the same for its regular business within two years from January 1, 1881, we, 
the undei-signed, owners in fee or in trust of estâtes on said Clark street, 
bereby agrée each to pay to said executor or heirs the sum of flve thousand 
dollars in cash when said proposud building is completed and occupied by aaid 
board of trade, as provided in this agreement. 

"Cincinnati, Sandttsky & Cletkland Railboad Ce, 

"lîyj. S. Faklow, Its Président." 

The subscription paper as originally prepared by Parker was an uncon- 
ditional one, providing for pay ment of one half when the eon tract should 
be made for the sale of the land, and the residue when the building was 
completed and occupied; but this Farlow refused to sign. In January, 
1881, Parker wrote to Farlow asking for $1,000 more, sending back the 
original subscription, with a request to make it payable, one half when 
contract ofsale was made by the Tracy heirs to the board of trade, and 
the residue, with interest, when the building was completed, and also 
requesting a change in the provision as to the time when the building 
.should be completed. Tô this Farlow replied, saying that he thought 
$1,000 more would be subscribed, but no change should be made in the 
terins of thë subscription, ahd again, in February, wrote, raising the 
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subscription to $6,000, as directed by his board of directors, but mak- 
ing no altération in theterms and conditions of the original subscription. 
On February 18th, however, he wrote him again, consenting to make 
bis payment conditional upon the board completing and occupying its 
building \yithin two years from the time of obtaining title to the land, 
whicb was being delaypd by proceedings necessary to be taken to vacate 
La gail^ Street. On June 18, 1881, the Tracy heirs conyeyed to plain- 
tif the land purchasedfor the use of the board of trade,!and also assigned 
to.faim the subscriptions made by ,the neighboring propprty owners, in- 
çluding that of the défendant. Owing to a delay ocçasjoned by an in- 
juflction .against tbe vaçating of La, Salle street, the cpnstruçtion of the 
builflingwas postponed «ntil April, 1882, when new plans were adopted 
fora granité building, costjng $1,740,000, in lieu of a, two-story brick 
building to CQst $500,000, as originally contemplated. The building 
was.not CQmpleted and occupied by the board of trade until April 29, 
1885. On July 27, 1881, défendant sold its lot for $75,000, or $35,000 
more tban its; eetimated value in 1880. 

The case was submitted to the jury upon this state of faets, and a ver- 
dict rendçred.in fasw o,f the plaintiff for the fuU amountclaimed, with 
interest,:viz.,, $8,370, for whiçhjudgment was dulyent«red. To reverse 
Uiis judgBOent this writ of error was sued out. The case was argued be- 
forè Mr.JusticeBBOW'N' and Circuit Judge Taft. . 

■BoM»na?t «fc BiiioMittn, for plaintiffin error. 

HessMé.udi&-'<i;\Bë'nWa)tïàD. GxdieeZi, for défehdaijt ih' error. 

(Brownv Circuit Justice, (a/iSe?" stçiting <Ae /acte.) ïhere, are two ques- 
tions involved in this case: (1) Wihether an action wJU lie upon the ex- 
press contract of the défendant cottopany to contributè to the purchase 
price of the lot. (2) Whether, in case Such action will not lie, the cir- 
ctinistal;cësi'aisè\an'im^liëd obligation of the defehdant to 

mak(p à coAtributiop pifppflrtionéd.to'w ,by it from thé 

ioQationof the. board of.ttrade, upop.siîph loL There.was a further ques- 
tion raised and pasfeed upon by the circuit court as to the power of the 
défendant to bind itself to make thiff subscription,/ but, in the vievv we 
hâve ta^ken of the other questions,. y?e do not find it héeessary to consider 
this. "' '"' ■ ^ ^^ ■ ■■■■ ■ - ; ; 

1. Wefind no dJfiBculty in holding that the action, so farasit is based 
upon the express promise set for'th ip the instrument of Deceœbeir 10, 
1880, and the subséquent modifications thereof, cannpt be maintained, 
This was as promise to pay the Traçy heirs the sum of $5,000, subse- 
quently rais^ to $6,000 j upon the corn pletion and occupation of the 
board of trade building, provided this take place within two years from 
January 1, 1B81, subsequently changed tp two ye^rs from the time the 
board of tradeïshould obtain title tothe lot, This was, the express con- 
dition upon whi'ch the subscription was made, and, such, condition not 
havingibeen performed, the action will not lie upon the, promise. With- 
oUt going into the niceties of the Jaw, iwith regard to depepdent and in- 
dependent co venants j no one who uhderst9,nds the force of language can 
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fail to conclode that the défendant intended only to be bound in case ihe 
building were completed and occupied within the time specified. The 
language of the covenant is too clear to admit of any doubt: 

"Now, tberefore, in considération of the premises, [viz., the proposition of 
the Tracy heirs to sell the lot, and the probable increase in the value of thte 
neighboring estâtes,] and the further considération that the said board of 
trade shall erect and complète said proposed building and occupy the same for 
its regular business within two years frora January 1, 1881, we, the nnder- 
signed. oWners in fee or in trust of estâtes on said Clark street, hereby agrée, " 
etc. 

The intention to be bound only upon the performance of this condiv 
tion is the more manifest from the fact that the directors of the défend- 
ant company refused to sign the uneonditional subscription inclosed by 
Parker in his letter ofDecember 10, 1880, and the subséquent corre- 
spondepce indicates its willingness to raise the amount to $6,000, andto 
make it payable two years from the time the board of trade should ob- 
tain title to the lot, provided "there shall be no unnecessary delayinob- 
taining the titLe." Indeed, the whole ténor of the correspondenocjas 
well as the contract itself, exhibits the unwillingness of the défendant to 
make its subscription uneonditional as to time. It is sufScient to say 
1 hat the condition evidently goes to the whole promise, and that «ne 
promise falls with the failure to comply with suclî condition. 

If any authority were needed in support of so plain a proposition, it 
would b^ found in the cases of Bank v. Hagner, 1 Pet. 455, and in -Per- 
■nwtt V. Jones, 23 How. 231. The first was an action against the de- 
fendant upon a spécial agreement to purchase of the plaintiff certairi 
land in the city of Washington. A time was fixed for the performaiïBé 
of the contract and the payment of the considération money. Itiwàé 
held that in contracts of this description the undertakings of the respec- 
tive parties are to be considered dépendent, unless a cohtrary iûtentîon 
clearl}' appears; that if either a vendor or vendee wishes to cbmpel. the 
other to fulfill his contract, he mugt make his part of the agreemeM 
précèdent, and cannot proceed against the other without an actualper.i 
formançe of the agreement on his part, or a tender and refusai. It Was 
said by the court that the time fixed for performance is, at law, deemed 
of the essence of the contracta that, no part of the considération having 
been paid on the day named, the défendant had a right to abandon his 
contract; and that the tender of a deed 16 months thereafter was not 
sufficient to charge the défendant with the payment of the money. Iri 
Dermott v. Jones, Id. 220, the action was upon a spécial contract to build 
a bouse |)y a certain day, which was not fulfilled; and it was held to 
bave been erroneous in the court to instruct the jury to find for the 
plaintiff, as the work was not finished by the appointed day, tho^Jgh it 
was completed after the time, with the knowledge and approbation of the 
défendant; that by the terras of the contract the performance of the work 
was a condition précèdent to the payment of the money sued for; that,î 
the spécial contract not having been performed by the day named, no 
action would lie upon it; and the case was remanded to the circuit court' 
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to be trifid aponithe conimori côuatsifor work and labop d^ûë and mate- 
rials fnïnl3bè4^. So inithe csise of Wûterman v.5anfcs; 144 U.S. 394, 12 
Sup. Ct. Re^j 646, the défendant, by'writteu contràct, agreed that "at 
any tipie,ji(vrijtl^^ twdve montha from t^is date, uppn d«niand " of the 
plfl,inti(ï'è a^gW^e» Jie Vould exécute a deed of an interest in a certain 
oiioe; and. Jt Was held that this con\^eyed to the pjaintiff 's assigner no 
présent' iritetest in the property, but only the right to' acquire slich an 
interest Withînk period of 12 months ffûm the date of the contràct; that 
timewaà 6f the essence of Such a contràct; and that a demand made 
after the expiration of 12 months was of no avail as foundation for the 
suit. Seë, also, Siater V. Emerson, 19 How. 224. 

The same construction Was placed by the suprême court of Illinois in 
the caeebdOgdeity. Kirby, 79 111. 555, upon a subscriptioh to aid in the 
construotiop of a railroad when the road should be Cotopleted and in 
opération 'to a certain place by a certain time. So m Raûroad Co. v. 
Boestler, 15 lowa, 555, it was held tha;t a condition in a contràct to aid 
the construction of a railroad by a subscription, that the road should be 
put undeE contràct by a certain time, was a condition précèdent to the 
right of th« Company to recover'on the contràct, and thiat a completion 
of the road by thé time stipulated in the contràct, withouf the letting 
of thecontraetstipulated in the condition précèdent, was not a sufficient 
complianceto raiable the company to recover. 

There are doubtleés cases in equity where a contràct has been made 
to purchase real estate and to pay ïbr the same within a certain time, 
and the vehdee has entered into possession, which hold that time is not to 
bèconsidered àsof the essence of the contràct, and that the vendee shall not 
be ousted, or his contràct forfeited, by reason of his failure to pay upon 
the day named; but thèse cases hâve no application to an action at law 
where the jilaintiff has failed to perform a condition précèdent. 

2. The moré important and diffîcult question remains to be considered, 
viz., whethcrthefactsin this case raise an iniplied obligation on the part 
of the défendant to pay for the benefit received by the construction of 
the building, irrespective of the written contràct. 

Every action upon a contràct must rest upon the foundation of a prom- 
ise, express orimplied. If the promise be express, aiid be subjectto a 
condition, it cân only be enforced if the condition has been fulfilled. 
But if, from thè performanee of some act by the defeildant, the plaintiff 
has received and accepted a benefit to which he would not otherwise 
hâve been entitlfed, be is as muoh bound in equity to pay for it as if he 
had expressly promised todo so beforehand. This the law caUs an im- 
plied promise or obligation. Thus, if a man build a house upon the 
lahd of another, with'his assent, the làW raises an obligation on his part 
td pajjits value, since he has been benefited to that extent, and, if he 
did not intend itp pay, it was his duty to forbid its construction, or at 
least to give notice thathe wôuld not be ehargeable. So, if he had ex- 
pressly contracted to pay ifot the house, provided it Were built in a cer- 
tain manner and within a certain time, and he acoépted it, though it be 
not built in the mariner or within the timè limited, he is bound to pay 
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Us value, not exceéding tbe contract price, less any damages he may 
hâve suffered by reason of the failure of the other party to comply with 
the exact conditions of his contract. Vanderbill v. Iron Works, ^5 Wend. 
665; Ladue v. Seymour, 24 Wend. &0; Jewell v. Schroeppel,^. Cow. 564. 
In other words, the contract is looked. to to détermine the time and 
manner in which it is to be pertormed, andialso to limit the amount of 
therecovery; but the promise upon which the plaintiff recovers is not 
the express promise of the contract, since that was not performed, but 
the implied obligation arising from the acceptance of the benefit. We 
know of no case in which it bas been held that the contract can be 
looked to for the promise, since the promise must be taken with its ac- 
corapanying condition. ' 

Upon tbe other hand, if a hpusebe built upon the lot of a neighbor, 
the défendant is under no obligation to pay, though his lot be thereby 
qoadrupled in value, since thisincrease of value was an ineidental ben- 
efit, to which he was entitled. If the law were otherwise, evefy man T*hff 
built a houise might assess his neighbors with the increased value thereby 
given to their property. As a matter of fact, however, it is not unusual 
for neighboring property owners to agrée to contribute to a valuable 
improvement with a view to the enhancement of their own property, as 
was done in tins case. But such agreement is stricli juris, and the obli- 
gation of the promisor is akin to that of a guarantor who receives no 
Personal benefit from the performance of the act for which he agrées to 
becorae responsible; at least, none to which he would not bave been en- 
titled if the promise had not been made. In such case the contract 
cannot be looked to to raise a promise to pay. That must resuit from 
the circumstances of the case. So if A. promises to pay B. for a house 
to be built upon the land of C, provided it be built within a certain 
time, and the house be not completed within the time named, it is diffi- 
cult to see how A. could be held liable in any form of action, since he 
bas received no benefit from the subséquent performance of the contract. 
In such case, however, if C. should accept the house, he would un- 
doubtedly be bound to pay its value; but if he faiïed to do so, the 
builder would bave no recourse but to remove the house from the land. 
It was his own folly to hâve made so stringent a contract. This illus- 
tration ia practically covered by the case of Shter v. Emei'Hon, 19 How. 
224, in which the défendant promised to give a railway contractor his 
note for certain work to be doue for the railway, provided the work were 
completed by a certain day; and it was held that, as the work was not 
finished within the stipulated time, there could be no recovery. The 
rule, as we understand it, was stated by Sir James Mansfield in Cooke 
V. Mundone, 1 Bos. & P. (N. R.) 855, as foUows:. 

"Where a party déclares on a speciiil contract, seeking to recover thereon, 
but faiis in his right so to do altogether, he may reeoyer on a gênerai cou nt, 
if the case be such. that, supposing there had been no spécial contract, he 
might still bave reeovered for money paid or for work and, labor dpne. " 

The eaaes upon this point are not numerous, but w© think they are 
conclusive. In the case of Munrov. BvU, 8 El. & Bl. 738, the action 
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wasmpon a çontract to complète certain specified work on a certain day, 
aîMvta b{B done to the satisfaction of a surveyor named, upon whose ap- 
pto-val pàyment was to be made. The work was not done by the day 
nàrhed,' and there was no évidence of any certificate by the surveyor, 
or any other expression that hewas satisfied. It was held that the 
plaintiff could not rCcover upon the spécial contract, because it had not 
beenperformed, and thatthere was nosuch évidence of an acceptance of the 
house by the owner as to make him chargeable with its value. It was 
saîd in this case that the mère fact Of the. défendant taking possession of 
his own land on which buildings had been erected, or repairs or altéra- 
tions to buildings had been made, did not afFord an inference that he 
had dispensed with the conditions of the spécial agreement under which 
the v^ork was done, or of a contract to pay for the work actually done, 
according to measure and value. A like ruling was made upon a similar 
contract in SmUh v, Brady, 17 N. Y. 173. In Applebiyv. Myera, L. R. 
2 Gi B. 651, the plaintififs contracted to erect certain machinery on the 
defendant'a premises at specified priées for a particular portion, and to 
feeepit in repair for two years, the price to be paid upon the eompletion 
of the whole. After some portions of the work had been finished and 
others were in the course of eompletion, the premises; with ail the ma- 
chinery and materials, were. destroyed by an accidentai fire. It was 
held that the plaintifls were not entitled to sue in respect of those por- 
tions of the work which had been completed, whether the materials used 
hadbecbme the property of the défendant or not. The ruling was, in 
substance! that the fire put an end to the contract, and that both parties 
were excused from its: further performance. The English law upon the 
subjectis summed up in a note to the leading case of Cutter v. Pawdl, 2 
Smith j Lead. Cas. 25, as follows: 

"Buil no elarm in thé ftature of a quantum meruit can be founded upon a 
spécial: contract which has not been performed, unless the person who bas 
the right to insist upon the performance of the spécial contract has accepted 
some : henefit l'esulting from its partial performance, or the circumstances are 
such as to sliow in some other way that a new contract has arisen between 
the parties." 

The rule in this country is the same. Thus, in Faxon v. Mansfield, 2 
Mass. 147, it was held that, where the défendant undertook to erect 
and finish a barn by a day named, and afterwards left the work unfin- 
ished without the consent and contrary to the wishes of the owner, who 
Was obliged to procure other workmen at his own expense to complète 
the same, hewas entitled to recover nothing. The same rule was applied 
in Olmsteadv.Beale, 19 Pick. 528, to a case where the plaintiff agreed to 
work for the défendant for a definite period, and voluntarily left the de- 
fendant'a service without his consent before the expiration of the term. 
The most satisfactory case, however, is that of Railimy Co. v. Thompson, 
'24 Ean. 170. This was an action upon certain bonds issued by the 
city of Parsoris in aid Ôf the construction of the plaintiff's road, and sub- 
■ ject to'a condition that the plaintiff should "bave its road constructed 
land in opération *j .f * on or before the Ist day of July, 1878." 
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It was held that time was of the essence of this contract, and that tbe 
failure of the plaintiff to complète the road by the day named was fatal 
to a recovery , notwithstanding that the road was completed shortly after 
that, and the city received the benefit of it. In delivering the opinion of 
the court, Mr. Justice Brewee, now of the suprême court of the United 
States, observed: 

"Nor is this a case of part performance by one party and the acceptance 
by the other of the proceeds of such performance. The work done by the 
Company was upon its own grounds. It owns the road absolutely and en- 
tirely. It has parted with nothing whieh the city bas received. The city 
has accepted and appropriated none of its labor and none of its materials. It 
))as received tJie benefit of the work in no other sensé than every individual 
in the community, ànd in no other way than that of one person benefiteà 
from bis neighbor's iniprovement of his own property. It does not at àïl 
parallel the case of a party contracting to build for anothèr a house upon the 
latter's land by a certain day, and only partially doing the work by that day. 
The partially built house belongs to the latter. He appropriâtes the labor 
and the materials of tbe former. But hère the company ha^ parted witti 
nothing, and the city has taken and owns nothing, and in such case the con- 
dition must be perfonned, or the contract does not bind the city. Kothing 
excuses such nonperformance. Both parties stand released." ; ' 

The language of this opinion is plainly applicable to the case under 
considération. Had the défendant received a benefit from the perform- 
ance of this contract to which he would not hâve been entitled had thé 
contract not been made, the resuit might hâve been différent; but, asia 
matter of fact, it received no benefit from the érection of this building 
which did not accrue to other owners of neighboring property who did 
not sign the contract or subscribe in aid of the purchase of the lot, and 
as to such persons it would not be claimed that a liability arises. It6 
acquiescence in the completion of the building is immaterial, sinceit 
had no right to interfère. It is then only upon the basis of the spécial 
cohtract to pay that an action will lie, and, this contract not baving 
been performed by the plaintiff, there can be no recovery. 

There is a class of cases much relied upon by the plaintiff, wherein 
the courts bave sustained actions by members of a family against the 
head of the family for services performed which the law presumed to 
hâve been gratuitous, and hâve allowed the contract to be given in évi- 
dence to rebut such presumption. In thèse cases, however, the contract 
was fully performed by the plaintiS', and the only difficulty that lay in 
the way was in the enforcement of the promise as made by the défend- 
ant, and it was held that the plaintiff could recover for his labor. Thus, 
in Stone v. Stone, 43 Vt. 180, the plaintiff and défendant entered into a 
paroi agreement by which the plaintiff was to work for the défendant on 
bis farm, and the défendant was to deed the plaintiff one half thefarm. 
It was held that, though the promise to give the deed was within the 
statute of frauds, an action would lie upon the common counts for the 
labor, upon the ground that the plaintiff had performed his contract, 
and it had inured to the benefit of the défendant. So in McGarvyv. 
Roods, 73 lowa, 363, 35 N. W. Rep. 488, it was held that no recovery 
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could.befbed ,fey/!«iri<<l8Uêhter against heJtiûother's administra toi* for the 
mainteuahce oft b«B ; mother, who was aged and infirm for some yeàrs 
prior to her deattivin the absence of aa express ; promise on the part of 
tbe motber to pay iforsùch maintenance; but that where there were such 
facts and circanastances.as would satisfy the jury that the services were 
rendered in the expectation on the part of the mother of paying compen- 
sation, an express promise was not necesgary. There was a promise to 
pa;y for similar, services in Ellis v. Cary, 7 i Wis. 176, 42 N. W. Rep. 
252, but the promise to pay was within the statute of frauds as to a por- 
tion 0f it, and it was held that, as the services had been performed un- 
<ler à promise to pay, the court wouJd enforce the promise as one to pay 
iniinoûéy. The promisé liras held to bé operatîVe, not as a contract, 
but to r^but the presumption that the plàintiff rendered the services in 
question gratuitously, See, also, Wallacev. Long, lOôInd. 622, 5 N. E. 
Rep. 666;i Shane v. 8mih,B7 Kan. 55, 14 Pac, Rep. 477. 

It is obvions, bowevet, that thèse cases bave no application Wbere the 
plàliitî&'ha« failed to perform tbe contract on his part, and the defend- 
attt'jîiàl^ received no bençfit from its subséquent performance to which it 
would not bave beenidtberwise entitled. 

Tbe facts shown inthis case — tbat tbe défendant sold its property within 
a few months after tbe contract was signed, and very shortly after it be- 
«amé kpown tbat the board of trade bàd purchased of the Tracy heira 
fôl- à snm very laigely in èxcess of its previous value, (an enhancement 
ofrpricei undoubtedly due to the proposed relocation of the board of 
tradé building) — are such as to appealatrongly to the generosity of tbe 
défendant; but, if any obligation be thereby created, it is not one wbicb 
accourt of law can enforce. The défendant is entitled to stand upon tbe 
lètterof its coiitract, aûd we are of opinion the action cannot be main- 
tained; 

The verdict and judgment of the court below muât tberefore be set 
aside, and the case remanded for further proceedings in conf ormity with 
this opinion. 
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In re Friedrich. 
(CTrcttit Court, D. WasMrmton, N. D. Angust 9, 1892.> 

1. CONSTllDTIONAI, LaW — DUB PeOCESS— MODIFTINQ VbRDIOT. 

Uuder an indictment for murder iu the flrst degree, a verdict was returned of 
"guilty as charged. " The prisoner was accordingly sentenced to death, but the 
State suprême court, considering the évidence insuffloient to show murder in the 
first degree, reversed the judgment, and remanded the case, with directions to al- 
low the verdict to stand, and enter a new judgment, adjudging the prisoner guilty 
of murder in the second degree, which was done. JSeld, that this second judg- 
ment was void, for it was the jury's province to détermine the degree of the crime, 
and the prisoner's confinement thereunder was wiibout due proc«ss of law, and ia 
violation of the fourteenth amendment to the constitution of the United States. 

2. Same. 

The action of the suprême court was net warranted by HiU's Code Wash. f 1439, 
which gives it authority to "aflrm, reverse, ormodify any judgment or orderap- 
pealed f rom, " and to " direct the proper Judgment or order to be entered, " for thèse 
are merely the powers usually possessed by appellate courts. 
S. Habbas CokM»!— Conviction bt State Codbt. 

The prisoner was not, however, entitled to be released by a fédéral court on Juir 
hea» (x/rpus, for the trial court had complète jurisdiction of the person and the 
crime, aqd be could appeal from the void judgment to the state suprême coart^ and 
there présent the question involved, and, if relief were then denied, he would be 
entitled to a writ of error from the suprême court of the United Btates. 
4. Cbiminal La w— "Verdict" and "Judoment" Defined. 

That which legally diflereotiates a "verdict" from a "judgment" or "sentence" 
is fouDd in the fact that the former ascertains the guilt of the accused, whilo the 
latter désignâtes the action of the court in declaring thp conséquences to tbe oob- 
vict of the fact thus ascertained. 

Pétition for writ of habeas corpxus. Denied. 

W. B. Tykr, for petitioner. 

James A. Haight, Asst. Atty. Gen., for the State. 

Hanford, District Judge. Albert Friedrich pétitions for a writ of 
habeas corpus, on the following grounds: A valid indictment, charging 
hini with the crime of murder in the first degree, was found by a lawful 
grand jury, and duly presented to the superior court of the state of Wash- 
ington for the county of King. After arraignment and a plea of not guilty, 
he was upon said indictment tried in said court, with the resuit that the 
jury brought in a verdict findiug him "guilty as charged in the indict- 
ment." He was thereupon sentenced to suffer the légal penalty for said 
crime, which is death. Upon a review of bis case, the suprême court 
of the state considered the évidence insuffloient to warrant a conviction 
of the crime of murder in the first degree, and on that ground reversed 
the judgment of the superior court; but instead of setting the verdict 
aside, or ordering the superior court to do so, the suprême court ordered 
that said verdict stan 1, and remanded the case to the superior court, 
with instructions to enter a new judgment against the petitioner, adjudg- 
ing him to be guilty of murder in the second degree, and to proceed 
thereon in accordance with law. 29 Pac. Rep. 1055. In obédience to 
such instructions, t'ie superior court did adjudge the petitioner to bo 
guilty of murder in the second degree, and sentenced him therefor to be 
punished by imprisonment at hard labor in the state penitentiary for a 
period of 20 years, and in pursuance of that sentence he is now incaicei» 
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ated in said penîtentiary. The petitioner claims that this last judgraent 
is not merely voidable, because erroneoas or irregular, but that, upon 
the face of the record, it is manifestly void, and therefore his présent im- 
prisonment is without due process of law, and in violation of the four- 
teenth amendaient of the constitution of the United States. The state 
has appeared by the assistant attorney gênerai, and, while admitting the 
facts aboVe recited, resists the application, denying that this court has 
anj' jurisdiction or authority to order the release of the petitioner from 
custody, and denying the unlawfulness of his imprisonment. 

, No person chargée! with an offense against the laws of this state can be 
punished for sUch offense, unless he shall bave been duly and legally con- 
victed thereof in a court of compétent jurisdiction; and no person indicted 
for an offense can be convicted thereof otherwise than by confession of his 
giiiltiifiQpen court, or by the verdict bf à jury acceptëd and recorded in 
open court. 2 Hill^s Code, §§ 1364, 1369. In a case wherein a person is 
açcused of a crime like that of murder in the first degree, which neces- 
sârily.'.mciwâes oiher crimes of lesser magnitude, a question as to the 
gjriïidé <jf tl^fe: Offense br degree of guilt muSt ftecessarily arise wheneyer the 
accuWd sbaJlbave been found to bave committed the guilty act charged. 
This subordinate question is one of niixed kw and fact. Obviously, 
tJiterèfoXe, ît is fôr the jury to décide. An indictment is sufficient to 
support >& jttdgment for any grade of offense necessarily included within 
the principal crime charged. The oflBce of an indictment, however, is 
to raise an issue, A pleading which clearly and distinctly allèges ail the 
facts essential to constitute the lesser offenses included within the highest 
suffices to tender an issue as to ea,ch fact, and as to each offense; but a 
plea of guilty, or a verdict in a cause, is determinative, and, to be of 
anyyirtuie or validity, mustbe certain and actually décisive of every 
question in issue, ; ^ verdict which lacks the quality of certainty will 
njot support arjudgment. Hayne, New Trial & App. p. 706, § 235; 
Meeker y,,Gardea(f,^l Wash. St. 148, 23 Pac. Rep. 837; Lumber Co. v. 
Blanchard, 1 Wash. St. 234;, 23 Pac» Rep. 839. A verdict or plea of 
guilty of murder in the firstidegree, ànd guilty of murder in the second 
degree, and gifiilty of each lesser included crime, down to simple assault, 
if such a thipgMcan be imagined, could not serve to guide, much less 
control, the court in rendering the final judgment. The judgraent in a 
c^e wherein suçh a verdict or plea had been received, whether inflict- 
iifg as punishment a merely nominal fine* imprisonment, or the death 
penalty, wouldnot be founded upon the plea or ffnding of a jury, but 
uj)on the opinionof the judge as to the facts of the case disclOsed by the 
évidence. Now, as shown by theabove références to the Codej the laws 
of-.this state do n,ot admit of a judgment in a criminal case adverse to the 
dpf^ndant,, lUppn any such a basis. A plea or verdict of guilty ; of a par- 
ti^plar crime is in every case an indispensable prerequisite to the inflic- 
ti^p ;9.f punishment iinder color of law, for any crime cognizable in the 
cotirtsi of record of this state. The petitioner has not, by a voluntary 
piea or confession jn open court, authorized the superior court to render 
any judgment against him. But one verdict has been returned; that is, 
a gênerai verdict, the légal meaning and etfect of which is to déclare the 
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petitioner guilty of the crime of murdef în the first degree. Kennedy 
V. People, 39 N. Y. 245; State v. Matrassey, 47 Mo. 295; Timmerman 
V. Temtory, 3 Wash. T. 445, 17 fac. Rep. 624. For that crime the 
law condemns the petitioner to sufifer death, and does not authorize the 
court to imprison him in a penitentiary, or to subject him to any other 
punishment, except in an incidental way. The power to commute the 
punishment for said crime to imprisonment is committed to the gov- 
ernor, and is not vested in the courts of this state. There is therefore 
no law giving color of authority to the superior court of King county to 
sentence the petitioner to be punished by imprisonment upon the verdict 
rendered by the jury in his case. 

The several propositions above stated are not directly controverted by 
the suprême court in its opinion in this case. The only authority 
claimed for the disposition of the case, made by its décision and judg- 
ment, is found in section 1429 of Hill's Code, which provides that "the 
suprême court may affirm, reverse, or modify any judgment or order ap- 
pealed from, and may direct the proper judgment or order to be entered, 
or direct a new trial or further proceedings to be had." State v, Freidrich, 
(Wash.) 29'!Pac. Rep. 1061. This law does not, in terms, nor by im- 
plication, give any power not usuaJly possessed by appellate tribunals. 
Power to modify a judgment or to direct a proper judgment is given; and 
power to order a new trial of a cause, wherëby the verdict of a jury may 
be annulled; is given. But to the word "judgment" in this statute must 
be given its true légal and accurate définition. It does not stand as a 
synonym for the word "verdict." In the caèe of Corn, v. Lochvood, 109 
Mass. 328, the opinion of the court, by Mr. Justice Geay, gives an ad- 
mirable définition, and shows the distinction between the terms "convic- 
tion" and "judgment." He says: 

"The ordinary légal meaning of 'conviction,' when used to designate a par- 
ticular stage of a criminal proseculion friable by a jury, is the confession of 
thie accused in open court, or the verdict returned against him by the ]ury, 
wliich ascertains and publishes the fact of his guilt; while 'judgment' or 
'sentence' is the appropriate word to dénote the action of the court before 
which the trial is had, declaring the conséquences to the couvict of the fact 
thus ascertained." 

And the learned justice then proceeds, by a logîcal and profound argu- 
ment fortified by quotations from Blackstone, to prove the absolute truth 
and aecuracy of this définition. The constitution of this state is radical in 
the provisions it contains designed to restrain the judges from attempting 
to influence juries in the décision of questions of fact. This shbuld be 
taken into considération in giving a construction to the statute, and pre- 
cludes the idea that the législature could hâve intended to authorize the 
court to modify a verdict, even if the language used did not plaihly limit 
the power of the suprême court, so that its détermination of the cause 
should only affect directly that part of the proceedings which, nnder a 
System of jurisprudence including jury trials, is properly within the con- 
trol of the court. 

Thèse considérations lead me to the conclusion that the imprisonment 
o£ the petitioneir is withput due process of law, aud in violation of thé 
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fqurteenth amenijinent to the coinstitation of the United States. But, 
0iî jibe oth,er hand, by his own showing, the petitioner is presumably 
guilty of the intentional killing of a human being, with malice; the 
guprtjrne court of the state being of the opinion that the verdict of the 
jury is to that extent sustained by thè évidence; and, by existing laws 
of this state, he is subject to punishment therefor, and not entitled to 
be set at liberty, nor to be by this court shielded fronj punishment. 
His imprisonment under the sentence passed upon him. is no more un- 
la wful than his discharge would be. Inasmuch as the petitioner has 
been regularly tried and sentenced in a court having complète juris- 
diction of the crime, the prisoner, and the case, whose error in not pro- 
ceeding regularly, under the gênerai laws of the state, can be corrected 
upon a review of the case in the suprême court of the United States 
by a writ of error, without doing injustice to either the prisoner or the 
pepple, I do not consider that this court ought to lean in his favor, in 
the exercise of discretionary powers, to the extent of delivering him 
from punishment lor a crime whereof he has been legally indicted and 
not aequitted. The industry of cpunsel has been productive of the prés- 
entation upon the argument of an array of authorities in which the 
prineiples and rules governing the case are set forthapd expounded. 
I will not prolong this opinion to the extent necessary to review or 
comment upon them in détail. It is sufficient to say in gênerai that 
the authorities cited in behalf of the petitioner fully sustain the prop- 
osition that any person who, within the territorial limita of the juria- 
diction of the United States government, is deprived of liberty, either 
^ithout color of légal authority, or because of an act doue in the 
exécution or attempted exécution of a law of the United States, or 
by the exécution of a pretended law which is contrary to the consti- 
tution of the United States, or of a valid law which by application to 
his particular case beconies in its opération and effect, in that in- 
stance, violative of any constitutional provision, or by an attempt to 
enforce a valid law by proceeding otherwise than according to consti- 
tutional and lawful methods, may invoke the power of a national court 
to seciire the equal protection of the laws and his liberty, if he is not by 
the law of the îand subject to further restraint. But no précèdent has 
been cited for the discharge from the cuptody of state officers of a per- 
son lawfully indicted under a valid law for a crime which is bad in itself, 
without an acquittai upon a lawful trial, when there appears to be a law- 
fully orgaui^d court having.jurisdiGtion to try him, and there is no im- 
pediment to a lawful trial and détermination of the case, other than in- 
formai and void proceedings of the court. In Re Medley, 134 U. S. 
160, 10 Sup. Ct. Rep. 384, the décision of the suprême court is to the 
efiect that a ,convict in custody under a void judgtnent of a state court, 
and. entitled to be released thereffom, should not be set at liberty, if, 
under any ex;isting law of the state,» there could be further proceedings 
in his case. I am unable to agrée, Wtb the petitioner's counsel in the 
opinion expressed, that the petitioner will be unable to obtain a writ of 
error from the suprême court of the United States. • Whilè it is true that 
the supjreme court of the state has not as yet passed upon âny fédéral 
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question in the case, it iiifty be requîred to do Bo. Tlie suprême court 
of the state bas already éntertained two appeaU in this case, and bas re- 
versed tbe judgments against hipi given after two successive trials, (26 
Pac. Rep. 976, and 29 Pac. j^p, 1055;) and tbe kw gives him the rigbt 
to appeal to tbat court again, and ask for a reversai of tbe judgment of 
wbich he now complains, on the identical grounds upon which be is in 
this court asking for à writ of habeas corpvÀ. If the court, on considéra- 
tion of sucb appeal, should adhère to the opinion which it bas heretofore 
given, he will then be clearly entitled to a writ of error from the suprême 
court of tbe United States. Having tbat remedy, it would not be rigbt 
to grant him a writ of habea» corpus, Expcurte Bigdou), 113 U. S. 828, 5 
Sup. et. Rep. 542; in n Wood, 140 U. S. 278, 11 Sup. Ct. Rep. 738; 
m parte Ulrieh, 4Z Ved. Eep. 661. 
Tbe application for tbe writ is refused. 



Unitied Statss Cbkdit System Co. v. Aubrican Ihoiehniiy CSo. 

(Circuit Court, N. D. IlUnoU. April U, 1893.) 

pAmret vom IimiiTioir— IwBKnoir— Dbbt ImxnuKoa. 

Letters patent No. 466,485, issued Becembei' 23, 1891, to Iievl Maybanm, for 
"nieaiiB for lecuring agalnst excessive losses by bad debts, " being a plan of insur- 
•noe agaiMt losses f rbm bad debts based on estimâtes of tha différent perœntages 
of loss In différent Ilnes of business, and provldiuR fonns for ruUng paper, with 
■paoéa for entering various détails of the Insurance transàctiba, are Toid for want 
of Invention. 

In Equity. Action by tbe United States Crédit Company for in- 
Mngement of patent, originally brought agalnst one Langsdorf, and, 
apon intervention, tbe American ludemnity Company was made de- 
fendant. Heard on demurrer to bill. 

Tbe amended bill of complaint allèges tbat the complainant is a New 
Jersey corporation; tbat, prior to tbe date of tbe patented invention 
bereinafter referred to, no particular system or means of insuring busi- 
ness men against loss from bad debts waè known or used; that prior to 
the 5th day of January, 1891, one Levi Maybaum, of Newark, N. 
J., was the original and ârst inventor, contriver,anddiscovererof a new, 
useful, and practical system or method of insuring business men against 
excessive losses irom bad debts, and tbat be was tbe discoverer and 
inventor of a certain new and useful means for carrying said new and 
useful System or method into practice; that attachèd to tbe bill of com- 
plaint is a copy of the patent, in which said Levi Maybaum sets fortb 
his claim for a patent, the substance of which is as follows: 

"By a careful observation of statistics and of other sources of information, 
I hâve ascertained that the average losses due to bad debts vary in différent 
Unes of business, and I hâve compiled tables showing wbat the average per- 
centage of losaea iu ail of tbe principal Unes or classes of business are and 
bave been for a séries of years. I bave also ascertained that in those Unes of 
business la which there is a large percentage of average luss tbeie is also a 
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larger percentage of ayerage proflti ttnd that, therefore, on the average, per- 
8ops transacting any given Une or clasà pf business, can afford to make losses 
to tiie ainount of the average percentage of their class, withput danger of too 
great a réduction of the profits of their. business. Mj" invention or art and 
Ofettîod of guarantying crédits is bàsed tipon the ascertainmentof thèse facts, 
andffor tlie purpose of practicing my invention, I havé prepared or compiled 
tables ïn which ail kinds of business are classifiedi and the average rate or 
percentage of loss in eaçh ascertained, fronj which can be readily determined 
what atnount of loss in, any giy en claçs of business would be a loss in excess 
of the average usually 'sustained from bad debts in that class, and what, 
thèrefore, woiild be ah Wnibunt of loEfs which a person in that business cannot 
afford to make withdùt impairing the average profits norniallydue in that 
class; and I hâve invéiited a sheet,'page, or totm for entering thé détails of 
pueli transaction, forma pf .wliich are shown in Eigs. l and 2, respectively. 
ïleretofore it bas, of course, been comrpon ;for persons toobtain guaranties 
or security for individual doubtfwl debjts due froni certain customers, or to 
require, in the case of any given custômer,' before dealing with him, that 
purchases by that customer should be guarantied. Such a course cannot, 
however, be generally adopte(J.,,asitH'gui(J involve the obtaining of separate 
guaranties for each individual debt or each individual debtor. It is also not 
fieasible to guaranty persons in business against any loss whatever from bad 
debtsi,v,oç,t9 guaranty «g^ijjs^ ail Jpsses f^om any and ail custoqpers generally, 
as sùèh âtù'odé of pràctiéiriè the businesk of guarantying would induce reck- 
lessness on the part of the person guarantied in giving a crédit." 

The statement goes on to give the mode or manner of practicing the art, 
how to arriye atthe prpper percentage of loss, and explaining the sheéts 
of ruleâ pàper contâined therein, wbich are marked "Slieet No. 1" and 
"Shèet No. 2." It states, in substance, that he provides separate 
spaces ■& entering the détails of thé. transaction of Insurance; for in- 
stance, a space for the name of the assurer, another one for the name 
of the assured, another for the per cent, or amount beyond which losses 
are guaiîàhtiêd ûgainst,'etc!J The claim for whieh he desires to secure 
letters patent is as follov^si : • 

"Whà't I élalm, and désire to spcure byietters patent, is (1) the means for 
securing niercliants and others from excessive losses by bad debts, which eon- 
sist of assheet provided with separate spacés and sultable headings, substan- 
tially as 4egcïibedt for the paniepf the; assurer, the name, of the assured, the 
per^;entagei or amount beyond which assurance is given, the class or classes 
of persons, çis to rating, capital, of pt)iéirwise, in respect to whom said losses 
are guarariyéd a'giiihst, and the pércentalgè pf said capital or the amount which 
said lossèà mu^t nôtexdeed. (2) The theans for securing merchants and oth- 
ers frèiii' èJ^ésSivfe losses by bad debts;'Which consistof a sbeet bearingthe 
name of the assurer, and providéd with separate spaces and suitable headings, 
BftbstantiaJJy as describfsd, for the name of the assured, the percentage or 
ajnpunt beypjjd which assurance is given, the class or cla,sses of persons, as 
to r^ting, çajpiïal, or pthérwise, in respect to whom said losses are guarantied 
âj^âinst. ' (3) Thé means fôi: securing merchants and others from excessive 
bosses by bad debts, whièh Consistof^ si ëheet provided With separate spaces 
and suitable headings, substantially aS described, for the name of the as- 
^ured, tbepeïcentage or amount beyond which assurance is given, the class 
.^op classes Of persons,: as to rating, capitiali or otherwise, in respect to whom 
8aid<lossea.!ai«; guarantied against, in oonjunction with a register for détails 
of the transaction adapted to discIosO: the amouiit of luss sustained^ substan» 
]tiaUy.as;d«8oritod." : ,■ 
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The drawings or sheets attached to tte patent are as follows: 
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The bill fd.tther allèges thàt thè défendant is inMngîhgsàia 'patent, 
snd aska for an injunclion and daniagea. The défendant demuired to 
the complainant's bill. 

ijyscmder Hill, foi plsiln^' 

JofmM. Thatchr ftnd.i)acw, KtMoigg & Seeérancê, for défendant. 

Blodgbtt, Distrîct J'ùdge, (ofaKy.) I cannot see any ground on 
which to sustain this patent. It is void for want of invention. The 
guarantying of men's fiiiancial ability to pay is not an invention of the 
complainant. Nearly ail forma of guarantying or insufing hâve been 
in existence for many years, notably fidelity, casualty, fire, lightning, 
and other forms of insurance, ail of which are based upon averages ob- 
tained from practical expérience. It required no inventive genins to 
form and plan the insurance on this basis. One is not entitled to a pat- 
ent for a plan or method of business which only requires good judgment 
and foresigbt. In this case ordinary business judgment would suggest 
this System of guarantying. Again, the means for securing merchanta 
and others against excessive losses is stated to consist of a sheet of pa- 
per containing ruled Unes and certain tabulated information or statistica. 
It is évident that the means for securing the merchant is by virtue of 
a contract or agreement wbereby the assured guaranties the merchant 
against loss. The arrangement of a sheet of paper with ruled Unes for 
tabulating information lis not new. That statistics and various kinds of 
information havéàl^vàys been tabulated in a similar manner is a matter 
of gênerai knowledge. I do not intend to décide that a man may not 
hâve a patent for a mode of keeping. accpunts, or for a form of tabulating 
amounts or statistics; but am clearly of^ opinion that this patent cannot 
be construed tô cover a business princîple such as a law of averagea, 
which seems to hâve been the purpose of the speciâcations in this pafr' 
ent. 

After ttte foregoing opinion was delivered, and before any formai ordei 
was entered, the complainant dismissed Us bill of complaint. 



Eenzel V. Calitornia Electeical WoiEtKS. 

{CireuU Court of Appealt, Ninth Cireuit. July 18, 1893.) 

!• Patbsts for IiiTxsTioiis— Cokbtbcotiox or Claik— ELKOTBKvLioHTnia Oi.s-Bini« 

KBS. 

In lettera patent No. 880,690, Issned Jnly S7, 1880, to Oeorg« F. Pinkbam, as as- 
signée of Jacob P. TirreU, the claim U for, "in an eleotric-Ughtlngr gas-bumer, a 
uagnet for turnlng the gas cock by one electrlo Impulse, combined wtth a fiiced 
électrode, a', and a movable électrode, e', normaUy inoontaot; and mechanlsm Con- 
necting tbe armature witb the movable électrode, to break the contact between a' 
and & tbe Instant after the gas Is tumed on, and croate a spark for Ignition, sub- 
■tantlally as descrlbed. " In tbe drawlngs, a' deslgaated a platlnum point on the 
flzedarm, and c^asmalt tient arm normallyln contact wlth the flzed électrode. 
Seld, that the word "électrode" generally, and especially as uaed in tbo patent, 
means the platlnum or other métal points oonstituting the pôle» of the otrouit. is 
Ved. Bap. 875, af&rmed. 
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t. Samb— Inpbinoement. 

The medbaDism being otherwlse «ubstantially the same, thé fact that defeadant's 
apparatus has a horizontal armature, which moves in a vertical direction, wbile the 
patented apparatus has a vertical armature, -which moves In a horizontal direction, 
does not prevent infringement. 48 Fod. Rep. 875, affirmed. 

S. Bame— Pa9T Infbingements— Equitt Jubisdiction. 

When a patent has been asslgned, together with ail claims for past Infringe- 
ments, the fact that a person eued by the assignée has not sold any of the inf ring- 
ing articles since the assignment, and testifies that he intends to sell no more, is 
pot suffioient to exciude équitable jurisdictioD, when it appears that he still has 
them in stock, and has published a catalogue oflering them for sale, and that in his 
answer he asserts a rignt to sell them. 4â Fed. Bep. 375, affirmed. 

Appeal, from the Circuit Court of the United States for the Northern 
District of California. 

In Equity. Suit by the California Electrical Works against George 
L. Henzel for infringement of letters patent No. 230,590, issued July 27, 
1886, to Geérge F. Pinkham, as assignée of Jacob P. Tirrell, for an 
electric gas-lighting apparatus. Decree for injunction and accounting. 
See 48 Fed. Rep. 375, where a full slatement of the facts will be found 
in the opinion deiivered by Hawley, J. Défendant appeals. Affiruied. 

M. A. Wheaton, L M. KuUoch, and F. J. Kierce, for appellant. 

John H. Miller and /. P. Larighorne, for appellee. 

Before McKenna and Gilbert, Circuit Judges. 

McKenna, Circuit Judge. The facta in thig case justified an injunc- 
tion and the équitable jurisdiction of the court. The contending devices 
are for lighting and extinguishing gas by "one impulse," through the 
agency of electricity. \Ve think the defendant's device is an infringing 
imitation of claimant's device. The substantial resemblances in struc- 
ture and friction were clearly delineated by the learned judge who tried 
the case in the circuit court, and we concur in his reasoning and conclu- 
Bious. Judgment is affirmed. 



Marshall v. Packard et al. 

(Circuit Court, D. Massachusetts. August 29, 1893.) 

Ho. 2,875. 

Patents tob Inventions — ^TnrvTAi. Impbovements — Boots and Shoeb. 

Letters patent Mo. 340,185, issued April 30, 1886, to Howard T. Marshall for Im- 
provements in boots and shoes designed more particularly for playing lawn tennis, 
claim substantially (1) acontinuous rubber sole wltb projections at tbeheel and 
tread, ail moldeâ from a single blank; and (2) the same features, wîth the addition 
that the projections shalt be conoidal and arranged in regular order. Held, that 
the improvement is of a trivial and uupatentable cbaracter. 

In Equity. Bill by Howard T. Marshall against Fred Packard and 
others for inlringoment of letters patent No. 840,135, issued April 20, 
1886, to complainant. The invention relates to boots and shoes "more 
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partioularly designed for usé in playing lavra tennis^ although capable 
of use for bther purposes." Bill dismissed. !, 

The claims of the patent are as folio wa: 

"(1) Abootor shoe ha,ving an outer sole permàhentlysecnred to the upper 
and inner sole, and its outer or treading surface mad^ of india rubber or any 
of its compounds, and provided with independent projections intégral with 
said rubber, and severally separated from each other, and with the surface of 
the sole exposed between aud around them, substantiâlly as described, and 
for thepurpose specifled." 

"(2) A boot or shoe having an outer sole permanently secured tothe upper 
and inner sole, and its outer or treading suriface made ot india rubber or any 
of its compounds, and provided with independent projections intégral with 
said rubber of conoidical and in planes parallel with said outer surface of cir- 
ciilaror substantiâlly circularform, and severally separated from each other, 
a,nd with the surface of the sole exposed between and around them, substan-» 
tially as described, and for the purpose specifled," 

Maynadier & Beach, for eomplailiant. , 

Bentley & Blodgett, îov défendants, 

PuTNAM, Circuit Judge. The claims in this patent are not restrîcted 
to boots or shoes for any designated uses; nor does any technical limita- 
tion appear in the spécifications without which the claims could not be 
understood, although they state that the alleged invention relates more 
partioularly to shoes foi: playing lawn tennis. Stripped ôf ail verbiage, 
the first claim, as properlyconstrued in connection with' the spécifications, 
is for a continuous rubber sole with projections at theheel and tread, 
ail molded from a single blank. The secorid claim adds to the first that 
the projections shall be conoidal, and arranged in certain regular orderi 
Whatever there is more than this appèars to be mère Sound. The only 
advantages claimed bythe patentée are that thèse projections, "éspecially 
in playing lawn tennis and like games," "act to secure a most firm and 
close footing of the boot or shoe upon the ground or floor;" that they 
thus "tend to obviate the liability or danger of the wearer slipping;" and 
that the peculiar form and arrangement of the projections présent a 
"much neater appearance than they, would if they, were of a square, tri- 
angular, or lozeuge shape in sirnilar planes," and also give an "increased 
serviceability and durability." 

The court iistened to the oral arguments, and has read carefully com- 
plainant's brief, for the purpose of ascertaining what there is in any of 
this beyond the most trivial détail, but without resuit. The point of 
want of patentability is taken by the défense, and Ithink it niust pre- 
vail. There bave been of late so many décisions of the suprême court 
against patents for trivial, improvements that itis not necessary to refer 
to any of them, and merely because of its peculiar aptness I cite Burt v. 
Evmy, 133 U. S. 349, 10 Sup. Ct. Rep. 394. 

Bill dismissed, with costs ibr défendants. 
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Watson V. Stevens d al. 
(Circuit Court of Appeals, First Circuit. September 6, 1893.) 

1. Patents for Inventions — Anticipation — Shane Stibfener Machines. 

In letters patent No. 867,484, Issued August 3, 1887, to Jeremiah M. Watson, 
olaim 1 is for a machine for compressing shank stiffeners, having "two rotating die 
or compressing rollers, the meeting faces of which are formed to présent a recess, 
Uaving one straight and one curved face or aide, to thereby curve transversely one 
face 01 the stiffener, " etc. Claim 6 is for a method of flnishing the edges of shank 
stiffeners, oonsisting "in cntting out a blank from a sheet of material, leaving ttie 
same with beveled edges and obtuse-angled corners, and thereafter passtng the 
same between rolls having dies with rounded edges or margins, in order to round 
the obtuse angles and beveled portions as eut. " tleld, that the patent vpas not an- 
tioipated by either the "calendering process machine" of the American Shoe 
Shahk Company or the Blake or Tripp machines. 

2. Same— lîTVBNTiON— Equivalents. 

In View of the fact that the patented machine is the only one thus far discovered 
operating vsrith effloiency, rapidity, and economy, and of the other circumstances 
stated in the opinion, it cannot be held.that the patent is void for want of, inven- 
tion over the prior machines having reciprocating instead of rotating dies, al- 
though ordinarily the one is only the mechanical équivalent of the other. 47 Fed. 
Rep. HT, reversed. Loom Co. v. Hlggins, 105 tJ. S. .ô80, applied. 

Appeal from the Circuit Court of the United States for the District of 
Massachusetts. 

In Equity. Bill by Jeremiah M. Watson against George H. Stevens 
and others for infringement of letters pa;tent No. 367,484, issued Au- 
gust 2, 1887, tothe complainant for the "method" of, and apparatus for, 
•compressing shank stiffeners. The circuit held that the alleged inven- 
tion consisted only of the mechanical adaptation of well-known ma- 
chines and processes to a new use, and dismissed the bill. 47 Fed. Rep. 
117. Complainant appeals. Reversed. 

In his specitications the patentée makes the following statements: . 

"Shank stiSeners, as nôw commonly made, are eut from ieather or leatber 
board or équivalent material, soas toleave beveled edges; but previous to ap- 
plying the same to a boot or shoe it is customary to somewhat shave ofE or 
curve the beveled edges at each side of tlie stiffener, and also to Impart a lon- 
gitudinal curve to the stifîener. ïhis invention lias for its object to devise a 
iriethod of and apparatus for rounding off or curving the beveled edges of the 
sliank stiffeners, and also to give to the sàme a longitudinal curve before ap- 
;)lying the same to a last or shoe. In carrying out this invention a shank 
stiffener of suitablé shape, eut from a sheet of Ieather board or other mate- 
rial, soas to leave its sides and one end to présent beveled edges, the bevel 
of the edges occupying such relation to the, plain surface o£ the material as 
to form obtuse-angled corners, and thereafter the blank so formed is sub- 
jected to the action of coriipressing or die rollers, one of which is eut away or 
lecessed tb conform in cross section to the shape it is desired to givè to the 
stiffener, the second roU acting to force the stiffener into the said reeessed or 
cut-away part of the other roller, so as to cause the said beveled edges iind 
obtuse-angled corners to be broken down into a round or curve, as will be de- 
scribed. The machine herein shown has two rotating die or compressing 
rollers, combined with feeding devices for feeding the shank stiffeners to the 
die or compressing rollers. The parts are ail preferably made adjustable, 
und, if desired' for difflerent-sized shank stiffeners, the reeessed roller raay be 
uemoved, and another aubstituted for it having a recess of a différent slze or 
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shape. * * * The shank stiffener compressed as described is very stiff, 
as the material which Is ordinarily shfived ofl' and thrown away is pressed 
into the main part of the shank stiffener." 

The ârst and sixth daims, which are hère in issue, read as foUows; 

"(1) In a machine for compressing shank stifleners, two rotating die or 
compressing rollers, the meeting faces ôf which are formed to présent a re- 
cess havihg one straight and one curved face or side, to thereby curve trans- 
versely one face of the stiffener, combined with means for rotating the said 
die roviers, and a lifting plate to assist in curving the said shank longitudi- 
ually, substantially as described." 

"(6) The herein described method of flnishing the edges of shank stiffen- 
ers, wliich consists in cutting out a blank (rom a sheet of material, leaving 
the same with beveled edges and obtuse-angled corners, and thereafter passing 
tlie same between rollers having dies with rounded edges ormargins. in order 
to round the obtuse angles and beveled portions as eut, substautially as de- 
scribed." 

Frederick P. Fish and WiUiam K. Bichardson, for appellant. 

WUliiim A. Madeod, for appellées. 

Before Geay, Justice, and Colt and Putnam, Circuit Judges. 

PxTTNAM, Circuit Judge. This suit relates to the first and sixth claims 
of complainânt's patent. The first is for a combination coustituting a 
machine for compressing shank stiffeners, and the other is for the 
"mpthod" of that machine. Two défenses are set up, — anticipation by 
certain patents put in évidence, and lack of invention. 

None of the devices in use for forming; shank stiffeners, shown in the 
case, antieipated the complainânt's invention. This is plainly apparent 
as to ail, unless it be the calendering process machine orij^inating with 
the American Shoe Shank Company, the Blake or Tripp machines, or 
those with reciprocating dies. The calendering process was devised be- 
fore shanks were made from leather board, for finishing up shanks 
molded from wet substances. This machine in no way contemplated 
the use of the power required to eti'ectually rnold dry and compact sub- 
stances like leather board. The purpose of the orifçinal Blake machine 
was to form shanks by skiving. Although possibly it might hâve 
been strengthened, and its forms then used as stamping dies, yet it 
contained no suggestion of any such purpose. , TopUff v. Toplîff, 145 
U. S. 156, 161, 12 Sup. et. Rep. 825. The Tripp machine wasdesigned 
orîginally for shaping and smoothing soles of boots and shoes. By 
changing its molds, it was in Tact a lapted to shanks, yet this was sub- 
séquent to the com plain^nt's allegecl invention ; and its complicated parts, 
with its slow production, çoutaineti no suggestion of his simple and 
rapid mechanism. The prior use of reciprocating diçs is clearly proved. 

That portion of the first claim which relates to the lifting plate clearly 
dôès not require the attention of the court; and the case, therefore, 
cbtnes down to the queètiôn of a patentable différence between machines 
operated for forming shank stitïeners from leather board, and perhaps 
from like substances, by the use of direct pressure, and those using re- 
ciprocating dies. If it.cao b^ doubted that, pripr to the complainânt's 
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aileged invention, recîpfocating and rbtating dies were for very many 
purposœ substitutes for each other, well known in the mechanical arts, 
80 that ordinarily nb substantial novelty coiild be involved in interpos- 
ing one for the other, this is sufficiently proven by the testimony of Jo- 
seph P. LlTOrmore, as foUows: 

"Bothof thèse modes of opération of dies intended to compress, mold, or 
shape materitils or articles siniilar in their nature to shank stiffeners, [that 
is, using rolling dies and using reciprocating dies,] were employed in ma- 
chines long prior to the time of the Watson patent, and are, in my opiuion, 
well-known substitutes, the one for the other." 

The resuit is that, if the court finds any patentable invention in the 
complainant's machine or "method," it must bein the face of the fact 
that the like had been in prior use for making shank stififeners, except 
only the substitution for this spécifie purpose of rotating for reciprocat- 
ing dies, each being ordinarily équivalents ibr the other. 

The following are among the latest expressions of the suprême court 
on this topie; 

"The éléments combined to form the alleged invention merely constituted 
an aggregation of old de vices, each working out its own efEect, without pro- 
ducinganything novel; and such an assemblageor bringing together of old 
devices, vrithoat securing sonie new and useful requit as the joint product uf 
the combination, — something more than amere aggregation of old resuits, — 
does not constitate a patentable invention." Adatm v. Stamping Co., 141 
D. S. 53^, 642, 12 Sup. et. Rep, 66. 

"While the promotion of an old device, such, for instance, asatorsional 
spring, to a new sphère of action, in whjch it performs a new function, in- 
volves invention, the transfer or adaptation of the same device to a similar 
sphère of action, where it performs subsfantially the same function, does not 
involve invention." Western Electric Co. v. La Rue, 139 U. S. 601, 606, 11 
Sup. et. Rep. 670. 

AnaomaGo. v. Eledrical Supply Co., 144 U. S. 11, 12 Sup. Ct. Rep. 
601, cites and approves (page 18) the language of the Locomotive Truck 
Co. Case, 110 U. S. 490, 4 Sup. Ct. Rep. 220, now a leading one, as 
foUows: 

" The application of an old process or machine to a similar or analogous stib- 
ject, with no change in the mtinner of application and no resuit substantially 
distinct in its nature, will not sustain a patent, even if the new form of resuit 
had not before been contemplated. " 

The suprême court, however, has given a caution that no gênerai state- 
inent of rules relating to this topic can be foUowed with safety, unless 
its limitations and practical application are tested by the spécial facts of 
the cases in which used, and also of those into which it is to be imported: 

"The truth is the word [meaning "invention"] cannot be deflned in such 
manner as to afford any substantinl aid in determining whether a particular 
device involves an exercise of the inventive faculty or not. In a given case 
we may be able to say that there is présent invention of a very high onier. 
In another we can see that there is lacking that impalpable something which 
distiuRuishes invention from simple mechanical skill. Courts, adopting flxed 
pi in ;iples as a guide, hâve by a process of exclusion deterrained that certain 
variations in old devicés do or do not iavolve invention; but whether the 
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Tariation relied upon in a particular; case is anything mprç tlian ordinary 
meiqhanical skill is a qpestion which çannot be auswered by applying the test 
of apy gênerai définition. " MoClain y. Ortmayer, 141 U. S. 4i9, 427, 12 Sup. 
Çt. Eep. 76. 

In toom Co. v. Higgins, 105 U. S. 580, the suprême court determined 
ipfavor of a certain "new and useful resuit" arisingfrom an aggregation 
of old éléments as suffipient to sustain patentability, although there was 
in that case no f'new function,"no "newsphereof action, "and no "sub- 
etantially distinct result;" as each of thèse expressions might sometimes 
well be understood. The court sàid (page 591) as follows: 

"It was certainlya new and useful result to make a loom produce flfty 
yards a day when it never before' liad produced more than forty; and we 
think that the combination of éléments by which this was eflected, even if 
those éléments were separàtely known before, was invention sufflcient to forin 
the bâsis of a patent. " 

In this case the conclusion was aided by the line of reasoning on page 
591, as foUows: 

"M is ;f urlher aigueii, hpwever, that, supposing the devices to be sufBciently 
described, th^y. do not sbpw any invention; and that the combination set 
forth in the 4fthclaim 1? a mère aggregation of old devices, already welI 
known, and therefore it')is.not patentable. . This arg,ument would be soundit 
the combination plaimed by Webster .was an obvious one for attaining the 
advantages proposed^—^one' which wouW oecur to any naechanic skilled in 
the art. But it is plain from the évidence* and froni the. very fact that it was^ 
not sooner adopted and uae)i, that it did Bot, for years, oocurin this light to 
pven the most: Bkillful persons. It rnay hâve been under their very eyes; 
they may almoat be said to hâve stumbled over it; but they certaiuly failed 
to see it, to estimate its value, and to bring it into notice. " 

This last citation, and the détermination in Lornn Go. v. Higgins, are 
repeated and approved as late as in The Barbed-Wire Pateiit, (^Washbum A 
Mom Manufg Go: v. Beat 'Em AU Barbed- Wire Co.,) 143 U. S. 275, 283, 
12 Sup. Ct. Rep. 443. While the suprême court gives to the fact of the 
mère salabîlity of a product very little weight, if any, on the quention of 
invention, (^Magowan v. Bdting, etc., Co., 141 U. S. 332, 12 Sup. Ot. Rep. 
71; McVlaitl ^.Ortmayer, ubi supra; Adams v. Stamping Co., ubi supra,) 
yét in Smiâiv. Vulcanite Co., 93 U. S. 486, 495, it uëed, with other ex- 
pressioris in thé same direction, the following: 

"We do not say the single fact that a device has gone into gênerai use, and 
has diaplaeed bthér devices winch had previously been employed for nnalo- 
gous uses, establishes in ail cases that the latter device involyes a. patentable 
invention. It may, however, always be considered; and, whfu the other 
facts in the case leave the question in dpubt, it is sufflcient to: turn the scale. " 

This was tepeiated in The Barbed-Wire Patent, page. 284, 143 U, 
S.', and page 447, 12 Sup. Ct. Rep., and is therefore the latest expres- 
sion of the supretne court on this particular topic. The same class of 
;factS which received attehtion in Loom Co. v. Higgins, fii^d Smith v. 
Vulcanite Cfa., h^d recognized wèight in The Barbed' Wire Patent, supra, 
and also m.Gandy v. Betting Co., 143 U. S. 587, 12 Sup. Ct. Rep. 
698, and ïopfojv, Tapliff, 145 Ui S. 156, 164, 12 Sup. Ct. Rep. 825. 
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We condude, therefore, that in applying to cases of doubt the primary 
rules touching what constitutes invention, and the secondary rules touch- 
ing what is a "new and useful resuit," a "new function," or a "new 
sphère of action," we may be influenced by the facts that the improve- 
ment in question, although desired for years, was not secured until 
brought out by the patentée; that the product of the improved machine 
or process went into gênerai use by the manufacturers for whom it was 
intended, and displaced whoUy or in a very large degree prior products; 
and that, while ail prior products had been unsuitable, cither through 
lack of cheapness or adaptation, the new product answered ail reason- 
able requirements. 

Prior to the first use of leather board, about 1869, S. P. Rogers &Co. 
had made shanks from the wet stock of that substance as it came from 
the paper machines, running it through the calendering process of the 
American Shoe Shank Company, already referred to. This opération re- 
quired several différent steps, namely, cntting the wet stock into blanks; 
molding them into form by the "hammer machine;" drying, during 
which they shrank and curled; and calendering them in the molds of 
the machine of the American Shoe Shank Company. This was a com- 
plicated, slow, and expensive process, and there is évidence that the 
product lacked uniformity. Certain it is that after 1878 this was aban- 
doned, and was succeeded by the working of leather board, first with 
skiving machines, and then with reciprocating dies. The évidence is 
that thèse later products were not satisfactory to the trade, and the pro- 
cesses were slow. 

The complainant testified— and bis testimony on this point is in har- 
mony with the entire record — that he continued the reciprocating dies 
until 1886, only because he knew of no better method. He further tes- 
tified — and on this point he was not contradicted — that in 1885 the de- 
mand for better and more uniform shanks led him to experiment with 
rotary molds, and that this resulted in a complète success. On this he 
based bis patent, built at first one machine and then others, and at the 
time of giving bis testimony was producing several hundred thousand 
shanks weekly, mainly from thèse machines, although to some extent, for 
spécial reasons, he was still using reciprocating dies. He further testified 
that he knew of no method of producing shanks demanded by the trade 
except this, ahd the record sustains him. 

It appears that the respondents since this bill was filed commenced 
again using reciprocating dies; but, withont accepting certain refinements 
and théories interpolated by the witnesses for the complainant, the case 
is clear that his machines are the only ones so far discovered operating 
with eflBciency, rapidity, and economy. It is évident the case is closely 
balanced; but we hâve weighed the circumstances preceding and attend- 
ing the production of the complainant's machine, and the results which 
hâve followed it, in the light of Loom Co. v. Higgins, mpra, and of other 
cases in which its line of reasoning bas been recognized or approved; and 
we bave concluded thât the circumstances and results referred toprohibit 
us from depriving the patentée of the presumption arising from the ûict 
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ttiuttiie païenioffiée ncognized him asân iûventor, Atid îsBtied him a 

patenU -v.Mij'! ■,;;■■:•■'■■■■■■:•,.■■;.;• ;,,; :•., 

Standing by themselvesj the complainant's daims are too broad to be 
BUStaioed; bot,' by reading into theœ bis spécifications, they are limited 
tb producing shank Swffeners from leatheï board, leather, or like mate- 
rial. The ôoly question raised in this case, or, indeed, by the présent 
state iofj tbéarti ïelates to leather board; and we therefore limit our con- 
cltisions to'tbis substance, ;*itboutiaiqairingconÇeirning leather or other 
matériel iifee leather board or leàth«r. 

The dëcrëeof the circuit eourtiisréversed, th« first and sixth claims 
of complainant's patent are sustained for use in producing shank stiffeners 
frôm'leathef'btàra, and the case iaremanded to the circuit court, with 
instructions "to enter a decree for the complainant foran accounting and 
fol? a perpétua injunction î^ainst niaking, vending, or using, for produ- 
ciûg shank stiifeners from leather board, any macliine or method infrin- 
ging the iirstOT sixth claims, aud for other proceeding$ in confornçiity 
'with this opidioh, the complainant to recovet hiâ costS:in this and the 
circuit courte ï^ 



Johnson Co. v. Pacific Bolung Milis C5o. 
Samb ». SuTTEft St. Ry. Cov 

{VimMCcMrt Cif Avpeals, Mnfb, Cl/rouU. July 18, 1893.) 
,, ' Nos. 80^84. 

PaTBNÏB WJ« IlIVEt)TK)NS— ■VÀTaNTABn.ITt^lNTENTIOH. 

• Lettem PB|;ept .No^ 278,554, issued February 20, 188?, tft Tom L. Johnson for a 
Street rallrcoa ràîl, ootibinlrig thé prindlpal featui^es oï the tram and T rails, but 

' with atllfi:eréntâiS{tositi6tij6f metalandfïbmbiDatioil of parts, so as to allowthe 

, : advantage of eyen flsh plattog, are voS^f or want of patentable invention, as the 

change la lom was merèly the rôsult of mechanical skitL 47 Fed. Bep. 586, 

' afflriued; •'■ *'■":■ 

; Appeal from the Circuit Court of the United States for the Northern 
District of Càlïfornia. , 

In Equity. Thèse are two suits brought by the Johnson Company 
against the Pacific Rolling Mills Company and the Sqtter Street Kailway 
Company, respectively, for infringement of letters patent No. 272,554, 
issued February 20, 1883, to Tom Ik Johnson for street railroad rails. 
The circuit court dismissed the billsi holding thatthere was no infringe- 
ment, and that the patent was voidfor want of invention. See 47 Fed. 
Eep. 686, where a fûll statement of the fàcts will be found in the opinion 
■delivered by HlWLffiY, Ji Complainant appeals, A<firmed. 
' ' 'George Haréirfff, George J, Hardingt and Wm. F... Bootft, for appellant. 
' AfJ AjWheaionl I. M. KaiUoch, and R J- Kieirce, for appellee. 

■BeforeMcKBNNA and Gilbebt, Circuit Judges, and Deady, District 
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McKbnna, Circuit Judge. The patent in this case is for a forrh of 
Street rails. The patentée in his spécifications ad mita that rails embody« 
ing the gênerai features of his rail were old, and wè think his spécial 
form involved no invention. It was but an obvious application of what 
had preceded. Jadgment is therefore affîrmed. 



H. TiBBE & Sons Manuf'g Co v. Lampabteb. 

(Circuit Court E, D. Afissouri, E. D. Beptember 6, 1892.) 

l. Patents pob Inventions — Invention— Interprétation— Cobnoob Pipes. 

Letters patent No. 305,816, issued July9, 1878, to Henry Tibbe, claiming " a smok- 
ing pipe made of corncob, in which the interstices are flUed with a plastic, self- 
hardeaing cernent, " must be interpreted as for corncob pipe in wbich the exterior 
interstices of the cob are flUed wim a self-hardening cernent; and thctugh the in- 
vention Is not of ahigta order, yet, in View of the generally recognized merit of 
the article, the patent is valid. Mmiu/acturing Co. v. Helnéhen, 43 Fed. Eep. 75, 
followed. 

8. Same— Anticipation. 

The f act that prior to the application the bowls of corncob pipes had been var- 
nished with sheUao, unmixed with other substances, does not conatituta Bhticipa- 
tion. 

8. Sahis. 

Nor is it sulHcientto show anticipation that plaster of Paris had been used to flU 
small cavities or cracks occasionally found in the cob. 

4. Same— Infrinoement. 

The patent is not limited to the nse of plaster of Paris for the fiUing.ipaterial, 
and it is an infringement to use either a mixture of finely pulverizeâ corncob 
mixed with cornstarch, and moistened in the act of puttlng on by saturating tha 
cob in alcohol, or a mixture of pulverized corncob and sheUao. 

In Equity. Bill by the H. Tibbe & Sons Manufacturing Company 
against Henry Lamparter for infringement of letters patent No. 205,816, 
issued July 9, 1878, to Henry Tibbe, for an improvement in corncob 
pipes. Decree for complainant. 

Paul BakeiD^aud R. A. Bakewell, for complainant. 

J. Hugo Grimm, for défendant. 

Thayer, District Judge. The patent involved in this suit was con- 
sidered and sustained in the case of Manufacturing Co. v. Hdneken, 43 
Fed. Rep. 75. It was there held that the claim of the patent should 
be interpreted as one for a corncob pipe in which the exterior interstices 
of the cob are filled with a plastic, self-hardening cernent; that the 
making of such a pipe did not involve invention of a very high order. 
Nevertheless, as the resuit had been to couvert a poor article into a good 
one, and to supply something to the trade which was new, and the 
merits of which were generally recognized, there was enough of inven- 
tion to sustain the patent. The views thus expressed in the Heinéken, 
Case commend themselves to this court, and they are accordingly 
adopted. 
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With référence totbepleathat the patent is void becausethe patentée 
was not thë original and rfirst inventor of such a corncob pipe as is de- 
scribed and okimed in the letters patent, it will suffice to say that the 
évidence bèfore the court is not adéquate to maintain that défense. 
There is considérable testimony in the record tending to show that, 
many years prior to the application for the patent in suit, corncob pipes 
had been made, the bowls of which were varnished on the outside with 
shellac, to protect them from dirt, and to give them a more finished 
appearance. But, even conceding that to be the fact, it does not show 
that Tibbe's invention was iinticipated. His invention, as before stated, 
consisted in -filling the exterior interstices of the corncob bowl of the 
pipe with a plastic, self-hardening mass or cernent, to make it more 
durable. A boat of shellac, ùnmixed wîth othèr substances, and laid 
on with a brush in the manner described by the defendant's witnesses, 
cannot be regàrded as the équivalent of the process described in the 
plaintiff's letters patent, and did not anticipa te that process in any such 
sènse as to rënl(eï the patl^t void. The practice of varnishing or paint- 
ing articles is so common that a patent could not be sustained which 
inerely covered, or was sô worded as tb broadly cover, the application 
of a coat of varnish to an article of manufacture. Gomplainant's pat- 
ent will noibf 8<ï constrùèd, therefore, as to cover the application of a 
coat of varnish or paint tô the bowl of a corncob pipe; and, on the 
Other hand, the fact that corncob pipes had occasionally been varnished 
with stellàc béfôrè the date pf corn plainant's invention, to make them 
more présentable, and to protect them from dirt, will not be regàrded 
as àfati^|(kti%:ibë iûveptîo^. 

i The testimony found in the record, to the'effeot that in a few in- 
stances plaster of Pàtîs had beèh used, before thé dat« of the patent, to 
fiU such small cavities or cracks as were occasionally found in the cob, 
ÎB-'alfeb îîi'sufflciieiit to establisK'tHe plea of anticipation'. No' saniplés of 
jiipes'inthfe'-manUfactùre of which plaster of Paris had thus been tised 
'Wèrépi'odiicédV'àîid it is iibt pretended that plàstêr was so applied to 
the whole exterior surface of the bowl, with a view of impréving the 
quality of pipes. It àppëà¥sto bave been applied, ifat ail, solely with 
a view of remedying defects that were sonietimes found in the cob. 
The Barbed Wire Patent, ( Washhum & Moen Manufg Co. v. Beat ^Em Ali 
BarhedWireOo:,^l4& U. S. 275, 12 Sup. Ct. Rep. AAZ; Haughey v. 
Meyer, 48 Fed. Rep. 679. 

i î The question of most importance is whether défendant has infringed, 
Itis admitted by the ariswer that on some occasions prior to the com- 
mencement of this suit the défendant made corncob pipes, and in so 
doing filled the exterior interstices of the cob, after it was turned and 
bored, with a mixture of finely pulverized corncob and cornstarch. His 
contention is that the mixture in question was pressed into the inter- 
stices in a perfectly dry State by hand, while the cob was rapidly re- 
volving on a spindle,apd that the bowl was subsequently coated with 
shellac, to hold.the dry mixture in place; but it is conceded that befora 
the mixture of cob dust and starch was thus applied the cob was in 
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every instance saturated with alcohol. The court bas reached the con- 
clusion, in view of ail the testimony, that when the mixture of cob dust 
and cornstarcb was used as a filler, it was moistened sufSciently, either 
before it was applied, or in theact of applying it, to form a thick, pasty 
substance, which adhered to the cob, filled the interstices, and subse- 
quently hardened. The court further concludes from the testimony 
that on some occasions défendant also used as an external filler a mix- 
ture of finely pulverized corncob and shellac, which likewise had the 
property i!>f «dhéring firmly to the cob, hardening, and eflfectually clos- 
îng the pprés of the cob. 

The court is forced to regard both of the processes of manufacture last 
describeid as an ihfringement of complainant's patent. While the com- 
plainant bas always used plaster of Paris as a filler, yèt it is not limited 
to the uàepf that particular substance. The patentée conceiyed that by 
filling the small pores of the cob from the outside with sondé mixture 
that would harden, and resist the action of beat, the bowl of a corncob 
pipe would ibé rendered more durable, without losing its capacity to 
absorb nidotine. The idea was a gbod one, though not involving a high 
order of invention, and it appears to bave led to the manufacture of a 
cheap corncob pipe, superior to any that had before been made, Which 
immediately came into great demand. That the patentée did not in- 
tend to Ijiniit ihimself to a filler consisting of plaster of Paris is obvious 
from. the wording pfthe spécification and claim. Speaking of the bowl 
or headiof the pipe j he says: "Thèse are made of corncob, in which 
the interstices are filled with plaster of Paris, or other sui table plastic 
mass or cernent; " and the dlaim is for " a new article of manufacture, à 
smokijftg pipe made of corncob, in which the interstices are filled with a 
plastic, self-hardéfning cernent, substantiallv as and for the purposes set 
fbrth.'': ..H ' 

The court is aeoordingly of the opinion that the claim of the patent 
is infringed -when; »iny plastic mixture such as ground corncob and 
starch,, or îgçound 'corncob and shellac, which will set or harden, is ap- 
plied ag a, filler to the exterior surface of the bowl of a corncob pipe, 
and that itmakes no différence whether the plastic, self-hardening mass 
is moistened. and mixed before it is applied to the bowl, or whether it 
is so moi&tened and mixed in the âct of applying it. The view taken 
by the court leaves the défendant at fuU liberty to varnish or paint the 
bowls of corncob pipes according to the old method. It also leaves the 
défendant at full liberty to press dry corncob dust into the exterior in- 
terstices of the cob, and to apply a coating of varnish to hold the dry 
dust in place, provided there is no such admixture of the two substances 
in the process of manufacture as to form a plastic, self-hardening mass. 

A decree and an injunction will be ordered, in accordance with the 
foregoing viewa. 
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■•' '■ SpiJsteEB t>, The FkisTAD. , 

(iWafWct Coittli b. ITosMngton, JT, i). August 16, 189&.) 

COtUSIOU-t-VÉSiSBt AT ANCHOR-i-MorCAI, Fault. 

A hç^r^ ,WBS; ^chpreâ On^ di^k night In tlie " Ballast ^Grounds " of the harbor of 
VortTownserid/ln à course usually traveled by vessels entering the same, altUougU 
not within legally reserved f airway. A lantern suapendéd f rom hër rigglng, which 
teiled tcf giyie,«^8teady light, was, tbe ouly warning of ber presenoo,. A steamer 
entering ibe.bàrbor at full speed coUided witb tbe bark, wbose présence was not 
percetved 'By the steiainër's lookout, althougb tbe bark was in the direct Une of the 
eleotrlo llgllts^nt JPort Toivapend. Held, that botb vessels were in fault,— the bark 
in not fumishing pro^'er warnii^g of ber présence; the steanler either in tbe inat- 
tention bf'taer'lûokoûti or in entering the harbor at fuU speed.-^andit vras tbere- 
fore a pfpp^r case for dirlsioaof damages. 

In A<Ji]piraIty. Cross libels to recover damages caused by a collision. 
Decreed that both vessels were in fault, and that the damages bèdivided. 
ITiompsmi, Edeen & Hvmphries, for the Fristad. 
Htighea^ Ifastinga & ^dman, for ihe Piemisr. 

: Hanford, District Judge. The master of the NorW^ian bark Fris- 
tad ^ in behalf of her owners, bas brougbt this suit in ren against the 
American steamer Premier to recover damages for injuries sustained by 
the bark in a collision of tbe two vessels; and the owhèr of the steamer 
has filed: a cross libel, claiming damages for injuries to hèr^ caused by the 
same collision^ The time of the collision waâ 3 o'clock a. m., Febru£(ry 
1, 1892, and. the place was the entrance to Port Townsend harbor, 
nearly midway between Marrowstone Point and Point Hudson. • The 
bark was at anchbr theré, and, by force of a âood tidé and the wind, 
was held with her stern towards Marrowstone Point. The steamer in 
making tbe rUn from Seattle to her usual landing place at Port Town- 
send, while on her usual course from Marrowstone Point and running at 
full speed, about 13 miles iper hour, ran against the bark endirise, the 
stem of the steamer strîking the stern of the bark betwëétt het ceuter and 
the corner on the starboard side. The bark was not séen by the ofBcers 
or the lookout of the steamer until the vessels were too near to each other 
to avoid the collision. The bark had a lantern hung from her starboard 
foirerigging about 17 or 18 feet above her hull. Whèther it dîd or did 
not give forth a light visible to the oificers of the steamer as she ap- 
proached, is one of the doritroverted points of the case. The master and 
oflBcers of the bark were on board of her and asleep. Members of the 
crew were assigned toi keep watch, one at a time, each mati tO' be on 
duty one hour. The two whose respective watches were from 2 until 3 
and from 3 until 4 o'clock bave testified that they did not see or hear 
the steamer, and were not aware of her approach before she actually 
struck, and no sound or warning to passing vessels was given, other than 
the lantern hung in the rigging as aforesaid. The night was darii, but 
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cle^r, and Port Towpsend was brilliant with- electric an4 other lights, 
thé rays ôf which emanated from various points of élévation up to the 
eminence? of the jesidence district, and down to Point Hudson beach. 
As the Premier rouiided Marrowstone Point, and straightened on her 
course, hçading for Point Hudson, she had the Fristad between her and 
the lights of the city, and laying directly in her course; so that the light 
of the lattei", even if burning brightïy and not obscured by the rigging, 
coùld not baye béen distinguished from other lights by persons on the 
steamer, (Bxcept for a very short distance. The master, pilot, and a 
quartefmaster of the Premier were on duty in her pilot house, and she 
had à lootoqt on deck. As soon as possible after discovering the Fris- 
tad, the mastçr of the Premier gave his commands to put her helm hard 
astàrbôard, arid go astern fuU speed, which orders were instantly obeyed 
by the quartermaster and engineer, but.without effect, to avoid the col- 
lision or inpderate the force of it. 

In behaif of the Premier it is earnestly contended that the facts of 
this case, as I hâve narrated them, clear her of ail responsibility for the 
accident. . I am of the opjnion, however, that, even if there was no 
visible Hght on the Fristad, she could hâve been seen from the Premier 
in ample, time, if the attention of her officers and lookout, had not been 
diverted during the two or three minutes preceding the collision. If 
they were not guilty of a lack of vigilance, I must regard the fact that 
the collision occurred as proving that it is dangerous for a steamer to en- 
ter a harbor at full speed on a dark night. Therefore I must find that 
the collision was in part, at least, due to either inattention to their du- 
ties, or a positive infraction of the rules of navigation on the part of the 
Premier's oflScers and crew. 

The lantem in use on the Fristad bas been brought into court, and 
made an exhibit in the case. The globe and frame of it are ot the best 
material, and the proper size. I fînd no fault with it, except that the 
burner is not reliable. In experimenting with it, a sudden jarring of 
the stand on which it was placed, caused only smoke instead of flame to 
issue. Two or three répétitions of a similar jarring caused it to burn 
again, and give a strong light. From the testimonyit appears to me to 
be quite probable that during part of the night before the collision this 
hurner was smoking instead of giving light. The officers and lookout 
of the Premier hâve ail testified that, when the bark came into view, 
they saw no light upon her. Other steamers passed the Fristad on the 
night of the collision, and persons who were on board of them, includ- 
ing their pilots, hâve testified that they saw the Fristad when passing, 
and saw her light after passing her, but did not see it before. The 
master and mate of the Fristad hâve shown by their testimony that after 
the collision the light was taken down bythe master's orders tobe fixed, 
because it was not so bright as when they first noticed it after the col- 
lision. The mate, upon examining it, found, as he supposed, that the 
wick had dropped down, and screwed it up to improvetlîe light. After 
considering and weighing the évidence upon the point, I find that there 
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is'tt fkir prépondérance of it to sugtàin my conclusion thâ^t^îs lantern 
dîd not, on the night of the collision, give a uniform or stepidy light. 

^e place at which the Frïstad anchored is within t^é Iimi.iÉ| ôf whàt 
ÎS known at Port Townsend as the "Ballast Grouïids,*! the WJater being 
sô deep that vessels can there dump ballast ovefboarà ivithout yiolating 
any law or harbor régulation, and it was for the purposë of dischàrging 
ballast that the Fristad was anchored at that place. Although directly 
in the usually traveled pathwày of vessels entering the harbor from the 
southward, said place is not within a legally reeerved or recogni^ed fair- 
Way, and any vessel may lawfuUy lay at anchor there. It is, bowever, 
a place of danger at night, because of the large numberof steamers fre- 
qUehtingsaid pathway, and the difficUlty of distingùîshing an anchor 
ligKt'from other lights. A due regard for safety and good seamanship 
requires that on board a vessel in sUcb a situation a vigilant watch be 
kept, and that in some manner, as by rînging a bell, a!pproaching ves- 
sels should be warned, ntther than dépend entirely upon a single lan- 
tern. No stich warning \i^as given, and the testimony of the two watch- 
men, that they did notsee br hear the Premier beforè the collision, con- 
victs thëm; of inattention and neglect of duty. In mybpinion, the Fris- 
tad must be regarded as being in part responsible for the casualty, and 
the case is a profier ohé for à division of damages. 
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Pope r. Board of Com'bs of Lake Commr d cd. 

{CireuU Court, D. Indiana. Beptember 8, 1893.) 

Na 7,681. 

1. Railhoad Companibs— Mtjhioipal Aid— Bubscwptiow to Stock— Consolidatioit. 
A gênerai statute authorizlng the consolidation of rallroad companies mast bs 
eoQsidered a silent f actor in a subséquent contract of subscription made by a town- 
ship to the stock of a rallroad company, and a consolidation of such company with 
another company will not release the township, but wiU transfer its obligation to 
the new company. 

%, EUmB— CîONTBAOT OF SOBSCBIPTICK— WhbN CoMFLBTBD. 

In Indiataa a mère vote by a township of a given sum in alA of a rallroad gives 
tbe company no légal right to or interest in the tax, until the same has been levied 
and collected and a valid contract of subscription made in behalf of the township. 
B. Same. 

If itbe conceded ttaat sùch a rote gives a contingent interest which wlU pass to a 
new company by consolidation, such new company cannot assert any claim to the 
f und wbén it has not tendered its stock theref or, and has no stock which it may 
legally tender. 

In Equity. Suit by Charles E. Pope, as receiver of the Chicago. 
& South Adantic Railroad Company, against the board of county com- 
missioners of Lake County, Ind., the Chicago & Indianapolis Air Line 
Railroad Company, the Louisville, New Albany & Chicago Railway 
Company, and the Indianapolis, Delphi & Chic^o Rajlroad Company, 
praying to be awarded the sum of $14,000 by way of subrogation. 
Heard on demurrer to an intervening pétition filed by Cedar Creek and 
West Çreek townships and William T. Singleton. Demurrer overruled. 

Charles E. Pope, in pro. per. 

A. C. Harris, for défendant. 

Baker, District Judge. This is a suit brought by Pope, as receiver 
of the Chicago & South Atlantic Railroad Company, agàinst the above- 
named défendants, to be awarded, by way of 8ubrogatk)n, the sum of 
$14,000. The money so sought to be subrogated was raised by a tax 
voted by the légal votera of Cedar Creek and West Creek townships, in 
Lake county, Ind., to aid the Chicago & Indianapolis Air Line Rail- 
road Company in constructing its line of railway into and through said 
townships. The fund so sought to be subrogated is in the registry of 
the court. On leave granted, Cedar Creek and West Creek townships 
and William T. Singleton, a taxpayer of each of said townships, hâve 
filed an intervening pétition in this suit. Singleton intervenes on be- 
half of himself and ail the other taxpayers of each township, who are 
too numerous to be made parties. The intervening pétition seeks to 
hâve the fund awarded to the townships, or the taxpayers thereof, on 
the ground that neither the railroad in whose aid it was voted, nor the 
Louisville, New Albany & Chicago Railway Company, acquired the 
right to hâve the same paid to it. The receiver and the railroads bave 
severally demurred to the pétition. The facts, ont of which the con- 
troversy arises, are substantially thèse: In 1874 Cedar Creek and West 
v.6lF.no.l2— 49 
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Créek townships, in Lake county, Ind., voted to aid the Indianapolis, 
Delphi & CliicàgOi' RaWâad: Company bytaking $14^000 rfjSie stock of 
said Company. After a small amount of the tax so voted had been 
collected, the rafil-foad cotflpany becariïein^vent, and- With its consent 
the aid so voted was canceled by thp board of comraissioners of Lake 
county, Ind., and the taxes collected' 'vï'ëre refunded to the taxpayers. 
Befor^,the Indianapolis, Delphi & Chicago Kailroa4 C!Qin,pany haji çon- 
sentedlo the cancellation of the tax, it had transferred ail' its franchises, 
properil^, and rights tô the Chieàgô'ife, South. ÀllànticPa,ilTOâ:dC^ 
pany, of whicb the plaintiff, Popej is réceiver. j 

In the year 1880 the, g|ipe townships voted to aid thé Chicago & 
Indiaiiapalis Air Line Railroad Company by taking stock in said com- 
^i|aj^fêi|^^^ àraonnt 0;f 'l^lyOGO. ; Of tbë.àîd so Voted, Something ôver 
$Ï8,000 was collected anàpaid into the county treasuryof Lake cou nt}', 
Ii|d.«j-»'I^i8.i9 the mOili^'nowin controversy. After the aid was voted, 
butbefewiwaB collectéï, "thë Chicago & Indianapolis Air Line Rail- 
road Company went out of existence by its consolidation with the 
Louisville, New Albany & Chicago Railroad Company, the two forming 
â 'iiëW'cbiiè^afly, ùM€?'îhê-n Louisville; Ne# Albany & Chi- 

Cày;d' RàilWSy Compànyi-' Therë aré'three claimants to the fund: (1) 
ThëtP^yiiships ôrtHxpa;^erâ thereinclaim it because, as they allège, they 
vytê^d'ît ijl'iiid of the'GHièàgo & Indianapolis Aii? Line Railroad Com- 
I3ân^'îltï''iè(jnsidëràtioii''Wsïock in said' eompany, whichhas never been 
igsuéij bS,* téndôred, aùé 'cannot be, inasmuch as said compariy has 
deaèed 'fé liàve an èxîétènce. (2) The Louisville, New Albany & Chi- 
cagb'''Iïa!Îl^ày Company 'claims it as the successor by consolidation 
with the Chicago & Indianapolis Air Line Railroad Company, and it 
also claims that it may furnish stock of the new cohsolidàted corpo- 
ration in lieu of stock in the Chicago & Indianapolis Air Line Rail- 
road eôràif)ahy.' (3) iS'ëjpëïisret-eîve* of the Chicago & South Atlantic 
Railroad Company, âD^ës' that the Chicago & Indianapolis Air Line 
Railroad' Ôoiripany wrônglûlly proôured the original $14,000 tax voted 
to àid thfe Indianapolis; &éi|phi &Chîcago Railroad Company, towhich 
it had béjàëme entitled,'to bé canceled, and the taxes collected to be 
returné/d'to the ta^pay^ilsî and that by ïeason thereof the Chicago & 
South MM^tic Railroad 4)ompany;aS-the owner of the rights of the 
Ihdianë|>Slis, Delphi &€Mèago Raiiroud Company, through Pope, its 
r^eiver.'ôùght to be 'su^brôgated to the i*espective rights of the Chicago 
iife 'Jndîaàrà {jolis Air Line'feâîlroadCoînpahy, and the Louisville, New 
Albahy i& Chicago Rail way" Company, in said fund, to the extent of 
$lî4,000.--''^'V--- '- '■'-' ^- ■ ■' ■ - ■ 

Popé; as téfeëi"?ei', dbëô'iïot allège thàthe bas any difëct and primary 
claiihto the fund; 'd^ hàviîïg ibéen voted to aid the Chicago & South 
Atlahtîc xRàilrôad Coiïi|)atty, or the Indianapolis, Delphi & Chicago 
Râilroâd Gôtopâriy, but his cïaîm tof 14,000 of the flmd, if he has 
any,' gro'n's dlït'bif aiid rësts tipoiï the right of the Chicago & Indianap- 
olis Air 'Lîiïé Railroad Company and thè Louisvillej New Albany & Chi- 
càg6' Ràilwèy ébnàpany to the fund iii cOntroversy. Hence, if the in- 
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tervening pétition exhibits facts entitling the townships or the taxpay- 
«rs thereof to the whole fiind in the registi'y of the court, as against the 
Chicago & Indianapolis Air Line Rttilroad Company, and the Louis- 
ville, New Albany & Chièiago Railwày Company, the demurrer of ail 
the deiendatita to the intervening pétition must be oveiruled. 

The sufficiency of thé intervening pétition hinges upon the iegnl effect 
of the following facts alleged therein: In the year 1880 the Chicago & 
Indianapolis Air Line Railroad Company was organized nnder the laws 
of tliis state to construct a railroad from Indianapolis to the west lins of 
Lake county , Ind. , and running into and through the townships of Cedar 
Creék and West Creek, in said Lake county. In the same year the tax- 
payers of said townships voted aid to the Chicago & Indianapolis Air 
Line Railroad Company in the sum of $25,000, that is to say, Cedar 
Creek township voted aid in the sum of $12,000, and West Creek town- 
ship voted aid in the sUm of $13,000, and the board ôf county commis- 
sioners placed upon the tax duplicate a tax to raise said suins of money. 
The board of county commissioners elected and determined, in accord- 
ance with the express wish of the taxpayers of said townships, to take 
stock in said Chicago & Indianapolis Air Line Railroad Company for 
and on behalf of said townships, and the taxpayers thereof, to the full 
amount of the tax paid to the company. No stock was ever issued or 
tendered by said railroad Company; nor bas said company to this day 
ever issued or tendered any shares of said stock, and the railroad com- 
pany haa put it beyond its power to so issue or tendèr any of said stock. 
In August, 1881, the Chicago & Indianapolis Air Line Railroad Com- 
pany and the Louisville, New Albany & Chicago Railroad Company were 
duly Consolidated into a new corporation under the name of the Louis- 
ville, New Albany &Chicago Railway Company, and from that time for- 
ward the said Chicago & Indianapolis Air Line Railroad Company be- 
came merged into said new company, and its rights, franchises, and 
property were merged in said new company, and it whoUy abdicated 
its trust, and thereby became and was extinct, and ceased to exist as a 
lawful separate corporation; and thereby it became and was unable to 
carry out the condition on which said aid was voted, and it could not 
and did not issue any of its said stock to said townships or otherwise. 
The full amount of the capital stock of the Louisville, New Albany & 
Chicago Railway Company authorized to be issued byit bas been issUed, 
and is now owned and held by various persons; and no part of its said 
capital stock was set aside for the petitioners or otherwise, nor has said 
Louisville, New Albany & Chicago Railway Company ever issued or 
tendered, nor can it lawfuUy issue or tender, any of its stock for the sum 
voted in aid of said Chicago & Indianapolis Air Line Railroad Company. 
The consolidation which took place in August, 1881, was made Without 
the knowledge or consent of the petitioners, or taxpayers of said town- 
ships, and was made before the money, or any part of it, now in con- 
troversy had been paid by the taxpayers to the coUnty treasurer. The 
hoard of commissioners of Lake county always refused to donate said 
sums so voted to aid eitber said Chicago & Indianapolis Air Line Rail- 
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road Company or any other railroad company, and refused to order said 
mçnèy to be paid over otherwise than fprthe capital stock of the Chicago 
& i^nd^an^polis Air Line Jlailroad Cqmpany. 

The fund in controversy waa colleoted from the taxpayers of Cedar 
Creek and West Creek towpships, and belongs to them ot to the town- 
ships, linless the railroad , pompanies hâve acquired a légal right to the 
same. , : It is claimed by coi;nsel for the intervening petitioners that the 
taxwasvoted to aid the phicago & IndiapapoUs Air Line JElailroad Com- 
pany, ip, considération ofreceiving an équivalent amount of its capital 
stock, apd because the company bas become merged in a new Consoli- 
dated qçrporation that it bas ceased to be able to furnisb its stock, and 
henceiiJieither: it nor the consolidated company bas any right to the 
fund. Q^, ,t|he other band, it is claimed that, inasmuch as there was a 
statate -in iprçe ,at the time.the aid was voted authorizing the consolida- 
tion, ,th§ çousoUdated company takes ,the place of the constituent com- 
pany tp whiph the aid waa voted, with, ail its rights and subjëct to ail 
its lial)ilities., It is true that there was^a statute in force in this state at 
the time thfiflid in question was voted, authorizing the consolidation of 
railrpad jÇpmpanies, and ie,xpressly proyiding that the consolidated com- 
pany should acquise and possess ail the rights, property, apd franchises 
of the constituent compàniçs, and be. subject to their liabiliti^. Rev. 
St. 1881,.i§ 3965-3979; Pote v.'jîa^^road Oo., 31 Ind. 283; Mt, Vemon 
V, II<yiWj ^ Ind. 563. Any person or corporation subscribing for stock 
in a faiî^pad, company in j^id of ite construction does so witbi the knowl- 
edgeth^ Sucj^ company piay become merged into a neiy ponsolidated 
railyo£^d ppfpoiiation. It n)|U§t be J?eld to hâve been in the contemplation 
of suçfi §j:>iD!(criber that suc^i,,a,çonsolidation might occur. The law enters 
as silepît. façtor into çvery, içontract. fh^; subscriber, by his contract, 
impliedjyauthprizes the railroad cpmpany for whose stpçk he bas sub- 
scribed tp, ponsolidate, with aiiy other railroad company. He is not 
thereby , released from liabiJity, but, with bis implied cpnsent, he is 
brought into the same contr^ictual relations witb , the consoU<Jated com- 
pany whipb- he occupied with: ,the company for whose stock he subscribed. 
ffanva y. Railroad Co., 20. Ind. 30; Ècdlroad Co. y. ,HMîi{,,Id. 457; Bish 
y. /pAnsott, 21 Ind. 299;, Railroad Co. \. Jones, 29 Ind,. 466; Paine v. 
RaHroad -Co^., 3l Ind. 283; Railway Co, y. Powell, 40 Ind, 37; Railroad 
Co. V. Hendriçks, 41 ïni. 48; Nugent\.Supervisors, 19 Wal^. 241. 

It must be conceded, as a, gênerai rule,, that a subscriber to the stock 
of a railroad company is released from bis obligation to pay for the stock 
by a fundanaental change of its charter. A radical change in the organ- 
jzation or purposes of thp cpmpany may take awaj'the motive which 
induced the. subscription,jand may also work a material change in the 
contract. yor this reaspn it is held to rplease a subscriber, from liabil- 
ity for his subsçription. This principle, however, cannot be invoked to 
exonerate,;» subscriber from liability for his subsçription where the 
change in the organization or purposes of the company bas been made 
with the express or implied consent of. the subscriber. The maxim, 
voleri,ii.mm,fip injwria, applies and rulçs in such a case. 
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The case of Board Corri'rs Hamûtcm Oo. v, State, 115 Ind. 64, 4 N. E. 
Rep. 589, and 17 N. E. Rep. 855, is earnestl^' pressed «pon the court 
as holding a contrary doctrine. In this I think counsel are mistaken. 
In this case aid had been voted to a railroad company in considération 
of a like amount of its capital stock to be issued to the township voting 
the aid. Before the tax was collected or the stock issued, a oiortgage 
upon the property, rights, and franchises of the railroad company was 
foreclosed by decree of this court, and a sale was made by virtue of sùch 
decree to one Thomas C. Platt as the purchaser. The Midland Railway 
Company was organized, and became by purchase invested with.the 
property, rights, and franchises so purchased by Platt. The Midland 
Railway Company claimed the aid so voted to the company to whosd 
property, rights, and franchises it had succeeded. The court held that 
the Midland Railway Company had acquired no right to the aid, be- 
cause the company to which the aid had been voted had become prac- 
tically extinct, and could not issue the stock in payment for the aid 
voted, and because the township had not either expressly or impliedly 
agreed to accept the stock in the Midland Railway Company. As we 
hâve seen, when one subscribes for the stock of a railroad company, he 
thereby impliedly consents to its consolidation with another railroad 
company, and also impliedly agréés to accept the stock of the Consoli- 
dated company in lieu of that of the constituent companyi • 

Thèse prin ci pies, however, are by no means décisive of thé questiou 
presented by the intervening pétition. It is expressly alleged that no 
part of the aid vôted had been collected, ând that rio subscri^tion Jiad 
been made at the time of the consolidation. It bas been repeatedly.de» 
cided by the suprême court of this state that, until the taX was leyied 
and collected, and a légal and vàlîd subscriptiou had been made on.be- 
half of the township, the railroad company did not hâve, and coul,d not 
acquire, any légal right to or interest in the tax. Board Cmrûrs; Ucmil- 
ton Go. V. State, 115 Ind. 64, and cases cited on page 84,' 4 N. E. Rêpi 
589, and 17 N. E. Rep. 855. UntU the tax is levied and collected,; aijd a 
légal and valid subscription bas been made on behalf of the township, 
no contract relation exists between the township and the railroad. ' It is 
nothing more than a proposition on the part of the public, and can ohly 
be madebinding and effectuai by such mutual acceptance as gives'rise 
to a contract. At the time of the consolidation the constiluent company 
had no right to the aid. At most, it had a mère contingent possibility. 
It is not necessary to décide whetber it was such a possibility, coupled 
with an interest, as could pass to the oonsolidated company. If it did 
pass, still under the facts averréd it seems clear that the Consolidated 
company has not put itself in a position to assert any légal or équitable 
right to the fund. It has not tendered its stock, nor done, so far as the 
pétition discloses, any act entitling it toclaim the money in controversy. 
The reasoning of the court in the case of Board Cani'rs Hamilton Qo. v. 
State, supra, would seem coHclusive of the proposition in haad. 

>Beel7K, B. Rep. 86a 
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It'ls'selfîed by the case of Oehlre'Wp; v. Boardl etc.i 70 Ind, 562, 
*rhere tfit3 rigbt 6f the railroad company to the aid Voted never existed 
or has ceased lo exista Ihat the m'ônejr belongs to the township or the 
taxpayèrs. In either caee, the petilioners, if the facts alleged in their 
pétition l^all bé found to be true oïiihe trial, ought touprevail. The de- 
murrer to the intervening pétition présents no question of estoppel by 
judgment or decree. If ail that is said by counsel in argument on that 
sobject is good law, about which ! the court expresses no opinion, still 
the pétition discloses no fects pregenting anysuch question. The suffi- 
ciency of the pétition riiust be determined upon its allégations, and not 
upon matters dehors th$ pétition. -iFrom thèse considérations it follows 
that the demurrer to the intervening pétition ought to be overruled, and 
it is 8ô ordered. 



EEEVES V. ÇOENING et d. 

iCireattOffurt, D- Inâiclna. August 16, 1803.) 
No, 8,708. 

1. Bemovai, oif CJujens— LooAX PSktodice— NoTrcB or MoMOS. 

Under the ".jprejndicçiftnd local inllueBçe" clause of the act of Maroh 8, 1887, § 2, 
notice to the adverse ^ari.^ of a tnétloii for the removal of a cause is not jurisdic- 
tional, and Buch motion; itiaybe made upon ex parte hearlng. though Itia the bot- 
ter practice to give notice, Adelbert Collège v. Toledo, etc., Ry. Co., 47 Ped. Rep. 
886, approii'ed. 
S, Samb— MoTioi)' TO Rb»ànb— CouNTEïi Affidavits. 

Where a petitjjon supported by afidavit» for the removal of a cause f rom a state to a 
fédéral court bas been legally granted under the "préjudice and local influence " 
clause of Act March 8, 1887, S 2, cl. 4,' plaintifF wlU not be allowed to flle counter afB- 
davits denying the existetice of local préjudice in support of a motion to remand, 
wben it is not shown that the court was misled or imposed upon in granting the 
order of removal. 
8. Sahe— CiTizENSRtP— Abbanobmbnt of Parties. 

Where pne of the défendants is a mère stukeholder or interested on the slde of 
plaintiS, the fact that hë is a citizen of the same state with plaint! £F will not de- 
fest the rigbt of hi6 codéfendant, lyith wfaom the real controversy exists, to remove 
the cause, upder the provisions of Act 1887, § 2. 
<L Patents fôb Ihvbntions— Assionment^Rescission. 

The purchaser of a patent right cabnot rescind the saileon the ground of false 

représentations that the patent waQ .valid, and did not interfère with any prior 

patent, vrhere the contract of sale itself contains an express warranty to the same 

V : effect, and an engagement on the part of the grantor to défend at his own expeuse 

ail sults for Jnf ringement. 
î(, Same— Falbb Ebpbbsentations— Matteks op Opinion. 

Représentations by the seller of a patent right, that the same is valid and does 
. not interfère with any .prior patent, must be regarded as matters of opinion, and 
not as statements of fact, unless it appear^ that there was a prior patent covering 
the idëntical invention, and that the seller was aware therëof. 
«. Same— RasoissioN— STÀTtt Qua - 

VVhere a contract for the sale of certain patent rights i» sought to be rescinded, 
plaintifl must first show that he hasdoneaU in hispowerto place défendant in 
Btatu «/ito by returning the patents. • 

T. SAjiE-TASSlQNMEÎIT-r-BTA'tE REGULA TIOÎÎ— OONSTITUTIONAI, IiAW. 

Rev. St. Ind. 1881, S 6054, requiring a person who sellsQroffers for sale patents 
to flle with the clerk of tbelproper county â'duly autbenticated oopy of the letters 
patent, and an affidavit that the letters are gennine and hâve not been revoked or 
annulled, and that he has a ri^ht to sell the same, is a legitimate exercise of the 
police power of the state, and is not in conflict either with Coust. U. 8. art. 1, S 8, 
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* granting to authora and Inventorsthe exclusive rightto their respective wrltings 
and discoveries for limited tlmes, or with the,iM:pvislbn of the fourteenth amend- 
ment, which f orbids ;tlie States to abridge the Driv'l^iges and immunities of oitizens 
ol the United States. Brec/ibill v. RftncirtJ^l N. E. Rep. S03, folio wed. Castle 
V. HutcMnêmt, 25 Ped. Rep. 394, distinguished; 

8. CONSTITDTIOKAL liAW— VaLIDITT OV StATOTBS— EoWBJlS OF COUBTS. 

A court bas no po.wer to adjudge a duly enaptedstatute uticoustitutlonal simply 
because it may seem to the court tbat such législation does not conf orm to the gên- 
erai theory upon which tlie government is f oundea. 

In Eqtiîty. Sait by Alfred B. Reeves against Thomas J. Corning and 
Joseph I. Irwin to rescind a cohtràct of sale of certain patents, and to 
recover possession of a note. Heard on demurrer to the complaint. 
Sustairied as to the first paragraph, and overruled as to the second. 

Cooper & Cooper and Stanmf&r & Baker, for plaintiff. 

Bvâer, Stww & ButUr, foï défendants. 

Baker, District Judge. This action was commenced in the circuit court 
of Bartholomew county, Ind., on the llth day of May, 1891. The state 
court ordered process against the défendant Irwin to be issued to the sheriff 
of Bartholomew county, returnable September 29, 1891. Notice by 
publication was given to the défendant Corning, and was made returna- 
ble on the same day. On the 23d day of September j 1891, the défend- 
ant Corning, a citizen of the state of Illinois, filed his verified pétition 
for the removal of the cause from the state court into this court, on the 
ground of préjudice and local influence, making it impossible for him to 
obtain justice in said court, or in any other state court into which said 
c^use could be removed. The court, having examiued the pétition and 
ita exhibits, and being fuUy advised in the premises, found that the de- 
fendant Corning was entitled to bave the cause removed from the state 
court into this court for the reasons set ont in his pétition. The court 
thereupon adjudged that the cause be removed from said state court into 
this court, under and in pursuanee of thé provisions of an act of congress 
approved August 13, 1888. 

The plaintiff has appeared specially, and moved the court to remand. 
on the ground that the order of removal was made on an ex parte hear- 
ing, withont notice. It is argued that notice of the pétition for removal 
is jurisdictional, and that the order, being made without notice, is void, 
and ought so to be held on the motion to remand. It is further insisted, 
if notice is not jurisdictional and the cause was rightfully removed, the 
plaintiff ought to bave leave to file affidavits controverting the facts on 
which the court awarded the removal. The plaintiff, therefore, appear- 
ing specially, has asked to be permitted to reopen the issue of préjudice 
and local influence, and to be allowed to file counter affidavits. The 
motion for leave to file counter affidavits is bottomed on the theory that 
this court had the authority to order a removal on. an ex parte applica- 
tion, but that an order of removal so made, like an ex parte order of the 
court granting a restraining order, is intended to be in force temporarily, 
and to be continued in force only in case the court should be satisfied, 
after a hearing on notice, that ita original order was just and proper. 

The act of congress provides that — 
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"Where a suit is now pending, or may be hereafter brought, In any state 
court, in which tliere is a controversy between a citizen of the state in whieli 
tlie suit is brought and a citizen of another state, any défendant, being sacli 
citizen of another state, may remove such suit into the eircuit court of the 
United States t'or the proper district at any time before the trial thereof, 
*h6B it Bhall be made to àppear to said circuit court that, from préjudice or 
local influence, he will n6t be àble to;pbtain justice in such state court, or in 
any other state court to which the said défendant may, Under the laws of the 
^tate..bave the right, on account of such préjudice or local influence, to re- 
move said cause.» Act March 3, 1887, I 2. 

' The statute doea not, in ternis or by necessary implication, require 
notice: to the state court or to the adverse party of the application forre- 
moval on the ground of préjudice or local influence. Doubtless the bet- 
ter, as well as the safer, practice would ordinarily be for the court to 
décline to hear the application until proper notice of the hearing had 
been^ven. The question, howevef, is one of power or rightful au- 
thority, ànd not one relating to the ptopriety of methods of procédure. 
The only requirement of the statute is that the party asking for a re- 
inbvali"8hall make it appear to the court that, from préjudice or local 
influence, he cannot obtain justice in the state court." Questions of 
prejudice or local influence are raatters largely resting in opinion, and 
are not generally susceptible of proof by évidence of facts, like issues in 
ordinary actions at law or suits in equity. The court must be legally, 
not mèrelj' morally, satisfied of the truth of the allégation that, from 
préjudice or local influence, the défendant will not be able to obtain 
justice in the state court. It has been vpell said that — 

"Legai'sâtisfaction requires some proof suitable to the nature of the case, — at 
•léast an aflldavit of a crédible personj and a statement of facts in sucli affl- 
davit, which sufiieiently évince tlie truth of the allégation, The amount and 
«li^nper of proof required in each case must be left to the discrétion of tlie 
court. Aperfunctory shpwing by a formai affldavit of mère relief will not 
be suilicient. If the pétition for remoVàl states the facts iipon whicli tlie 
allégation is founded, and that pétition be veriBed by affldavit df a person or 
péraoiïs in Whom theéoUrt hasèonfldencé.thismay beregarded as prima fade 
proof sùfflcient to satisfy the conscience of the court. If more should be re- 
quired by the court, more sliould be offered. " In re Pennsylvania Co., 137 
IJ. S. 4,57, ll.Sup. Ct.Kep. 143. 

• ' The fàbts and reasoning in this ciase are inconsistent with the claim 
that notice is jurisdictional. Since this case was decided, it has been 
îield, on its authority, that notice was not necessary. In the case of 
Carpenter v. Railway Go., 47 Fed. Rep. 535, in which no notice of the 
original application had been given, the court, on a motion to rernand, 
'said that ordinarily one hearing and détermination, though ex parte, will 
beheld final, and overruled the motion ti> rernand. In the case of Adel- 
bert Collège v, ToMo, etc., Ry. Co., 47 Fed. Rep. 836, the court held, on 
'an application to remove, on account of préjudice and local influence, 
that do notice was required. It is said: 

'"There is no requirement in the statute that the opposing side sliall hâve 
notice of the application to remove, àud be allowed an opportunity to be heard 
tliereon, It would perhaps be the better practice to give the opposite party 
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notice o£ the application to remove, before action thereon by the court; but 
that is a matter resting in the discrétion of tbe court, and not a matter of 
right." 

It is claimed by counsel for the plaintiff that in the case of Malone v. 
Railuay Co., 35 Fed. Rep. 625; of Shmi v. Raëwny Co., 34 Fed. Rep. 
225; and of Hakes v. Burns, 40 Fed. Rep. 33, — it bas been held that 
notice was necessary. Thèse cases were decided before the décision in Re 
Pennsylvania Co., sv.pra, had been made; and consequently thèse cases, 
even if they held that notice was necessary, would not be controlling. 
Thèse casés, however, do not hold that notice is necessary. In the case 
of Makme V. Railway Co., suprd, Mr. Justice Harlan, on page 629, said: 

"Alth'oughsuch investigation or examination is notrequired by any express 
•words pf the statute to be had upon notice to the party against whom tbe re- 
moval is àsked, such notice will best accomplish the object which congres» had 
in View." 

The learhed judge was of the opinion that notice was not necessary, 
but that it was the better practice to require it. In this opinion Ifully 
côncur. 

In the Case of Short v. Railway Co., supra, Mr. Justice Bkewee, then 
circuit judge, said: 

"Under the local préjudice clause, no pétition need be flled; ail that is re- 
quired is that it shall bu made to appear to the circuit court that, from prej^ 
udice or local influence, the pMrty will not be able to obtàin justice in »uch 
state court; and this showing raay be made by affldavit, and. If this conttiins 
a spécifie averment, it is piima f acte évidence of the fact, and throws the 
case into this court, leaving the other party to challenge its truth." 

In the case of Hakes v. Burm, supra, the question was as to the forin 
and suificiency of the affidavit, it being admitted that a renaoval, based 
on a sufïicient affidavit, .would be good without any notice. I am aware 
of no case in which it bas been directly held that notice was jurisdic- 
tional. The question bas been often raised whether it was not the sàfer 
and better method of procédure to require notice, and on this question 
there has been a gênerai agreement of opinion in lavor of notice, — not as 
necessary, but to avoid an improvident removal. 

The motion to remand proceeds in part on the theory that the 
plaintiËf has a constitutional right to be heard, and hence a con- 
stilutional right to be notified of the application, and that, not hav- 
ing had any notice, the order of removal is wholly void. The con- 
clusion would be unanswerable, if the promises were correct. It is 
too late, however, to claim any such constitutional right. The old 
removal act permitted a removal on an ex parte affidavit without no- 
tice. The cases which hold, either directly or by necessary implica- 
tion, that the plaintifl' has no constitutional right to notice of the ap- 
plication for removal on the ground of préjudice or local influence, are- 
numerous. The foUowing either directly décide the question, or atleaât 
bear strongly upon it: FM. v. Henaris, 32 Fed. Rep. 417 ; Hills v. Rail- 
way Co., 33 Fed. Rep. 81; Dennisonv. Brovm, 38 Fed. Rep. 535; Amyv, 
Manning, Id. 536, 868; Short v. Railway Co., 34 Fed. Rep. 225; Malaàew 
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MâilviayGo.,t5 Fed. Eep. 625; WhéanV'. RaUroad Go,i%d,. 849; ITuskms 
* EàUiMi^Ca;, 37 Fed. Rep.!504!;;.&i««i6er Co, v. Holtucltiw, 39 Fed. Rep. 
578; Hakes v. Burns, 40 Fed. Rep. 33; Minnick v. Insurance Co., Id. 
369; Cboper v. Railway Co., 42 F^'- Rep. 097; Brodh^adv. Shoe-nviker, 
44 Fed. Rep. 518; Waicott v. Watson, 46 Fed. Rep. 529; Smith y. Lum- 
ber Go.i Id. 81Q', Carpenter v. Rajiway Co., 47 Fed» Rep., 535; Adelbert 
G6lkgey.Tokdo, etc., Ry. Co.,\ià.SZ&, 

It 18 further insisted that the verified pétition doesnot state facts suf- 
ficient to constitute a frima fade case for removal. No good purpose 
wouldibeisubserved by settlng out the pétition, or by giving its sub- 
stance. : < I bave car^îfuUy examined itj and entertain no doubt that the 
facts thj^^iein containedjiaake out a ]3nma/a«e case. The case oî Smith 
Vi lAjmb&e\ Cb., 46 Fed- Rep. 819,exhibits facts similar in their essential 
featareB'to those in the case al bar. The courtin that case sustained an 
order of removal. 

The pl^ii>tiff fartherçlaiins that the cause should be ren;ianded, be- 
cause Irwin, the çpdefençiant, is a necessary party, aiid js a citizen of 
the same state with the plaintifF. It is shown affirmatively , both in the 
conaplainit ^aod in the pétition for removal, that the défendant Irwin is 
either a stakehplder, or is interested on the same side with the plaintifF 
and adyersely to the ^§;Çendant Cornjng, In such a case, the real party 
défendant may hâve thé, cause rempved without regard to the citizenship 
of other défendants, whose interests are nominal, or adverse to the party 
seeking a removal. THe case df Bacon v. Rives, 106 U. S. 99, 1 Sup. 
et. Rep. 8, hblds that anj' petson interested as a mère stakeholder, or 
one occupyiiî^ thti positiOh of a garnishee, is nota party whose présence, 
if he be a citizen of the same state with the plaintiff, tyill defeat the right 
of his dodefendant, with whom the reai controversy èxiats, to remove the 
cause. To the same effeot, and resting on tha authority of the above 
case, is the casé of Fïrst Nat Bank v. MerchanW Bank, 37 Fed. Rep. 
657; of Andetfsonv. Bowera, ÂO Fed. Rep. 70Z; ot Myers v. Murray, 43 
Fed. Repi 695; 'of JSrotwi V. Murray, Id.Qlà; &QdqfW'ilderv. Steel & Iron 
Co., 46 Fed. Rep* 676. Courts bave r^ard to the substance of the issue, 
and the right of removal does not dépend upon the position of the par- 
ties on the record. Otherwise the plaintiff would always bave it in his 
power to deféat the right of removal. 

Inasmuch; as the plaintiff had no right to notice of the application 
for removal; itfollows that he bas no right to file counter affidavits, 
after a removal has been adjudged. ; It is a matter of Bound discrétion, 
and the powôr of the court to permit counter affidavits to be filed ought 
to be cautiously exerciaed. Such leave never should be granted, unless 
a vèry strong case is shown for asking the court to reverse itsjudgment 
awarding a removal. A motion for leave to file counter affidavits is, in 
effect, an application to the court for a rehearing without showing cause. 
This is ; the view itaken by the court in the' récent case oî Adelbert Col- 
lège V. Toledo, etc., Ry. Co., Al Fed. Rep. 836, construing the préjudice 
and local influence clause of thé statute. In that case, a removal had 
been ordered onj affidavits simply stating the existence of préjudice and 
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local influence which would prevent the défendant from obtaining jus- 
tice in the state court. The afHdavita closely foUowed the language of 
the statute. In overruling a motion to remand, the court said : 

"It having been macle to appear to this court, in Deceraber, 1890, that 
from préjudice or local influence the petitioners for removal cîiuld or would 
not be able to obtain justice in the state courts, and the order for the re- 
moval of the suit having been made, it would not be proper now to receive 
or consider counter afflilavits denying the existence of any such préjudice or 
local influence, and tlius raise an issue on the facts. The court, in the exer- 
cise of a légal discrétion, having been satisfled with the prima fade showing 
made by thé pétition for removal and accompanying afiiJavits, its action in 
ordering the removal cannot be propei ly called in question, or be set aside 
thereafter upon aASdavits disputing the faet of the existence of préjudice or 
local influence." 

The case of Carpenter v. Railway Ca., A7 Fed. Kep. 535, holds that, 
on a motion to remand, the court will not permit the order of removal 
to be overhauled on counter affidavits. Whether, in any case, the filing 
of counter affidavits will be permitted must be left to the sound discré- 
tion of the court. It ought not to be allowed, unless it is clearly made 
to appear that the court bas been imposed upon or misled. Hère no 
such showing is made. For thèse reasons the motion to remand and 
the motion for leave to file counter affidavits must be overruled. 

2. The complaint in this case is in two paragraphs, for the rescission 
and cancellation of a contract, and to recover possession of a note. The 
défendant Gorning has demurred to each paragraph for want of facts. 
The first paragraph allèges that on the 3d day of April, 1891, the plain- 
tifF and défendant Corning entered into a written contract, which is 
made part of the complaint, by the terms of which Corning sold and 
translerred to plaintiff, for $30,000, certain patents for an improve- 
ment in baling presses. The grounds on which a rescission is sought 
are as Ibllows : , 

"Plaintiff avers that said Corning, in order to induce him to enter into said 
contract, and make said cash payraènt, and assign said note, tnlsely and 
fraudulently repiesented to plalniifC that said pretended improveiuent was 
his own invention, and was not covered by any prier patent, when in fact a 
patent had been granted on the same improvement to anutlier person sume 
time previoiis to the granting of the said patent ta said Corning, and the said 
pretended improvement of said Corning was an improvement on said prior 
patent; that said représentations were false, and known to be so by said Cor- 
ning at the time; that plamtitT was ignorant o)' théfacts in regard tosaid prior 
patent, and believed and relied upon said représentations, and was thereby 
indiiced to enter into said contract, and make said cash payment, and assign 
said note." 

The plaintiff allèges that the false représentations were "that said pre- 
tended improvement was his own inveiition, and was not covered by a 
prior patent." It is further alleged that "said pretended improvement 
of said Corning was an improvement on said prior patent." The plain- 
tiff tbus admits that Corning had invented an improvement in baling 
presses, and, for aught that appears, his patent siœply covered that 
improvement; but it is alleged that it was an improvement on said 
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piior patent. Non constat ^q improveraept on the pripr patent was ail 
that he çlaimed to be his invention, or represented as not covered by 
a prier patent. It does not appear that he represented that any im- 
proveœent, other than the one which it is admitted he made, was his 
own, and was not covered by a prior patent. But, as this defect is not 
discussed, it is not my purpose to décide the sufficiency of the paragraph 
on this ground. 

CounSel for défendant Corning insist that tliis paragraph is insufH- 
cient, inaSmqch as it allégés, as a ground for rescinding the contract, a 
false représentation concerning the interférence ofa prior patented inven- 
tion with the invention of the défendant, and that such représentation is 
matterof opinion, concerning which there canbenoactionablefraud, be- 
cause the court must présume the question of interférence to hâve been de- 
cided jfljfavor of the owneç of the last patent, unless the article or pro- 
çessfOJ^iWliich the last patent M içsued is identically similar in form, 
raapoerjjan^ .appearance to the article or process for which the prior 
^àtçnt.w^^, granted. Counsel , for the plaintiff concède the gênerai rule 
to be th^t, theiaw does not recQgni?e, as an actionable wrong, false rep- 
résentations ^asto. matters of opiniyn or judgment, but they claini that 
i^e représentations in this case are to be regarded as affirmations of fact, 
and then.i^f iàlse, that an action ma,y be maintained upon them. There 
i^, no certain rule of law by the application of which it can be de- 
tjermined when false représentations constitute matter of opinion or 
niatter of fact. JEach casé must, in large measure, be adjudged upon 
its own circumstances. In reaching its, conclusion, the court will take 
into considération the intelligerice and situation of the parties, the gen- 
ffl:al informaiion and expérience of the people as to the nature and use 
of the property, the habits and methods of those dealing in or with it, 
and then détermine, upon aJl the circumstances of the case, whether 
the représentations ought to hâve been understood as affirmations of 
fpct, or as naatters of opinion or judgment, 

1 II must be an unusual casé where a màn who has obtained a patent 
for an invention may notsay that the invention thereby secured is his 
own, and that it does not interfère with any .prior patent. The patent 
qlBce is presumed to hâve so declared by issuing the patent. It is ex- 
^ïéssly made the duty of the patent office to make a previous examina- 
tîpJQof its records for thé purpose of preventing interférences. Rev. St. 
IJ.g. 1873, i§ 4893. The rçsult of an exajnination, if in favor of the 
patetitj thongh not- final, ought to hâve sufficient force to justify the 
owner- ôf the patent in sâying that there is no interférence between his 
patent and any prior one, unless there is, in fact, on the records of the 
pa-teinit office, a- patent identically similar, which the patent officers hâve 
ïieg%eritly ov^rlooked, or fraydnlentlv failed to consider, and of the 
exiàtenceof, which- the défendant is shown to hâve had knowledge. The 
applipatiiOU of this principle can work no injustice where, as in this case, 
Bp attémpt.has been made to hâve , the patent set aside as an infringe- 
ment, and where, apparently, nq one exceptthe plaintiff has questioned 
its validity* There is no allégation in the paragraph under considéra- 
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tion of the nature o/the improvement, except that it is an improvement 
in baling presses. What the défend ant's patent covered is not disclosed, 
and the character of the prior patent of which thé defendant's is alleged 
to be an improvement is not stated. There is no distinct allégation 
that the prior patented invention is identically similar to that of the 
défendant, nor that the défendant had knowledge that the prior inven- 
tion and his own improvement were identical. Thèse considérations 
hâve led me to the conclusion that the représentations must hâve been 
intended and understood to be matters of opinion, and not affirmations 
of fact. The authorities on this question are not in harmony, nor are 
they easily reconcilable. In my judgment, however, the above conclu- 
sion is Bupported by the better reason and the greater weight of author- 
ity. The case of McKee v. Eaton, 26 Klan. 226, is more nearly in point 
for the plaintiff than any other case which has fallen under my obser- 
vation. The com plaint in that case contained allégations, in great dé- 
tail, which the court held to be statements of fact, and not matters of 
opinion or judgment. The facts in that case are so différent frqm the 
allégations in this case that it yields no support to the paragraph iu 
question. Counsel also cite and rely on Hickey v. MorreU, 102 N. Y. 
454, 7 N. E. Rep. 321; 8 Wait, Act. &, Def. 274; Rose y, ÏÏurley, 39 
Ind. 77; Jowa Economie Heater Go. v. Amerkan Economie Heater Co., 32 
Fed. Rep. 735; and Clark v. Edgar, 84 Mo. 106. I hâve carefully ex- 
amined thesft authorities, and it sufEces toisay that I do not think they 
support the plaintiff's contention. 

The récent case of Dillman v. Nadkhoffer,, 119 111. 567, 7 N. E. Rep. 
88, is exactly in point upon the proposition that représentations re- 
garding the validity of a patent right are matters of opinion, and not 
statements of fact, for the making of which a suit for rescission will lie. 
That was a suit to rescind a sale of patent rights on the ground of false 
and fraudulent représentations in regard to their validity. The repré- 
sentations are set out in the opinion of the court as follows: 

"The défendant represented to plnintiffs that suid improvements were his 
own invention, and that the patents issned thereon were genuine and valid, 
and that they dld notconflict witli or inlringe upan the patents or inventions 
of any one, and particularly those controlled by the Wasliburn & Moen Man- 
ufaoturing Company and J. L. Ellwood, or their llcensees." 

The court iheld that ,these représentations were matters of opinion, 
and not affirmations of fact, and that they did not constitute such fraud- 
ulent statements as were actionable in a court of equity in a suit for 
rescission. 

There is another considération equally fatal to the sufBciency of the 
paragraph. The contraet sought to be rescinded, which is exhibited 
with and made a part of the paragraph, provides for the contingency 
that the defendant's patent may be an infringement on a prior patent, 
or may prpve otherwise invalid. The language of the contraet is as fol- 
lows: 

"I hereby warrant tbe gênai neness and validity of said letters patent, and 
' ill défend tbe same against any and ail suits for infringement to the dates 
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çf said letters patent;; ap4;»']!y, expçn^jBs, qr qosts that Alfred, B. Beeves may 
necessaiily incur, in aiiy way or manner, in or abouti çrconcerning the gen- 
ùihehess or validity of the same, oi* in any suits foi- infringeriient as above 
stàted, will be paid by me, aJid I sball stand indëbted to the said Alfred B. 
Eéévès in said sums; and in ail suits and actions that may be neoessary in 
and about the défense of said lenters patent, and the prosecutions for intringe- 
ment thereof, the said Alfred B. Keeves shall prosecute or maintain the same 
in bis own name, or in my name, as, may be necessary under the laws, sub- 
jeçt to the provisions above stated aa ito çogts and expenses." , 

Sere the plaintiff expressly acceptée! a contract warranting the genu- 
ineness and validity df the patents, and that they were ndt inlringe- 
nientfi on priôr patents. He agreedto prosecute and maintain ail such 
suits and défenses as were necessary, growing eut of intringements or 
otherwise, at the cost and expense of the défendant. The warranty 
covers the whole ground embraced in the alleged false représentation, 
and concluèively demonstrates that the plaintiff did not rely on the ver- 
bal statements, but eleeted to protect himself by an express writlen war- 
raùty. It shows that the contingency of the patents ultiiuately proving 
to be invalid was in the niinds of both contracting parties, and this was 
expressly provided for in the agreenoent. In snch a case, the vendor 
eannot be hdd liable for a false représentation mâde prior to the agree- 
menti whicb is fully provided for and guarded against therein, vvhere 
tiothing appears to show, as in thé case hère, that the vendor has been 
guilty ofauy artifice, or of the use of other means, to prevent the pur- 
chaser froni examining and judging for himself. Hère the purciiaser 
has exacted a writteb warranty carefully protecting himseli' from injury, 
if the représentations of the défendant in regard, to the valiiiity of the 
patent should prove Unfounded. In such case the pùrehaser must be 
content with the security which he has understandingly and voluntarily 
'ftcèepted. The case oï ÙiRman w. NûdleJiqff'er, swpra, ia iu point, and is 
décisive of this propositioM. 

There is another reason why this paragraph is insufficient. It does 
not allège that the plaintiff, prior to the bringing.of the suit, returned 
or ôHered to return the patents to the défendant, and thus place him in 
ààt.u'qwo\ nor does it sh'''iv any sufficient excuse for his lailure so to do. 
It is too well settled to jUstify citations that, before £(0 agreeinent eau be 
rescinded, the plaintiff must hâve dohe ail in his power, and with 
promptness.to place the delendantfe stafM ÇHO. For thèse reasons the 
paragraph must be heldbad. 

3. The second paragraph of the complaint allèges that, on the 3d day 
of April, 1891, the plaintifif and défendant Corning entered into a writ- 
tén contract, a copy of which is made part of the paragraph, by the 
tentlSbl wi)ich the défendant sold and transierred to the plàintitf, for $30,- 
000',; oertiftin patent rightk for an ïmproveuient in balihg presses. The 
^ttiliWds'dri which a reseîésidn is sôujgbt are as follo*s: 

"I^aintiff fUrther avers that said contract wa^ entered into, ànd said sale 
waseffected, in the county of Bartliolomew, and state of Indiana; tliSt de- 
fendant Gorriing has newerifiled'With Mjeclerk of tlie court of said county 
copiesof said lettres patent, or eilher of them, dulyauthentioated or other- 
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wise, nor haa he at stny time made affldavit before such clerk that aueh let- 
ters patent, or either of them, are genuine, and bave not been revoked of 
annull^, and that he bas or had full authority to bârter the riphts so patr 
ented; nor bas be flled such àfBdaVit in the office of said clerk, as required by 
tbe statute of Indiana. " 

The provision of the statute relied upon is as follows: 

"It shall be unlawful for any person to sell or barter, or to offer to sell or 
barter, any patent right, or any right which such person shall allège to be a 
patent right, in ^ny county within tbis state, witbout first flling with the 
clerk of the court of such county copies of the letters patent, duly authenti- 
cated, and at the same time swearing or affirining to an alBdavit, béforé sucb 
clerk, that such letters are genuine, and hâve not been revoked or annuUed, 
and that he bas full authority to aell or barter the lighfc so patented; which 
afiSdavit shall also set forth his name, âge, occupation, and résidence, and, if 
an agent, the name, occupation, and résidence of his principal. A copy of 
this affldavit shall be flled in the office of said clerk, and said clerk shall give 
acopy of said aflSdavit to the applicant, w ho shall exhibit the same tb any 
person, on, demand." Rev. St. Ind. 1881, § 6054. 

The sufficiency of this paragraph hinges on the conatitutionalitysof the 
above section. 

Counsel for the défendant earnestly insist that this section of the state 
statute is invalid— (1) Because it requires évidence of the contract be- 
yond that provided by congressi and placés restrictions upon the as- 
signment of the contract, evidenced by the patent, beyond the restric- 
tions established by sections 4883, 4884, 4898, Rev. St. U. S. 1878, 
and is tberefore in dérogation of the right of congress "to promote the 
progress of science and useful arts, by securing for limited times, to 
authors and inveiitors, the exclusive right to their respective writings 
and discoveries." Const. U. S. art. 1, § 8. (2) Because the statute is 
in violation of the fonrteenth amendment of the constitution of the 
United States, aa it imposes peculiar and unreasonable restrictions upon 
the patentée beyond those imposed upon owners of other kinds of prop- 
erty, and thus abridges the privilèges and immunities of the défendant 
as a citizen of thé United States. (3) Because, assuming that the state, 
in the exercise of its police power, has the right to place restrictions 
upon the asaignment of patent rights, the state statute is for the protec- 
tion of the citizens of Indiana against their own tendency to spéculation, 
and is paternal in its character, — a species of législation which is répug- 
nant to the whole theory of our government, and is tberefore uncon- 
stitutional. 

First. Aside from the statute, an inventor poasesses no exclusive prop- 
erty or right in his invention. Others may appropriate it, and the in- 
ventor can obtain no redress in the courts, in the absence of a statute 
securing to him his invention, and giving him a right of action for its 
invasion. This doubtless grows out of the fact that an invention is an 
intellectual conception, and exista simply in notion, and in its nature is 
incapable of corporeal possession. In view of this fact, andto stimu- 
late and reward inventive genius, the constitution conferrèd upon con- 
gress thé power to ^ecure to inventors, for limited times, the exclusive 
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right to theit discovèries,— not as a monopoly, but as a fàîr recompense 
for the labot and expense incurred in producing and perfecting their in- 
ventions. Côngress, at an éarly day, gave practical effect to this con- 
Btitutibnaî provision by the énàctment of a System of patent laws, wbich, 
with some changes and additions, yet stands upon the statuts book. 
The rigbt secured by a patent is a covenant by the United States that it 
will, through'iits- courts, exdlude ail persons from making, using, or 
veflding the thing invented^ The patent itself is simply the évidence 
of the bobtract which is eiecuted to give effect to the right created and 
seCiired by the st^tute. The patent right is assignable, because côngress 
ba^ 'sQ .'dgçlwed, (Rev. St.'_ p, S. 1878, § 4898,) like other contract 
rights. ijo législation, hpw^ver, was necessary to make the right as- 
signable whenit had beeumade property. 

An ipvention secured by patent is property, and as much entitled to 
protection as other pilt>perty. Ganimeyer v. Newton, 94 U. S. 225. The 
right of the' patentée, under letters patent for ah invention gr?inted by 
the United States, is exclusive of the government, as well as ail others; 
and the government cannot use the patent without a, license or com- 
pensation to the owner. James v. Carnpbell, 104 U. S". 356. The pat- 
ented products of the invention become tangible property, and fall within 
theicommon rbass, while: the conception of the mind embodied in the 
invention and secured by the patent becomes clothed with the attributes 
ofincorpbreal property* Asio the tangible products of an invention, 
it is settled bythe case ùf'Fatterson v. Kentucky, 97 U. S. 501, that they 
fall within ttee domain of thé police power of the state. That species 
of property issubject to taxation, and to the payment of debts, as other 
Personal property. The national power will be fully satisfied if the 
property created by the patent be, for the time beirig, enjoyed and used 
exclusively, so far as under the policy of the several states the property 
shall be deemed fit for toleratibn and use. There is no need of giving 
this power any broader construction in order to attain the end for which 
it was granted. 

While the tangible products of an invention, like other tangible prop- 
«rty, aresubject to the police power of the state, it isclaimed that the 
incorporeal: property created and secured by the sta,tute in the invention 
itseli does not lie within the domain of the police power of the state. 
"In 'thé American consti tu tiorial System the power to establish régula- 
tions of police bas been left with the states, and cannot be assumed by 
the national government." Cooley, Const. Lim. 574. "As the fédéral 
législature cannot eriact police régulations which will j'ield the citizens 
of the state just protection, itmust be that the state législatures may en- 
act such législation, or the citizens be left without protection." New v. 
Walker-, 108 Ind.' 365, 9 N. E. Rep. 386. In this power is embraced 
■what Mr. Chief Justice Maeshall, in Gibbons v. Ogden, 9 Wheat. 1, 
calls that "ionmense maas of. législation which embraces everything 
within the territory of the state, not surrendered to the gênerai govern- 
ment; ail which can be niost advântageously exercised by the states 
themselves." The police power is one of wide scope, whose limits are 



EEEVES r. COKNINQ. 785 

susceptible of no précise définition. Blackstone defînes thîs power to 

be— 

"The due régulation and domestic order of the kingdom, whereby the in- 

babitants of a state, like members of a well-governed family, are bound to 

conform their gênerai behavior to the rulea of propriety, good neighbor- 

hood, and good manners, and to be décent, industrious, and inofiensive in 

their respective stations." 4 BI. Comm. 162. 

Judge Cooley says: 

"The police power of a state, in a eomprehensive sensé, embraces the 
■wfaole syStem of internai régulation by which the state seeks, not only to 
préserve the public order and to prevent offenses against the state, but also 
to establish for the intercourse of citizens with citizens those rules of good 
manners; and good neighborhood which are calcuiated to prevent conflict of 
rights, and to insure to each the uninterrupted enjoyment of his own, so far 
as it is reasonably consistent with a like enjoyment of rights byothers." 
Cooley, Const. Lim. 572. 

Mr. Justice Harlan, in Pattereon v. Kentucky, 97 U. S. 501, says: 
"By the settled doctrine of this court, the power extends, at least, to the 
protection of the lives, the health, and the property of the coramunity against 
the injudicious exercise by any citizen of his own rights." 

The protection of the citizen from fraud and imposition evidently 
falls veithip the just limita of the police power. This power reaches ail 
persons and things within the state, and it may be rightfuUy exercised 
by the state over them, unless the power is denied by constitutional 
limitation, or by an act of congress, or a treaty made pnrsuant to the 
constitution. The right of the state to make reasonable police régula- 
tions to prqtect the purchaser of the incorporeal property created by 
the patent laws from fraud and imposition in its sale is not denied to 
the States in express terms, either by the fédéral constitution or by the 
laws enacted by congress. This power originally and inherently be- 
longçd to the states, and it yet remains with them, unless impliedly 
taken away by a fair construction of the constitution, or the laws enact- 
ed in pursuance thereof, Whether this power may be exercised by the 
stales in regard to patent rights dépends on the object, purpose, and 
scope of the patent laws. "The sole object and purpose of the laws," 
said Mr. Justice Miller,* (7n re Bromahcm, 18 Fed. Rep. 62,) "which 
constitute the patent and copyright System, is to give to the author and 
the inventer a monopoly of what he bas written or discovered, that no 
one else shall make or use or sell his writings or his invention without his 
permission] and what is granted to hini is the exclusive right; not the 
abstract right, but the right in him to the exclusion of everybody else. 
* * * The purposes of the patent law and the constitutional provi- 
sion are answered when the patentée is protected against compétition 
in the use of. his invention by others, and when the law prevents others 
from infringing on his exclusive right to make, use, and sell the object 
to be accomplished. This proposition is fuUy supported by the sut 
preme coyrt in the case oi PaXterson v. Kentucky,^! U. S. 501. That 
case also cites with approval the following language of the suprême 
court of Ohio in the case of Jordon v. Overseers, 4 Ohio, 295: 'The soU 
v.5lF.no.l2— 50 
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ôperatîbii 6f the statuteS [the patent law's]is to ehable hitn [tbe invantor] 
to prevent others from using; the product of his labors, except with his 
CQhsènt.'; But his oWii right of usîliiÉt -Is not ènïargéd Ôi- àffeiBtëd . ■ Therè 
r^'j]()is,i.tîS iij him , &è, iii ëvery ,Qthêr , 'ëitjzèn, the powèi' to manage" his 
propefty or td give «jl^recïtion to his ïàbors,at his plçasùrè, .^ubject to the 
paramount claims of Society, which r6q\iire that his enjoymént may be 
modified by the exigencies of the community to which he belongs, and 
regu|^^^d, by, laws wbjipjj render it subservient to the gênerai welfare, if 
heldtia^bject to state, fi^ij'irol.' The : principle is reafGrœed iù Webber y. 

vwgimaym V. sJ 344." ■, ,::, 

Thé j section in question in no way conflicts with this exclusive right. 
Thé ftght to exolade others is as 'perfect, and can be as v adily and 
StritièeStly énforted, shice, as Këfore; the passage of the law. It im- 
poses ia'o nardship on hotiest dealers^ d,nd, if it hiftdèrs dishonest ones, 
it ought the piore to rnerit the approval of the court. Tn no just sénse 
is it hostiiàto patent ïiglits. Its reqtiîremertts are sitriple and easy of 
çëtri^liàïicè. Itreq]liirëè irto judiciaifexàiïiinatiori. Ail that it requires 
il tïiàt thè éèîlèr sh^ file cppies of thë'letters patent, duly authenticàt- 
ed, and at the samè time make and file an afïidâvit that the letters are 
gétltiîïiWftbàt is, nol ftjr^ed or fràtidulent, and that thtey hâve riot been 
rëvbked (ir àtiiSailed. It does not Vequire hini tO stâté that there is no 
otfiëf i^teht covéring ihè'same îhVentibn, nor that the article or process 
patéateil is Onefor''T^hiëh a yalid patetot inight bè issued. It does not 
injpede'tbé côbrse df 'cDipraercè. It « conlpels an exhibition 

o^'the* sMi'cô oï titlë, ând a déscrijition of the thing Ofifered for sale. 
It càsts' ttô itbputatioii ;bï dishbnëtty on the Ovraers of patent righta. 
Its 'sole pli^'oseis, by reqtiiring a public registry conveniently accessi- 
ble to jiûrthsîsers, tô protèlst them, atid to inspire them with' confidence 
in' the seileri'and thuB tb facilitate, râther than hîttder, hobest traSic. 
It is a niàtt'ër pf comnion knowledge, tefcbgnized alike by courts and leg- 
islators, ihat patent rights hâve been tis'ed as a prolific instrument of 
fraud and iinpbsition. ■ ' A just raeasure of protection rend ers some law, 
domestic/àiid local in its chàracter, a matter of propef' législative cogni- 
zance. Thfeèé is lio express grant Of power to congr'ess enabling it to pro- 
tect purchdsef^. The exercise of this power by bongress is but inci- 
dental, îf àt ail, undër tlié^rant to secare inveritorsJ Congress has no 
power, exbresà or implièil, to give a fqll measure of protection. The 
most it dbùld do w:Ould Ijje to requirë iregistry in its own records. It 
could not Bilforçe régisti'ation in state records. Hence, if any power 
to providé à tèmedy'èxiét'g, it resides'with and mùst be provided by the 
statës, Ithink such ppiwef exists in thë state. The provision in ques- 
tion àffords such protecfîop to purchasers, whileit imposes no unjust 
burdeb pn'honfest dealers. ; It dépriyesthe owhér bf a ptttentof no right 
or iriirnuhi^y'jàstïy his oiivh, nor does it,iJi any just sense^ discriminate 
àgaibst the oV^lîèrs of patèttt rigfits. '' 

The casë3 întfie state courts which hâve denied 'ttis powel" to the 
states hâve fQllBwëd and rested ori'thé authority iof the case of Ex parte 
Eobirmh', 2 ©108.309. PoUowiiig iWs case, the suprême court bf this 
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State, in Machine Co. v. Bvâer, bZ Ind. 454, held the provision in 
question unconstitutional. In Breechbill v. RandçiU, 102 Ind. 528, 1 
N. E. Rep. 362, the court, without dissent, expressly overruled the 
above case, and affirmed the validity of the section in question. The 
décision in BreechbiU v. RandaU, supra, is bottomed on the ground that 
the case QÏ^Expnrt^ Robinson, supra, bas been overruled by the case of 
Patterson y. Kmtucky, 97 U. S. 501. I think the court is correct in 
holding that the case of Ex parte Robinson bas ceased to be authorita- 
tive, and is in effect in conflict with the doctrine of the case of Pair 
terson v. Kmtucky, supra. The case of BreechbîU v. RandaU, supra, bas 
been affirmed and followed by tlie suprême court of this state in Hockttt 
V. State-, 105 Ind. 250, 5 N. E. Rep, 178; New v. Wolker, 108 Ind. 
365, 9 N. E. Rep. 386; Hankey v. Downey, 116 Ind. 118, 18 N. E. 
Rep. 271; Pape v. WrigU, 116 Ind. 502, 19 N. E. Rep. 459; and 
Tescher v. Aferea, 118 Ind. 586, 21 N. E. Rep. 316. The appellate 
court of this state has also affirmed the constitutionality of the provision 
in question. Robertson v. Cooper, 1 Ind. App. 80, 27 N. E. Rep. 104. 

Our attention is called to the case of CasUe v. Hutchinson, 25 Fed. 
Rep. 394, where the second section of the statute of Indiana, requiring 
the seller of the patent tp write the words, " Given for a patent right," 
in any note given for a patent right, and making the failure to do so a 
criminaloffense, was held to be unconstitutional. This décision may well 
be supported on the ground of an unjust and unauthorized discrimina- 
tion. It singles out notes given for patent rights from the common 
mass of such property, and requires them, to be valid, to show on 
their face the nature of their considération. Such discrimination 
would seem to render the second section of the statute unconstitu- 
tional. If the section had required ail notes to exhibit on their lace 
the considération for which they were given, a very diti'erent question 
would bave been presented. In my opinion, the case of Castle v. Butck- 
inson, supra, is correctly decided; but it by no means is décisive of the 
question under considération. 

In the section before me there is an entire absence of hostile intent, 
either in the language employed, or in the circumstances giving rise to 
its enactnient. It in no just sensé discriminâtes against the ownera 
of patents. It is uniforn» in its opération. It applies alike to foreign 
as well as domestic patents; to ail citizens of Indiana, as well as to ail 
résidents of other states and countries; to ail sellers of patent rig;hts, 
whether as owners or agents. It applies to patent rights aloue, because, 
unlike promissory notes given for patent rights, there are no other rights 
which can be put in the same category, or whiçh expérience bas shovvn 
to require the same police régulation. They are the only speuies of in- 
corjjoreal rights which can be regulated in the manner provitied by the 
statute. The lawmaking power must be the judge of the necessity of 
police régulations for any species of property. When it recognizes the 
necessity and rap.plies the remedy, the law cannot be adjudged invaîid, 
merely beçause it aiiplies to a particular commodity, or to the sellers of 
that commodity. Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Çt. Rep. 
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992, 1257. ' Thèse consideratioùs lead me to the donclusion that the 
proviàion in' qiiestion is not invalid as being in conflict with section 8 
of article 1 oftïiè constitution of the United States, granting to congress 
the power tô sècure to inventors the exclusive right to their diseoveries, 
nor with the laws passed in pursuance thereof. 

Second. The statutory provision in question is not in conflict with the 
fourteënth at^iendment of the constitution of the United States. It im- 
poses no péculiar or unreasona.ble restrictions upon the patentée, nor 
does it in ahy manner abridge the privilèges and imtounities of the de- 
fendant aâ a citizen of the United States. This provision is a legitimate 
exercise of thè police power of the state for the prévention of fraud, and 
is not inèonsistent with the constitutional provision or the laws relat- 
ing tô patents. It is the settled doctrine of the suprême court that, as 
governménf iië organized for the, purpose, among others, of preserving 
thei pùblîc morals, and preventing fraud and injury, it cannot divest it- 
self of the jiôvver to provide for thèse objects; ahd that the fourteënth 
amendnaent Was not designëd to interfère with thé exercise of that power 
by the staté. Butèhers' Union Slaughtér-Hôuse Go. v. Orescent City, etc. , 
Oo., 111 U.S. 746, 4Sup. Ct. Rep. 652; Barbier^. QonnoUy, 113U..S. 
27, 5 Siii). Ct. Rep.357; Yick Wà V. HopUm, 118 U. S. 356, 6 Stip. Ct. 
Re^. 1064; Mûgler v. Kansas, 123 U. S. 623, 8 Sup; Ct. Rep. 273; Powdl 
V. PemdyUjinîa, 127 U. S. 678. 8 Sup. Ct. Rep. 992, 1257. The case 
last cited 'ifully discusses the scope of the foiirteenth amendnient, and 
clearly shbws that it d06s not limit the proper exercise of the police 
power ôf thestiites. As there can be no doubt that the prévention of 
îraud falls Within the narrowest deflnitionof the "police power,"'it would 
seem tobecléar that the stalute in question does not conflict with that 
amendment. 

Third. Liltle need be said in respect of the contention that the p4"ovi- 
sion of the state statute is for the protection ofthe citizens ofindiana 
against their own téndency to spéculation, and is paternal in its char- 
acter, and is a species of législation répugnant to the theory of our gov.; 
ernment, and ig therefore ùnconstitirtional. It is a doctrine as novel as 
it is unsoùnd that the courts are clothed with rightful power to adjiidge 
a statute, 'duly enactëd, linconstitdtional on the sole ground that thé 
court inây think that the législation in question does not conforni tô our 
theory of gôvernment. Should such a déviation ôccnr, its correction 
belongs ,tb' %hë p'eople, and the appropriate remedy is to be sought through 
the ballôt'b'ôx'. The highest exertion of judicial power is invoked when 
a court is ëallèd upon to nilllify the solemn act of a co-ordinàté depa'rt- 
ment of thégôverament.'' It is a power to be exercised with gteat cau- 
tion and rëluctance. It should neverbe exercised unless the Court fééls 
aii unhesîtatingassurÈince that the statute in question is in clearàndpal- 
pable ëôhflict'with the constitution. Sueh is not the Case hère. The as- 
sumptiônthàt the provision under considération îs'peculiar or Untisual, 
because it "seëks tô check improvidence, is without foiindation. The 
statute bôoksabôtind with instances ôf législation having this object in 
viëW, whbfee pfopriety and validity are unquestionable. The laws re- 
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straining the use of întoxicating drinks, those against betting on guoies 
of chance, and those forbiddingdealing in options, are instances of légis- 
lation of a paternal character, and are aimed to restrain the popular hab- 
its of improvidence and spéculation. In iny opinion the second para- 
graph States a good cause of action, and the démarrer thereto is over- 
ruled. 



SmalIj V. Westchester Fire Ins. Co. 

{Circuit Court, D. Indiana. August 6, 1893.) 

No. 8,203. 

1. FiBE Insurance — Titlb to Pbopektt— Conditions aoainst Litigation. 

A policy of insuranoe on perâonal property was conditloned to becomé void If the 
title or possession of the property shçuld "be now, or hereafter become, involved 
In litigation, " vinless consent in writing was indorsed thereon by the company. 
The policy and the property were assigned to a hank, and the company gave its 
consent in writing to the transf^r of the policy. A judgment creditors' bill was 
brought against the insured, and the bank was made party thereto, and was ad- 
gudged to hold the property in trust for the plaintiffs in the bill, but, becbming in- 
solvent vendente Ute, a receiver was appointed. The insured property was de- 
stroyed by fire after the suit, and before final decree. Held that, by consenting to 
the transfer of the policy, the company impliedly consented to the transfer of the 
property insured thereby; and that the creditors' suit did not involve, eithér title 
or possession, within the meaning of the condition. 

■S. Same — Tkansfer op Pouot— Receivership. 

When the fire oocurred the company became liable to the hank, and the subse- 
quently appointed receiver oould recover on the policy, as, after the fire, it became 
a chose in action, and assignable without the company's consent. 
3. Same. 

The decree appointing the receiver did not operate by relation so as to vest the 
title in him as of the date of the commencement of the suit, and before tlie fire, 
and hence could not be considered a violation of a condition against any change of 
title without the company's consent. 

i. Bame — Vauditt of Cîondition — Public Poliot. 

A condition in an insurance policy that it shall become vold if the title or posses- 
sion of the property is, or shall become, involved in litigation, is not against public 
policy, but is intended to protect the insurer from carrying insurance on property 
wbere the tille or possession is sodoubtful as to become involved in litigation; but 
such condition does not apply to litigation involving no question of title or posses- 
sion adverse to that of the assured. 

5. Same — Fokbign Companieb— Présomptions. 

In an action in a fédéral court on a fire policy issued within the state, and on 
propertythere situated, by a foreign insurance company, It will be presumed, noth- 
ing appearing to the contrary, that the company has complied wlth the statutes 
prescribing the conditions upon which foreign insurance companies may do busi- 
ness within the state ; and the vàlidity of conditions contain^d in the policy hiust 
therefore be determined by the state law. 

6. Same — Conditions Limitinq Time of Suit. 

Where the statute of a state ^Rev. St. Ind. § 8770) relating to foreign insurance 
companies provides that no condition, in a fire policy shall be valid which prdhibits 
the bringing of a suit thereon after the expiration of any period less than three 
years, a condition in a policy in violation thereof will be held void by the fédéral 
courts. .... ' ' 

7. Same. - • 

An agreement in such case that, if suit shall be brought after the expiration of 
one year, the'làpse of time shall be deemed conclusive évidence against the validity 
of the clalm, is equally invalid, as it attempts to Eiccomplish by indirection what la 
expressly .forhidden by statute. : , 
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< AtlMW: AcûoD by Joseï>HJC. SHiàll, ae reoéiver of'theCity National 
Bank ôf Lawrënceburgh, agaiûSt the Westcheâter Fire Insurance Com- 
pany on -ai 'poMcy ofinsuraiieej'Heard on demurrer to certain para- 
graphs of thé answer. Deïïi'ïirrer sustained. 

Hanfisd; Calkim, for plahitiff, 

Finch & Mnch, for défendant. 

Bakeb, District Judge. The complaint is npon a policy of fire in- 
suraiice. On the 4th day of December, 1882, the delèndant executed. 
to Henry Fitch, of Lawrenceburgh, Ind,, a policy for one year, which 
is copied in the complaint, insuring against loss or damage by fire, to 
the amount of 82,000, certain piles and stacks of lumber owned by 
Fitch, and situated in his yards at Lawrenceburgh, The policy was as- 
signed on the 2d day of Auguat, 1883, by Fitch to the City National 
Bank ot Lawrenceburgh, to which the défendant gave its consent by 
written indorsement on the policy. On the 14th day of November, 1883, 
the lumber so';,insured, being of the value of $20,000, was destroyed by 
fire, and due proof of loss wos made. The défendant answered in five 
paragraphe, çpnèisting of a gênerai déniai and four spécial paragraphs. 
Tbe plaintiÈf demurred to the 2d, 3d, and 5th paragraphs of answer. 

1. The sepOnd paragraph of answer allèges, in substance, that it is 
provided by the policy in suit that "it shall be void if the title or pos- 
session " qftH^, property insured '^be now or hereàlter become involved 
in litigation;" that alter the issuance of said policy ^ and before the loss 
herein sued for, the title arid possession of the prôperty insured became 
involved iri litigation, as s^fetedj that during the year 1883, and after 
August 2d of that year, the First National Bank of Indianapolis, Ind., 
and many others, recoveréd judgnient in the Dearborn circuit court in 
this district against Henry Fitch for large sums of money, and took out 

writs of eX'éfc'utipn, which on th^ • day of September, 1883, came 

to the harids of the sheriflT of said county; that thereupon said First Na- 
tional Bank and others filed a creditors' bill in said Dearborn circuit 
court against Henry Fitch and the City National Bank of Lawrence- 
burgh, showing that Fitch, at and about the 2d day of August, 1883, 
had ti:an3ferrëd ail of bis propërty to the City Nstibiiai Bank fraudu- 
lentiy, without considération, and with intent to cheat, hinder, and de- 
lay his creditors, of which intent the said bank had full notice and 
knowledgej.that such prpçeédinga weye had that said City National 
Bank and said Fitch and the olher défendants to said action appeared 
and filed a|)àyf6raputting,^,i'4 questions lu issue, and thé cause came on 
for trial at the next ensuing term of the Eipley circuit court, into which 
the cause had been removed, and the court fouud the facts in said bill 
to be truè,;an^ held that the, prppérty should be held by the bank in 
trust for the cMitors of said Fitch. 

The second patagraph îà predicâtéd oh the exceptional clause in tha 
policy, to wit: 

"Thla pbl}c3?:Bl)al] becpmëjVoidurilpISSi, consent in writlng is indorsed by tha 
çoinpHny hereon in eachioCtiie. fojlowing instances, viz,: (1) If * * * 
the title or possession be now, or hereafter become, iiivolvèd in litigation." 
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The policy, and the property insured thereby, .wëre transferred by 
Fitch to the bank on the 2d day of August, 1883, and the Company 
gave its consent in writing to the transferof the policy. The transfèr of 
the policy was notice to the company of the transfèr of the property^ 
By its consent to the transfèr of the policy, it impliedly consented to the 
transfèr of the property. The transfèr, though fratidulent as to crédit- 
ors, was good as between Fitch and the bank. Fitch's creditors, hav- 
ing recovered judgments at law which they could not collect, filed a cred- 
itors' biU against him and the bank, which was sustained, and the bank 
was decreed to hold the property in trust for the creditors. The trans- 
fèr of the property was not set aside as void, but the bank was adjudged 
to hold it in trust for the plaintiffs in the bill. And as, pendente lite, 
the bank had become insolvent, and had passed by order of the conip- 
troller into the hands of a receiver, and had thus become incapable of 
actiug as trustée, the plaintiff was appointed, by order of the court, re- 
ceiver of the property. The fire occurred alter the bringing of the bill, 
and before the final decree. The défendant, by virtue of its consent to 
the aissignment of the policy, ànd its implied consent to the. change of 
the possession of the property, cannot question its liability on account 
of the transfèr of the property by Fitch to the bank. Hence, when the 
fire occurred, it became liable to the bank, and, if the bank could bave 
recovered, the plaintiff, as receiver, can recover, as the policy, after the 
fire, becatoe a chose in action, and assignable without the conipany's 
consent. The précise question, then,' is, did the suit by the creditors, 
to hâve it decreed that the bank' should hold the property in trust for 
them, render the policy void by virtue of the foregoing condition? 

It is argued that the condition is void as against public policy. Prop- 
erly constraed, I do not think the provision in question can be held in 
contravention of public policy. Such a condition is a reasonable one 
to secure the Insurance company against the danger incident to adoubt- 
ful and litigated titleor possession. The manifest purpose of the con- 
dition is to protect the insurer from the risk of carrying Insurance on 
the property when the title or possession of the assured is so doubtlul as 
to be or become involved in litigation. Such being the object of the 
condition, the litigation must be such. as to involve a claim of title or 
possession adverse to the title or possession of the assured. A condi- 
tion thus guarding the insurer against the increased risk incident to a 
litigated title or possession cannot be said to violate any rule of sound 
public policy. The question still remains, how ought such a condition 
to be construed? Unquestionably, the condition must be strictly con- 
strued as against the insurer, sothat effect may be given to the policy, 
if it can be done without a disregard of the plain letter of the contract. 
Benignse fadendse simt interpretationea propter simpliciiatem laicorum ut res 
■nuigis valeat quam pereat. A condition "crouched unseen in the jungle 
of printed matter with which a modem policy is overgrown" is strictly 
construed, to avoid a forfeiture. Van Schokk v. Insurance Co., 68 N. Y. 
434. In Insurance Co. v. Norton, 96 U. S. 234, on page 242, it is said: 

"Forfeitures are not favored in the law. They are ofteo the means o( 
great oppression and injustice." 
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In Insurance Qo.v. Vwdue, 126 Ind. 410, 415, 26 N:. E. Rep. 119, 
121, it is said: 

"Provisions intended tb create a forfeiture, wherever found, are strictiy 
constraect, ini order to aveit a forfeiture; but such provisions are restricted, 
with ^spécial pare and strictnèss, in contracts of insurance, the courts, with 
an almost unanimous voice, deciding tbat such contracts, because of their 
peculiar cbaracter, shaU be strictiy and rigidly construed against tlie insur- 
ance company, wherever a strict construction is necessary to prevent the for- 
feiture of Ihe ppllCy. " 

Such a, constTtiction is manifestly just. The conditions epibodied in 
modem poliçies are carefully prepared for the insurance companies by 
counsel learned in the law, and it is plainly right that every doubt 
should be resoîved against those who hâve caused the dbubt. First 
Nat. Bank v, IJfirtJord Fïre Ins. Co., 95 U. S, 673; Moulor v^ Insurance 
Cb., lli U.,S,,^36, 4 Supi Ct.Rep. 466. 

Thèse clauses, creatihg a forfeiture, are ordinarily construed to relate 
only to voliiptary acts of the assured which fall plainly within their 
terms. . Courts will pot construe, them as em bracing acts of third parties, 
OF prpceedingSOT invitum, unless, the language of the condition is so plain 
apd expjicit that no other construction can beadopted. Itwould prove 
a source of great injustice and oppression to hold that the acts of third 
parties, or. proceedings in invUum, should defeat a poUcy, unless it was 
;S0 nomina,ted in the condition in plaipand unambiguous terms. Hence 
it.has been held that a condition against incumbrances is not broken by 
a tax lien preated by oppr^tion of law. Hosford v. Insurance Co., 127 
U. S. 404, 8 Sup. Ct. Rep. ;i202. In this case Mr. Justice Gray said: 

"I am instr|ioted by th,e majority of the eoprt to announce the opinion that 
the warranty çonçerning incumbrances includes only incumbrances created 
by the act or with tlie consent of the assured, and not those created by law. " 

So when the policy contained a condition exempting the company 
from liability, "If, without written consent hereon, the property shall 
-hereafter become incumbered in anj' way," it was held to refer to a vol- 
untary incumbranee, and not to a mechanic's lien. Green v. Insurance 
Go., 82 N. Y. 517. On page 519 it is said "that the condition applied 
only to incumbrances creâted by or with the assent of the assured, and 
to the création of which he might apply for the consent of the company, 
and that the irue meaning of the condition was that the assured should 
not incumber the property without first obtaining the written consent 
of the company:." The same condition received the same construction in 
the earlier case of Baley v. Insurance Co., 80 N. Y. 21, where it was 
held not to enabrace "incumbrances by judgraent or other wise, in invitum, 
created by opération of law." In this case it was said, if an involuntary 
lien avoided the policy, the imposition of a tax on the insured property 
would create a forfeiture bf the insurance, and the resuit would be that 
each year whep'the tax became a lien the policy would become void, 
uuleiss the company should consent to reinstate it by waiving the forfei- 
ture. In Insurance Co. v. Fickel, 119 Ind. 155, 21 N. E. Rep. 546, the 
pondition was:, "If the property shall hereafter becppie mortgaged or 
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incumbered, * * * this policy shall benulland void." The court 
said that this condition had no référence to such liens as were created 
bylaw, but that it had référence to such liens onlyas theassured should 
voluntarily place upon the insured property. In Keeney v, Insurance 
Go., 71 N. Y. 396, the policy contained the usual condition concerning 
change of title or possession; and it was held that the appointment of a 
receiver pendente lite, on a bill between copartners, who were the insured, 
was a change neither of title nor possession, although the receiver, who 
was a member of the firm, took actual possession of the property. 

If the bringing of a suit involving the title or possession of the prop- 
erty against the assured ipso facto avoids the Insurance, then every 
policy holder, when sued, loses, eo instanti, his Insurance. The assured 
can no more prevent the institution of a suit involving the title or pos- 
session of the insured properly than he can the accruing of a tax lien, a 
judgment or a mechanic's lien. The bringing of a suit is a proceeding 
in invitum. It is usually brought without consul ting the défendant, 
and it would ordinarily be impossible to apply to the Company for the 
consent necessary to save a forfeiture. It would seem that the condi- 
tion in question ought to be construed as applying bnly to voluntary liti- 
gation involving the title or possession of the property insured. 

Again, as has already been stated, the suit, to wbrk a forfeiture, must 
be one directly involving a claim to the title or possession of the prop- 
erty adverse to the title or possession of the assured. The lis pmdens of 
a creditors' bill is an équitable levy, and secures priority of lien to the 
complainants. TUford v. Burnham, 7 Dana, 109; MiUer y. Sherry, 2 
Wall. 237; Edgell v. Haywood, 3 Atk. 357; Corning v. White, 2 Paige, 
567. A suit by creditors' bill does not ordinarily or necessarily in volve 
the title or possession of property any more than does the levy of an 
ordinary exécution at law. The purpose of the suit was to secure and 
enforce an équitable levy and exécution. Hence neither the title nor 
possession of Fitch or of the bank was involved in litigation, within the 
true construction of the condition. The suit was not one in which the 
issue directly involved either title or possession. If the title or posses- 
sion were to be affected, the effect was consequential, and not the direct 
resuit of the litigation. The bill had the same object in view as an exé- 
cution at law, to fasten a spécifie lien on the property, with the ulterior 
purpose of exposing it to sale. For thèse reasons this paragraph must 
be held bad. 

2. The third paragraph of the answer allèges, in substance, that it is 
provided by said policy that — 

"No suit or action against this company for the recovery of any claim by 
virtue of this policy shall be sustainabie in any court of law or equity uuless 
such suit or action shall be commenced within twelve months next after the 
tire shall haveoccurred. Should any suit be coianaenced against this comuany 
after the expiration of the aforesaid twelve months, the lapse of time shall be 
taken and deemed as conclusive évidence against the validity of such claim." 

That tlie property insured, and for the loss of which this action is 
brought, was destroyed by fire on the 14th day of November, 1883, and 
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tbàttMs feuitiû rêcovCT'tberiefot' was nôt cpmmenêed u tbe 20th daj 
c|f'Nôf&ifl'bé!f,^886. ï%ie p(}licy;0f insuïarice was èxècuted ia thi^state, 
sfriâ'-iyisIVëdB agalnst losa» or damage by fire property isitiiàted , .therein. 
Althotïg^ the 'défendant is-aforeign-insurance campanyj in the absence 
ô€;kttythitïg to the contrary appearingj it will be presïimed that it had 
éôiiipilfed 'With the la\^>s 6f this state rélating to for«ign..ansurance com- 
patiite^'âhd' prescfifeitig the conditions on whieh they iway carry on the 
business Of insUrance thérein. The validity of the condition contained 
in the jjcîlîcy tiïust therefore bedetearmined by the law of this state. Sec- 
tion 87TÔ M the Revisçd Statutes of Indiana was in force at the time of 
the éxecûîïon of thé f)blioy in suit. That section provides that — 

"Nosnçhi[foreign] in^Ùraricè eompariy shall insert any condition, in any 
policy heréi«ftér îssued, té^uirîiig thé jtssured to give a notice forthwith, or 
\vilhih tti'è'jjerîàd of timë lëss thàn fivédàys, of thé loss of the insuied prop- 
eHy; nor SihîiîMny conditioi» be insérted in any such policy requiring the in- 
8ii*ed' toi proeAe the^certificate of the.nearest justice of, th^ peace, mayor, 
Juflg«i :clergyinan, protheriofflçial or peison, of such loss, or the amount of 
suçS. loss;; and any provisipti or condition çpritrary to the provisions of this 
s^^iOlj, pr any condition in said policy, insertéd to avoid the provisions of 
this ééctibn, shall bë void; and no condition Or agreemeut not to sue for a pe- 
riod of less than threè yearà shall be valid." ' 

The agreement to bring no suit or action on this policy, unless it 
should' be brought withinione year, is within the express language of 
ttie 8(a*ïitë, and must be held invalid; Insurance Co. v. jBmi, 111 Ind. 
281, lâ'N-. E. Rep. 315; Bickd v. Insurance Cb.,H9 Ind. 291, 21 N. 
E.Èdpi 82S', State V. Insurance Co. of Aorth America, 115 Ind. 257, 17 
N; E. Rëp. 574. 

The agreement that, sboald any suit be cominenced against the Com- 
pany after the expiration of one year, the lapse of time shall be taken 
and déemed conclusive évidence against the validity of such claim , is 
equally iUvalid. It atteinpta to accomplish by indirection what is for- 
bidden tb be done directly. A court ought not to permit a salutary 
provision of the statu te to be defeated by a mère artlul évasion. This 
paragraph of answer is badï 

8. The fifth paragraph of the answôr allèges in substance that it is 
provided in éàid policy that, if any change sliall take place in the title 
or possession of the property jwhethér by sale, transfer, or conveyance, 
in whole or in part, or by légal process or judicial decree, then said pol- 
icy shall be Void; that before the loss herein sued for^ during t;he year 
1883, the foUowing action was taken regarding the property insured by 
sàid policy, to wit, the First National Bank of Indianapolis, and many 
others, recovered judgments in the Dearborn circuit court against Henry 
Fitch fof large sums of mdnèy, and took out writs of exécution, whieh 
, phtHë 'dayofSeptember, 1883, came to thehands of the sheriff 

■of^,said coupily;. ,fbat thereupon the Fiji^st "National Bank of Indianapolis 
and others flled a creditors' bill in the Dearborn circuit court against 
Fitch and the Oîty National Bank of Lawrenceburgh, showing that Fitch, 
atandaboUt the 2d day of Auguste 1883, had transferred ail of his 
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pfoperty to the City Nationdl Bank, fraudulently, without consàderation, 
and v^ith intenc to cheàt, hiiMer, and d'elay his creditoray of which in- 
tënt the said bank had fuU notice and knowledge; that FitcH, the City 
National Bank, and the other défendants appeared to said suit and filèd 
answers, putting said questions in isstte; that a triial was had in the 
Ripley circuit court, to which the cause had been removed, and the 
court found the facts in said bill to be true, and adjudged 'that the prop- 
erty so transf'erred to said bank was held by it in trust for the benefit 
of the creditors of said Fitch, and appointed plaintiff recéiver of th© 
prpperty of Fitch in the banda ôf said bank; that by said action and' 
jufJgment the title and possession of said pïoperty were transferred and 
conveyed to the plaintiff", as of the daté of -^ , 1883; when said ac- 
tion to subject the property of Fitch to the payment of bis debts was be- 
gun; that the défendant nevëf consentéd to anything that occurred at 
said suit, arid never consentéd to the transfer of said property to the 
plaintifi. : 

This paragraph of answer is bad. The institution and pendency of 
the suit by thé creditors of Fitch against him and the City National 
Bank of Ijawrenceburgh wrought no change in the title or possession of 
the property insured. This proposition seems too plain to require argu- 
ment or authority. No receiver was appointed in that suit until after 
the loss by fire had occurred, and a right of action thereforhad accrued. 
The answer is pleaded on the theory that the judgment thereafter ren- 
dered by which a receiver for the insured J)roperty was appointed and 
authorized to take possession operated by relation as an appointment 
and possession from the time the suit was brought. Provisions intend- 
ed to create a forfeiture are strictly construed to avert a forfeiture, Such 
provisions are not favorites of the law. Theyare construed with spécial 
care and strictness against the insurance company, whenever a strict con- 
struction is necessary to avoid a forfeiture of the policy. Unless the act 
claimed to work a forfeiture is forbidden, either in express terms or by 
fair and necessary implication, no forfeiture is created. Hère no forfei- 
ture can be claimed, unless a rétroactive force is given to the appoint- 
ment and possession of the receiver, even if it be conceded that the ap- 
pointment arid possession of a receiver would work a change in title or 
possession. Whether the appointment and possession of a receiver would 
work a change in title or possession, it is not necessary now to décide. 
See Keeney v. Insurance Co., 71 N. Y. 396; Thompsm, v. Insurance Co., 
136 U. S. 297, 10 Sup. Ct. Rep. 1019. The doctrine of relation is a 
fiction of law. It is that doctrine by which an act is made to produce 
the same effect as if it had occurred at an antécédent period. This prin- 
ciple will not be allowed opération where it would work an injury to 
third parties. Fite v. Doe, i Blackf. 127; Jackson v. Bard, 4 Johns. 
230, It is never invoked except in furtherance of justice. See cases 
supra; Jachonv. Bull, 1 Johns. Cas. 81; Jackson V. Raymond, 1 Johns. 
Cas. 86; Jackson v. McGaU, 3 Cow. 75; Ashley v. Eberts, 22 Ind. 55; 
Lynch v. De Bernai, 9 WaU. 315; G'ihson v. Chouteau, 13 Wall. 92. In 
the case last cited'me court says: 
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n*i*biB ddetrine of réfatloii Is a flction of la« adopted by tb$ courts solely for 
tfae pnrpo!»s of justicei an41sonly applied for the seciirity and protection of 
peTSons who Btuid in some privity with the party that instituted tbe pro- 
i^ings. " 

Se©t alsQ, HeoA V. Aw8, 12 Johns. 140. 

Tbe ÏDStiTauce oompany stands in no relation of privity with the par- 
ties i^ho instituted the proceedings resultjng in the appointaient of a re- 
Oelyer. M is believed tiiat no court has çver held that a forfeiture may 
te criBBted by rplatiop^ Such an application of the doctrine would de- 
fefrt» î»ther than further, the pijirpos^ of justice. The property had 
been destroyed, andarigbtof actioafor ita loss had arisen, before the 
re(»iver waa appointed. No rulo of law and po principle of justice will 
permit the' défendant to escape liability therefor on the grounds set forth 
m thisparagraph of wswer. The property havingbeen destroyed, the 
a^ppointn^eot of tl^e receiver as to it was ineffective. As to the property 
insured, no change of title or possession had occurred before the fire. 
None tooi: place after the fire, unless the decree could change the title 
and p<>sses8ion pf property irhich had already ceasèd to exist. That the 
decree loould bave no sïich effect seems too plaiu for serious debate. 



BARfiOTTl». Pdliman's Palace Car Co. 

(Circuit Court, JT. I>. Feic Forfc. June 83, ISaa») 

SLmmTaCUB CîpvmirT— Liabilitt 7ob ILoss oif Monbt. 

A sléepmé car coinpàny is boùnd to •aie rèaaonable care to proteot only so mncb 
' m6iiei)^t:ameâ by ai pa^aevger as is neciessary and appropriatSiçia view af bis clr- 
. ouinstanqç^ and conaltipn in; life, for bis wants and comforts âurlng bis contem- 

glatea'jdiirney, and is not liaole if a sum of inoney oarriéd for anothër purpose 
I stotoir itom bim tbrgiigh tbe négligence rOf ita servants, provided no spécial cir- 
eum^Jt^nces j»xisf wbioh Impose on it a i>eculiar duty witb référence tô sucb money. 

Àt |l«ï^i / Action by Ammial W. Barrott against PuUman's Palace 
Car Qonjpany to recover for certain moneys Jost while on a sleeper. 
Verdict for défendant directed. 

. Upon the trial of this case before Wallace, Circuit Judge, and ajury, 
it appeared, by testimony ofifered for the plaintiff, that while plaintiff 
was occupying a berth in one of the sleeping coaches of the défendant, 
as a passenger upon the Delaware & Lackawanna Railroad Company on 
a trip from Hoboken to Binghamton, in the state of New York, the sum 
of $4,114, bélonging to him, was stolen from the berth. The évidence 
tended to show that he had procured this money at Hoboken for the 
purpose of buying cattle in the vicinity of Owego, where he resided, 
and where it was impracticable to obtain currency except in small sums;^ 
ifeat he inclosed the money in an eiivelope which he carried in an inside 
pocket of fais vesi adapted for the purpose; that he and a corapanion oo- 
cupied together à lower berth in the coach, tbe plain|iff sleeping at th» 
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side near the aisle; that when he retired at night he placed his vest nn- 
der the pillow of his bed; and that iu the morning, when he arose to 
dress, the vest and the money were gone, and could not be found by the 
défendante employés, although diligent search was immediately made. 
The plaintiff testified, among other things, that when he started upon 
the trip from Hoboken heput some $35 or $40 in his pocketbook for 
use upon'thè joutbey home, and the money thus carried was not dis- 
turbed. The theory of the action was that the plaintiff's money was 
stolen by some person who was enabled to accomplish the theft through 
the négligence of the défendant. 

Framlii A. Darrtyw and Alexander Cumming, for plaintiff. 

Alexander & Green and Allan McCuUoh, for défendant. 

WallAce,' Circuit Judge, (char ging jury.) It is my duty to instruct 
you that the plaintiff is not to hâve a verdict, upon any theory of the 
îacts, for the loss of any money whieh he was not carrying as a passen- 
ger for the purposes of his journey. The défendant, as a sleeping car 
Company, was not a common carrier or an insurer. By accepting com- 
pensation for furiiishing sleeping accommodations to the plaintiff, the 
défendant assumed the obligation to exercise reasonable care to protee| 
frôirilbês ôr ihjnry âll such property as plaintiff was entitled to carry 
with him aSîà passenger. Every tra vêler, by railroad or other convey- 
ance, is entitled to carry with him such a sum of money asis reasonably 
apprçpriate, in view of his circumstances and condition in life, to pro- 
vide ibif his' wàrtts and coûifort during his contemplated journey. If it 
is lost, or any part of it, while in any sensé within the custody of thé 
sleeping ;éaife6mp&ny,by the négligence bf the officers and servants of 
the compahy, àttd- without contributirig négligence on the part of the 
pâsséhgôr; the sleeping car company is lîable. If the passenger chooses 
tô'cfirry any other moliey,he dbes so at his own risk, unless some spécial 
circtimstahces exist to inipose some peCuliar duty upon the company. 
No such spécial circumstances hâve been shown in this case, The cir- 
ctimstanceHhat thè plaintiff had putaside for the expenses of his trip 
the money which he carried in his pocketbook indicates quite cogently 
what sum he himself considered as adéquate for his needs; and, if you 
Gonclude that this was ail the money he was entitled to carry for his 
traveling expenses, he bas sustained no loss for which the défendant is 
responsible, and the défendant should hâve a verdict. 
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V o^^: V. i, V -.-■ V . usiTÉto-' 'States ^ «. HopBwfiLlj ■ et- at ■ 

>■' ''.k0l^^ Sèptenitiipi' 16, 1893.) : 

li'CâisTO^fc'lJnmKB-^iASSii'ièiirroN— CommonGoaiH*!*.!. 1 . 

, ,, ; ; , iQndqi' î|ie tarjfl act of |1890, commoa goat hair, evep if not fit for, combing, Is 
dù'tîàbléat jatcentsa pôund, undér Scnedule C, jtai'.' 877^ ciass 2, and isuot em- 
b^aèed in paràgraph IK)4 <ot tbe f ree llst. 48 Fed. Bep. 630^' reversed. 

ï^ :Cm«!dl*:ÎGfl(D»T 0? APPtîAUh^tJMSTOOTION— ReVENOB APPEAliS. 

Under the jadiciary àot of Maroh 3, 1891, (26 St. at X<arge, p. 82S,) a jadgmeat of 
the circuit court, on an appeal from tne décision of théboard of gênerai appraisers, 
is reviewable, not in tba; suprême court, but in the circuit court of appeals, the case 
being one "arising under ^ne revenue laws. " 
B. Samb— Appeal— Xrbeoulabities—Amendment. 

An.appeal by the United States from the judgment of the circuit court, on an 
aftpeal trou the board of gênerai appraisera, can only bp allowëd on the applica- 
tion and in tben^me of the attoraey gênerai, when the record does not show that 
'thé court ÎB of Opinion tuat the question involved is of suoh importance as to re- 
: ■quire an appeal. But where sucn an appeal is irregularly taken, in the name of 
. the, coU^çtor of the port by the district attorney, anaTthe parties admit, in the cir- 
cuit ôottrt of appeals, thàtsame was in fact talcen by direction of the attorney gên- 
erai, and consent that the ptetltion for appeal may be ameinâed by substttuting his 
nave for that of the collectpr, the circuit court of appeals has jurisdiction to allow 
subh ainenâmèiit. ' 

i, ÀipÉkt^CiTAticii*— Pabtkbbbhip. 

; OnSùch ah appeal it la an irregularlty to addreas the citation, to the Importing 
flrm instead of to the Individual partners, but suoh Irregularlty is cured by the 
général appearàùce of the partners in the appellàte court without malcing any ob- 
; i éjection.' ■;■, 

: iAppeal from the Circuit Court of the United States for the District of 
Massachusetts. > lan i 

. Petitioiv for a review of a décision of the board of gênerai a:ppraiser8 
assessing ft duty of 12 cents a pound on certain goat hair. The circuit 
court reversed such décision, holding that the hair was embraced in the 
free list. 48 Fed. Rep. 680. The United States appeals. Reversed. 

Frank D.AUen, U. S. Atty., and Henry A. Wyman, Asst. U. S. Atty. 

Jb«ia/i P. îltcfcifr, for appeUees. 

BeforeGRAY, Circuit Justice, Putnam, Circuit Judge, and Nelson, 
District Judge. 

Gray, Circuit Justice. This was a pétition to the circuit court by 
John HopeW*iH, Jr., Olindùs F. Kendall, and Frank Hopewell, repre- 
senting that they Were" partners in trade, «teing business in Boston 
under the firm name of L. C. Chase & Co.," and signed, "L. C. Chase 
& Co., Petitioners, by J. P. Tucker, Attorney," praying for a review, 
uniler the act of June 10, 1890, c. 407, § 15, of a décision of the board 
of gênerai appraisers, affirming a décision of the collector of the port of 
Boston and Charlestown, assessing on two baies of goat's hair, im- 
ported by the petitioners, a duty at the raie of 12 cents a pound, under 
paragraphs 377 and 384 of Schedule K of the tariff act of October 1, 
1890, c. 1244, imposing such a duty on "hair of the camel, goat, 
alpaca, and other like animais." The petitioners, having duly protested 
against the assessment, contended that their goods should bave been 
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admitted free, tinder paragraph 604 of the free list, as "hair of horse,: 
càttle, hr other animais," *'not specially provided for in Ihis act." 

Thé board of gênerai appraisers, pursùarit to an otdéT of the courte 
made a return of the record and évidence, togethèr with a certified stàte- 
ment of facts involved, and of their décision thereon, by which it ap- 
peared that the appraisers found "that the article in question is com- 
moh goat faair, and that it is nnfit for combing purposes,"and that their 
décision that it was dirly assessed yfsis based on theii: former décision 
in a like case. 'General Appraisers' Décisions, Nos. 280, 691. Under 
anotherorder of the court, referring the case to one of those appraisers 
to takô and retarn sachfurther évidence as might be offered by the pe- 
titioners or by the coUector, he returned that the only évidence offered 
by either party was a stipulation, which was signed by counsel, and 
was as foUows: 

''If màtèrial, it is agreéd that wool knowti as Leicester, Cotswold, Liricoln- 
shirë, Down combing wools, Canada long wools, and hair of the camel and 
alpaca, are ail fit, adapted, and used for combing purposes; that there are 
kinds or breedapf goat, like the iÇashmere and Angora, which produce hair 
fit and adaçted for combing purposes; that the goat hair in tlùs case is simi- 
lar in its i^sé and adaptabijity to use to the hair of horses and cattle." 

The circoit court, for the reason stated in the opinion of Colt, J. , 
priated in 48 Fed. Rep. 630, adjudged that the décision of the board 
of gênerai appraisers be reversed, and that the sums paid by the peti- 
tioners for duties be refunded. Within 30 days after that judgment 
the United States, "by the collector of the port of Boston and Charles- 
town," appealed to this court; and the pétition to the circuit court for the 
allowance of the appeal, as well as the assignment of errors, was signed 
by the district attorney of the United States, as "attorney for the col- 
lector." The circuit court thereupon allowed the appeal, and issued a 
citation to "L. C. Chase & CO., a iirm doing business in Boston, in the 
state and district of Massachusetts, in which firm John Hopewell, Jr. , 
O. F. Kendall, and Frank Hopewell are the partners;" and sufficient 
service of this citation was acknowledged by the attorney for the appel- 
lees. 

By sections 14 and 15 of the act of June 10, 1890, c. 407, ehtitled 
"An act to simplify the laws in relation to the collection of the reve- 
nues," the «(Uestion of the rate and amount of duties chargeable on im- 
ported gbbdsi which might previously hâve been tried by suit against 
the collector, is to be tried by appeal from bis décision to the board of 
gênerai appraisers constituted by that act; the décision of that board 
may bé reviewed by the circuit court on application of either party; 
and that court, when it is of opinion that the question involved is of 
such importance as to require it, may allow an appeal from its décision 
to the suprême court of the United States, "but an appeal shall be al- 
loiyed on the part of the United States whenever the attorney gênerai 
shall apply forit within thirty days after the rendition of such décision." 
26 St. 131, 137, 138. But since the judiciary act of March 3, 1891, 
d. 517, tôOk «Ô'ect, the case being one "arising under the revenue laws," 
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th&tappealfeoûl the jùdgmeht 6î thé circuit court lies to this court. 26 
St. p. 828; mS. V. iTitt, 123 U. S. 681, 8 Sup. Ct. Rep.mS; Lau Ow 
Bew V. U. S,, 144 U. S. 47, 12 Sup. Ct. Rep. 517; Warehouae Co. v. 
(Mectoro/ C?«stom8, 4& Fed. Rep. 561. 

In thè case at bar the appeal of the United States from the judgment 
of the circuit court was irregularly takeu in the nancie of the collecter 
of the port. It should hâve been in the name of the United States, 
and, as the record doesnot show that, the circuit court was of opinion 
that the question involved was of sufficient importance to require an ap- 
peal, it could be allowed only on the application of the attorney gênerai 
of the United States. But, the irregularity haviog been suggested by 
this court at the hearing, a motion in writing has since been made by 
thedistrict attorney "for and on behalf of the attorney gênerai of the 
United States," to amend the pétition for appeal and the assignment of 
errors, by, striking ont the statement that the appeal was taken by the 
coUectorj by stating that it was"upon the application of the attorney 
gênerai of the United States," and by substituting, for the original sig- 
nature, the following: "William H. H. Miller, Attorney General of 
the United States, by Frank D. Allen, U. S. Attorhey Disttict of Mas- 
sachusetts.'' And the appellees, in opeli court, hâve cohsented to the 
amendment, and hâve admitted that the appeal was in lact taken by 
direction of the attorney gênerai, and that this fact was brôught to the 
attention of the circuit court before it allowed the appeal. By the ap- 
peal takep in behalf of the United States by their district attorney, this 
court acquired jurisdiction of the case, andhas power to allow.anaend- 
ments in regard to the. ofBcer by whom or in whose 'rtame the appeal 
was claimed. When; any question is made as to the allowance of such 
an amendment, the usual and proper practice is to remand the case to 
the circuit court to deal with that question. But when, as iù this oase, 
the parties agréé to the amendment, and to facts whidh justify and re- 
quire it, thp amendment may be made in the appellate court. Bev. St. 
§§ 954, 1005; Flelchm-.v. Psck, 6 Cranch, 87, 127; Kennedy v. Bank, 8 
How. 586, 611; Gcttea y.ïQoodbe, 101 U. S. 612; Bmden v. Johnson, 
107 U. S. 251, 2 Sup. Ct. Rep. 246. The record is therefore to be 
aniehded as prayéd for. * 

There wasmlso an irregularity. in addressing the citation to the firm 
in which th« appellees were partners, when it should -bave been ad- 
dressed to the appellees individually. But this mistake, if objected to, 
might bave been cured by a new citation in proper form. Maorcy. 
Sirrmids, 100 U. S. U5; Estk v. Trabue, 128 U. S. 225, 9 Sup. Ct. 
Rep. 58. The appellees having appeared generally in this court, with- 
out taking any objection, this irregularity becoraes immaterial. 
; The duties in this casé were assessed under paragraph 384 of Sched- 
ule K of the tariff act of 1890, which imposes a duty of 12 cents a 
pound "upon ail wools or hair of the second class," described in para- 
graph 377, as follows: "Class two, that is to say, Leicester, Cotswold, 
Lincolnshire, Down combing wools, Canada long wools, or other like 
combing wools of English blood, and usually known by the terms hereÏQ 
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used, and aiso hair of the camel, goat, alpaca, and other like animais." 
26 St. pp. 594, 595. The question is whether, as held by the board of 
gênerai appraisers, the article imported by thé appellees came within 
those paragraphs, as "hair of the goat;" or whether, as held by the cir- 
cuit court, it fell within paragraph 604 of the free list, which exempta 
from duty "hair bf horses, cattle, and other animais, cleaned or un- 
cleaned, drawn or undrawn, but unmanufactured, not specially provided 
for in this act." Id, p. 606. The facts found in the record, and on 
which this case must be decided, are that the wools specified in class 2, 
as well as the hair of the camel and of the alpaca, are ail fit, adaptéd, 
and used for combing purposes; that there are breeda of goat, such as 
the Cashmere and the Angora, which produce hair fit for combing pur- 
poses; but that the goat hair in this case is common goat hair, unfit for 
combing purposes, and similar in its adaptability and use to the hair 
of horses and cattle. 

Upon the face of the act of 1890, and according to the clear and un- 
ambiguous meaning of its words, no wools, indeed, are included in class 
2, except cotobing wools, or wools fit for combing; but there is no such 
restriction with regard to hair; and "hair of the camel, goat, alpaca, 
and other like animais," is subjected to a uniform duty of 12 cents a 
pound, to whatever uses or purposes it is or may be adapted; and goat's 
hair, being thus specified as subject to a particular rate of duty, is not 
comprehended in the clause relating to hair "not specially provided for 
in this act." Seeberger v. Cahn, 137 U. S. 95, 11 Sup. Ct. Rep. 28; 
Twine Co. v. Worthington, 141 U. S. 468, 12 Sup. Ct. Rep. 55. This is 
hardly denied by the appellees. But they contend that a différent re- 
suit must be reached by comparing this act with previous tarifif acts, 
and with the practical construction which those acts had received. It 
will be convenient, therefore, briefly to review the législation upon this 
subject. By the tariff acts of 1861 and 1864, "ail wool unmanufactured, 
and ail hair of the alpaca, goat, and other like animais, unmanufac- 
tured," were subject to a duty, varying according to the value of the arti- 
cle. The duties imposed by the act of 1861 were 5 per cent, ad valorem 
if the value was less than 18 cents a pound, 3 cents per pound if the 
value was more than 18 and not exceeding 24 cents a pound, and 9 
cents per pound if the value was more than 24 cents a pound. The act 
of 1864 imposed duties of 3 cents per pound if the value was 12 cents 
or less a pound, and an increasing scale of duties per pound as the value 
was grealer, and also, if the value exceeded 24 cents a pound, 10 per 
cent, ad valorem. Acts March 2, 1861, c. 68, § 12, (12 St. p. 183;) 
June 30, 1864, c. 171, § 4, (13 St. p. 206.) 

The tariff act of 1867 (re-enacted in the Revised Statutes) and the act 
of 1883 divided "ail wools, hair of the alpaca, goat, and other like ani- 
mais" into three classes, "for the purpose of fixing the duties to be 
charged thereon;" and those acts did not substantially difîer from each 
other, or from the earlier acts, in any other particular bearing on this 
case, except in the amount of the duties imposed. The act of 1867 im- 
posed on " wools of the second class, and upon ail hair of the alpaca, 
v.5lF.no.l2— 51 
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gqat, or pther like aninialg," the value of whichwas 32 cents or less a 
poti^d, a 4'ity of 10 cepts per poûnd and also 11 per cent, ad valorem, 
and, if the value waa grç^l^r, a duty of 12 cents per pound and 10 per 
c^Plt. adf flftorewvi. The actof 1883 differed only in substituting "thirty" 
for. "tbirty.Ttwo," and in omitting thé additional ad valorem duty. Act 
March 2i 1867, c. 197, <14 St. p. '559;) Rev. St. § 2504, Schedule t, 
pp.,470, 471; Act M.arcli 3. 1883, c. I2l, § 6, (22 St. p. 508.) 

The material provisions of paragraphs 375-378 of Schedule K of the 
tariff acti :of 1890, and of the corresponding paragraphs of the same 
sçh,e4ule of the act of 1883, are as, follows, those words of the act of 
1883;i«çhiGji are omitted in the act of 1890 being printed in italics, and 
tlijÇ, new .^çiçds qf the existing act being inclosed ÏQ brackets: 

i "i875i].'All wools, hair of the alpaca, goat, [camel, goai. alpaca,] apd 
pt))0r.)i|^e,tkQiaialsi shitll bedivided, fur tbe purpose pf Qxing the dutics to be 
charped tliereon, Into the tliree following classes: 

" [376.} Çlass Qrxe—Clothing Wools. That is to say, merino, mestiza, riietz, 
or ^étis wOols, bi- other w^èiils of nlerino bloodi imiiiedlaté or reraote, Uown 
clotliihg wouls.and vs^ools ôf like character with any of the preceding, includ' 
jing BU-li às' hâve bi-en hèretofore usnally imported 4nt(> the Uniied States 
from Buenos Ayres. Nevy Zealiind, Austraha, Cape of Good Hope, Uussia, 
jç^rreat Britttin, Qt^çiada, and elsewherf. and also in<Uuding ail wools not here- 
iuafter de^cribed or desigriated in classes two and thi-ee, 
, "[877.1 Çaass T\(6—C()mplnff Wools. That la to say, Leicester, Cotswold, 
iiiîicolnshirèi i)pWn comttng wools, Canada long wools, or otiier likecomb- 
ing wools frf Khglish bluod, and iisually known by the ternis herein nsed; 
and alsoa22 bairof the alpaca, ^oat, [camel, goat, alpaca. J and other like an- 
imais. ' ,>■.;. 

"£378,] eiass Three — Carnet Wools and Other Similar Wools. Such as 
rthai is to say] Oonskoi, native South American, Curdova, Valparaiso, native 
Smyrna, [Uussian caniel's hair,] and Including ail siich wools of like char- 
acter ashave been herétofofe usually imported intothe United States from 
Turkey, Greeee, Egypt, Byria, and eiseWbere." 

The construction of the acts of 1867 and 1883 was by no means so 
clear, or so well settled, as to afford a safe guide in the décision of this 
case. Whtjther tho^e, acts are considered by themselves, or in connec- 
tion with the earlier législation, there|is certainly strong ground for the 
argument that the titles "Clothing Wools," "Combing \Vools,"and "Car- 
pet Wools and Other Siinilar Wools," wereinserted by way of convenient 
classification only, and nof by /way of description or définition ot the 
nature or use of the articles ranged under any class, and that congress 
did ^not intend to make any kind of goat's hair free. The only légal 
opii^ions, cited at the bar, (bésides that ot the circuit court in the présent 
case,) in favor of the opposite view, weré given under the act of 1883, 
apd consist of two rulings, no reasons for whieh are reported, of Judge 
.BjCTiiEK, district judge for the eastern district of Pennsylvania, — the one in 
.U^$. V. McNeely, rèlerrèd to in Treas. Dec. 1887, (No. 7,999,) and the 
jother in Dobson v. Cooper, 46 Fed. Rep. 184; and an opinion of the at- 
jtpjTiey gênerai to thespcretary of tbe treasury, January 15, 1887, pro- 
çeeding upon the ^misconception that the words "alpaca, goat," in the 
act of 1883, described, not two animais, but one only, an "alpaca goat," 
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whereas the alpaca is of thç llama tribe, and more akîn to the camel 
tban to the goat; and upon the ccinsëquent misconstruction that the 
whole clause included only animais producing hair or wool like said 
"alpaca goat." 18 Op. Attys. Gen. 5^7. The rùlings of the treasury 
départaient upon the extent of the second claas of wools and hair, under 
the acta in force from 1867 to 1890, were varying and contradictory. 
Under the act of 1867, rulings were made that some kinds of goat's hâîr, 
not St for combirig, did not come within çlasa 2. Treas. Dec; Nos. 4,108, 
5,743, 6,707. And it was consequently assumed, in the tari ff compila- 
tion, reported by a committee of the senate, January 7, 1884, that "goat's 
hair, unfît for combing or weaving," and "goat's hair, common," as well 
as camel's hair, were not dutiable under the act of 1883. 48th Gong. 
Ist Sesâ. Senate Report, No. 12, p. 108. Yet in 1885 and 1886 it was 
repeatedly ruled by Assistant Secretitry Fairchild that, by the clear words 
of Schedule K of the act of 1883, ail goat hair was dutiable at the saine 
rate as wools of the second class. Treas. Dec. Nos. 6,998, 6,999, 7,544, 
7,614. The subséquent ruling of Secretary Manning to the contrary ap- 
pears to bave been based on the opinions of Judge Bdtleb and of the 
attomey gênerai, above nientioned. Id. No. 7,999. 

But, whatever may bave been the true construction of former acts, it 
is manifest that thé provision on this subject in the exi$>ting tarifiT act 
must be construed, not as a mère revision or re-ènàctment of prier ones, 
but as a new enactment, laying down its own rule, and clearly express- 
ing its own meaning. In the second class, it omits the title "combing 
wools," the only expression which had afforded color for holding that no 
hair was included which was not fit for combing. It afterwards uses 
tbe Word "combing" in connection with wools only; and in the clause 
relating to hair the word "camel" is inserted, and the words "alpaca" 
and "goat" are transposed, so as to preclude ail misapprehensinn as to 
what animais are speciOed. While it put8"Russian camel's hair" in 
the third class, it makes no provision as to goat's hair, except the gên- 
erai one in the second class; and it subjécts ail hair included in this class 
to a fixed duty of 12 cents a pound. In short, tbe présent act not only 
clearly directs that ail goat hair, without regard to its value, or to the 
purposes for which it is used or suitable, shail be subject to a duty of 
12 centa a pound, but it avoids every form of expression which had 
created doubt or dif&culty in the construction of earlier acts upon this 
subject. The inévitable conclusion appears to us to be that, under the 
tariff act of 1890, goat's hair, even if not fit for combing, is subject to a 
duty of 12 cents a pound. Record of appeal amended as prayed for. 
Judgment of the circuit court reversed, and case remanded to that 
court, with directions to affinu the décision of the board of gênerai ap- 
praiaezs. 
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In re Éaton et al. 

(Cireutt Court, N. D. Califomia. Angust 22,, 1892.) 

"'■''- Nos. 11,684, 11,690. 

1. VioiATiOH or Intonction— <3ohtEmpt— Habeas CoKPim. , 

, fin a f eaçral oircuit court, an order of Injunction is not vola because the necessary 
jfkrl^Ibticnal faots ào not appear on the face of the pleadings, and a person im- 
priioited for coutemptin Tiolâting. tbe same is not entitled to release on habeas 
C&rpius, _, , , ,■ 

S. ISawCé— -Jdribdiotiôn of CiwOtiiT Court. 

It Is dbnbtfnl whether a oiïeûlt court has any authority to revlew the judgment 
, of'(|inçftljer circuit court bywritof /labeos corjjMS. 

JR^Hioo fiied .^ugust JSj; 1892, by Thomas Eaton and others fora 
vint of, habeas corpus. Deniedl 
Redây,>Gampbàl <b Ifeteon, .for petitioners. 

MgKenna, Cirçnit Judge, The petitioners allège that a suit was 
broughi in the circuit court in and for the district of Idaho by the Hel- 
ena JFrisco Jdining Çompapy, a corporation, against the Miners' Union 
of Wairiner et ai., in which.^uit an order of injunction was issued, and 
that tïip petitioners disopeyed s^id injunction, and/^ere adjudged guilty 
df CQntempt of the authority pf ,said court, and were sentenced to im- 
prisorinaipnt/qr varions terins in the county jail of th^ county of Àda, in 
the state of Idaho, in whîcb ,they are imprisoned and detained by onè 
Ouldham, sberiflf pf said xjqifnty. ïhe petitionerp çlaiin that said cir- 
cuit court had no jurisdiçtïon of said action, in that it, appears upon 
the face of .the ,fcUl' filedin said action, and in that in point of jra,ct, the 
said action is not of a civil natvire,.at common law or, in equity, wherein 
the amoui;<t in dispute exceedg, exclusive of interest and .costs, the surn 
or value of ,$2,Û00; and that said action is not a suit in which there ia 
a controversy between : çitizens of différent states, ii^ which the,|matter 
in dispute.exceeds, exclusive pf, interest and costs, the, sum of $2,000; 
and petitioners, therefore, claim that the court had pojurisdiction to is-, 
sue the said order of injunction, or punish tlîem for contempt in disd- 
beyihg it. ..,, ... .!•,:■ 

Àssuniing, tbat the allégations pf petitioners are sufficiently spécifie, 
and that no ofUer ground of jnrisdiction appeared, the order of injunc- 
tion and the proçpedipgs and ; judgment for contempt based upon it are 
not void. The ; suprême rcpurt,, in Des Moines Nav. & R. Co. v. lowa 
Homestead Çjo.,.say: "It was settled by this court àt a very early day, 
t|i^t, althoug|j |b;g,jpdgments and decrees of the circuit courts might be 
efroneous, if the records failed to show the facts on which the jijrisdic- 
tion of the court rested, such as that the plaintifFs were citizens of dif- 
férent states from the défendants, yet that they were not nullities, 
and would bind the parties until reversed or otherwise set aside. 
In SMlern's Ex'rs v. May^s Ex'rs, 6 Cranch, 267, the circuit court 
had taken jurisdiction of a suit and rendered a decree. The decree 
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mw reversed by this court on appeal, and the cause remanded, with 
directions to proceed in a partioular way. When the case got back it 
was discovered that the cause was 'not within the jurisdiction of the 
court,' and the judgesof the circuit court certified to this court that they 
were opposed in opinion on the question whether it could be dismissed 
for want of jurisdiction after this court had acted thereon. To that ques- 
tion the foUowing answer was certified back: 'It appearing that the 
merits of the cause had been finally decided in this court, and that its 
mandate required only the exécution of ita decree, it is the opinion of 
this court that the circuit court is bound to carry that decree into exé- 
cution, although the jurisdiction of that court be not aDeged in the 
pleadings.' That was in 1810. In 1825, McCormkk v. SvMivant, 10 
Wheat. 192, was decided. There a decree in a former suit was pleaded 
in bar of the action. To this a replication was filed, alleging that the 
prpceedings in the former suit were coratn non judke, the record not show- 
ing that the complainants and défendants in that suit were citizens of 
dififerent states; but this court held, on appeal, that 'the courts of the 
United States are courts of limited, but not of inferior, jurisdiction. If 
the jurisdiction be not alleged in the proceedings, their judgments çnd 
deçrees may be reversed for that cause on a writ of error or appeal; but, 
until' reversed, they are conclusive between the parties and their privies.l 
' But they are not nullities.' There has never been any departurc: fropfii 
this mïe." 123 U. S. 557, 568, 8 Sup. Gt. Rep. 217. 

Thèse cases are distinguishable from Ex parte Rowland, 104 U. S. 604,; 
and other cases cited by petitioners' counsel. In Re Satoyer, 124 U.; 8. 
200, 8 Sup. et. Rep. 482, the court reafSrmed the doctrine that lao 
order committing a party for contempt is a nullity if the court had nt* 
authority to make the order disobeyed. The, court said: 

"As this court has often said: «Where a court bas jjurisdictioû, it has a 
right to décide every question which coeurs in the cause; and, wliethèr ita 
décision be correct or otherwise, its judgment, until reversed, is regardédai 
bmdingjn every other court. But if it act without authority, its judgmebts 
and orders.areregardedas nullities. They are not voidable, but simply void. "t 
miîo'tt y.Péirsol, 1 Pet. 328, 340; Wiloox v. Jackson, 13 Pet. 498, 511; 
Éickey v. Stewart, 3 How. 750, 782; Thompsàn v. Whitman, 18 WaU. 457, 
467. 

But the court further said, distinguishing voidable from void judg.« 
ments: 

" We do not rest our conclusion in this case in any degree upon the ground, 
Buggested in argument, that the bill does not show a matter in controversy 
of sufflcient pecuniary value to support the jurisdiction of the circuit court, 
because an apparent defect of its jurisdiction in this respect, as in that of 
citizenshlp of parties, depending upon an inquiry into facts which might or 
might not support the jurisdiction, can be availed of only by appeal or writ 
of error, and does not render its judgment or decree a nullity. Prigg v, 
Adams, 2 Salk. 674, Carth. 274; Fisher v. Bassett, 9 Leigh, 119. 131-133; 
Des Moines Nav. & S. Co. v. lowa Homestead Co., 123 U. S. 652, 8 Sup. Ct. 
Eep. 217." 
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It a'pTpëà.W' theWBfeire, ' i^oia the éhàVi^ig made b jr petliiotiinï, tlifit if 
bràUght îtfk| lipurt; and (lie cause ttf''tKéir comràitiaeiit inquired itito, 
they WOiilid ikt réiùàlnided. By ViHufe Ôf the decisiàti oî Ex parte Terry, 
Ï281Ï. S/ 280, 9 gup.'Gt; Éep: 77, thë writ will bé dénied. 

Wheii this petitiôh wàs presè^ I intimatèd that I doubted 

the piicrtjrté^, if not ^he CompetenoV, bf the circuit cbùrt for the ninth 
circuit li^ and fdr the çlistïict of Ciliforma re-exàiiiinirig; re-reviewing, 
ànd piérhaps annulling, by the aigènc)' bf the writ of h^eas eorpu», the 
judèltièW of the circuit' court for thé nînth circuit in and for the district 
9f Idahb; but, as the writ hàs been deJiied on the grouùd I hâve already 
stated, I dp Ilot deem it .becessary tô rentier a déduite opinion on that 
point;, The writ is denied. 

:; (Angust 8», 1899,) 

McKenna, Circuit Judge; This pétition is fiiUer thftn the former one, 
presentctcï August 19, 1892,' and excludés some inférences which the other 
permitted. It may not be apparent upon what grounds the circuit court 
of Idafao assumed and jtistiâed its jurisdiction. Yet I think the rule 
laid dbwQ ia Des Moinet Nm. & R. Oo. v. lowa Honustead Co., 123 U.S. 
552i 8 âùpi Gt. Rep,^17^ applies. Thefe is a distinction made be- 
tween VOid And voidable judgments, even when a question of jurisdic- 
tion i8 ilâvûlved. In iie SaOyer, 124 0. S. 2U0, 8 Sup. Ct. Rep. 482, 
it was held that an apparent defect of jurisdiction, because the bill doea 
not show à màttâr in cohtroversy of euSicient pecuniary value, or a de- 
fect on àcconnt of the citizenship of parties, can only be availed of by 
appeal or Writ of error, and does not i^ndér a judgment or decree a nul- 
lity. Tb« pétition herein bnly shows such defects; hence the judgment 
of the circuit court waS bot a nullity. I take occasion to repeat the 
doubt, e:(jpressed in my former opinion, of the propriety, if not compe- 
tency, o| this court entertaining the pétition, and reviewing by writ of 
habea» eorpM» a judgment of the circuit court for the state of Idaho. The 
writ o( hcùteas eorpua is of pre-eminent right, but the observance and main- 
tenance of the due relations of courts is also important. If this court 
can review the judgolents df another circuit court tecause, as a circuit 
court, it bas the power to issue a writof kabeae corptw, it could, under 
the same power, review a judgment of the suprême court. To do so 
would be more strikingly invidious, but not really less invidious, than 
to review a judgment of another circuit court. The writ is therelore dé- 
nied. 
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United States cElliott. 

(Dîstriot Court, D. Kentuoky. July 8, 1892.) 

PoBi Office— NoNMAiLABLB Matter— Dcnninq Postai, Card. 

A postal card contàining a notice that rent was due and unpald, and, if not paid 
by a certain date, that tbe " Riatter would be placed In tlie bands of an officer, " does 
not corne witbin the prohibition of tbe act of September, 188'^, declariog nonmaila^ 
blé any postal card of a "threatening oharacter, " and "ohviously Inteuded, " from its 
"tenns, manner, and style of display, to reflect injurlously upon the cbàracter of 
another." 

At Law. Indictment of R. G. Elliott for mailing a nonmailable postal 
card. Demurrer to indictiuent sustained. 
Geo. W. Jolly, U. S. Atty. 
Wi». H. Sneed, ÎOT dQiendaxit, 

Baeh, District Judge. The indictraent charges the défendant with 
kmowingly depositingin the mail of the United States for transportation 
a postal card, which is in the foJlowing language, viz. : 

"Lexington, Kt., Mch.l, 1892. 
"S. R. Oder: Your rent was due Thuraday, Feb'y 25th, 1893, and lias not 
been paid. If the reiit is not paid by Thuisday, Meh. Brd, 1892, 1 will place 
the matter in tlie liands of an olHcer. 

"EespectfuUy, B. G. Elliott." 

The mailing of this card, it is claimedj violated the act of September, 
1888, in regard to nonmailable matter, and this is the question raised 
by the demurrer. That aet déclares nonmailable any postal card upon 
which there are — 

"Any delineations, epithets, ternis, or language of an indécent, lewd, lasclvi- 
0U8, obscène, libelotis, scnrrilous, defamatory. or threatening charucter, or cat- 
culated by the terms, manner. or style of display, and obviously intended, to 
reflect injuriously upon the character or conduct of another." 

It cannot besaid that there is in the terms, manner, or style of display 
on this postal card an obvions intention to affect injuriously the charac- 
ter of Mr. Oder. Is the postal card of a threatening character? Clearly, 
Mr. Elliott had the légal right to put his claim for rent past due in the 
hands of an officer for collection. The notice of that fact was not legally 
necessary, but, as he gave another and extended day of payment, I can- 
not think the notification that. if not then paid, it would be put in the 
hands of an officer, is of the threatening character mentioned in the 
statu te. This act is highly pénal, and should be strictly cdnstrned. 
There is, we think, nothing in the language of this act or the gênerai 
law which prohibits the use of postal cards for the simple purpose of 
asking payment of a past-due debt, or of notifying a debtor that, if not 
j^id, légal steps will be taken for its collection. In this case Elliott re- 
minded Oder that his rent was past due, which was presumably.well 
known to him; but, as he extended the time for payment, and said if 
not then paid he would place the claim in the hands of an offîcer, it was 
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rather a notification than a threat such as is intended by the statute. 
This is not the case of a collecting agency that has its cards or envelopes 
printed in such a way as to make a display to attract attention, and thus 
proclaim that their correspondents are délinquant debtors, as in the case 
of U. S. V. Brown, 43 Fed. Rep. 135. Neither is the présent case ex- 
jabtîy like that of U. S. v. Bayle, 40 Fed. Rep. 664. In that case the 
aiûount due was only $1.80, and on thelSthof April, 1889, the debtor, 
Orebi'was sent a postal card, in which he was reminded of the debt be- 
îng past due, and that he had beeh calltd upbn several times for pay- 
aient, and the statement then made, "If not paid at once, we shall place 
itbe, sams with our law agency for collection;" and a few days after- 
wards, May 1, 1889, another postal cftrd was, in substantially the same 
language, sent. The smallness of the debt, and the sending a second 
time substantially the same card, may hâve induced the learned court 
to believe the mail was being used for the mère purpose of publishing 
^be debtor's delinquency, The case is not, therefore, quite in point to 
the one at the bar. I, however,; cannot coricur in the rëasoning or the 
conclusion of the able court in that case. The demurrer shoùld be sus- 
taijaed, and it is so ordered. 



United States v. Ellis. 

(.DtstriotCmirt, W. D. ArkansM. July 6, 1893.), 

4. INTRODUOINO LiQnOB ISTO jNniAN COTJNTRY— LaGB» BBBB. 

.'. Section 2139, Rev. st., provides that "every persoQ who • • * întroduces, or at- 
tèmpts to introduce, any spirituous liquors or wine into the Indian country shall be 

' punishable, " etc. According to the trne sensé of the words "spirituous liquor," as 
used in this statute, lageîtbeer is comprehended by its terms, and it is spirituous 
liquor, and its introduction into the Indian country was intended by the statute to 

'.'■■■■' be prohibited, and the .words "spirituous liquor" are comprehensive enough to 
embrace lager béer. 

8. CONSTBUOTION 01' STATUTS^— PENAL LaWS. 

It is true there can be no cdnstructive' offenses, and pénal laws are to be con- 
■ . I ; . strued strictly ; yet they are not to be construed so strictly as to def eat the obvions 
, i ; intention of the législature. The true rule in the construction of ail statutes is to 
search out and follow thé true intent of the législature, and to adopt the sensé of 
the words which harmonizes best with the context, and promûtes in the fuUest 
, manner the apparent policy and objeots of the législature. Courts, In the con- 
struction of pénal statutes, will give thom a fair and reasonable construction, ac- 
oording to the législative intent expressed In the enaotment. They will, upou the 
one hand, refuse to extend the punishment to cases which are not clearly em- 
braced in them, and, on thé other, they willequally refuse, by any mère verbal 
nioety, forced constructions, or équitable interprétation, to exonerate parties 
plainly within their scope. 

(Syllabw by the Court.) 

j At Law. John Ellis was indicted for introducing liquor into the 
Jndian country. 

Wm. H. H. Clayton,V. S. Dist. Atty. 
' Prederîck & Rixiherjord and J. B. Fhrmter, for défendant 
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Paekee, District Judge, (orally chctrging thejury.) The indictment in 
this case charges that the défendant on the Ist day of January, A. Di 
1892, in the Choctaw Nation, Indian country, within the western dis- 
trict of Arkansas, did then and there unlawfully introduce into the In- 
dian country, in said district, spirituous and intoxicating liquors, to wit, 
10 gallons of lager béer, contrary to the form of the statutes, etc. The 
indictment was drawn under section 2189 of the General Statutes of the 
United States, which provides, first, "that no ardent spirits shall be in- 
troduced under any pretense into the Indian country;" "that every per- 
son who sells, exchanges, gives, barters, or disposes of any spirituous 
liquors or wine to any Indian under the charge of any Indian superin^ 
tendent or agent, or introduces or attempts to introduce any spirituous 
liquor or wine into the Indian country, shall be punishable by impris- 
onmént," etc. This statute was enacted on the 9th day of July, 1832, 
■ — 60 years ago day after to-morrow, if I am not mistaken. It is a sec- 
tion of the law that, in my judgment, is to be construed in the light of 
contettiporaneous history, in the light of the condition of things then 
and the condition of things now. In order that we may get at the pujr 
pose of the congress of the United States in enacting this statute, and 
that we may interprète — not construe — the words used, (because I do 
not think there is any ground for construction, but that it is simply a 
question of interprétation that arises out of the statute,) we hâve the 
right to apply the rules that are prescribed by the highest court of the 
country to be used in the interprétation, or construction, if you please^ 
of statutes. In the first place, as I said to the grand jury, (and I bave 
a right to tell you this, because it is a niatter of public history, and 
therefore a matter that the court takes judicial notice of,) one of the great 
objections on the part of thèse peopleto being removed from their homes 
in the older states, where there was a liigher civilization surrounding 
them than there would be out in this then wild country, was that 
it was a frontier country, — a country that had to be settled by 
the pioneer, — where police régulations were not so effective as they 
would be in older states; and that caused them to ask that the gov, 
ernment of the United States should pledge them secnrity and protec- 
tion in their new homes, if they consented to go. Intoxicating liq- 
uor was one of the things that they recognized as the greatest evil to 
them and their people; and that this court takes judicial notice of, be- 
cause it is a part of public history; one of the greatest evils, I say, be^ 
cause it bas swept whole tribes out of existence. There are a few left 
of the Delaware tribe up in this Indian country. That tribe was at onè 
time one of the most powerful people of that race upon the continent, 
and they hâve been swept oiit of existence to a great extent owing to the 
use of intoxicants brought to them and given to them in order to steal 
from them their rights by the white men. There is now left of that 
powerful tribe of people only about 400. The wise and good men who 
were the leaders of thèse Indian people knew the baneful influence of 
this destructive power of drink, and they asked that the government of 
the United States should not only say in its treaties that they should be 
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jjrdtèctéâ,— they an<ï théir young men, and their péople génèrally,-^but 
that lawS Should be eûactéd making it a penalty upon the part of the 
whitë Bian, or the Indian man, or any other man, to introduce intdthat 
coufltî^ thàt which woitld destroy them. And my Brother Knowles is 
rightVli^'hesaysitithlë Montana case, Inre McDonough, 49 Fed.Rep. 
360, thàt the manifest purpose of this statuts waa to prevent intoxica- 
tion. ' If that position be correct, wè hâve the key which opens the way 
to thie'èôrrect interprétation of this law. Wherever we may find that 
which produces intoxication, il that substance cornes within the défini- 
tion' bf'spîrituous liquors^ we hâve that which has been prohibited, and 
whièh has been said by the statute shall not be introduced; The words 
"àrdeiit" and "spiritUotJs" areused indîscriminately as having the same 
méanitig. If not, the sebtion becomes nonsense. Why would the con- 
greSB of the United States expressly prohibit for any pnrpose the intro- 
diictîoti of ardent spiiits into this Indian country, and fail to provide a 
penalty as to any other class of liquors that did not comprehend ardent 
spirits? That would be foolish. We are never to construe a law as 
noiisètaye when it can be avoided, but we are, rather, to construe ail of 
its terms as having forée. There is no trouble about the rule for the 
construction of statuteâ: The suprême court of the United States, almost 
every year of ils existence, has had that question before it, and very re- 
cently it hàs given us nûtes for the interprétation not only of ordinarj' 
statutes, but pénal statmes as well. Then, maUifestly, if the object in- 
tendéd by this statute Waë to prevent the destruction of Indians by drunk- 
enHesè, as well as to preVent the commission of crimes which invariably fol- 
low asfhè conséquence of drunkenness and debauchery in a country where 
Ihe police régulations are limited, it should be construed so as to give 
effect tb the object designed, and to that end ail its provisions must be 
examined in the light of surrounding circumstances. This has been 
very réCèntly declared to be the correct rule of construction laid down 
in the case of In re Ross, 140 U. S. 453, 11 Sup. Ct. Rep. 897. This 
whole doctrine with regard to the construction of statutes, and espë- 
cially pénal statutes, bas been laid down by the suprême court of the 
United Btates in the casé of U. S. v. Lâcher, 134 U. B. 624, 10 Sup. Ct. 
Rep. 625, wherein it is said: 

"As contenrtedoo béhalf of the défendant, there can be no constructive 
offenses, and, before a man can be punished, bis case must be plaiiily and un- 
tnistakabty within the Statutë. But thougb pénal laWs are to be construed 
Btrictly, yet the intention of the législature must govern in the construction 
of pénal as well as other statutes, and they are not to be construed so strictly 
as to defeat the obvions intention of the It-gislature. U. 8. v. WiUberger, 
5 Wlieat. 76; C. 8. y. Morris, 14 Pet. 464; American Fur Co. v. U. S., 2 
Pet. 358, 367. 'It appearS to me,' said Mr. Justice Stoey, in U. 8. v. 
Winn, 3 Sumn. 209, 211, • that the proper course in ail thèse cases is to search 
out and follow the truéintent of the législature, and to adopt that sensé of 
the words which harmonizés best with. the context, and promotes in the 
fullest mannerthe apparent pollcy and objects of the législature.' " 

The object of the fltâtute certainly was to prevent drunkenness, and to 
protect thèse peôpleagainst drunkenness and debauchery, such as you 
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hâve heard dèscribed by the witnesses in this case, and such as come 
to the knowledge of this court and this jury as having produced death 
in that country within the last 10 days in more than one case. The 
manifest purpose of the législature was to prevent this. 

"To the same effect is the statement of Mr. Sedgwick, in his work on Stat- 
utory and Constitutional Law, (2d Ed.) 282: ' The ruie that stalutes of this 
elaas are to be construetl strictly Is far frqm being a rigid or unbending one; 
or, rather, it has in modem tiines been so moditifd and explained away as to 
mean little more than that pénal provisions, like al! other.»;, are to be fairly 
construed according to the législative intent iis expressed in the enactraent; 
the courts refusing, on the one hand, toextend tlie punishment to cases which 
are not clearly embract'd in them. and, on the other, equally refusing, by auy 
mère verbal nicety, forced constmc-tion; or eiiuitable interprétation, to ex- 
onerate parties plainly within their scope.' This passage is nuoted by Baron 
Bkamwell in Attaruey Général v. aillem, 2 Htirl. & C. 532, as one « in which 
good Sf nse, force, and propriety of language are equally conspicuous, and which 
is aniply borne ont by the autliorii ies, English and American, which lie cites.' 
Folen V. Fletcher, 28 Law ,1. Exih. 100, 106; Nieholson v. Fieldn, 31 Law 
J. Excli. 233; Hardc. St. Law, p. 251. And the resison for the less rigorons 
application of the rule is well giveu in Maxwell on the Interprétation olStat- 
utea, (2d Ed.) p. 318, Ihus: 'The rule wliich requires that pénal and soine 
other statntes shall be construed strictly was more ri^orously applied in for- 
mer tinies, when the nuraber of capital offenses was one hundred and sixty 
or more, when it was still punish.ible vviih death to eut down a clierry tree in 
an orchiird, or to be seen for a tnonth in tlie Company of gypsies. But it lias 
lost mui-h of its force and importance in récent times, since it has beconie 
more and more generally recognized that tlie panimount duty of the judicial 
interpréter is to pnt npon the language of the législature, honestly and faitli- 
fully, its pliiin and rational meaning, and to proinote its object. It was 
fuunded, however, on the tenderness of the law fur the liglds of individuals, 
and on the sodnd principle that it is for the legislatnie, not the court, to de- 
flne a crime and ordain its pun.shinent.' " V, S. v. Lâcher, sapra. 

Thèse are the rulcs, and the correct rules, that bear on the subject of 
tbe coustruction of statutes, or their interprétation. 

The question now conies up whetiier or not this statnte is capable, 
reasonal)ly and rationally, of such interprétation as to niake the worda 
"any spirituous ]iquors"indude that which produces intoxication, called 
"lager béer." The évidence in this case which is not contradicted shows 
certain elementary things that are necessary to niake out an offense. 
The prool shows that the deléndant recoived large quantities of this la- 
ger béer; that from the évidence he was apparently an agent for its ré- 
ception. Under the law requiring certain thin s to exist to makea man 
guilty of violating tliis statute against the introduction of iiquor it is con- 
templated that, if a party goes out nmi gets spirituous liquors.and takes 
tliem into that country, that is a violation of the law by his direct act; 
if he sends out and gets them, and they are sent in to hira on his order, 
that is a case wliere he is a party to thedirect act of introduction, and 
is as niuch responsible as tliough he had done every act connected with 
the introduction; as much responsible as though he had gone ont and 
got it and carried it in with hisown hands. If he is the agent there for 
the réception of it, and knowingly reçoives it when it is sent in by some- 
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body else, he îs then a partîceps criminis to the act of introduction; he is 
res|)6nsible for whatever conséquences attach under the law to an act of 
that kind. If the évidence in this case shows that this défendant re- 
ceived béer in quantities there from thé outside, it was sent to him, and 
he received it from thecar shipped in, you hâve the right to présume 
that he did it knowingly; that he received it because he made the order 
for it. 'You bave a right to présume, further, from that state of facts, 
àg reasonable men, that the act of introduction was his act as well as the 
act of the shipper on the outside, and as well as the act of the railroad 
çom.papy which took it in there. They are ail responsible under the 
Iw-. The cars that carried this béer into that country, under the laws 
of the United States, are aubject to confiscation, and the man who man- 
aged that car which brought in this béer in question' is subject to the 
èeûàltiës of this statute, atid the man in St. Louis, whoever iie may be, 
is. irèèppnpble, under the law, as an introduçer, if the wbrd "béer" be 
■vvit|)T^}Jh,e ineaning of this statute. Then tbe défendant, if he occupies 
thattr^lation to lager béer, and it is a substance that cornes within this 
stattite^ is â party who has introduced, and he would be a party who 
bas îvidlateii the law. 

; Thè; dUestion cornes up as to whether or not this article is embraced 
wjtlijiii 'that expression. There is a différence of opinion among the 
çourtsT— and respectable courts, too — as to the meaning of thèse words, 
that' otiginated, in my judgment, from considering the kind of spirits 
with^reference to the method of making thèse différent intoxicants rather 
than tè'their qualities. This statute, if it means anything that was in- 
tended to effectuate any purpose that was good in its tendencies, cer- 
faiply intènded to prohibit that which would be injùrious, — that which 
would intoxicate. Béer is defined to be a préparation made by fermenta- 
tion, which contains alcohol. Alcohol, by the définition of Mr. Web- 
ster; ia that which may be called a "spirituous quality." It is the spiritu- 
ous quality of whatever substance it is in. Béer is thus defined: "An 
alcoholic liquor made from any farinaceous grain, but generally from 
barley, which is first malted and ground, and its fermentable substance 
èxtracted by hot water.'" Cent. Dict. 503. It is defined as an article 
that contains alcohol. Lager béer is so called because it is contemplated 
that it bas been stored some time after being made. The material ques- 
tion under the statute is whether or not it is intoxicating. If it pro- 
duces that resuit, according to my construction of this law, taking into 
contemplation its purpose, the reason for its enactment, the condition to 
which it was intended to apply, it comes within the définition of the 
Word "spirituous," which 'Mr. Webster says means having an active 
power or property; and, as used in thisstatute, I think it means having 
an active power or principle of intoxication. This court has al ways held 
tfhat whisky, brandy, béer, and wine, or anything that had the spir- 
ituous or intoxicating principle in it, or any substance of which it was a 
part, 80 that when it was used in that country as a beverage it would 
produce that resuit, came within the provision of this statute; and the 
position of the court in the construction of this statute is borne, out by 
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the opinion of the very able jùrist who delivered the opinion in the 
North Carolina case, where a statute of like words was constïued, where 
the words of the statute were precisely similar to the words tised in this 
statute, where that court, after délibération, after reasonihg on the case, 
and after comprehending the condition that was in existence where this 
béer was attempted to be sold, the people of North Carolina having the 
power to establish prohibition if they saw proper, as we hâve in this 
state, and it seems that they did establish it, and the language of the 
statute giving them the power to establish prohibition was exactly the 
language of this statute in question. It prohibited the sale, without the 
consent of the people, of any spirituous liquor. This statute does the 
same thing; it prohibits the introduction into the Indian eouiitry of any 
spirituous liquor; and I say that court in North Carolina took into con- 
sidération the condition there that was sought to be changed, and con- 
strued or interpreted the meaning of this statute, arriving exactly at the 
same conclusion this court does. It is a case that is well reasoned. It 
is a case that shows where thèse gentlemen who hâve arrived at an op- 
posite conclusion hâve fallen into an error; and the error arises from the 
fact that they conclude that to make a spirituous liquor y ou must dis- 
tiU it, when the word "spirituous" does not mean any such thing as that. 
It is defined as a liquor that is ardent; that is, active in its principles, — 
that will produce intoxication. That is the définition given by Mr. 
Webster, and that has référence to the quality of the liquor; but when 
you corne to the origin of it, when you corne to the raethod by which it 
is made, you find that spirituous liquors — liquors having the ardent 
principle in them, having the intoxicating principlein them — aresome- 
times made by distillation, and sometimes by fermentation. The intox- 
icating principle called "alcohol" is also made, as this judge clearly 
shows, by fermentation, and it is only separated by distillation from the 
other qualifies or properties. If it be true, then, that the intoxicating 
principle, or the alcoholic principle, is that which makes it a spirituous 
liquor, and that it can be made by fermentation, and it exists in lager 
béer, and the court tells you judicially that it does, — it is a fact, the 
law says, that may be taken notice of by the court, that the alcoholic 
principle is in lager béer, — I say, if it be true that it is produced by 
fermentation, and that is.the case, then why is it necessary that we 
should look any further when the article is complète as a spirituous liq- 
uor when it contains alcohol? It is not distillation that gives it the 
spirituous quality. Spirituous means active; it means lively; it means 
something that will produce active or lively résulta. It does not mean, 
necessariiy, something that has been run through the worm of a still. 
To my mind, a définition of that kind is simply ridiculous and absurd, 
when you consider that fermentation is the process which extracts from 
the grain — from the malt, from the barley, from the corn, or from what- 
ever is used — the principle that gives it a spirituous quality, — the prin- 
ciple that makes it alcohol, the principle that produces intoxication. 
It is fermentation that does it, and whenever you hâve a fermented liq- 
uor producing alcohol, you hâve a spirituous liquor, in the sensé of that 
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statute, and you hâve a liquor that is prohibited by this statute, be- 
cause it prodttces intoxication, because it produces vices, because it pro- 
duces crime, and because, ifletalone, and not restricted,, it wiil drown 
out thèse pepple >?hom the govemment hâve spleninly time and again 
proœised to protect and support as against this eyil and ail others. 

I will now reai to you in full the North Carolina, case to which I havè 
just called y our attention: 

*'S«rtte V. <?iem-/i. [4 S. E. Rep. 193. j 

" The défendant, Giersch, waa indleted for seJling wine an-1 béer !n Raleigh 
towiishlp. Wake couiity. Moith Caioliiia, wlieii by the IWw ihe sale of spiiit- 
uoua lii|UiirS was prohiL'iteil. Giersch hadbeengiantedalicenseby thecouuty 
coiiiniissïuners to sell vinoiis and malt hquors. On the trial thu court in* 
strm-ied the jury to return h verdict of not giiilty, on the ground that wine 
and béer were not spiritnous liquors. The state appéaled. 

"MkkRIMON, J. It appears that the sale of spirituous liquors wai pro- 
hiiiited \vithin Raleigh township, within llie couiity of Wakt^, as provided 
and allowed by the statute, (Gode, §§ 3110-3116;) that, while the sale of 
such liquors was so prohibit«'d, the défendant sold fur a price, to a CTtain 
person wUhin that township, une glass of lager béer, and also une glass of 
winia. butli bfing intoxicating liqiiors, ani containing alcohol prodiiced l>y 
fermentation, nut by distillalion. and neilher conta. ning any loreign admix- 
tuie of spii'ttuous liquors; that at the lime of such sale the défendant liad a 
licehae graAteil to hiui by the shei'iff of the county named, in pursiiance of 
an urder made by the county cummlssioners of tlie same county wiiile the 
sale of .spirituous liquors was su proliibited, purportiiig lo allow liim to sell 
vinous and uialt liquors within l\\e township named,, at the place where the 
sales mentioncd yvere raude. The défendant was in'licted l'or so seMng the 
lager béer and wine raentioned, and pleadi'd not guilty. On the trial the 
jury rendered a spécial verdict, the materiàl Cactsof which areabovesetforth. 
The court, beiUgof the opinion that the sale of lancer béer and wine was not 
a violation of thestutiiie supruliibiting tif saie of spirituous liquors witliin 
; tlie towM.'ihi|i named. diiected a verdict of not guilty tu b^* enlered, whicli was 
doue, and tibereupou jiidument was entered for the défendant, froui which 
!the solicilor for the state fippealed to this court. The statule. (Code, §§ 
3ll0-3116,) as applied in tliis case, prohlbits the sale of spirituou-î li(]Uors — 
anyspiriiuous liiiiiors — within Kaleigli township, in the county of Waké; and 
tlie question preseiited for our «lecjs on by the assigninent of error in the rec- 
ord i.s, wliai is meanl by tlie wtu-ds 'spirituous liquors,' 'any spiiiiuous liq- 
uônit'as used and, appll'd in the statute to be interpreted, and partiuularly, 
does the inhibijou exlend totlie sale of wine and lajier beeri' Itis coniended 
by the couusfl lor the difendant that thèse words extend to and einbrace only 
distilied spirits., On the olher liand, llie ai lorney gênerai insisis for the state 
that they are ùspd in a corupreherisive and remédiai sensé, and enibrace ail 
kindis of intuxicating liquors, incliiding wine and lager béer, except in so far 
as douiestic wine is txpressly excepteil. The terra • liquor,' in its uiost com- 
preheus.ve signiticalion, implies tluid substances gentiiady, such as water, 
piik, bUiod. sap, juice; but iii a uiore lim.ted sensé, and its more comraon 
application, it iiuplies spirituous fluids, wbether lermenled or distiUed, such 
as brandy, whisky, rura, «in, lieér, and wine, and a.so décoctions, solùtiims, 
tiuctilres, and the llke Huids in «reat variety. The térm • spirit ' or ' apirits ' 
• Ms;a' Beneral mt-aning as applied to tlulds, mostly iif a lighter cliaracter than 
ordinary water,' ubtained but n6t, prodùced by dUtillation, but, as applied piir- 
.itlçuiarly lo liquors, liiey siguify the^ essence, the extrada the purest solution, 
the iiighly reçtitied spirits, the pure alcolwl contai ned in tbem. The spirJt 
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of liqupra is really the alcohol in them. It is this characterjstic, this éssen- 
tjal élément, that inakes them spirituous, that gives to ail liquors of wliat- 
evér'kind their Intoxieating quality and pfféct. Àlcohol— this essential élé- 
ment in àll spirituous liquors — is a limpid, Colorless liqiiid. To the taste It 
is hot and pungent, and it bas a slight, aiid not disagreeable, scent. It has 
but one source, the fermentation of sugàr and saccharine matter. It conies 
tljrougli fermenlation of substances Ihat contain sugar proper, or that con- 
tain starcb, whiçh may lie turned iiito sugar. Ail substances that contain 
either sugar or starcb, or both, will produce it by fermentation. It is a mis- 
take to suppose, as many persons do, tliat itis really pruduced by distillation, 
It is proUuced only by fermentation, and the process of distillation simply 
serves to separate the spirit — the alcohol — from the mixture, whatever it may 
be, in which it exists." 

I repeat again that you do not hâve to hâve distillation to make spir- 
ituous liquors. The l'act, then, that distillation does not exist in the 
préparation of this lager béer, is not a raaterial condition to the exist- 
ence of it as a spirituous liquor. It is not distillation that détermines 
its spirituous character; in other words, it is the quality pf the article 
which is the évidence of whether it has in it the ardent principle called 
"alcohol," the spirituous quality that gives it the name of spirituous liq- 
uor. 

• "That what we bave thus said is, in substance, true and correct, every one 
knows who is familiar With the terms deflned, the nature of alcohol, the 
method of ita production, and who has accurate knowledge of the essential 
éléments and quàlities of spirituous liquors. ' Spirituous ' means containing, 
partaking of, spirit; having the reflned, strong, ardent, quality of alcohol in 
greater or les» degree. Hence spirituous liquors imply such liqtiors as above 
deUnëd, — ^as contain alcohol, and thus hâve spirit, — no matter by what paitic- 
ular name denominated, or in what liquid form or combination they may ap- 
pear." 

What use would it be for the courts of the United States to enforce the 
statutes enacted by congress prohibiting that brandy and whisky be in- 
troduced into that country, and permit tons and car loads of this mate- 
rial that niakes men drunk? It never was intended, never was contem- 
plated, and there is no forced construction about it. When you take 
the définition of the word "spirituous" liquor as given by this eminent 
court I hâve referred to, you hâve exactly that which applies sensibly 
and rationally to the interprétation of that section of the statute in ques- 
tion, taking into considération the purpose sought to be accomplished 
by the congress which passed it. 

"Hence, alao, distilled liquors, ferraented liquors, and vinoùs liquors are 
ail alike spirituous liquors. Thèse liquors, respectively, tnay hâve différent 
degrees of spirit in point of fineness and strength. Distilled liquors niay be 
stronger or weaker according to the quantity and quality of the alcohol in 
them, and so of the other kinds mentioned. We knoW from comraon obser- 
vation and knowledge, and it is a generally admitted physical fact, not de- 
nied in this case, that lager béer and wine contain alcohol, and generally in 
such quantity and degree asto produce intoxication. Thèse liquors are there- 
fore spirituous, alid obvioualy come within the meaning and are embraced by 
ttie words 'Spirituous liquors,' as used in the statute, unless there is some- 
tbing in the latter that shows that thèse words were intended to havè a mora 
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limited application, and to exclude snch béer and wine. The closest reason- 
able scrùtjny of the statute, its terms, phraseology, connections, and purposes, 
shows nbsuchnarrow application of the words 'spirituous liquors ' employed 
in it as to exolude such béer and wine. But we tbink the oontrary plainly 
appears. The terms used are, severally and taken together, broad and sweep- 
ing, not exceptive or llmiting but in a single respect, presently to be men- 
tionèd ; ànd the manifest purpose is to prevent and suppress drunkenness, and 
the attendant evils produced by thefree use of intoxicating spirituous liquors. 
The tçrms are not <any distilled spiritiious liquors,' not ' any fermented spir- 
ituous liquors,' but they are 'spirituous liquors,' and «any spirituous liquors.' 
How sWeepingl The purpose being obvious, the language of the statute, its 
parts a^id its whole, must receive such reasonable interprétation as will effect- 
uaté the purpose." 

,It was obviously the .purpose of this statute to keep eut of the Indian 
coijntry litiuors which would cause intoxication in that country, aud de^ 
strby thf» people. It was to suppress it, to prohibit its being taken in 
there. Then we are to interpret or construe the statute by that rule of 
interpretatiôfl or construction which would enable us to effectuate the 
purpose of those who passéd that law. 

"Tliis is the rUle of interprétation of constant application to ail statutes, 
wïiate-^fer their nature or purpose. Hines v. Railroad Co., 95 K. C. 434. 
Hère there is no need of strained interprétation of terms or phraseology or 
purpose' Thèse are plain, easily seen, and understood. As we hâve seen, 
'spirituous liquors' embraice lager béer and wine by reason of their nature; 
and the effects produced by them. If the purpose of the statute is to prevent 
drunkenness by prohibiting the sale of spirituous liquors, is it not plain to 
the utind of the siraplest observer that such purpose would only be partially 
served by preventing the sale, of only distilled liquors? Fermented and vi- 
nous liquors— lager béer and wine— .are spirituous, liquors, and produce intoxi- 
cation and drunkenness as certainly as distilled liquors produce the like effect, 
It simply requires the greater quantity of them to do so. Can it be said with 
any show of reason that the législature would hâve intended to cripple, pre- 
■ vent, and binder its purpôsô by prohibiting the sale of one kind of intoxicat- 
ing spirituous liquors, and not another? Can any just and fair mind reacb 
the absurd conclusion thatit intended to prevent drunkenness by prohibiting 
the sale of distilled spirituous liquors, and to aîlow, and, in practical efifect, 
encourage, drunkenness by the toleration of the sale of fermented and vi- 
nous spirituous liquors?" 

That language may apjdy to this statutç. Can it be said, without 
absjirdity, that it was the purpose of the congress of the United States 
to stop up the spigot of the barrel that eontained this principle of drunk- 
enness, and to leave the head cpen? 

"And if, for any reason, it had such mixed, contradiclory purpose, would 
it not hâve said so, — so provided as to leave no doubt as to such partial pur- 
pose,? The présomption is it intended to further and accomplish. not hinder 
and defeat, its plain purpose. And this is made the more manifest by an 
exceptive provision in respectr to domestic wines manufactured in this state 
from certain fruits mentioned. It is expressly provided in section 3110 of 
the statute eijted abùye that such domestic \vines may be sold 'in bottles, 
corked or sçs^Ied up, and not to be drunk on the premises,' etc. But it is 
further provided that no person shall 'sell any of said wines to any person 
who is a minor,' and, moreover, this exception does not extend ' to wines 
which contain.any foreign admixture of spirituous liquors, and shall only ap- 
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ply to Buch wines as dérive their ardent spirit from vinous fermentation.' 
Ihis exceptive provision is very signiflcant in various aspects of it. It points 
by necessary implication to the purpose of the statute to prevent drunken- 
ness, in that such wines — domestic wine that has no foreign admixture of 
spiiituoas liquors — shall not be sold to a minor at ail. It sbail not be drunk 
on the premises when it is sold. And to prevent tbis, it must be corked or 
sealed in bottles, Now, why thèse cautionary régulations, if not intended to 
prevent excessive drinking — drunkenness — arising from the use of any spiritu- 
ons liquor; even domestic wines ? If it was intended that fermented spirituous 
liquors generally might be sold, why were they not excepted? Why were 
not lager béer and light wines generally excepted? Why except only do- 
mestic wines, the sale of which is so cautiously giiarded? Further, if the 
terni •spirituous liquors,' as used in the statute, embraces only distilled liq- 
uors, then this cautious exceptive provision ia whoUy tneaningless and nuga- 
tory. In that case it serves no purpose at ail, because witiiout it ail fermented 
liquors might be sold. Gan any intelligent mind believe that the législature 
intended this provision sbould bethus meaningless? Surely not. And treat- 
ing it as serving the intelligent purpose plainly specified, does it not show 
beyond serions question that the terms 'spirituous liquors' so uséd in the 
statute were not intended to embrace only distilled liquors? It cannot be said 
that this exception is partof the statute in question by mistHke, aa snggested. 
It was enacted at the session of the gênerai assembly of 1874-75, and it has 
been a part of the statute in its présent connection sincel883, and the législa- 
ture has not repealed or modifled it, although it has repeatedly amended the 
statute in Other respects. We may advert, in this connection, to the gênerai 
fact of éOmmon knowledge that the législature, the légal profession, and the 
people geilerally who took note of the subjeet understood that the inhibition of 
the statute in question extended to fermented as well as distilled liquors. 
The contrary has not been insisted upon, so far as we know, by any one, un- 
til the décision of this court in State v. J^fash, 97 N. G. 514, 2 S. E. Rep. 645, 
in which the chief justice simply suggested a doubt in respect to the extent 
of the inhibition in a connection not at ail material. He expressly declared 
that any question in that respect was not decided. What he said was scarcely 
said obiter. It was not, nor was it intended to be, authority, and so every 
intelligent lawyer must hâve understood. Attorney General v. Bank, 5 Ired. 
Eq. 71, and cases there cited. 

"What we hâve said flnds strong support in the décision of this court in 
State V. Lowry, 74 N. G. 121, in which it was expressly held, in construing 
the statute (Code, § 1076) forbidding the sale of spirituous liquors by a 
measure less than a quart, thàt the inhibition extended to and embraced fer- 
mented liquors, and upon the ground that they are spirituous liquors. It in- 
terpreted a statute the purpose of which was to regulate the sale of spirituous 
liquors and raise revenue. The purpose of the statute before us ia to prohibit 
such sales, a.nd it therefore bas the greater weight and point. The learned 
counsel for the défendant, on the argument before us, seeing the force of this 
case, contended that it is not satisfactory, and ought to be disregarded, We 
cannot hesitate to think otherwise, because of the brief, cogent reasons stated 
in the opinion, as well as the reasons stated above. The décision is author- 
ity not to be disregarded for light, or even plausible, reasons. It was made 
by a very able court, and the able judge who wrote the opinion was a learned 
lawyer, familiar with the législation and statutory law of this state* and he 
was as well a scholar familiar with the nature, meaning, power, and compass 
of words, whether àpplied in statutes or otherwise. 

"It was likewise contended on the argument that the inhibition surely 
could not be treated as extending to ail liquors that contained spirit, because 
very many liquors contain so small a percentage of alchohol as that it is 
v.ôlF.iio.12 — 52 
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scarcely fie^è^j^^iél^; that'the inhibitiôïi.irtily applied to strotig distilled liq- 
uors.'ànf thèrçtore not to lager beér or winel This argument isiwithout 
force. As we hâve seeii, the purpose'ôf the statute is to prevent and sup- 
preas drunlîërinëas, and'|)fpnibtesobriëty; The inhibition, th&ïéfore, extends 
to sûçh ?piritùoùa liquors, whether fèi^aiètited or distillèd, as by tli«ir free use 
producelntoxiÇation. Heriee,:whpn ifcibûf'cominon knowledge and observation 
that^ pàrtlçular ki^id of spirituous liquors itj question prodnceB intoxication, 
then the çotîrt mây so decljirti, 'but if ifc ié dbubtfui whether o* not the liquor 
be sùch. then .à question of factis ràised for the jiiry, as Was deoided in tstate 
v.lLou^fy, supra. 8ee, also, Sîaite V. Pacfter, 80 N.' 0. 439. ïhë inhibition 
oftbe statute uiîdèr consideraiiozi, and wè may add othér lilc'é inhibiting stat- 
utés, ùnleiss othérwifee provided in them.éxtend and apply to ail suchapintuous 
liquors. howevef dénoniinatédî n'hethér fetraented or distillèd, as, by the free 
use ofi^hem, ordinàr^l^ produçe into3(iÇatibh. This appears f roni the nature, 
terms, and piùrpose,6f sùch fitatutes, àiid the causes 6t comtnon knowledge 
that gïy^ nse tô théir srittettiiéht; It raay be added that the gênerai as- 
serably.at its session qf 1887, reoogriized tlie statutory provision under con- 
sidération as baving the meahing we attribute to it, and acted upon it." 

llie court fuîly addpti *the langiiage used by that court, The court 
takes ipto tousidériitioni the purposë of the législature in passing that 
act, just as we are to t^kë into considération thé purposôof corigress in 
enactii^ ithis statute. ï% wasto.preyent drunkenness. When we come 
to apply the wqrds, we find thatwe hâve, a meaning .t]iat i? rational, 
that ië sensible, that cotasummates fully the purpose of the statute, and 
which i$ àiithorîzèd by the authors df lexicons defining the term 
"spiritjidug liquors." I ^y to j/ou in this case, that if you find that 
the defendantiroin the évidence was the party Who rece^ved that liquor 
there that had been shippeà to hitn, thfit hie had apparently réce^ved it 
As one interested in it, going to show that he had knowle(lge pf the fact, 
—and I tbink that is virtiially admitted by his counsel in this case,— 
it is yourduty to find thé défendant guilty. If you find that lager 
béer, such ââ waS intrôduëed in évidence in this case, was introduced ei- 
ther directly by this defep<;iant going out and getting it, or by his re- 
ceiving it as agent, ypur duty jis to convict him, because the court 
charges yoU that in the light of this law this is spirituous liquor, 
and that as Siioh the introduction bf it would be a violation of the stat- 
ute, sjnd your duty would bé to convict the défendant, — to say that " we, 
the juiry , fliid the defeûd^ijt guilty as charged in the indictment." This 
is a yery, important statute., Its rigid enforcement tends largely to pre- 
vent the commission of the highest çripies in that country, as every one 
knows who is at ail conversant with the condition of that country. 
You take the law from the courte you see what the facts are, and you 
âpply the law to the faqtà as you find them, and in that way you arrive 
at your verdict. The tact that the gbVernment of the United States may 
haye Uçep^ed this, traffiç in there h^s nothing to do with your or my 
enforcement of this .statute. That. cotpes under the revenue law. There 
is no provision of the revenue law proMbiting the issuing of license for 
the sale of whisky in that country, but the iaet that that may hâve been 
dbne canhot legalize th,e introduction of it into that country. It has noth- 
ing to do witt this statute. It is not connected with it in any way, and 
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the construction of the revenue law by the revenue department of the gov- 
ernment is net to be takeii as a construction of this statute. It does not 
look to this statute when it issues license, and its construction of it bas 
no binding force upon this court, even as being advisory, because it is 
not a statute that that department of the government is called upon to 
administer. I ask you to take thèse facts into considération, and, ifyou 
find that the défendant in an}' one of thèse ways I hâve nanied was con- 
nected with this lager béer, I charge you that it is spirituous liquor, and 
that it cornes within the meaning of this statute, aud your duty would 
be to find the défendant guilty, because such a state of case makes a 
case that is conciusive in the law; certainly it makes a case that carries 
it beyond a reasonable doubt. 

Défendant excepted to charge of conrt, and alao excepted to the court re- 
fusing to charge as requtstéd to by défendant. 



Strait et al. v. National Harrow Go. 
(CircuU Cmirt, N. V. New York. August 10, 1893.) 

Patents FOB Intentions— Ejmoininb Scits fob Inpkixgemekt— Monopoues. 

The fact that a corporation owning lett«rs patent upon a. particular kind of ma- 
chinerv bas entered into a combination with other manufacturers thereof to seeUre 
a monopoly in its manufacture and sale, and to that end bas acquired ail tbe riglits 
of Oiher manufacturers for the exclusive sale and manufacture of smh machines 
under patents, will not entitle a Etranger to tbe combination to enjoin the cor- 
poration from bringing any Buits for inlringement against him or bis uustomers. 

In Equity. Suit by William Strait and others agninst the National 
Harrow Company for an injunction to restrain actions and suita for in- 
fringement of patents. On deiuurrer to tbe bill. Sustained. 

Frederick Collin, for plaintif! s. 

Edward H. Eidey, lor delendant. 

Wallace, Circuit Judge. This is a suit wherein the relief demanded 
is a permanent injunction to restrain the défendant from instituting or 
prosecuting any action in any court of law or equity against the plain- 
tifis for the inlringement of any letters patent owued by the défendant 
covering improvemenls in spring-tooth harrows, or from instituting or 
prosecuting any such suits against any person using the spring-tooth 
harrows manulactured by the plaintitfs. The défendant bas demurred 
to the complaint. In substance, the complaiiit shows that the delendant 
bas entered into a combination with various other manufacturers of 
spring-tooth harrows for the purpose of acquiring a monopoly in this 
country in the manufacture and sale of the saine, and, as an incident 
thereto, has acqujred ail the rights of the other manufacturers Ibr the 
exclusive pale and manufacture of such harrows under patents, or inter- 
ests ia patents, owned by them respectively. Such a combination uiay 
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be an odioùs and wîcked one, but the proposition tbat the plaintiffs, 
while infrînging the rights vested in the défendant itndôr lettèrs patent 
pî the United States, is entitled to stop the défendant from bringing or 
prosecuting any suit therefor because the défendant is an obnoxious cor- 
poration, and is seeking to perpétuatê the monopoly which is conferred 
upoii it by its title to the letters patent, is a novel one,'and entirely un- 
warrahted. The party having such a patent bas a right to bring suit on 
it, not only against a manufacturer who infringes, but against dealers 
and users 6f, the patented article, if he believes the patent is being in- 
fringed; and the motive which prompts him to sue is not open to judicial 
inquiry, because, having a légal right to sue, it is immateriàl whethei 
bis motives are good or bad, and he is not required to give his reasons 
for theattempt to assert his légal rights. "The exercise of the légal right 
cannot be afïected by the motive which controls it.'.' Kiffv. Yovmam, 
86 N. Y. 329. 

The complaint allèges that the plaintiffs, and the other persons threat- 
ened with suit, do not infringe any of the patents of the défendant; but, 
as was said by Mr. Justice Hunt, in Celluloïd Manufg Co. v. Goodyear 
Dental Vulcanite Co., ddBlatcht BSi: 

"ïo allow the action is to reverse the proper position of tlie parties. Who- 
ever reçoives létters patent from tlie United States received thereby a prima 
facie right to maintain an action against every infringer of the right given 
by such letters. While It is true that such right is prima facie only, and 
that the holdtjf raust be prepared to maintain it in the courts when attaclted, 
it is stiUa right on his jfiàlrt to sue such alleged violators. The présent action 
would con vert the right to sue into a liability to be sued, which is quite a dif- 
férent thlng, * * ^ * The défendant has a right of action against each 
one of thèse individiiala. It has the right to sue the whole of them; It has 
the right to sue any one of them, and to allow the others to go undisturbed, 
While it wbuld not be a high^minded theory, I know of no principle that, as 
a matter of law, would prevent its seekmg the feeblest of them ail, — the one 
least able to défend himself , — and to make a victim of him. If that individual 
shall appear to hâve inlringed upon this defendant's patents, he is liable te 
the damages, although he may be poor, — unable to défend himself .^althougli 
others may hâve offended in a greater degr^, and although we may condemn 
the spirit which selected him as the particular défendant. On principle this 
cannot bedoubted." 

See, aisé, Asbestos Felting Co. v. United States â; F. Salamander Félting 
Co., 13'Ëlatchf.4.53; Tuttlev. Matthms, 28 Fed. Rep. 98; Kelleyv. Manu- 
facturing Co.AA Fed. Rep. 19; Chemical Works v. Heckër, 11 Blatchf. 552. 

If the défendant bad brought suit against the plaintiffs for some breach 
of contract or violation of its alleged rights, founded upon the combina- 
tion agreement, then it might become pertinent to inquire into the char- 
acter of the combination, and ascertàin whether the court would eiiforce 
any rights growing ont of it. But in a suit brought for the infringement 
of a patent by the owner, any such inquiry, at the bebest of the infringer, 
would be. as, impertinent as one in respect to the moral character or anté- 
cédents of the plaintiff in an ordinary suit for trespass Upon his property. 
Even a gambler, or the keeper of a brothel, cannot be deprived of his 
property because he is an obnoxious person or a criminalj and it is no 
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défense to the trespaas upon it, unless it was removed or destroyed in, 
the suppression of a nuisance, that it was used in carrying on the un- 
lawful occupation. Ely v. Supermors, 36 N. Y. 297. 
The demurrer is sustained. 



RouTH V. BoYD et al. 

(Circuit Court, D. Indiana. July 11, 1892.) 

No. 8.623. 

1. Patïnts pob Inventions— Assionment and Licensb. 

Letters patent were granted for a new improvement In school desks. The pat- 
entées formed a copartnership lor its manufacture and sale, which, beComing In- 
volved in debt, was dissolved. The plant and manuf actory were transf erred to one 
of the firm, who agreed to carry on the business and pay off the indebtedness, and 
relieve the other member from ail llability for the flrm's debts. A deed for the 
plant was executed by the retlring member and placed in escrow, to be delivered 
on the performance of the condition. There was no mention of the letters patent 
in the deed or agreement. Held, that the rlght to manufacture and sell the pat- 
ented improvement continued so long as the condition was complied with, and the 
custodian of the deed had a right to deliver it upon f uU performance of . the condi- 
tion. 

■3. Fédérai. Jitkisdiction— Breach dp Contract as to Patents. 

Where the right to manufacture and sell a certain patented Improvement was 
dépendent on the performance of a condition contained in the agreement of trans- 
fer, the question of the breaoh of the condition must be iirst séttled in favor of 
plaintiff bef ore the fédéral courts can hâve jurisdictlon of an action to recover dam- 
ages for the unauthorized manufacture aiud sale of the articles. 

At Law. Action by James R. Routh against Rader J. Boyd and 
■others. Heard on demurrer to the complaint. Demurrer sustained. 
Jvlian âc Julian, for complainant. 
Maatgomery Marsh and T. S. Bollins, for défendants. 

Bakee, District Judge. The question in this case arises on a de- 
murrer to each paragraph of the complfint alleging that the court has 
no jurisdiction of the subject-matter. The complaint is in two para- 
graphs, which differ in no important particular. The parties to this 
action réside in this state, and the jurisdiction of the court dépends on 
the question whether the cause of action is one which arises under the 
constitution and laws of the United States, or the treaties thereof. If 
the action is one to recover damages for the unauthorized manufacture 
and sale of articles whose manufacture and sale hâve been secured to 
the plaintiff by letters patent, then this court has jurisdiction; otherwise 
it has not. The agreement, which is made a part of each paragraph of 
the complaint, shows that Teal and Puterbaugh were granted letters 
patent for a new and useful improvement in school desks; that they 
formed a copartnership, erected a manufactory, and began to inanufac- 
:ture and sell the improvement in school desks at Greenfield, Hancock 
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couàty, Irtdl; thât, after carryirigonthe business for somè tifrie, they be^ 
canie deeply involved in debt; thai thereupon they di6solv<ed tlieir co- 
partnership, and the manu Cactory and other property, which had been 
used in the business, were transferred to Puterbaugh; that it was agreed 
vhat he should carry on the business and pay off the debts of the lirm, 
and release Teal from ail liability on account thereof; that to carry oui 
this agreement a deed of conveyance of the plant was executed by Teal 
and wil'e to Puterbaugh, and was placed in escrow with one Boyd, to 
be delivered by him to Puterbaugh on his performance of the conditions 
contained in the agreement of dissolution; that Puterbaugh took posses- 
sion of the manufactory, and proceeded to carry on the business for a 
period of time; that the custodian of the deed delivered the same to 
Puterbaugh on the assumption that he had performed the conditions 
which entitled him to the deed; that Puterbaugh afterwards conveyed the 
manufactory to the défendants, Boyd and Hinchman, who for the past 
nirie y«Sirs hâve been operating the factory and raanul'acturing and sell- 
ing the iraprovement in school desks. Neither in the agreement nor in 
the (jleéd is tliere any mention of the letters patent; noristhere, interms, 
any grant bf^said letters patent, nor any license to use the iraprovement 
secnreii théreby. Facts are stated in each paragraph of the comfùaint, 
in varions fornis and at great length, to show that Puterbaugh did not 
perlorm îiis paît of the agreement; thât he got possession of the deed 
without right; and that, by his fraudulent and wrongful conduct, he lost 
whatever right had been secured to him by the contract. It is also al- 
legéd, because there was no référence to the letters patent in the agree- 
ment or deed, that he never acquired any right, as against Teal or his 
heirs, to uianuiacture or séll the patented imprpvement in school desks 
without an açcounting. 

It is ëarneStly argued by counsel for plaintiff thht thèse facts show 
that Puterbaugh never acquired the right to manufacture or sell the 
patented iniprovemtnt in school desks, or, if he did, that his right 
to do ao onlj' continued so long as he should perform his part of the 
agreement. Consequently it is insisted that he could not, as against 
Teal and his heirs, grant to the défendants, Boyd and Hinchman, the ex- 
clusive right to manufacturé and sell the patented improvement in school 
desks. When thè plant was turned over to Puterbaugh on the agree- 
ment that he should carry it on and pay off the firm debts, the right to 
manufacture the improvement in school desks passed to him just as ef- 
fectually ns thbugh secured by apt wonls of grant or license. Wlioever 
grants a thing is supposed also tacitly to grant that without which the 
grant itself would be of no effect. Ovdeunque nliqim qimi mncedil concedere 
videtur et id aine quû resipm esse non potuit. Liford's C(we, 11 Co. Rup. 62. 
The la w entera as a silent factor into every agreement. Stipulation» 
which the law jmports into a contract become as effectually a part of th© 
contract as thongh they were expressly written therein. Long v. Straus, 
107 Ind, 94ï 6 N. E. Rep. 123, and 7 N. E. Rep. 763. In the absence 
of fraud, acjeldent, or mistake, stipulations thus imported into a contract 
cannot be iVâried by averment or proof. Snoïc v. ÈaUway Va., 109 Ind. 
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422, 9 N. E. Rep. 702. Every averment in the complaint variant from 
the légal effect of the agréeraient is without force. 

It foUows that the character of the complaint m ustbedetermined from 
the express ànd implied stipulations of the contract. The agreement 
conveyed to Puterbaugh, by necessary implication, the right to manu- 
facture and sell the patented improvement in scihool deska so long as he 
complied with the conditions of the contract. It also gave the custodian 
of the deed the right to deliver the same to Puterbaugh upon his per- 
formance of the contract. It is shown, with greatprolixityof averment, 
that Puterbaugh failed to perform the contract, and that his rights there- 
under ceased, and the rights of Teal reverted to him or his heirs, and 
that the delivery of the deed by Boyd was unauthorized and wrongful. 
The pleader deduces as a conclusion from thèse premises that the de- 
fendants, Boyd and Hinchman, are inlringing the patent in mannlactur- 
ing the patented improvement in school desks. But whether they are 
invading the right^ of the plaintiff dépends on the question whether the 
conditions of the agreement hâve been performed or not. If Puterbaugh 
or his assigns hâve fuUy performed ail the conditions of the agreement, 
then they are entitled to the deed for the plant, and they hâve the right 
to manufacture the improvement in school desks in their factory. The 
primary and controUing question involved in each paragraph of the com- 
plaint is whether the agreement bas been performed or violated. If it 
bas been performed, the plaintiff has no cause of action. If it has been 
violated, he has a cause of action for its breach, and may recover ail 
proximate damages arising therefrom. Among the éléments of damage 
would be that arising from the unauthorized manufacture of the pat- 
ented irnprovement in school desks. The cause of action set out in each 
paragraph of the complaint is for the recovery of damages growing out 
of the breach of this agreement. What is said about the infringement 
of the patent is incidental, and has no force Until the question of the 
breach of the agreement is first settled in fàvor of the plaintiff. As each 
paragraph of the complaint exhibits a cause of action for the recovery of 
damages growing out of the breach of the agreement, it foUows that the 
court has no jurisdiction of the subject-matter. The demurrer is sus- 
tained to each paragraph of the complaint, with leave to plaintiff to 
^mend. 
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Massbth V. Palm. 

(Circuit Cowrti, W. D. PenniyVoania. Acgnst 19, 1893.) 

Ko. 16. 

Patents JôB Intentions— iKFBiNaEMEuit—PACKBBS pob Oïl Wbi,ls. 

In IjBtterB patent No. lÔT,*», issued September 7, 1875, to James P. Gordon, for 
an improyément in packers for ahuttlng off water f rom oll wells, consisting of (1) 
a tnMIàr'o&sing, (2) an expansible packer, and coae for éxpanding it, and (8) a 
set o(, slips or wedge arms, and a weogeoone to force the arms against the wall of 
the well; to form a résistance base to tne packer, so that "when the casing is moved 
leagtbmse the cône within the packer will expand it, the thlrd élément is novel, 
and is tihe basis of the entire devlce, and the patent is inf rin^f^d by a device making- 
uSe of the same idea by mechanical équivalents, their t)tt8itîon merely being re- 
versed, altnotigh in suoh dévicethe wedge arma, besides' serving to place the 
pac^ier in position, as in the combination patented, havo tlie additional fuoction of 
aiding in sustalning the casing. 

In Equity. Suit for infringement of patent. Heard on pleadings 
and propfs. Deçree for cotûplaihant. 
W. BàkewM & Som, for complapant. 
Z). iî^'Pcifterson, for défendant. 
Before XcheSon, Circuit Judge, and BoffingtoN, District Judge. 

BcFFiNGTON, District Judge. This bill is filed by Benjamin Mas- 
seth, assignée of James P. Gordon, against George Palm, for alleged in- 
fringement of patent No. 167,400, issued September?, 1875, for anim- 
provement in packers in shutting off water from oil wells. In drilling 
Buch wells yeins, of sait water are met at great depth, which must be shut 
off, or the.wel^ wiil beruined. Before the patent iri suit this was done by 
running an irbn pipe called "casiiig," from the surface to a point below 
the salt> water vein. Hère it rest&d on the bottom of the well, and by 
means of a peicker kept the \^àter out. From that point a hole of 
smaller diameter was drilled, until the oil was reached. Inside the cas- 
ing, and froniiits lower end to thç bo|;tom, as well, was placed a smaller 
string of pipe, called "tubing," tfarough which the oil was pumped to 
the surface. , As thèse veins of , sait water were found at considérable 
depth, the casing was a large item of expense. To avoid this, Gordon, 
the patentée, conceived the novel idea of using only sufficient cas- 
ing to span the water veins, placing at each end a packer, to prevent the 
water escaping either up or down; and thus effectually shut off the wa- 
ter in a jaeket, closed at both ends, and suspended and self-sustaining, 
hundreds of feet below the surface. This was called a "double packer." 
The idea was novel, and was a radical departure from former methods. 
Being a pioneer, and not a mère improver, Gordon's claims must be 
given a libéral construction. Setring-Machine Go. v. Lancaster, 129 U. S. 
273, 9Sup. et. Rep. 299. Gordon's patent shows how he accomplished 
this resuit: 

"Having prepared the necessary lengtli of casing, G, I screw onto the top. 
and bottom of it the cônes, C, C'\ both of them having their bases down- 
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wfird, as shown. On thèse cônes, whieh are roughened or corrugated to 
hold them, I place the leather packers, P, P'. Above the lower packer is 
placed the open expansible ring, 0', and above this a loose ring, R', con- 
ical on its outer surface, and with its base resting on O'. To ring. V, are 
attached three elastic arms, which carry at their lower ends the barbed 
wedgea, W, which lie in contact with the outer surface of thp conical ring, 
R. ïheir barbed teeth are eut so as to offer no résistance while descend- 
ing the well, but to oppose being drawn up bj' catching in its sides. The 
rings, V and R, are respectively held in place and prevented from riding 
upon the casing by the pins, pp'. It is clear that after the casing, with 
thèse attachments at its lower end, has been lowered to a point sonie dis- 
tance below the water vein, if an attempt is made to draw it up, the ring, 
R, will drive apart the wedges, W, and cause them to engage the sides of the 
well, and to become flrmly wedged in between tlie well Walls and the loose 
ring, R', thereby stopping the upward movement of that ring and of the ex- 
pansible ring, 0', below it. By a continuation of the upward draft the cône, 
G", is farther drawn up, and wedges the packer P', tightly between it and 
the wall, eSectually packing the well below the water vein, and flrmly fixing 
the apparatus in the wall. " 

Having solidly secured the packer and the casing at the lower end, 
he fixes the upper packer in place by means which need not be de- 
tailed, as they are not material to the issue. He allèges infringement 
by Palm of the third claim of his patent, which is as foUows: 

"In combination with any required length of well casings, devices con- 
fltructed andoperating substantially in the manner hereinbefore specified, at- 
tached to the upper and lower ends of the same, whereby said casing may 
foe made self-sustaining at atiy desired point in an oil or artesian well, and 
hâve a water-tight packing inserted and flxed between its ends and the well 
walls, for the purpose of shutting ofE a water course or vein, substantially 
in the manner set forth." 

That is, in the lower packer he clairas (l) a tubular casing of proper 
length to span the water veins; (2) an expansible packer of leather or 
rubber, and a cône forexpanding it; and (3) a set of slips or wedge arms, 
and a wedge cône to force the arms against the wall, to form a résist- 
ance base to the packer, so that when the casing is moved lengthwise 
the cône within the packer will expand it. The first and second élé- 
ments in the combination were old, but the third was noyel, and is 
the basis élément of the entire device. Palm places his slips or wedge 
arms below, instead of above, the rubber, with a spring below them, 
held in place by a wooden pin. Above the slips is a wedge cône, to 
force the arms against the wall when the spring is released, and thus 
form a résistance base for the packer above it. When the pin is with- 
•drawn, and the spring released, it forces the wedge arms upward on the 
-cône, by which they are expanded, and become fixed in the wall of the 
well. The packer is then let down on the shoulder of the wedge cône, 
and expanded by a cône from above. By certain means, not material 
to the issue, an upper packer is next put in place; the whole forming 
a double packer. 

From the testimony we are satisfied the wedge arms in Gordon's de- 
vice are simply used for placing the packers in position. After this ia 
•done, the expanded rubbers alone sustain the casing, If possible to do 
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aei, 0di3â.oa?8 wedge «rins could be teken from the ]^,ell ftfto the appa- 
ttSta»»î8*flet*'withoïit afifecting the functions of the £l9uiî4«.|Raqteg; hut in 
Eàîtti!9'tl(^éè thé wedge arms do/ more, They serve» tbet purpose of 
^lî?^!^ 111^ 'jiàçkerâ in position, b1it they also aid in^ ffast&ining the cas- 
iijijj^^r^^ids; a nlatter of no siïiall moment when ttié\s^eightof ia long 
stJàRg-tcif fl«avy iron pipe is consideréd. In façt, the tgréatfer the pres- 
atitfÈ, thôiimore firmïy Palm's wedge arms becomé in;ibedded. That 
MÈfl^'ideâ was a most valuable one is also showa-by: the fact that 
4<)riâoH'é' packeirs feire ûow construcited on this pFiù«^ple of using the 
wetigë'^^tBiëfor a support, substaUtially as Palm did. ' Conoeding that 
Palrai'siiniitoyement was ,à valuftblô pne, it must still be admitted he 
makes ii8e,,by mgchapical equÏYalents, ofGordoh'sdevîce, and that he 
has boifrOwed the basis ideaof the wedge arms and the cône from that 
source; This vie wis strengthenedby th« fact, testified toby himaelf, 
that he T?âW ëmployed iiti liiaking Gordon packers'. The mechanism of 
G-ô'rdbà is siriipiy'reVersed in Paliii's dévice. In the former the upper 
sharpened , edges of the cleats on the wedge arms and the liftirig of the 
ca;^h^<ifàilise thie wedge àMs to catch the well wal, a»d thus secure the 
start&'g îpbint in a 6èlf-sui)portihg èa'siBg, viz., â Stationafy base; in the 
latter^ ihè tipring and gravity, or jàrring, cause the same resuit, though 
from an opposite starting point. In both j increaséd pressure on the wedge 
iddiie'âîds àhd finishes the'^ork. That the atdditional ftinction of the 
wedge ârms helpihg sustaih the casitig appears in thé Palm device does not 
makéiiany less an iniringiement. ît is still Gôrdoii'g device înverted, plus 
the added function of the sustaining aid of the wèdge arms. As such, 
it isour duty to decree it an infringemeat. Leta decree be drawn ac- 
cordingly. 

ÀcHESûN^ Circuit Judge, concurs. 



âubBkuk Tobs & IttoN Co. V. Kentucky Sotttbern On. & Gab 

Co. et al. 

(Circuit Court; D. Kentueku. AprU 19, 18Sa.) 
No. 6,168. 

l, MORTGAGES— PO^B0U)StJRB— TRUSTBB AND BOSDHOLDEBS. 

Wtaen a mortgage is made tô a trustée to secure coupon tionds', tbe rlght to brlng 
suitoftoreelosureis in the trustée, whioh right, bowever, is not exclusive of the 
bondboltlerB uitlesB made 80 b; the terms of the deed. , . 

'3. Bamb. ■■•■■'' 

' Wherea tmateein a mortgage sèeurtnf; coupon bonds aocepts the position of 
trustée in a subséquent deed ot gênerai assignmeot made by the mortgagor for the 
benefit of ail his credltors, which embraces the property oovered by the mortgaîge, 
thâ reapectivis iaterests to be represented by the trustée undér tbe deed are con- 
flicting a»à antegonistic, and such acceptance causes a forfeiture of any préférence 
tbe trustée mlgbt otherwise hâve bad, as ^ainst tiie bondholders, iù bring suit to 
vforeelose the àiortgage. 
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8. SiME — PowBBB or BoNtfflrOl-DEKS. 

A mortgage made to, a truste^ to secure coupon bonds prpyided tbat, In case pt 
DQnpayment ol any one bf tbe bonds or coupons for 30 dalys àrter maturity and pay- 
' tnentdemanded.it^ould bélàwfui for bnefifthormoreof thelSoldera of the bonds 
to cause tho principal to be ,at once matured, and to call ou the trusteo to fore- 
closé the mortgage. Helâ, that the bondholders alonô were to exercise thft op- 
tion, and the trustée need not join witb them tberein. 

In Equity. Bill by the American Tube & Iron Company agaitist the 
Kentucky Southern Oil & Gas Company and others to foreclose a mort- 
gage. Demurrer to the bill overruled. 

GTirts. C, Dickey, James S. PirUe, and Walter Evans, îox complainant. 

Stone & Sudduth, for défendants. 

Barr, District Judge. The connsél for défendants insist that their 
demurrer to the bill should be sustained becausé, under the mortgage, 
complainant has no right to such a foreclosure of the mortgage, but the 
trustée must bring such suit. The demurrer îs filed by ail of the de- 
fendants, and, while someof thèse bave no interest in the question pre- 
sented by counsel in support of the demurrer, others of them hâve, and 
it should therelore be considered. That question is whether or not the 
complainant, as bondholder, can sue for itself and other bondholders 
who may corne in. This question may be detennined by a référence to 
the mortgage deed. Where a mortgage is made to a trustée to secure cou- 
pons bonds to be issued, the right to foreclose the mortgage is in the 
trustée; but this right to hâve a foreclosure is notexclusiveof the bond- 
holder, unless made so by the terms of the mortgage or deed of trust. 
The trustée, however, has the préférence unless there is some reason why 
the bondholders should sue rather than the trustée. This mortgage pro- 
vides that — 

"In case the said oil corapany sball fait to pay any one of said bonds for thi rty 
days after the same shall hâve rnatured and its payinent been deiuanded a6 
tbe place of payment, or in case the said oil company shnll fail to pay any one 
of the coupons upon any of the 8aid bonds fur ttiirty days aft(>r the sarae sliall 
bave matured and been demanded at the place of payment, tlieii it sliall be 
lawful for the liolder or bolders of une flfth or toore of said bonds localise 
the principal thereof to be at once matured, and to call upon the said trustée 
to foreclose this deed of trust and hâve' the property sold by due and proper 
légal proceedings, for thebeneât of the holders uf tlie said bonds and coupons, 
first, however, indemnitying tbe trustée for its costs and expenaes to be 
hereby incurred." 

Another provision of the deed of trust is that — 

"The said trustée shall not be eompelled to do anything under this deed of 
trust until satisfaclorily indemnified frOm ail costs and expenses or lialiility 
therefor, and shall not be liable for any acta of atrents or servants employed 
by it in the necessary conduct of its trust, but shall only be liable for its own 
acts." 

There is no provision in this deed which excludes in terms the bond- 
holders from foreclosing this mor^age, but it is said that the provision 
in regard to maturing the bonds upon the default of the mortgagor in 
the payment of the coupons is so connected that the bondholders cannot 
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mature the bonds and foreclose the mortgage withont the aid of the 
trustée. Bûti it Vill be observed that the holdersofone fifth of the 
bonds arè(given the rightto mature the bonds in certain events, and the 
trustée hà^'tfothing to do with this. It is the exercise of their option, 
and not his, which matures the bonds. It is true they may call upon 
the trustée to foreclose the deed of trust, and this privilège is connected 
with the othef: by the conjunction "and," but I apprehend the bonds 
M'ould still 'bé matured if there was no trustée to call upon, or if the 
trustée should refuse to bring suit to foreclose. Thèse provisions of the 
deed do bôt,' we think, give the trustée the exclusive right to foreclose 
the mortgage, but do show that the parties contemplated the foreclosure 
to be by the trustée. Thèse provisions, and others, should give the 
trustëe'thê préférence as between it and the bondholders in foreclosing 
the mortgageV unless there is some reason why the ;trustee should not. 
hâve sufch. proference. 

This brings us. tb consider whether the allégations of the complain- 
ant?8 bill'Bhojuldj if true, deprive the Germania Trust & Vault Company 
of the préférence in bringing a foreclosure suit in this case. The bill 
allèges that the morlgagor is insolvent, and has made to said company 
a gênera:! assigoment for the benefit of ail of its creditors, of ail its prop-- 
erty, including- the property covered by the mortgage to secure the 
coupon: bonds, belonging to complainant and others. The deed of trust 
to secure ttose coupon, bonds does not pass the légal title under the 
Kentucky lewj but the deéd of assignment does pass the légal title. 
This lattêrîdieeddoes not give the right to sell real estate without the 
concurrence bf the grantor, eir by a decree of a court. This is not be- 
causethe title àées not passi but that it is prohibited by a statute of the 
state, which has existed since 1820. The trustée in a deed of assign- 
ment; hflS the légal title, and. may seU and pass title i to personal estate 
without thé concurrence of the grantor or an order of G0,urt. This différ- 
ence as tothe^tîtlè which; the Germania Trust &' Vault Company has 
under the âi/éfàïi'd the second deèd would not make'afty tnaterial différ- 
ence, if tj^éï^'isnpàntàgohism in the interest of the betteficiàries under 
the two trijist^i., , "the trustée,, under the .first deed, représenté preferred 
creditors, aadiljis'the duty.of sujch trustée to see that ail of the bonds 
legally isSuediunder this deed hâve a préférence over the gênerai creditors 
of the mortgageiê;^*-the oilcompany. It is the duty of the trustée, un- 
der the second trust deed, (the deed of gênerai assignment,) to prevent, 
if it can be legally done, the coupon bonds:under the first deed of trust 
getting a; préférence. Thus there is an antagonistic and conflicting in- 
terest to be repregented under thèse deeds. This conflicting interest i& 
sufficient to depriT* the trustée, under the first deed, of the préférence 
it wOiild otherwiSe hâve, asagaiust some of the bondholders, in bring- 
ing a suit to foreclose the mortgage. 

The préférence in ffevor ofa trustée, in ;the absence of a con tract giv- 
ing à préférence, is bec^use the trustée ispresumed to represent ail of 
the bondholders, and its convenience in. practice; but, if the trustée has 
accepted a position antagonistic to his duty as such trustée, then he for- 
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feits fhis prefêreiîce as against a bondholder. It may be the complain- 
ant bas some right to corne into this court by reason of its citizenship, 
but I bave not considered tbat question. Tbe demurrer sbould be over- 
ruled, and it is so ordered^ 



HtrrcHiNSON et al. v. Bltimbero. 

(Otrcwit Court, N. D. tlUnoU. June 8, 1893.) 

t. Tbabb-Mabks— What will bs Proteotbd— Star. 

The Word " Star, " and tbe symbol of a star, adopted and nged dnrlng many véars 

. ' by mailuf actnrérs of shirts, waists, underwear, and f umlshing goods, to mark and 

designate their goods, in combination with the words "Star Bhirts," and other 

words describing the articles, so thàt the goods become well known by such mark, 

and by the désignation of "Star Goods, " constltute a valid trada-mark. 

I> Saxb— Invbikoeiiiint. 

Such trade-mark is infringed by marking similar goods vritb a star and crescent, 
making ibe star so prominent that such goods may also be designated as "Star 
Goods, " and purchasers may be readily deceived into the belief that the goods were 
VMide by the proprietors of the trade-mark, even though the star so used is hot of 
the color'nsuàlly employed: for the trade-mark, and is a âve-pointed star, while that 
in the traiS«rmark is unif ormly six-ppinted. 
% Sa«B— Injonction. 

. Thé f abts thttt the infringed of a trade-mark, on belng notifled of his infringe- 

inent,> told hls customerg to erase the trade-marks from their goods, andhad since 

, goiie out pt business, are not ground for denying an in junction to the tnie owner of 

the tf àde-mark^ where evèry step of the suit for an injùnotion and accounting bas 

: ; : : beenioontèsted by tbe infringer^ and be b»B put the cowplainants to the expense of 

. proyipg; eyery faot necessaçy to establlsh their right and his infringement. 

In ïîqûîty. Bill by Garàiner S. Hutchinson, Henry B. Pierce, Ira 
Cote, and Thomas S. Morison against Jacob J. Blumbei^ for infringe- 
ment of trade-maïk, praying an injunction and an accounting. Decree 
for coippiainants. 

B. F.Watson ààd Cornélius V. Smith, for complainanta. 
; EÙ>ert , Ç. Ferguson, for défendant. 

BtoDGETTj District Judge. The cbmplainants in this case, ^ho were 
cbpartners doiiig business under the style and firm name of "Hutchin- 
son, Pierce & Co.," having their principal place of business in the city 
qf Ne w^ork, charge that the ârm of T. A. Morieon & Hoyt, in or about 
the year 1859, was engaged in the manufacture of shirts, waists, under- 
wear, and fijmishing goods, and, to designate the goods of their manu- 
facture, adopted ànd employed as their device and trade-mark the word 
"Star," and with the form and symbol of a star to represent the tvord 
"Star," and also the words, "Star Shirts," and the device or figure of a 
star in combination with the words " Star Shirts," and other words describ- 
ing thé goods àS "* shirt" and "* Waist;" that complainants, through 
a séries of mesnë assignments, bave become and now are the successors 
of said firm bf T. A. Morison & Hoyt, and bave also become the owners 
of said trade-màrk, sLnd of the exclusive right to use the same; that the 
goods n^nufactured by complainants and their predecessors hâve been 
eztensiVely sold, and hâve become well known by said trade-mark and 
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(|i|^|tl(^âlfan' V'^Sta^ GoSas';"àha; ;that said gbbdi '8<y'<îëgîgiia*ed hy 
i^ffld"tr|afsmàrk hiave a ^ii'iàê'.a^iidhigh réputation for èkèelléné'e; find are 
muc^'sôtfghtàlter iiî thé'tfadfe; thftt défendant jâ èrigàge'd in thé îrianufàc- 
ture and sale of shirts, waists, underwear, and ftithishirtgë, sobstàntially* 
like those manulactured and sold by complainants, and greatly resem- 
blingthe same, and bas inarked and id«Rtified said goods byastar, sym- 
bol, or device like that used by complainants, and that the use of such 
symbol on the goods, qf dffpfldant ha^ the efiect.pf, causing purchasers 
and users of such goods to beilieve that they are piiVchasing and using 
goods manufactured by complainants; that defondfint marks and dés- 
ignâtes his goods with the word "Star," and symbol of a star and 
creççqt]it^,#Bd so marks thç packages ànd boxes çoritàining said goods, 
making the star so prominent and conspicuous as to attract attention, 
aiid dèceivé purchasers in tjiè belief thât the goods so made by défend- 
ant are the «"Star Goode^of complainants, thereby deceivingthe public, 
and grçatly wronging and injuring the complainants. The answer dé- 
nies the complainants' rigbt to the use of the stai* as a tra(ie-mark, and 
also deiiies infringem.ent. 

The proof shows condusively that the firm of T. A. Morison & Hoyt 
adopted the star both in word and symbol aa their trade-mark as earîy 
as 18&9, and that the business o| said firm bas passed by transfer through 
a nuttiber çf'succeeding firms until aboutl883 it came to the complain- 
ants as thé^iucçessors of th<6 firm in a direct line from said T. Â. Mori- 
ison & Hoyl, and that the star trade-mark bas beeii used by the said firm 
of T. A. Morison & Hoyt ànd its successors, and is now used by com- 
plainant.9r|ippn the same kJQd;,fnd class of.soods «s that to which it was 
applied by,th.e,(}rigin«il firaj which first devised and adopted it. Itmay 
also be tak^n as^bundantly proven, if not concedecl upon hearing, that the 
défendant, for a year or more before the commencement of this suit, 
had niade and sold shirts, waists, and underwear upon which he had 
placed a star and crescent, but such prominence had been given to the 
star, both in word and symbol, in the marking of the defendant's goods 
and packages, ; as ,to readily deeeivre inexperienced persona, purchasers, 
and users int;o tbe belief that th^y were pbtaining the genuine and weU- 
known "Star Goods" of the complainants. 

It is contended on the part of the défendant tjiàt, as he bas combined 
the figure pf a crêpent with a star in marking his goods, there is no in- 
friogement. put I hâve no doubt, from the pi^opf in the case, that the 
défendant does.by the use of the star in bis mark, although combined 
with a crescent, infringe upon the copiplainants' rigbts, because, as is 
cbiiirged in the bill and as the proof shows, he makes the star so promi- 
ment a feature in the mark as to enable hira, o^, those dealing in his 
goods, to impose them iipon the ,jnexperiençed Md unwary as "Star 
Goods,"— the use. of the word and synabol "Star'^ giving a color pf rigbt 
;to designatetbedefendant'si goods aa "Star Goodf," by which complain- 
ants' goods hâve come to be widely and favorablyknown. 

It is also ppntended on the part of the défendant that complainants are 
only entitlefj to thp use of a red star, because the proof shows that com» 
plainants' goods were inainly marked with a red star, or the star wàs îm» 
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préssed in red color upon complainants' goods. But the complaînants 
bave not confined themselves, as the proof shows, exclusively to the use 
of a red star, but bave designated their goods so that tbey became known 
to the tradeag^" Star Goods" without référence to the color; hence I 
think therâiis no force in this position on the part oi the défendant. 
The defenda.pt also contends that he has not infringed, because he has used 
a five-pointed star, while the complainants' star has been usually and 
uniformly a six-pointed star. ïhere is no force in this objection, be- 
cause nOputtehasér wonld be expected to stop and count the points upon 
a star in order to détermine whether they were the goods of the com- 
plainants ttt nôt. It is enough that the goods are marked with a: star, 
ând arôkhownor called by the désignation of "Star Goods." 

It is also further urged in behalf of the défendant thaty on.being noti- 
fied by the complainants that he was infringing their trade-mark, he 
gave notice to persons to whom he had sold star and crescent goods to 
erase the star from the marks upon the goods, and that he has since 
gone out of business, and therefore no decree for any injunction should 
be awarded agaiust hipa. If the proof had shown that the défendant, at 
once, on being notified of bis iniringement, had, in good faith, aban- 
doned the use of <S6mpiainants' trade-mark, bis conduct in that respect 
might be considered by the court in fixing the terms of the decree. But 
the record iShows that the défendant bas contested every stèp 6f the 
case. Hehàs put the complainants to the expense of proving every 
fact necéssary to establish their right to the use of the trade-mark in 
question, ànd also the fact of làs (defendant's) infringement, and even, 
only a very few days before the casé was brought on for final hearing, 
put in additional proof upon the point of complainants' right to the use 
of the wdrd ànd symbol "Star." As I bave already said, the défend- 
ant'» trade mark shows thé etar as the prominent feature, although there 
is a crescent alongside the star, He prints the word " TraderMark" in 
the same relation to the star as it is printed and shown in the complain- 
ants' mark, and locates bis mark in the same place upon the garment. 
Thèse facts show, I think, most manifestly a clear intention upon the 
part of the défendant to avail himself of the celebrity of the complain- 
ants' goods foi* the purpose of making a market for bis own. It is very 
évident, I think, that any person disposed to take advantage of a cus- 
tomer, having the defendant's goods in bis store, could, on inquiry be- 
ing made lor " Star Goods," which is the common désignation of com- 
plainants' goods, or "Star Shirt," or "Star Waist," or "Star Underwear," 
hand to the customer defendant's goods, and say, " Thèse are the ' Star 
Goodg,' are known as such," and impose on a customer by reason of this 
trade-mark, the présence of the crescent cutting no spécial figure in the 
purohaser's mind. Very many cases hâve been decided by. the courts 
where analogous questions hâve arisen, such as that the use of the 
words " Perry Davis' Végetable Pain Killer " is an infringement upon the 
trade-mark of ^'Perry Davis' Pain Killer," {Davis v. KmdaU, 2 R. I. 
566;) "Charter Oak" and & sprig of oak leaves, and " Charter Oak," 
omitting the sprig of oak leaves, {Fûley v. Fassett,, 44 Mo. 173;) "The 
Hero» and "The Heroine," {Rmdeg v. Houghion, 2 Brewat. 803; "Ris- 
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tng aiôà Stove Polîsh" and "Rising Moon Stove Polîsh,* (^fôr» 
V. Wr«8, 9 Amer. I^w Eèv. 368;) "Apollinaris Water" and "Lon- 
doïi ApôUinaris Water," in différent kinds of bottles ànd différent 
kinds Gif labëlfl, {ApoUinànsOo. v. Nwrish, 33 LawT. [N. S.] 242.) 
In Amoskèag Manufg Oo. v. Spear, 2 Sandf. 608, it was said: 
"An injunction ought to be granted whenever tlie design of a person who 
imitâtes a trade-mark, be tais design apparenter prored, ia to impose bis own 
goods upon the public as those of the owher of the mark, and the imitation 
is Bueb tbat the success of the design is a probable, or even possible, consé- 
quence." 

A deoree may be prepared ânding that the complainanta bave a valid 
trade-mark as aileged in their bill, and that défendant bas infringed tba 
same, and for an accounting. 



HtJTCHiNsoN et ci. V. Covbbt. 
(Circuit Court, Jr. D. ZUtnoit. June 8,1883.) 

TBAQS-lÏAIWS-r-IirrKINOEMltirT. 

A tiràde-mark conslstikitr of the irord "Star" and tiie aymbol of m star, markeci 
ttt>on Bhirt» and like artioIeB, in connection wltl> the words "Btar Sblrts, "and other 
words descritiing the articles, by the use of wbich m^rk the goods hâve becoma 
well and favorably known w "Star Goods," is infringèd by the use of the wordi 
«Lone Star" and ttie^mbolof a single star on simllar goods, wherjsby such goods 
may be sold as "Star Qoods," and purchàsers may be deceived iato the belief thàt 
thé goods are those madaby the proprietors of the trade-mark. 

In Eqnity. Bill by Gardiner S. Hùtchinspn, Heniy B. Pierce, Ira 
Oole, and Thomas S. Morison against George H. Covert for infringement 
of trade-mark, praying aninjunction and accouliting. Deoree for com- 
plàinanté. > 

B. i?. TTatsori and GbriirfïMg F". Smtft, for complainanta. 

Hofft«tme»^ «fc 2lci8te»', for défendant. 

Blodgext, District Jiidge. This Case in volves the allégea inMnge- 
ment of complainants' star trade-mark, the origin and title to which are 
âet out iïi the bill substantially as in the preceding case of Same Oomplain- 
anta v. Bluw^erg, 51 Fed. Rep. 829. The infringement charged against 
défendant consiets in the use of the words " Lone Star," and symbol of a 
single star on shirts and underwear made or sold by défendant. I am 
of opinion that the prefix of the word "Lone" to the word and symbol 
"Star" in defendant's trade-tnark is an infringement of the complainants' 
star trade-mark, as applied to shirts, underwear, etc. It is a mark and 
désignation of defendant's goods which may give color to the assumed 
right to sell defendant's goods as "Star Shirts," "Star Underwear," "Star 
Goods," etc., and thereby dëceive purchàsers and users into the belief 
tbat they are buying the genuine complainants' gooda. A decree for an 
injunction and aCcounting may be entered. 
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City op New Oklbans v. Paine. 

(Circuit Court of Appeals, Fifth CircuU. June 20, 1893.) 

No. 82. 

Public Lands— Subvbts — Atjthobitt of Land Office. 

A surveyor, acting under spécial instructions based npon an opinion of the sec- 
retary of the interior, surveyed an old Spanish grant, and reported the same to tha 
surveyor gênerai. Protests were flled against the survey ; but the surveyor gên- 
erai approved the same, and forwarded It, together with the protests and évidence, 
to the commissioner of the gênerai land office. The latter accepted the survey in 
part, but reserved the remainder for further considération, meantimé directing 
the surveyor gênerai to wàthhold the filin^ of the triplicate plats from the local 
land office. The matter was then ref erred to the seeretary of the interior, who held 
that the survey did not oomply with the décision of his predecessor, and dlrected a 
new survey. Held, that the action of the surveyor gênerai and the commissioner 
did not exhaust the authority of the land department, but that the matter was still 
lawfully pendlng therein, and the courts, therefore, had no authori' y to enjoin the 
oblitération of the old survey or the making of the new one. 49 Fed. Rep. 18, af- 
flrmed. 

Appeal from the Circuit Court of the United States for the Eastem 
District ofLouisiana. 

In Equity. Bill by the city of New Orléans against Ruffin B. Paine, 
a deputy surveyor, to enjoin the oblitération of an old survey and the 
making of a new one directed by the seeretary of the interior. An in- 
junction was denied and a temporary restraining order dissolved. 49 
Fed. Rep. 12. Complainant appeals. Affirmed. 

/. L. Bradfard, for appellant. 

Wm4 Grant, for appellee. 

Before Paedee and McCoemick, Circuit .Tudges, and Locke, District 
Judge. 

McCoRMicK, Circuit Judge. The appellant is the owner of certain lands 
on the left bank of the Mississippi ri ver, abou 1 50 miles abo ve New Orléans, 
embraced in a grant made by the French authorities on the 3d of April, 
1769, to one Dupard. The land was described in the grant as having "30 
arpens of front to the river, upon the whole depth which shall be found unto 
Lake Maurepas." The front of the grant was increased to 40 arpens, 
which is accounted for by the action of the river increasing the arc of 
the bend. The authorities of the land department hâve uniformly rec- 
ognized the grant as a completed grant of former governments; and no 
substantial difBculty bas been encountered in fixing its front on the river, 
and the direction of its side Unes, folio wing the rule that bas obtained 
in the survey of riparian grants in Louisiana, that side Unes shaU be 
extended at right angles to the gênerai course of the bank at the points 
from which they départ. The front of this grant being on the convex 
side of a bend of the river, the side Unes rapidly diverge; the course of 
the uppeir or western Une being N., 27** 48' W., and the course of tha 
lower or eastern Une being N., 17° 10' E. But much contention and 
difficulty, and diversity of views by varions officiais of the land départ. 
v.5lF.no.l3— 63 
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ment, and the successive owners of this grant, and parties having rights 
in the adjacent lands, have .been experienced in fixing the depth of this 
grant and correctly establishing its rear line. 

Lake Maûfepas is situated towards the rearof this grant, but is not 
now immediately in its rear, as no extension of its side lines would touch 
or include any part of that lake. It séems to be certain that the west- 
ern shore of the lake bas reiceded, and the southern boundary extended, 
since the date of this granit. The Àmite river, whose waters connect 
with the lake, i^ to the reat of this grant, and the owner of the grant 
bas clairaed that the sidè Unes shpuld be extended to that river; and 
this clàiiftl'appeâïs to havè iSiet at one time the approval of the surveyor 
gênerai :f»rîLbùï8iana, but encpuntered the opposition of the state of 
L9Ui8is(h8(, Vehich was intfirestôd in the question by reason of the grant 
to her by àct of congressof the adjacent swamp lands. Such has been 
the controvfersy as to the rëar line of this grant that it is not seriously 
contended that its correct location wa$ ever fixed until ftfter a décision 
made by the secretary of the interior on the 6th of January, 1888, in 
which décision the secretary, addressing the acling commissioner of the 
laiid office; *àhnounced hisrïflitig as foUôws: 

"In this case a line drawn thiough the center of the grant, from the front 
to thé rear, términitting at thë point of intersection of a line diawn at riglit 
angles 'ther6t&, so as to toucb the lowest point of the southern sliore of the 
ktke, would >seem tu deteciuine accurately a depth as far back as Lake Maures 
p^. It seemsto me that this is the only ruie by whiçh the aepth of this 
grant can be ascertained ii> accordatice with the terms of the grant. I am 
tberefore of the opinion' thàti ïhé d>'pth of this grant only extends as far back 
as the southern shore of Lake Maurepas, and that the side lines of the grant 
should not be extemled furtlier than that depth. * * * Your décision is 
i«verséà, aind ydu will direct that the survey of thèse publiclands (adjacent) 
be closed upon this grant in accordancewllh the rule above stated. " 

Thereupon the commissioner of the land office directed the surveyor 
gênerai to baye the survèyûîade in accordance with said décision. The 
surveybi" getieral, in exeCUtîng that direction, made a contract with the 
appellee; covering the work of making the survey, and instructed said 
deputy,November 11 i 1889, that— 

"Thé back linë of the daims of McDonogh and Fontenot, being the back 
Une of thé grant toDupardi: 88 restricléd in depth by the afoiesaid décision, 
you will aurvèy and locale in tlle following maiiner: 

" You wil;l, caref nlly exaniine the southern shore line, pf Lake Maurepas, 
and if entirely satisfied, frora reliable évidence, such as is cOntemplated un- 
der the head df 'feivate Laiid Clâim SurVeys,' p. Jll of the printed uianual, 
or from ady p'ther reliable {)roof, and yoùr own exnminatlons, that there has 
been a chatige in said shbtellne since the grant was made, viz., 17t}9, you 
will proceed, iunder sUch; proof and upon your own fifaponsihility, as a sworn 
pfficer, to ascertain the position uf such shore Une in 1769, ;» near as maybe. 
.., "And if it cannot bei,|J)|is ascertained. to your satisfaction, where it was, 
Bofarback as 1769, yon ^ill ascertain where it Wâs at any time since then, 
î!f thià can be do^é safèly and satisfaétorily. i : 

"If yôii âhd ttd rei^ons to think the shore bas changea, or if thé évidence 
resultlng from ybutexaiïiinatioris and from the other évidence you may 
«btain is not satisfactory on this point, or will. not eoable you to flx it in any 
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obhçr position than it now occiipies, yon will conclnde that its position now^ 
marks its position in 1769, wlien tlie grant was niade. . 

"Havingthus satistied yourself as to ttie tru- southern shore line of the 
lalce at the date of tlie grant, you will rim à blank compass line.'witliout 
marking or measuring the saine, from ttie most southern point of sucti slioro 
line, so ascertained, in a west course, to tlie lower side line of tlie Ponlenot 
claim, heretoiore directed to be extended froin tlie south line of T. 10 S., R. 
6E. ; you willatsnch point of intersection establish the lower baek corner 
of the grant and of the Fontenot claim. 

"Froin thrtt point you will prolong the liHe west, raarking and measnring 
the saine, to the upp^r side line of McDoiiogh, as surveyed by John Kap, es- 
tahlishiiig a corner at the intersection of the lower side line of that claim, and 
taking connections with ail lownship and section lines, and establishing cor- 
ners at such intersections." 

On the 24th February, 1890, the foregoing instructions were thus 
modified: 

"The secretary having held, ag I am now advised bythe commlssioner, 
that such bnck line shoiild notrun west from the southern extremity of Lake 
Maureiias, but should run therelrom on such a course as will be perp^ndicu- 
lar to the axis of the Bupard grant, your former instructions aie modified as 
folio ws: 

"Having satisfled yourself of the true position ofthe lake, as directed in 
your former instructions, you will run the back line therefroin on a compass 
direction which will be at right angles to alinewliich wonld run through 
the center of the French grant. But this center line or axis of the grant 
need not itself be run on the ground. Its course will be a mean between the 
courses of the upper and lower «iUe lines of the grant, as heretofore estab- 
lished, and to be established by you, as heretofore directed. 

"In running such back line, you will mark it, establish corners on it, and 
take connections of other lines it may intersect, as heretofore instructed, in 
every respectas though no other change had been made in your former in- 
structions, except as to the course of the same." 

The appellee, as deputy surveyor, having made the survey under 
thèse instructions, reported the same to the surveyor general's ofKce, 
showiug that he had thoroughly examined the lake and its shores, and 
had taketi the affidavits on the subject, of ail the old and reliable set- 
tiers he could readily find, which affidavits he made a part ol his re- 
turns; that he could form no definite conclusion irom his examination 
and the estimâtes of the settlers as to where the shore Hue of the lake 
was at the date of the grant; that the only thing which seems certain is 
that it was then a long way from where it now is. And he further 
says: 

"In fixing upon the distance of 104.87 chains, I hâve tried to adopt a loca- 
tion which would probably give the claims ail the deptb they are entitied to, 
without extending them so far as some of the évidence would require." 

Against the adoption of this survey, Hon. John McEnery, as agent 
for the State of Louisiana, and W. H. Rogers, attorney gênerai of Louisi- 
ana, and Messrs. J. L. Bradford and C. W. Holcomb, attomeys ior the 
cities of New Orléans and Baltimore, and others, protested. The report 
of the survey, with diagrams, plats, transcript of the field notes, the 
affidavits made part of the returus, and the protests above mentioned. 
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were ail transmitted to the commissioner of the land office for his action 
thereon, and on the 23d of January, 1891, the commissioner, in aletter 
tq thé surveyor général, after reviewing the record, says: 

"In View of the foregoing. and of the condition expressed in the contract 
allflnyjng partial payments as tlie survey progresses, I liereby accept the sur- 
vfy as far as lierein considered; and as the several points pf objection to the 
accept^nce of some of thçlines established in this survey, as set forth in the 
protests above mentioned, will necessarijy demand a further considération by 
this pflîce, you aredirected to withhold the flling of the triplicate plats from 
the local land office until you are further advised in regard thereto." 

The matter was submitted to the aecretary of the interior for his dé- 
cision; and on the 14th of May, 1891, the tiien acting secretary gave 
his décision, addressing the commissioner of the land office: 

"SiB: I am in receipt of yôur letter of March 20, 1891, calling attention 
to the décision of the department of January 6, 1888, in the case of The State 
of LoUtUiana ys. John McDonogh et al., 6 Dec. Dep. Int. 473, asking for a 
specifiç interprétation of said décision upôn the foUowing question : ' Did the 
aforesaid décision flx absolutely the starting point for the détermination of 
the baçlî line of the McDonogh and Fontenot claims at the most southern 
point of Lalie Maurepas, as it existed at the date of the décision? ' 

"In the case above referred to, the department held that the depth of this 
grant copld be ascertained by flnding a depth equal to or cprresponding with 
the depth of Lake.MaHrf^pas from the river; that is, by drawing a line 
■ tbrpugh jthe) center of the.grant from frpnt to rear, terminating at ihe point 
of intersectipn pf a Une dsV^fl ^t right angles thereto, so as to touch the low- 
est point of the southern sl^ore of the lake.' 

"I find nothing in this décision to indicate that it was the intention of the 
secretary to autliori?ie an investigation as to wliether the shore of the lake had 
been changed;8ince 1769, but,pn the contrary, it seems to be cjeàrly indicated 
thatthesouthsiînshorepf. the lake, as it npWi exista, should be.flxed abso- 
lutely as the starting point to détermine the back line of said grant. ITou 
will instruct the surveyor gênerai accordingly." 

The the^ ,acting cqnoitnissioner of the land office, on the 21st May, 
1891, sent his instructipns tp the surveyo^ gênerai, in wïiich he says: 

"It is sufiSclent tp stateithat the inclosed décision directs that the southern 
shores of thÇ lake, as it now exists, shall be fixed absolutely as the starting 
point to détermine the back Une of the aforesaid claims. * * * You will, 
therefore, at ypitr earliest bonvenience, prépare a contract and bond, with 
spécial Instructions, for the exécution of the work and forwàrd the same to 
this office for examination and iapproval." 

Thereupon the surveyor gênerai made a second contract with appelleé 
as deputy surveyor, taking bond, as before, for the survey and location 
of the back line of this grant, giving spécial instructions, in accordance 
with the secretary's last ruling for the work, which contract, bond, and 
spécial instructions were approved by the commissioner of the land of^ 
fice July 10* 1891. To prevent the obliterating of the former survey, 
and the making of the new survey, contemplated by this second con- 
tract with, andispecial instructions tOj. the appelleé as deputy surveyor, 
the bill in thi^ case was exhibited in the Circuit court, and a restraining 
order grantéd aa prayed for by appellant. The bill for injunction com- 
ing on for hearing on the;2d Eebruary, 1892, the prayer for injunction 
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■Was denied, and the restraining order that had been issued dîssolved. 
This action of the circuit court being accepted as a final decree, the ap- 
pellant prayed for an appeal to this court, which was granted by the 
circuit court, and, under rule 93, the injunction as contained in the re- 
straining order was continued in force. 

The appellant contends " that the law did not require the surveyor 
gênerai, or the commissioner, to file the approved plat of the survey of 
the Dupard grant in the local land oSice, and that therefore their with- 
drawing it from such filing did not constitute a lawful rétention by either 
of any control or authority over the plat or grant," and that the courts 
bave jurisdiction to review and pass upon the subject-niatter, and to pro- 
tect the private rights of appellant against misconstruction of the law by 
the ofEcers of the land department; that the first survey made by appel- 
îee, under the décision of the secretary of January 6, 1888, and in com- 
piiance with the spécial instructions of the surveyor gênerai, having 
been approved by the surveyor gênerai, separated appellant's land, held 
under a completed grant by former governments, from the public do- 
main, and exhausted the power of the executive arm of the government 
over this grant, and that the subséquent action of the secretary of the 
interior transcended bis authority. 

Counsel for appellant cites the case of U. S. v. Stone, 9- Wall. 525, 
and presses it in his oral argument as supporting bis contention. In 
that case it appears that the land in question had been surveyed for a 
military réservation by orders of the secretary of war in 1854, and thq 
survey had been approved by the président. In 1861 the secret?,ry o£ 
the interior ordered surveys to be made of the lands in question, which 
was donc, "and, everything having gone through the usual forma, pat- 
ents passed the great seals, and having been signed by the président," 
were duly delivered to the patentées. In 1862 the secretary of the 
interior decided that tue patents had been issued without légal au- 
thority, and he declared them void and revoked. However, to proceed 
rightly, the United States filed a bill in the fédéral court for the district 
in which the land was situated against the holders of the patents, to 
hâve them judicially decreed to be null, and the instruments themselveg 
delivered up for cancellation. The trial court gave the decree asked fqr, 
and the holder of the patent appealed to the suprême court. That 
court held that — 

"The secretary of the interior. jn 1861, transcended his authority when he 
attempted t» override the acts of hig predecessor." 

That— 

"The patent is but the évidence of a grant, and the oflBcer who issues it 
acts ministerially and not judicially. But one officer of the land office is not 
compétent to cancel or annûl the act of his predecessor. That is a judicial 
act, and requires the judgraent of a court." 

This case, and numerous others which the diligence of counsel hag 
presented to us, and which bave had due considération, show that when 
the action of the land department is complète and finished in any giyen 
matter, when the last act in the séries essential to the transfer of title 
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has bèen perfôrhied, the power of the executive department îsexhausted, 
and privftté i'ights thereby conferred or evidenced imrnediately come uti- 
der the protection of the judicial départaient, and thé courts then hâve 
jurisdiction — 

"To correct raistakes, or to relieve aigàinst frauds and irapositions. and in 
cases where ît la clear that tliose officers [of the land departinent] liave, by 
mistake of the law, given to one man tlie land wtiich, on the undisputed 
facts, lielonged to anolher, to give appropiiate ri-lief." Moore v. Rubbins, 9ô 
U. S. 530; U.8. y. 8<:hurz, 102 U. S. 378; Johnson v. Totosley, 13 Wall. 72. 

AU thèse cases and many others announce or assume that while the 
officers of the government are in the discharge of-their diities, in dealing 
with the question in whàt manner a sùrvey of the public domain shall 
be made, the courts will not interfère by injunction or màndamus. We 
undersfand àppellant's counsel to concède that the calls of this grant as 
set eut in the original instrument are such asto requ ire that there should 
be an authorlzed survey tO fix the lines and separate the land embraced 
in this grant from the public domain, and that the land department was 
the proper authority to direct and approve such a survey; and of this 
we hâve no doubt. And while the making of such survey was still in 
progress it remained subject to the ultiinate control of the secretary of 
the interior. And it would seem to resuit from the very nature of the 
case that the secretary must retain authority to construe any former or- 
ders of h^3 department so far as to détermine whether the commissioner 
of the land office and the surveyor gênerai and the surveyors in the field 
hâve properly executed such former orders until that exécution is com- 
pleted. 

In this cape the survey was made and return made of it to the surveyor 
general's office in New Orléans. It was made in accordance with his 
instructions. He approvèd it, but, in accordance with the usual mode 
of procédure, he forwarded the report of the survey, with his approval, 
and with the protests filed against it, to the commissioner of the land 
office for his action; and the commissioner, approving only so far as 
disbursements hail been made, reserved the question as to the correct lo- 
cation of the rear line of the grant for further considération and ad vice. 
Thereupon the matter was referred to the secretary, and he was thus 
ealled on by the duties and powers of his office to construe the décision 
of his predecessor, made 6th January, 1888. There is nothing in that 
décision to indicate that there was présent in the secretary's mind any 
suggestion that the southern shore of the lake had changed its position 
since the date of the grant. It is therefore entirely silent on the ques- 
tion which has so exercised the surveyor gênerai and the parties in in- 
terest as to whether the naost southern point of Lake Maurèpas, as it ex- 
isted at the date of the grant, or as it existed at the date of the décision, 
or as it should exist at the time of the survey, was to lirait the depth of 
this grant. No such question is referred to in that décision. But, as- 
suming that the secretary must hâve meant the most southern point as 
it existed at the date Of the grant, and that there is évidence that the po- 
sition of the soùtheru shore line oi the lake bas materially changed, and 
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that its position in 1769 might still be ascertained or reasonably ap- 
proxiraated, still the détermination of this point, as it would greatly 
afFect the area of the grant, would involve the exercise of such responsi- 
ble discrétion as would require that the matter should proceed subject 
to the ultimate control of the chief ofBcer of the department. If there 
did not appear to bave been any change in the position of the lake, no 
such question could arise. If a change appeared to bave taken place, 
and no satisfactory évidence could be obtained to fix its différent loca- 
tion in 1769, or at any time since that date, there would seem to be no 
room for question that its présent position must control. If, however, 
the surveyor in the field, on évidence whieh failed to satisly his own 
mind, adopted a conjectural point, and the surveyor gênerai approved 
the survey made on that basib against the protest of parties interesied, 
the matter must corne in the usual course of such proceedings to the 
commissioner of the land office, and from him to the secretary of the in- 
terior, unless the décision, not of the fornier secretary, for that is silent, 
but of the contract surveyor in the field, approved by the surveyor gên- 
erai, must in this particular case be held to be final on the subject, 
which we understand to be the contention of appellant's counsel. 

But, with ail respect, in our opinion no sound reason or semblance of 
authority bas been ofi'ered or has occurred to us why in this case the dé- 
cision of thèse subordinate ofiîcers should be final. When we take into 
view the fact that, in one form or another, this matter had been pending 
for nearly a century belore January 6, 1888, it must be conceded that 
no undue delay has been indulged since that time in directing, consid- 
ering, and acting on the survey required by the décision and order of 
the secretary of that date. 

Whether the construction of that order, announced by the présent 
secretary of the interior, is in entire harmony with its terms and eSect, 
we do not feel called on by this case to décide. We are of opinion that 
the matter of fixing the rear line of this survey on the ground was still, 
and is still, an unfinished proceeding, and the proper subject for the 
further action of the politicaî department of the government. It follows 
that the decree of the circuit court reiusing the injunction must be af- 
firmed and the restraining order dissolved. Cragin v. Powdl, 128 U. S. 
691, 9 Sup. Ct. Kep. 203, and cases and statutes cited in that opinion. 

And it is so ordered. 
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UîïioN LoAN & Trust Co. v. Southern California Motor Road Co. 
(Circuit Court, S. D. CaUfomîa. September 12, 1893.) 

1. Corporations— Bonds— PuKcaASB bt Dikeotors— Estoppbi» 

A person çurcbasing bonds of a corporation f rom Its président and one of Us dl- 
rectors inquired of its vice président, secretary, and attorney as to tbeir validity, 
and was informed by eaoli tnat the bonds were regularly Issued and sold, and were 
valjd. Tho boofcs of the corporation sbowed that the bonds were anthorized to 
be feold for 135,000, that suoh director's name was entered as the purchaser, and 
that he was oredlted with that sum. Held, that the purchaser from the director 
was an innocent purchaser, ônd the corporation was estopped to deny the validity 
of the bonds, as against him. 

S). Same. 

A corporation wblob, wlth the knowledge and consent of ail its stockholders, 
sells certain of its bonds to its dlrectora, for less ttaan par, but for tbeir f ull actual 
value, is estopped from questlouing the validity of the sale, eithe^ as against such 
direotors or tbeir assignées. 

8.' SaME— NBOOTIABILITr OF BoNSS. 

In a bond payable at a flxed date, a provision that the obligor may, at its option, 
redeem thesamebefore maturityat any date when the semiaunual interest is due, 
does not render the bond so uncertain, as to time or amount, as to deprive it of its 
negotiable guality, under tho provisions of Civil Code Cal. §§ 3087-3089, 3091, 3098. 

4. SaME— VaLIDITT of IsSUANOB— CONSTITUTIONAl LaW. 

Co^8t. Cal. art. 18, § 11, providing that the stock and bonded indebtedness of cor- 
■ porations shall not be "increased" without the consent of the person holding the 
larger amount of the stock, does not apply to the flrst création of bonded indebt- 
edness. 

5. Chattbl Môbtoaqes- Validitt— Roi/LiNO Stock. 

Under Civil Code Cal. § 2935, a mortgage o? railroad roUing stock is a chatte! 
mortgage, and is void as against a subséquent attachment, when not executed and 
recordéd in the manner presoribed, or accOmpanied by the afladavita of good faith 
required by section 3957. 

In Equity. Suit by the Union Loan & Trust Company against tha 
Southern California Motor Road Company to foreclose a mortgage. De- 
cree of foreelosure and sale. 

: For prior reports, see 49 Fed. Rep. 267, and 51 Fed. Rep. 106. 
, Brunson, Wihon & Lamme, for complainant. 

W. P. Gardiner, for intervener A, S. Garretson. 

R. E. HoughUm, and 0. N. Fox, for défendant Southern Californif 
Motor R.Co. 

W. J. Gurtis and Chapman & ffendrick, for First Nat. Bank of San 
Bernardino. 

Frank F. Oster, for défendant W. S. Hooper. 

Byron Waters, for défendant D. S. Dorn. 

Charles D. Houghùm, for Mary A. Franklin. 

Ourtis, Oster <k Curtis, for San Bernardino Nat. Bank. 

Ross, District Judge. If the évidence now presented in thîs case waa 
the same as that before the court at the time of the former décision 
herein, the conclusion of the court would be the same; for I am satis- 
fied that the décision then rendered, upon the facts as then made to ap- 
pear, was in ail things correct. After that décision was announced, the 
court, for good cause shown, opened the case for further proofs. The 
pleadings were amended, and the évidence taken de novo, upon which 
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the case bas been again argued and submitted. The présent record 
makes manifest the fact that the case was not at first well tried, and 
that the évidence then taken did not disclose the full and true facts of 
the case. It is, of course, upon the record as now presented that the 
court must base its présent décision. 

The suit is one in equity, brought to foreclose a mortgage executed 
by the défendant motor road company to the complainant, as trustée, 
to secure the payment of 300 of its bonds, each for the sum of $1 ,000, 
with interest. The case shows tbatbefore the organization of the motor 
company one R. W. Button was the owner of certain franchises and 
rights of way for, and was engaged in the construction of, a motor road 
from the city of San Bernardine to the town of Colton, in San Bernar- 
dino couhty. He had the road partly built, and, in connection with it, 
a Street railroad line in the city of San Bernardino. Some or ail of the 
parties to the arrangement next mentioned were désirons of securing an 
extension of the road to Riverside, with the view, mainly, of increasing 
the value of lands in which they were interested. Negotiations between 
them and Button resulted in an agreement by which a corporation 
should be formed with a capital stock of 10,000 shares, of the par value 
of $100 each, to acquire the property from Button, and to extend the 
road to Riverside; Button to receive for bis plant 5,000 of the shares, 
and to sell 3,000 of them at an agreed price to the following named par- 
ties, and in the following proportions: To George L. Joy, 500 shares;, 
to R. B. Taylor, 1,000 shares; to Samuel Merrill, 500 shares; and to 
John A. Merrill, G. W. Kanavel, A. H. Naftzger, and John J. Hewitt, 
250 shares each. Accordingly, the défendant motor road company was 
incorporated under the laws of the atate of California, with a capital 
stock of 10,000 shares, of the par value of 1100 each, by Samuel Mer- 
rill, R. W. Button, John J. Hewitt, A. H. Naftzger, G. W. Kanavel, 
George L. Joy, R. B. Taylor, John A. Merrill, H. C. Rolfe, and E. W. 
Freeman; and to this corporation the Button franchises and plant were 
Bold and conveyed, he receiving in considération thereof 5,000 shares 
of the stock of the corporation, 3,000 of which he transferred to Joy, 
Taylor, Kanavel, Naftzger, Hewitt, and Samuel and John A. Merrill in 
the proportions above stated; and he conveyed to H. C. Rolfe 100 of 
his remaining shares, in considération of légal services, and to E. W. 
Freeman 50 shares. The board of directors of the corporation then con-. 
sisted of Samuel Merrill, H. C. Rolfe, John J. Hewitt, G. W. Kanavel, 
George L. Joy, John A. Merrill, and R. W. Button; Samuel Merrill 
being président. In February, 1888, Taylor took the place of Joy on' 
the board of directors, and succeeded Merrill as président. In addition 
to the 5,000 shares of stock thus issued to Button for his property in- 
terests, and so distributed, there were 600 shares subscribed, the stock 
for which was not then issued, but upon which there was paid $30,000. 
The road was but a skeleton, and was but partly built. To build, ex- 
tend, and equip it required money, and how to obtain the money was 
the question. The évidence shows that ail of the stock then subscribed 
or issued was held by Taylor, Button, Hewitt, Kanavel, Rolfe, Free- 
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man, Joy, Naftzgei;, and Samuel ajnd John A. Merrill. , In this condi- 
tion of affairs a meeting of the, board of directors of the corporation was 
held on the 18th day of January, 1888, at which was presented the 
wrîtten consent and request of the holders of more than two thirds of 
the stock of the corporation " that the board of directors of said corpo- 
ration borrow $300,000* in such manner as may seeni to them best, 
giving such first mortgage security bonds or other security or évidences 
of debt as they may deem proper." The stockholders signing this 
consent and request were R. B. Taylor, H. C. Rolfe, Samuel Merrill, 
John A. Merrill, R. W. Button, and É, W. Freeman. Accordingly, 
the board at the same session adopted what is designatpd in its min- 
utes as "Order No. 36," and which is as foUows: 

"WhereHS, it is deairous for this company to seciire a loan of $300,000 for 
the purpose of extending and more fully equipping its présent road, be it or- 
dered that tlie board of directors hert-by autborize its président and secretary 
to secure a loan for the benefit of this compnny i>f the siim of $300,000, in 
the followiiig manner: To issue in due forin 800 bonds, with interest cou- 
pons, which shull be of the dénomination of $1,000 each, numbered, re- 
apectîvely, frum number one to number three hundred, inclusive. Such 
bonds and coupons shall be substantially in the following form: [Setting 
forth the form of the bpnds and cuu)ons.] And it is further ordered that 
said bonds are to be secured by a tîrst moitgage or deed of trust on tlie prop- 
erty of tlie said company, substantially as enumerated in the above bonds, 
with the usual covenants and agreements to fully sfcure the payment of said 
bonds, and to be ex^cuted ûnder the corporate seal of this company; and the 
pt%8ident and secretary are hereby autlioiized to sign such first mortgage or 
deed of trust to the Union Loan & Trust Company of Sioux City, in the 
state of lowa, as trustée for the holders and owuers of the bonds secured 
thereby. * * *" 

Ail of the directors of the corporation, then consisting of Samuel 
Merrill, J.J. Hewitt, John A. Merrill, G. W. Kanavel, R. B. Taylor, 
R» W. Button, and H. G. Rolfe, were présent and voted for this or- 
der. The next day, to wit, January 19, 1888, the boàrd of directors 
again met, at which five of the seven directors were présent, namely, 
R. B. Taylor, R. W. Button, John A. Merrill, H. C. Rolfe, and Samuel 
Merrill; and at this meeting there was adopted, unanimously, what is 
designated as ^* Order No. 39," which is as foUows: 

"Be it ordered that this company place one thousand shares of the capital 
stock, and one hundred of its bunds of the dénomination of one thousand 
dollars eacli, nnmbered from one to one himdred, both inclusive, in the 
hantJs of Geofge L. Joy, who is hereby appointed trustée of this company for 
the selling of said stock and bonds, and he is hereby authorized to sell ail or 
80 much thereof as may be necessary to procure one hundred thousand dollars 
in cash; and the président apd secretary are hereby authorized to issue such 
stdck and bonds, and deliver the sume to George L. Joy as such trustée." 

While the end eought, namely, tht securing of money for the use of 
the corporation, waa the sanie, it will be observed that hère was a de- 
parture on the part of the board of directors from the method proposed 
in the written consent to the issuance of bonds, and from that declared 
in the preyious prder of the board direçting their issue. But the stock- 
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holders remained the same, to wit, the ten already named, five of whom 
voted as directors for tho resolution to sell. Four others, Freemaa, Joy, 
Naftzger, and Kanavel, testify that they knew of and approved of it, 
and the remaining stockholder, Hewitt, bought bonds under the resolu- 
tion. The évidence clearly shows that the needed money could not be 
borrowed upon the bonds secured by mortgage or trust deed on the com- 
pany's property; that neither the bonds nor stock, nor both together, 
were salable in the niarket upon the terms proposed, nor upon any terms; 
and that, if the road was to be built, extended, and equipped at ail, it 
was to be donc by money furnished in some way by those directly inter- 
ested in it. Joy sought to sell the bonds and stock directed to be sold 
by the resolution of January 19, 1888, but it was not easy to be doue. 
None of the stockholders wanted to buy, and it was impossible to sell to 
any outsider. Finally, Taylor agreed to take 30 of the bonds and 300 
shares of the stock, and to pay therefor $30,000; Samuel Merrill to take 
25 of the bonds and 250 shares of the stock, and to pay therefor $25,- 
000; John J. Hewitt to take 9 of the boniis and 90 shares of the stock, 
and to pay therefor $9,000; and S. H. Ferris to take 3 of the bonds and 
30 shares of the stock, and to pay there or $3,000. The bonds liad not 
then been printed, and, because of a subséquent mistake in the litho- 
graphing of them, there was a good deal of delay in their exécution. In 
the mean time, to enable the company to construet its road, Taylor ad- 
vanced money to pay for the iron and other material, upon the under- 
standing and agreement that it was to be credited on his purchase of the 
30 bonds and 300 shares of stock. He so paid $28,659.15, and the bal- 
ance of the $30,000 to the company direct, less a small sum allowed 
hinj for expenses incurred in atten<iing to the conipany's business. There 
can be no doubt of the truth of this, for the testitnony of the witncsses 
is corroborated by the introduction in évidence of tlie original checks, 
books, accounts, etc. The testimony as now presented clearJy shows, 
also, that, for the 25 bonds and 250 shares of stock sold by Joy to 
Samuel Merrill, the latter paid $25,000 in cash; for tlie 9 bonds and 90 
shares of stock sold by Joy to Hewitt, the latter {>aid $9,000 in cash; 
and ior the 3 bonds and 30 shares of stock sold by Joy to Ferris, the 
latter i)aid $3,000 in cash, — ail of which the defeuvlant corporation re- 
ceived and appropriated to its own use. 

Upon the former hearing of tliis case the facts in respect to thèse 67 
bonds and 670 shares of stock did not so appear. On the contrary, it 
then appeared that those bomls and shares of stock were sold and deliv- 
ered to Taylor, Merrill, Hewitt, and Ferris in considération, in large 
part, of pre-existing indehtedness of the défendant corporation to those 
parties, contrary to the resohition directing the sale, and contrary to the 
provisions of the constitution of the state in respect to the issuance of 
such bonds. It furthermore then appeared that the purchase by Tay- 
lor, Merrill, Hewitt, and Ferris was in accordance with a secret under- 
standing with Joy, which was magnitied by the circumstance, reierred 
to in the opinion of the court then delivered, that aiter they acquired 
them, the Loard of directors of which Taylor was theu président, at a 
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meeting at whi<2h he was présent, passed an order, for which he voted, to 
cancel 150 of the, original issue of 300 bonds; thus apparently increas- 
ing the value of the bonds held by hitnself and the other directors. In 
that connection the court there said, and properly s.iid, that, while di- 
rectors are not debarred by reason of their position of trust from purchas- 
ing the bonds of the corporation, their dealings are subject to the careful 
scrutiny of a court of equity, which wiU not permit them to stand, un- 
less entirely fair and honest. 

It now appears, however, that there was no secrecj' about the sale by 
Joy to Taylor, Merrill, Hewitt, or Ferris, but, on the contrary, that eaeh 
of those parties purchased the bonds and stock with reluctance, and only 
because no one else would buy them. It further appears that when Tay- 
lor, Merrill, Hewitt, and Ferris agreed to buy, and did buy, the 67 
bonds and 670 shares of Stock, it was understood that the corporation, 
through its ofiScers, would endeavor to find some one to buy or loan 
money upon them, and that, in that event, Taylor, Merrill, Hewitt, and 
Ferris would surrender the bonds and stock so bought by them, upon 
the refunding of the money paid by them therefor, with interest. It is 
impossible to read the testimony given upon the présent hearing, and 
consider it in connection with the original papers, books, etc., intro- 
duced in évidence, without being convinced, not only that there was no 
iraud in the sale by Joy of the 67 bonds and 670 shares of stock to Tay- 
lor, Merrill, Hewitt, and Ferris, but that those parties bought the bonds 
and stock reluctantly, and only because no one else would. And, in re- 
spect to the cancellation of 160 of the 300 bonds, it appears that, subsé- 
quent to the sale of the 67' bonds and 670 shares of stock by Joy to Tay- 
lor, Merrill, Hewitt, and Ferris, and pursuant to the understanding had 
at the time that, if the company could find some one to purchase or loan 
money upon them, those purchasers would surrender the bonds and 
stock upon the refunding of the money paid by them therefor, with in- 
terest, Button and Taylor opened negotiations with a Mr. Alberger, of 
San Francisco, who represented that he could either gell 150 of the 
bonds, or procure a loan of $100,000 thereon; and, at Alberger's sug- 
gestion, the board of directors of the défendant corporation, at a meeting 
held August 18, 1888, adopted and authorized the following letters pre- 
pared by him: 

" W. V. Alherger, Esq., Z2& Montgomery St., San Francisco, Calif. : You 
are authorized on the part of this company to sell $160,000 of its flrst mort- 
gage goîd bonds, at the rate of 90 % of their par v&lue, with accrued interest. 
ïhe total amount of bonds authorized to be issued is $300,000; but we will 
cancel and destroy the reraainder ($150,000) of said issue, leaving only $150,- 
000 îii existence. Should any différent form of bond be required to meet the 
delnands of the market, we will promptly cause the same to be executed upon 
tlie général plan and provision of the présent mortgage. The said bonds are 
to be sold by January 1, 1889. 

"3ated this 9iA day of August, 1888. 
, [SignedJ "E. B. Taylob, Président." 

1 " W. G. Alberger, Esq., 828 Montgomery St., San Francisco, Calif. : ■ You 
ajre , authorized to negotiate for this company a loan of $100,000, for one year 
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Irom date, with the privilège of paying the same sooner.if desired, for wiiich 
we will glve the company's note, with $150,000 of the flrst mortgage bouds 
of thjs Company as collatéral security thereto. The rate of interest shall 
net exceed 7 % per annum, and the Company shall hâve the privilège of 
paying the same after six months from the date of said loan. The présent 
mortgage provides for the issue of $300,000 of sucli bonds, but we will cancel 
and destroy the remaining $150,000 in existence. 
"Bated August 9th, 1888. 

[Signed] "R. B. Taylor, Président." 

The draft of thèse letters was prepared, as has been said, by Alberger 
hiiriBelf, who declined to undertalce to effect either the contemplated sale 
or loan, unless 150 of the bonds were canceled. Accordingly, at the 
same session, the board of directors passed an order for the cancellation 
of 150 of the bonds, numbered from 151 to 300, both inclusive, none 
of which had been issued, and they were accordingly canceled. And 
in anticipation of such sale or loan, and in pursuance of the understand- 
ing under which Taylor, MerriU, Hewitt, and Ferris purchased the 67 
bonds and 670 shares of stock from Joy, the board of directors, at the 
same session, adopted what is designated " Order No. 65," which is as 
as foUows : 

"Be it ordered that the secretary issue orders on the treasurer as follows, 
to wit: 

Samuel Merrill - $25,000 

B. B. Taylor - - - - - - 30,000 

J. J. Hewitt 9,000 

S. H. Ferris S.OOO 

— Together with separate ordera, hereafter to be issued for the accrued in- 
terest, at a rate hereafter to be agreed upon said respective amounts." 

The cancellation of the 150 bonds and the foregoing order No. 65 were 
suspicions circumstances, when considered in connection with the facts 
as made to appear on the former hearing, but, in view of the facts now 
shown, they are not évidence of any fraud on the part of the directors, 
however irregular the passage of order No. 65 may hâve been. Nothing 
came of the Alberger matter, and none of the orders on the treasurer 
mentioned in order No. 65 were drawn. The 67 bonds and 670 shares 
of stock remained in the hands of Taylor, Merrill, Hewitt, and Ferris, 
«r their assignées. Twenty-eight of the bonds still remain in the hands 
of Merrill and Ferris; that is to say, 25 in the hands of Samuel Merrill, 
and 3 in the hands of Ferris. The 30 purchased by Taylor were assigned 
byhim to the intervener, Garretson, as collatéral security for $25,000, 
loaned by him to Taylor, and hâve been since held by Garretson; and the 
9 purchased by Hewitt were sold by him, for value, to H. J. Rudisill, 
-who thereafter assigned them as collatéral security for a loan of $4,500, 
made to him by the Farmers' & Merchants' Bank of Los Angeles, which 
suhsequently assigned them to H. W. Hellman, who now holds them. 

The mère fact that the 67 bonds and 670 shares of stock sold to Tay- 
lor, Merrill, Hewitt, and Ferris were sold for less than their face value 
•does not render the sale invalid. Foggv. BMr, 139 U. S. 118, 11 Sup. 
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Ot. Rep. 476. The evideQcè in the case leaves no room to doubt that 
those "boûdâ ahd shares Ôf stock sold for ail they Were worth, and that 
no one but the directors named would buy them at ail. As the direct- 
ors thus paid full value i'or them, and the money was received by the 
corporation and appropriated to its own use, and a,ll this, as the record 
shows, with the actual knowledge and approval of ail of the then stock- 
holders, the same principles that cause a court of equity to scrutinize with 
care ail dealings of the directors with the trust propertj', to the end that 
none be permitted to stand that are not perfectly fair and honest, estops 
the corporation and its stockholders froin questioning sUch a sale. Hold- 
ing, as I do, in View ofthe présent record, that the 67 bonds were valid 
in the hands of Taylor, Merrill, Hewitt, and Ferris, it foUows that such 
oi' them as were subsequently assigiied to Garretson and Hellman are 
àlso valid in their hands, without référence to whether they could other- 
wise be re^ardèd as bonafide holders for value ; for the law is that they 
can avail themselves of the position of the previous holders for value, 
tyithout the necessity of showing tijemselves to be innocent holders for 
value. Montclair v. Mmadéa, 107 U. S. 147, 2 Sup. Ct. Rep. 391. 

Joy, beiug unable to séll any more of thé bonds and stock, retnrned 
the remaining 33 bonds and 330 shares of stock to the défendant cor- 
.poratiou. It appeared upon the former hearing ofthe case that 33 of 
the bonds were subsequently pledged by the président of the défendant 
corporation to the San Bernardine National Bank, as collatéral security 
for a pre-existing indehtedness of the corporation of $13,000. And the 
court held sucii a pledge to be in violation of that provision of the con- 
stitution ofthe State of Caliiornia whieh déclares that "no corporation 
shall issue stock or bonds exoept for money paid, labor done, or prop- 
erty actually received, ahd ail tictitious incrense of stock or indebteduess 
' shall be void." Section 11, art. 12, Const. Cal. 

But the présent record shows the fact to be otherwise, and as foUows: 
On or about January 3, 1889, the président and sfcretnry of the defend- 
,ant corporation, j)ursu!int to a resolution of its board of directors there- 
to bre passed, authorizing the président to borrow for the beuelit of the 
corjioration moneys not exceedingin ail $100,000, nnd to pledge as col- 
latéral security for the repayment of such loans, with interest, the bonds 
of thé coriioration, applied on its behalf to the San Beriianlino National 
Bank for a loan of $15,000, agreeing to pledge 33 of the bonds of the 
Corporation as collatéral security for its re|iaynient, with interest. The 
bank consented to make the loan Upon that security, and placed the 
money to the crédit of the corporation, with which it already iiad an ac- 
counl, and which money the corporation drew and appropriated. As 
, the 33 bonds were in lowa at the time of tiie loan, the président and 
Bècretûry executed a written agreement that they would deliver them to 
the bank within 30 days, which was donc. The loan was actually made 
on ithe strength of the security of the 33 bonds, and a court of equity 
-Bhè\ild Iso regard it. In View of thèse tacts, in no just sensé can they be 
régarded as having been pledged as collatéral security for a pre-existirig 
i^debtedness. The eVideûde now beforo tiie court, therefore. removes 
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the ground upon which, bythe former décision herein, those 33 bonds 
were held to be invalid; and they must now be held to be valid obliga- 
tions to the extent of satisfying the unpaid balance of the note execUted 
for the $15,000 loan. In respect to the remaining 50 of the 150 bonds, 
the case shows that, on the 5th of October, 1888, the board of directors 
of the motor company adopted "Order No. 72," which reads as foUows: 

"Be it ordered, and it is hereby ordered, that R. B. Taylor, tlie président of 
thls board, sell 50 bonds of tliis company now issued, from 68 to 117, both in- 
clusive, for the sum of $35,000." 

Taylor took the 50 bonds me; *ioned in this order, and went to Sioux 
City, lowa, to sell them. The lacts in relation to that matter, as made 
to appear upon the former hearing of the case, were thys stated in the 
opinion of the court then delivered: 

"Hetheresold them to S. A. Garretson for $35,000, which money Taylor 
received from Garretson, and turned over to the motor company. Beïore 
Garretson would buy the bonds, however, he required of Taylor his note for 
the same amoiint < as a guaranty that the bonds were ail right;' and Taylor 
further agret-d that. if he could, he would subseqnently take the bonds him- 
self. He did so, and, in lieu of the bonds which he received from Garretson, 
gave as securtty for his $^5,000 note to Garretson certain coUateriUs of his 
own." 

The présent record shows that the real facts in respect to that negotia- 
tion between Taylor and Garretson were not as then made to appear. 
Garretson did agrée to buy the 50 bonds from Taylor, and to pay there- 
for $35,000, and Taylor supposed he would do so; but before the sale 
was coUsummated Garretson backed out, not thinking the bonds a good 
investment. Taylor afterwards concluded to take them himself at the 
price fixed in the resolution of the board of directors authorizing him to 
sell them, to wit, $35,000. This sum he paid to the défendant corpo- 
ration therefor less $16,000, which he had shortly theretolbre advanced 
to it, and which was alloWed him as a crédit on the purchase. 

Whether or not the fact that a part of the money that madeup the 
considération of $35,000 for the 50 bonds had been advanced to and re- 
ceived by the corporation before the sale of them to Taylor would affec. 
their validity in his hands need not be determined. The records of the 
corporation showed that the 50 bonds had been sold to Taylor for $35,- 
000, and that he had paid that sum therefor; and, as a matter of fact, 
the corporation had received that amount of money from him, and ap- 
propriated it to its own use, although, as bas been said, $16,000 of the 
amount had been so received shortly prior to the sale. But the question 
hère is as to the validity of those bonds in the hands of Toberman, who 
acqtiired them from Taylor, and who is their présent holder. 

The case shows that Toberman, who was an entire stranger to ail ol 
the foregoing transactions, had certain lands owned byhim in what was 
then Los Angeles county, advertised ibrsale in the newspapers. Taylor 
saw the advertisement, and wrote to Toberman, saying he had somebondg 
and stock he would like to exchange for some of the laud. That com- 
menced the negotiations between them, which culminated, intbe course 
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of a mcmth or so, in thé purôhase by Toberman of the 60 bonds from 
Taylor àt 90 cents on the dollar, which Toberman paid by conveying 
to Taylor real estate of that value. Before making the purchase Tober- 
man ihquired of the vice président, attorney, and secretary of the cor- 
poration as to the validity of the bonds, and was informed by each of 
them that they were reguiarly issned and sold, and were valid; and the 
records of the corporation .sbowed that they were authorized to be sold 
for $35,000; that Taylor was eptered as the purchaser of them, and was 
credited with the sum of $36,000 in payment therefor. Whatever raight 
be held in regard to thèse bonds if in the hands of Taylor, there is no 
gfound for thè claiifl of counSel that Toberman's purchase was not made 
in good fàith and for value. The accounts subsequently rendered by 
Taylor to the corporation, as wellas other cireumstances connected with 
the case, would be factors in determining thestatw of the bonds in his 
hands; but I do not seethat thèyaffect Toberman. In my opinion, the 
corporation is éstopped tq deny their validity In the hands ofthe latter. 
It is,a!!S;0 nôw urged on behalf of themotorcompany that the bonds in 
question were not negotiable instruments, and therefore that any défense 
that could be made againstthem in the hands of the original holders can 
be made as agàînst âll subséquent holders. Each ofthe bonds in suit, 
after containing the promise to pay $1,000 on the Ist day of January, 
1908 contains the following clause: 

"Or at'thë option of the obliger, this bond may be fuUypaid and redeemed 
at ahy time aftef the Ist day of January, 1893, at the maturity of the semi- 
annuol installment of interest. But, if this bond shall be redeemed before its 
fuU maturity as aforesaid, notice of such intended rédemption shall be given 
the holder thereof, either personally or by written notice, sixty days prier to 
thé time of such rédemption, or by publication in a dally newspaper of 
gênerai circulation, published in thé city of San Francisco, for at least sixty 
days priorto the time of such rédemption." 

It is contended on the part ofthe corporation that this clause rendered 
the contract uncertain as to the time of its fulfiUment, and uncertain as 
to the amount which should be paid on it. In support of the point, 
the court is referred to sections 3087-3089, 3093, Civil Code Cal., thefirst 
of which déclares: "A negotiable instrument is a written promise or re- 
quest for the payment of a certain sura of money to order or bearer, in 
conformity to the provisions of this article;" the second, that it must not 
contain any condition not certain of fulfillroent; the third, that the per- 
son to whosë order it is made payable must be ascertainable at the time 
the instrument is made; and the fourth, that such instrument "must not 
contain any other contract than such as is specified in this article," to wit, 
article 1, c, 1, tit. 15, pt. 4, div. 3, Civil Codé Cal. But counsel mail- 
ing the point did not cite the intermediate section 3091 ofthe same Code, 
which reads as follOws: "A negotiable instrument may be with or with- 
oilt date, and with or without désignation of time or place of payment." 

The clause in question, only conférs upon the obliger the privilège of 
paying the bond before the ultimate date fixed in it, and, consideredin 
connection with the context, renders the instrument similar to a promis- 
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sory note payable on or before a certain designated date. Assuming 
that, in the détermination of this question, this court must be governed 
by the law of California, there is no difficulty in the way of holding such 
instruments negotiable. The case otAdamsv. Seaman, 82 Cal. 636, 23 
Pac. Rep. 53, is not in point. The promissory note that was there held 
nonnegotiable contained a "condition not certain of fulfillment," namely, 
a promise to pay an attorney's fee in the event a suit should be brought, 
and upon the further condition of the employaient of an attorney; both 
of wbich conditions the court held were uncertain of fulfillment. 

In support of the position that the bonds in question were not negoti- 
able, there are also cited cases in which it was held that a provision re- 
serving td'the payée of a note the right to extend the time of payment 
indefipitely renders such notes nonnegotiable. But, clearly, such cases 
are not applicable to a case like the présent, where the ultimate time of 
payment named in the bond must certainly come. As already observed, 
the clàusç in question, considered in connection with the context, ren- 
ders thë îiistrument similar to a promissory note, made payable on or 
before a certa,in designated day. The suprême court of Massachusetts 
held in several cases such a note nonnegotiable, but in the later case of 
Union GatàéCo. v. Intematiimal Trust Co., 149 Mass. 492, 21 N. E. Rep. 
962, certain bonds there in question were held negotiable which were in 
terms mdHe subject to the conditions of an agreement between the cattle 
Company and the trust company, whereby it was "provided that a siuk- 
ing fund of not less than $50,000 nor more than $100,000 in each year 
shall be applied to the purchase or drawing at par of said bonds, and 
that the whole issue may be drawn at par on November 1, 1891, or any 
coupon day thereafter." Thecourtsaid: 

" We thiuk that thèse bonds are negotiable by vlrtue of Pub. St. c. 77, § 4, 
as well as by custotn, notwithstanding the condition referred toin thera, and 
that they appear to be bonds which were intended to be bought and sold in 
jhe market. " 

In Riker v, Manufacturing Co., 14 R. 1. 402, it was contended that the 
réservation in a promissory note of a right to pay the note before matu- 
rity, in installmeuts of not less than 5 per cent, of the principal thereof, 
at any time the semiannual interest becomes payable, renders the note 
nonnegotiable for two reasons, namely: (1) Because the time of payment 
is uncertain; and (2) because the amount to be paid is uncertain. But 
the court held against the position, saying that if the time named in the 
note must certainly come, although the précise day may not be specified 
therein, it is sufîiciently certain as to time, and that the maxim, id 
certumest quod certum reddi potest, applied. In Bank v. Skeen, 14 S. W. 
Rep. 732, the suprême court of Missouri, in respect to a note made pay- 
able on or before a certain named day, said that, having in view the rea- 
sons on which the negotiability of instruments are founded — 

"It would seem obvions that a cerlainty of ultimate payment promised 

sbobld not be considered impaired by the intervention of an option, in favor 

of thé-maker, to discharge bis obligation at an earlier time. The paper still 

retains a-. flxed date when the promise to pay must beperformed. It is no 

v.6lF.no.l3 — 54 
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more anoèrtaiti for practîral purposes. than a bill drawn^ for example, 'at 
Bight,' or 'oh jclemand,' neither of whjch phrases lias ever been heldto di- 
minlsh iiegotjabjiity." 

In Mattàsonv: Marks, 31 Mich. 421, in regard to asimilar note, Judge 
CooLEY, fepeafciog ifor the court, said: 

" The legiBÉl rights bf the holder are clear and certain. The noté is due at 
the time flxéd, ftnd is not due before. True, the maker may pay sooner if he 
shall chuQse, but the exercise of this option wpuld be a paymeut in advance 
of tlie légal lifibility to pay, and nothing moire. Notes like this arie common 
in commercial transactions, and we are not aware that theit négociable qual- 
ity is evér questioned in business dealings." 

The lattgr çb^ryation is equally applicable to the bonds in question 
in the présent case, and I ^hink it wonld be a surprise to the business 
communitjy„as weil as to.the profession^ if they should be held non- 
negotiahlp. ; . , 

It is turf lier çontended that ail of the bonds in questioiji are absolutely 
void, bec^use issued without the consent of the persons holding the 
lai^er amount in stock of the corporation, given at à meeting called for 
that purppsje, çf which 60 ; fîays' public notice was giyçn;, and this by 
reason ol section 11, art. 12, of the constitution oi Califoriiia, which is 

as foUp^YS;;, :':■,' ' ' '.':'',', .■'■'■'■ 

"No corporation ahall ijSSiUB stock or l?onds except for, piotiey paid, labor 
done, or prppprty-actually.reeeived, and ail fictitious inçretise of stock oriu- 
debtédneàs àli'al'l |}e v'oi4. T^he stdckahd bonded indebtèUnessof corporations 
Shall nut bé l;ncr'èH8ed exisë|it in pursuance qf gênerai law, hor without the 
consent ofihéperHons holding the larger aniOunt in value of the stock, at a 
meeting cÀlied for that purpuse, giving sixty days' public notice, as may be 
provided by law." 

It will, be observed ^at the inhibition of the last clause of the fore- 
going 1*0 vision is against the "increase" of the stock and bonded in- 
debtedness of corporations; It is said that this includes the first issue 
of bonds. If 80, it also includes the first issue of stock. If such was 
the intention of the franjers of the constitution, it was not expressed. 
To give the provision thoimeaning contended for would, in efifect, be to 
inject' into it the \\îord'*qreate," which cannot be done. The courts 
baye no more power to add to than they hâve to take frora the provi- 
sions of thé constitution. The case oi £hoing v. Mining Cp., 66 Cal. 649, 
cited by counsel in support qf their position, does not iat ail support it. 
There the attempt was inade to increase the capital stock of the corpo- 
ration in contrfivention of the provision of the constitution referred to. 
Nor did the ^tuie statute qxisting at, the time of the issuance of the 
bqnds in question require any notice to be given, of the intention to 
create such bonded indebtedness. 

The défendant yirst National Bank of San Bernardinq asserta a prior 
lien to that of complainant upon the engines and other rqlling stock of 
the motor yoad çompaiiy, by reasqnof certain att^chments, which, 
prior to the copipjencement of this suit, were duly levied upon such 
rolling stock in actions brought against the motor company on various 
promissory notes, and in which actions judgments were subsequently 
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rendered for the bank. In California it is provided by statute that 
chattel mortgages may be made upon, among other things, "locomotives, 
engines, and other stock of a railroad." Civil Code, § 2955. The next 
section prescribes the form of such mortgages; and by section 2957 it is 
provided that — 

"A mortgage of personal property is void, as against creditors of the mort- 
gagor and subséquent purcliasers and incumbrancers of the property in yood 
faith and for value, uniess (1) it is accompanied by the affldavlt of ail the 
parties therelo tliat it is made in good faith, and witliout any design to hin- 
der, delay, or defraud creilitois; (2) it is acknowledged or proved, certitted 
and recorded, in iike manner as grants of real eslate." 

The complainant's mortgage was not accompanied by any affidavit, 
for which reason it is claimëd to be void as against the attaching cred- 
itor of the motor company, in so far as concerns the rolling stock. In 
regard to the nature of the rolling stock of a railroad, the cases, where 
there are no législative provisions on the subject, are very coiiflicting. 
Many of them will be found referred to in Jones on Railroad Securities, 
commencing at section 154. In concluding bis observations upon them, 
that aothor says: 

"While there are raanyand strong arguments for holding that rolling stock 
is a part of the realty, — and tliis view seems tu liavetlie support of the United 
States coui ts,— the weiglit of aiithur ty in the state courts seems to be against 
that position. Tliere is, howevcr, no liope that any uniforra rule upon the 
subject wiU soon be arrived at by the courts withont the aid of législative 
enai-tment. It is of the liighest importance that tlie validity of mortgages 
intended to eml>race tiie rolling stot-k and other personal property of a rail- 
road àliouid not be lett to the uncertain décision of the l'oiirts; for, in the 
présent state of the law, it mnst, at least, be regarded as nncertidn liow the 
question wouM lie determined by any court, uot bound by précèdent or a 
statute." Id. § 170. 

In California, as bas been seen, the statnte defines what property 
shall be subject to a chattel mortgage, and includes "locomotives, en- 
gines, and other rolling stock of a railroad." And it déclares that a 
mortgage upon such j)roperty is void as against creditors of the mort- 
gagor and subséquent purdiasors and incumbrancers of the property in 
good laith and Ibr value, uniess it is accompanied by the required affi- 
davit and recorded in the prescribed way. The power ot the le.a,islature 
to regulate the mode by which property situated within the state shall 
be incun}bered and conveyed cannot be doubted. The attachment 
liens of the défendant bank must therefore be held superiorto complain- 
ant's mortgage. The judgment lien of the défendant Mary A. Franklin 
was sul)sequent, and therefore subordinate, to the mortgage. A decree 
of foreclosure and sale will be eutered. in accurdauce witb the views 
above exprussed. 
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City of Caklsbad d al. v. Tibbetts et al. 

(Cia-ouU Court, D. Massachusetts. August 16, 1892.,» 

1. BQOTTT PLBiDING — ALLEGATIONS OF CiTIZBNSHIP— FRATEK FO» PROCBSS. 

A bill may be dlsmissed by the court, on its own motion, where the proper allé- 
gations as to oitizenship of the parties are not contained in the introductory part, 
and are not pointed ont by dounsel elsewhere in the bill, or where the prayer for 
subpœna does not contaiu the names ot the défendants, as reqnired by the rules. 

2. Teade-Marks — Inïbingembnt— Deobptivb Représentations. 

Independently of any rightof complainants to the exclusive use, as atrade-mark, 
of the name applied by them to their product, the sale by défendants of a deleteri- 
ous substance, represented by the latter to be in part or in whole the same sub- 
stance in which oom plainants are dealing, and of which they are the soie nrodueers, 
and whioh is admittedly of a bénéficiai oharaoter, will be restrained. 

In Equity. Bill by the city of Carlsbad and others against S. Tib- 
betts and others for infringement of trade-marks. Heard on demurrer 
to amended bill. Demurrer overruled. 

The introductory part of the bill, as originally filed, waa as foUows: 

"To the Honorable the Judges of the Said Court: The city of Carlsbad, a 
rnuniciprtlity of Bohemia, ia the empire of Austria, Julius Schottlander, and 
others, to wit, Bruno Schôttlànder, Salo Schottlander, Augusta Oliven, Eliza- 
beth Oliven, Dorathea Cohn, Louis Pacully, Malvine Korh, JPaùlà Heymann, 
descendants and, heirs of Lbebel Schottlander, deceased, trading as Loebel 
Schottlander, citizena of Bohemia, in the empire of Austria, doing business 
in the city of Carl8l>ad, the said city of Carlsbad and Loebel Schottlander act- 
ing herein by their attorneys in fact and agents, the Eisner & Mendelson 
Company, of the city of Philadelphia and state of Pennsylvania, in the said 
United States ot America, and the said Eisner & Mendelson Company, a cor- 
poration duly organized underthe laws of the state of Pennsylvania, doing 
business in the city of Philadelphia, and in the city of New York, exclusive 
licensees for the United States of America for the Carlsbad watet and the Carls- 
bad Sprudel Salz, complainants, bring this their bill of complaint against the 
said S. Tibbetts and W. W. Lacey, trading as S. Tibbetts & Co., S. Tibbetts. 
George Burwell, and W. W. Lacey, résidents of Said district of Massachu- 
setts, and dOing business in the city of Boston, défendants, and thereupon 
your orators complain, and say. " 

The bill contained allégations showing the acquisition by the city of 
Carlsbad of exclusive; proj)rietary rights to the minerai springs at said 
city, and to the waters thereof, and the crystalline salts produced by 
evaporation of the water of the Sprudel spriug, and also to the use of the 
name "Carlsbad," as applied to the water and salts; the acquisition by 
the firm of Loebel Schottlander of the exclusive right and license pf bot- 
ling and exporting the water, and of exporting the Carlsbad Sprudel 
Salz, as manufactured and put up by the city of Carlsbad; the adoption 
for said salts of the distinct! ve name "Carlsbad Sprudel Salz," and its 
use upon the distinctive bottles, labels, and wrappers in which the salts 
were sold; that the salts had become well known under the distinctive 
name of "Carlsbad Salz," or "Carlsbad Sprudel Salz," and said trade- 



CITY OF CARLSBAD V. TIBBETIB. 853 

marks, labels, and désignations had come to beregarded as denoting the 
origin thereof, and as the product of said minerai springs; and that the 
Eisner & Mendelson Company had become the exclusive licensees and 
sole agents, under the said Loebel Schottlander, for the sale of the Carls- 
bad Sprudel Salz in the United States, and were fuUy authorized to 
commence actions at law or other proceedings in the name of the firm 
of Loebel Schottlander, and in the name of the city of Carlsbad. The 
bill continued: 

"Your orators further show that, since the adoption by the city of Carls- 
had, and the said Loebel Schottlander, of the trade-marks hereinbefore more 
particularly mentioned and described, the said city of Carlsbad, Loebel Schott- 
lander, and said complainants' flrm, proceeded, at the expenditure of much 
time, labor, and money, to pnsh the sale of the said Carlsbad Sprudel Salz, so 
made, put up, and labeled by him and your orators aforesaid, and hâve thereby 
made extensive sales thereof in the markets of Europe and elsewliere; where- 
fore he and they, as well as your orators, the Eisner & Mendelson Company, 
are seriously injured and deprived of the profits which they would otherwise 
realize by reason of any otlier spnrious or artiticial salts being put up and sold 
under the name of * Carlsbad,' thereby indicating siich spurious and arUficial 
articles as being the genuine product of the Carlsbad springs, or as manufac- 
tured by or at the city of Carlsbad, which is not only a fraud upon the rights 
of your orators, but a déception upon the cominunity. Your orators further 
show unto your honors that, notwithstanding the long and quiet use and en- 
joyment of the exclusive right to the name of 'Carlsbad,' as applied to any 
proprietary article or to the sale of the product of the said Carl8l)ad spring, 
and the long and quiet use and enjoyment of the said exclusive trade-marks 
of the words 'Carlsbad Sprudel Salz,' 'Carlsbad Salz,' 'Carlsbad,' or ' Carls- 
bader Salz,' or ' Karlsbader,' the said défendants S. Tibbetts and W. W. Lacey, 
trading as S. Tibbetts & Co., S. Tibbetts, George Biirwell, and W. W. Lacey, 
wellknowing the promises and willfuUy disregarding the rights of your ora- 
tors, and contriving to injure your orators, and to deprive them of the great 
beneflts and advantages which might and otherwise would accrue unto your 
orators from the exclusive sale o( the products of the said springs, and the 
sole use of the trade-marks aforesaid used by your orators to distinguisb the 
said goods as genuine, hâve recently, before the commencement of this suit, 
as your orators are informed and believe, without the license, consent, or 
knowledge of your orators, and against their will, and in violation of their 
rights aforesaid, and with the intention of defrauding your orators and de- 
ceiving the public, the community, and the trade, wrongfuUy and fraudulently 
sold and offered for sale, are now selling and offering for sale, and threaten 
to continue still to sell and offer for sale, in the city of Boston and elsewhere, 
a spurious and artifleial article, designating the same as ' Carlsbad Obesity 
Pills,' indicating by the words, 'Prepared only by the Carlsbad Obesity Pill Com- 
pany, Carlsbad,' that the same are manufactured and prepared by the Carlsbad 
Obesity Pill Company of Carlsbad; and furlhermore translating the words 
aforesaid into German, and thereby usiug the word ' Karlsbader ' in the 
same manner in which the said word is used by the city of Carlsbad in the 
translation of the word into German, in the sale of the proprietary article 
prepared by the said city. Your orators further aver that there is no sueh 
Company, flrm, or partnership at the city of Carlsbad as the Carlsbad Obesity 
Pill Company, but that the said company is composed of and comprises the 
défendants above named, who réside and do business in tlie city of Boston, 
at 176 Boylston street, under the name and firm of S. Tibbetts & Co. Your 
-orators further aver, on information and belief, that S. Tibbetts is the agent 
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of, or 49 ^nipjoyed by, George Burwel], druggiat, at 176 Boylçiton street, Bos- 
ton, and thatone W. W. Lacey is interested with the said Tibbett», and is, 
to a grëat èxtent, the muvinK spirit in ttîe manufacture and préparation of 
the commiodity Indicated as 'Carlsbad Obesity Pills. ' " 

Accompanying this tiill as an e^hibit is filed an actiial sample of the 
article sold by défendants as abave set forth, marked "Exhibit A," with 
the words written upon the outside cover or box in ink, "Bought by P. 
E. T., jfune 24, 1891." 

"Your oiatois further complain and aver that accompanying the sale of 
the said Carlsbad Obesity Pills, and piiblished extfnsively by distribution and 
tliroiigh the mails, is a pamphlet emitied on its front outei- cover, 'How to 
Get Thin,' as wi!l more fully appeai- by référence to a copy tliereof flled here- 
with, aud whicli it is jirayed fnay be taken hs part of this bill of compl.iint, 
the Siune being marked 'Exhibit B.' On the liack ouler cover of the said 
pamphlet la a description of the city of Carlsbad, in lioliemia, and of the con- 
stituent éléments of tlie sprints of the said city. On page 16 of »aid para* 
plilet, conimencing at the sevenih Une froni the buttotn of said page, the said 
défendants use the folio wing langnage and represen.ation: ' They [meaning 
the Carlsbad Obesity l'ills] are coniposed of the salts of the celebrated Carls- 
bad springs.rich in sulpliate of sodium, so b.ended with veaetaUe extracts 
as to reiider theni the nitist effective obesity p>lls otTere>l to the public' The 
said pamphlet fûrthermorecontains a pictorial representiitiim of the 'Sprudel 
Boiliiig iSprings ' at Carlsbad* Your orators further aver that the said pills 
are nut comptiS*;d of the salts of the Carlsbad springs, but that, on the con- 
trary, they coiisist mainly uf aloes, wliich is a driig very deletenous to health 
if uaetl for any lengtli of time. Your orators further aver that tliere is no 
sucb conipiiuy as tlie 'Carl8ba<l Obesity FUI Company,' at Carlsbad, having 
the right to the use of the nnme of 'Carlsbad' as ind.cating that the said pills 
are nianufactured in or at Carlsliad, containing any of the constituent élé- 
ments of the geniiine product of tlie Carlsba<l spring; but, on tbe contrary, 
your oiators aver on iniorraatiou and belief that tlie said pills are manufac- 
lured in tlie United States of America, most probably in the city of Boston, 
by tlie said Tibbetls, llurwell, and Lacey, or either one or ail of tliem com- 
bined, with the express intention of selling the sarne under the name of 
'Cailsliad,' not only with the purpose of injuring and detrau<ling your ora- 
tors of their JMst riglita, but with the intention of deceiving the conimunity 
into purchiising tlie said pills under tlie supposition tliat they are ra.mufac- 
tured at or m the city uf Cailsbud, of sonie or ail of tlie constituent éléments 
or conipunent parts of the pruduct of the Carisb.id springs, and that in fur- 
theraiice ot tliis sclieme the Siime iire consigned to S. Tibbetts & Co., as sole 
agents for the Uniteil istates and Canada. Your oralors f<irtlieraver that the 
said défendants, in f urtlienince of tlie scbeme aforeSMid, bave a printed card, in 
coloi's.whereon the said pills are called 'Carl.^bad Pills,' with the naine ■ Carls- 
bad Obesity Pills, Cailsbail,'whicli your orators averis calculated tod'Ceive 
the public into the suppusitiun that tlie said pills are manufactured under ur 
at the city of Carlsbad, or: by the cityof Carlsbad. Your orators aver that 
the Siune are nianufactured in the United States of Aniei ica. Wliich said acts 
and doings on the. part of said défendants bave not only heen and are calcu- 
lated and manifeslly designed to defniud your orators, and hâve greatly in- 
jured tlieui in their trade anil business in the United States of America, but 
are manifestly calculated and designed to deceive the puiilic, the trade, and the 
cuQimiinity, and creaie confusion in the uiinds of purchasers, and raislead 
and deceive the public, es(>9i'ially those faralliar with and preferring the gen> 
uine prodiicts of the Carlsbad spring. Your orators further say that they 
cannot, with certainty, state the exact magnitude of their loss and injury 
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snflered by reason of the said wrongf ul acts of the défendants, but beUeve the 
ume will exceed the sum of $10,000. " 

The bill further alleged the bringing of other auits in the circuit 
«ourts of the United States against other persons to prevent unlawful 
interférence with said proprîetary righta of complainants, in which in- 
junctions against the défendants therein had been granted; and, after 
praying a discovery, an injunction, and an accounting, the biU con- 
cluded with the following prayer for process: 

"May it please your bonor to grant unto your orators a writ of subpœna of 
the United btates of America, directed to the said défendants, coiumanding 
tbem, by the proper otficerâ, to appcP-r and answer this bill of coraplaiut, and 
to abide and perfurm sucb order and decree in tlie promises as to thf> court 
Bhall seem meet, and be required by the phnci^les of eqùity auU guod con- 
■cience." 

Defenda.nt8 demurred to the bill. 
Jérôme Càrty, for complainants. 
Stephen, H. Tyng, for défendants. 

PuTNAM, Circuit Judge. The followîng are noted by tbe court on its 
own motion: The bill in this case contains no proper prayer lor sub- 
pœna, as required by the rules of the suprême court. Moreover, there 
are no proper allégations as to citizenship in tha,t portion of the bill 
where tbey are customarily and properly inserted. If they appear else- 
where, the court cannot be expected to search for them, and it ia for 
counsel to point them out. If they do not appear, the bill is defective 
on this account, as well as for the other reason already stated. It is 
therefore ordered: Bill dismissed at the August rules, 1892, with costs, 
as of course, and without further order on the part of the court, unless 
before that time complainants properly amend and pay taxable costs to 
that time. 

Tbereaftef complainants amended the bill by inserting in the intro- 
ductory part thereof, after the description of certain of the complainants 
as citizens of Bohemia, in the empire of Austria, the words, "and sub- 
jects of the emperor of Austria," and, after the description of the Eisner 
& Mendelson Company as a corporation duly organized under the laws 
of the state of Pennsyîvania, the words, "and a citizen of said state of 
Pennsylvania," and after the word "défendants," the words, "and citi- 
zens of said state of Massachusetts," and also by changing the prayer for 
process therein so as to read as follows: 

"May it please your honor to grant unto your orators a writ of subpœna of 
the United States of America, directed to the said défendants S. Tibbetts and 
W. W. Lacey, trading as S. Tibbetts & Co., and S. Tibbetts, George Burwell, 
and W. W. Lacey, commanding tbem, and eacb of them, to appear and an- 
swer this bill of complaint, and to abide and perform such order and decree 
in the preraises as to the court shall seem meet, and be required by tlie princi- 
ples of equity and good conscience." 

Défendants also demurred to the amended bill. 
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PûïNAM, Circuit Judge. As this case cornes before me on gênerai d©- 
murrer, if the bill is sustainable on any ground, the demurrer must be 
6vèrruled. The complainants cite nothing binding this court pro- 
tèctàng thém in the exclusive use of the word "Carlsbad." The oase 
which most nearly apptoaches the contention of the complainants on 
this point is found originally as Thompson v. Montgomery, 41 Ch. Div. 
35, (decided by the court of appeal in 1888,) and afBrmed by thehouse 
of lords in [189L] App. Cas. 217. This case is noted in Lawrmu 
Mamfg Co. v. Tennessee Manuf g Go., 188 U. S. 537, 11 Sup. Ct. Rep. 
396; where it seems to be regarded as an authority only to the extent that 
thèparty restrained was using the name of the town of Stone in such 
w«y as to amount to a false repres^tation that his goods werethe goods 
of the complainant. In Brewing Association v. Piza, 24 Ped. Rep. 149, 
and in White Lead Oo. v. Cary, 25 Fed. Rep. 125, the court protected 
the name of the city which was the résidence of the original manufac- 
turer, and which he had attached to his trade-marks; but in New York 
& R, Cernent Co. v. Ooplay Cernent Oo., 45 Fed. Rep. 212, Mr. Justice 
Bradley laid down very broadly the ruie that the name of a town or 
city'is ohé in which ho persoh Càn obtain an exclusive right; and he 
made^^ strikirig illustration by citingthe word "Havana" as attached to 
cigârs, shpwing that, if à dealer in New York sells "Havana" cigars which 
intrùtJïarénotsuch, it may befraud, butitcan be no violation of a trade- 
mark. îh this case he affirms his own décision in New York & R. Cernent Co. 
y. Gofjhsj Cernent Co., 44 Fed. Rep. 277, concurrèd in by Circuit Judge 
MçîiâNNAN, concerning the use of thè name of the town or village of 
Rosendâle. 

I ïekr that the rulô laid down by Justice BEADiiEY may be held to be 
the law in the United States; although to one who knows the history of 
the manufacture of Rosehdale cernent, it would seem just, on a bill 
filed by any cément manufacturer in that locality, in behalf of himself 
and other manufacturers, to protect against an injury to the honest 
dealer coupled with a fraud on the public. The fact that many 
bave a commpn interest in the same subject-matter ought not to deprive 
one df the many from being protected against an injury to the whole; 
and, whatever difficultiés there might bë in a suit at law for damages in 
béhalf of one manufacturer among many, as pointed out by Justice 
Bbadley, there is no more inconvenience in proceeding in equity in 
such cases than on bills in behalf of parishioners to establish a gênerai 
modtis, or of commoners respecting rights of common, or of one tax- 
payer in behalf of ail others in the town, ail of which are well-recog- 
•nizëd subjects of equity jurisdiction. It may be, as the complainants 
assert, that this case can be distinguished on the alleged ground that the 
right of the complainants to use the name of the city of Carlsbad, in 
connection trith products of its springs, is exclusive. It is certain 
that, ih case of the "Stone Aie" referred to, and also in the case of the 
"Glenfield Starch," reported as. Wotherspoon v. Currie, L. R. 5 H. L. 
508, and noted in Lauorence Manuf g Co. v. Tennessee Manuf g Co., 138 
U. S. 550, 11 Sup. Ct. Rep. 401, the use of the nameof the town was 
protected, under spécial circumstances. 
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On the other hand, it may well be questioned whether, if the respond- 
ents in this case should use the word " Carlsbad " in suoh manner as to 
be free from ail représentation, or suggestion, that they were ofFering for 
sale the products of complainants' springs, or in connection with only 
the words "Obesity Pills," any injury to the complainants could be 
shown, or any right of theirs viola ted. As, however, this bill must be 
sustained on gênerai demurrer, I do not now find it necessary to pass 
upon the broad right to the use of the word " Carlsbad " claimed by 
complainants. Moreover, that matter can be better determined on a 
présentation of ail the facts at a final hearing. 

This bill must be sustained on the allégation that the respondents 
make public use of the foUowing représentation; "They [meaning the 
Carlsbad Obesity Pills] are composed of the salts of the celebrated Carls- 
bad springs." This the bill allèges to be false. The bill further allèges 
that respondents' pills are composed mainly of aloes, a drug alleged to 
be very deleterious to health, if used for any length of time. On this 
point the case is narrowed down very closely, It is that the respond- 
ents are falsely and injuriously selling a deleterious substance, and are 
representing it to be in part or in whole the same substance, admittedly 
of a bénéficiai character, in which the complainants are dealing and of 
which they are the sole producers. That a direct attack like this on the 
trada of a manufacturer or other dealer will be restrained is an elemen- 
tary proposition. It is not necessarily a branch of the law of trade- 
marks, but underlies and supports it. While the courts in this country 
hâve not generally accepted the rules of the English courts restraining 
libels directed againat a man's trade or business, on the ground that 
those raies rest on the judicature acts, yet they will enjoin and punish 
untrue représentations expressly made by one person that he is selling 
the produot of another; and, even when such représentations are not 
fraudulent, they will protect against them, as they will agaînst any un- 
authorized intrusion on other property rights. It is sufficient that the 
court ia satisfied that there is an intent on the part of the respondents to 
palm off their goods as the goods of the complainants, and that they per- 
sist in Bo doing after being requested to desist. McLean v, Fleming, 96 
U. S. 245, 254. But positive proof of fraudulent intent is not required 
where the proof of infringement is clear. Id. 253. This principle, 
80 far as it applies independently of the spécial branch of law relating 
to trade-marks, supports a class of cases where the use of a man's own 
sumame is restrained, and also the results in Thompson v. Montgomery, 
tUnmpra, and Lee v. Haley, L. R. 5 Ch. App. 155. ItisfuUy recognized 
in Nail Co. t. B«nn«tf, 43 Fed. Rep. 800, and in Lawrence Manufg Ca. v. 
Tennfsaea Manufg Oo., vM ewpra, and is somewhat explained in Browne 
on Trade-Marks, § 43. Demurrer overruled, and respondents ordered to 
plead or aoswer ou oi before October rules next; costa to abide the final 
decreo. 
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1, ïlAttÇ0Al>.6QMP4.inES— IlJTEKSECTIOlT OP KOAD— ReS JBPIOATA. 

Tbe declMou of the hlghest court in the state of New Jersey as to the right of ona 
cailroad oompany to cross the lands of Wother railroad ooimpany in the same state 
is cQnclusiYCj ,and oannot be reviewed by the United Statçs circuit court in a suit 
bet^een the Saine parties, involving the same subject-mattei^, though a fédéral ques- 
tion be Invoived. ; 
B. Same— INJUNOTION— DiSMissAL of Bu,i.— Praotiob. 

A motion to dismiss a bill for an injuhctibn flled by the proprietor company will 
not, howevér, be granteldi thotigh the i injonction be refused, sinoe tUe bill may be 
aTailubletocoraplainantto regulate tbemutaal use of tbe promises by the parties. 

In Equity.i jÇill by the Pennsylvanià Railroaa Company against the 
îîationaî Doeks (ijj: New Jersey Junqtion Connecting Eailway Company 
ta restrain défendant frpDfi prosecuting certain condemnation proceedingg. 
Complainant's motion for a preliipinary injunction was denied; also de- 
fendant's motion to iiJSPWss the bill; and the cause wasretained to regu- 
late the mutnal qse of the premises. 

: Jmrne» B. Vrederihurgh, ^lamid H. Grey, and Joseph D. Bedle, for com- 
•plainant. 

IHckinaon & Thompaorii .Gilbert (Mina, and John R. Emery, for défend- 
ant. 

ÀOHESON, Circuit Judge. The court is asked by a preliminary injunc- 
tion to restràin the défendant company from further prosecuting certain 
condemnation proceedings instituted by it under the gênerai railroad 
law of the state of Neny Jersey, aod from taking thereunder, or other- 
trise, any property or lands of the complainant, or constrncting upon said 
property and lands its Jjroposed railroad. On thé other hand, the dé- 
fendant moves the court to dismiss the bill. I hâve examined the whole 
caBe with the care which its importance demands, but I do not deem it 
ïiecessàry at tbis time to express an opinion upon ail the questions which 
thecotinsel regard as heré involved, and which they hâve argued soably. 
I ehallconsider the case in a single aspect only. In the state of New 
Jôréey it is authoritatively settled that the suprême court, on certiorari 
^^roSecuted by the landowner, bringing up the appointment of commis- 
MOfiers in condemnation proceedings, hasthe right, by virtueof its gên- 
erai su pervisoryjurisdiction over ail inlerior tribunals proceeding in a 
Summary way, to inquire into and détermine ail questions, whether of 
fact or law, which afiect the right of the company seeking the condemna- 
tion to take the plaintiff's land. Morris <Sc E, B, Co. v. Hudson Tunnel, 
jB; Go., 88 N. J. Law, 648. Now^ long be fore our équitable jurisdic- 
-Hon was hère invoked, thè'icomplainant procured theallowance of a writ 
oî certiofrari^ whereby the condemnation proceedings in question were le- 
moved into the suprême court of New Jersey; and thereupon reasons were 
filed in thnt court by the complainant for setting aside the said proceed- 
ings and the order appointing the commissioners, which raised every 
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question affecting the right of Ihe défendant company to appropriate to 
its uses the complainant's property or lands. Upon an inspection of the 
record, it is, 1 think, quite évident that upon those reasons or causes as- 
signed the whole controversy between thèse parties, so far as the right 
of appropriation isconcerned, was before the state court for adjudication. 
The suprême court, for reasons expressed in its opinion, set aside the 
condemnation proceedings, (18 Atl. Rep. 574;) but, upon a wril of er- 
ror sued out by the défendant company, the court of errors and appeals 
of the state of New Jersey reversed the judgment of the suprême court, 
and remitted the record to that court, (21 Atl. Rep. 570,) which ulti- 
mately afïirmed the order appointing the commissioners. The court of 
errors and appeals in itS opinion declared that one railroad company 
may condemn the right to cross the lands of another company cl the 
same character, although those lands may be necessary for the railroad 
purposes of the latter company, subject only to the qualification that the 
manner of crossing is not to be destructive of the ability of the road 
crossed to exercise its franchises fully, i'airly, and freely; that in such a 
condemnation ail that is acquired is the privilège or easement of cross- 
ing; and that after such condemnation the place of crossing is to be and 
remain in the common use of both railroad companies, for the exercise 
of their respective franchises. Upon the proofs presented, the coiirt 
held that the projected crossing of the complainant's land by the défend- 
ant company was neither destructive to the ability of the complainant 
fully and fairly to exercise its franchises and perform its duties, nor of 
such a character that the company could not be adequately corapensated 
in damages, and therefore that it was a lawful crossing. Such being the 
décision of the highest court of the state of New Jersey upon the right 
of one railroad company to cross lands situated within that state belong- 
ing to another railroad company, made in a suit involving the identical 
condemnation proceedings herein drawn in question, and between the 
parties to the présent suit, we must, upon well-settled principles, regard 
the décision as the law of this case. 

It is, however, alleged that under the condemnation proceedings the 
défendant company proposes to take "out and out" a part of the com- 
plainant's land which is necessary for the purposes of its franchises, in- 
cluding, as it does, a part of its "Harsimus" abutment and right of way 
and ground condemned by it for other railroad purposes, and that the 
right to make such absolute appropriation has not been passed upon by 
the state courts. But, upon a carei'ul readingof the pétition in the con- 
demnation proceedings, I am of the opinion that it is limited to a right 
of crossing, and that no greater right can be acquired under those pro- 
ceedings. The defendant's counsel so contend hère, and I think their 
position is undoubtedly correct. Aside from this view, however, this 
matter was before the state courts. Clearly it was involved in the issues 
there tried, and the question hère raised must be taken to bave been 
passed on by the court of errors and appeals, and adjudged against the 
complainant. Bdoit v. Morgan, 7 Wall. 619. We cannot, then, avoid 
giving a conclusive effect to the judgment of the state court, Certainly 
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it !s not within the province of a court of equity to act as a court of re- 
view j»8 raspects alleged errors of a court of law. TUton v. Cofdd, 93 U* 
S. 16Si i Nor does it make any différence that there is hère involved a 
fédéral question, for the décision of the court of errors and appeals upon 
BUoh question is reviewable only by the suprême court of the United 
States. 

The rhotion for an injunction must be denied. But we are not pre- 
pared to say that this bill may not be available to the complainant to 
regulate the mutual use of the premises by the two railroad companies 
in the exercise of their respective franchises, and the motion to dismiss 
willbe denied. And now, July 12, 1892, the motion for an injunction 
is ©veiTuled, and the restraining order is dissolved. The motion to dis- 
ait the bill is denied. 



Maeb et al. v. Shaw. 

(Circuit Court, D. Minnesota. 1893.) 

1. SpBo^iï'd Pbefobmanoe— Réquibites o* Cîontraot— Evidence. 
■■''■' B^ectlfld performance of an alleged oral contract to convey land, when the proo* 
ot snch contract is vague, nncertain, and f ragmentary, will not be enforoed 30 years 
aftér the alleged date thereof, and when the relation of the parties and surround- 
1 ' iBfftsiiHîuniBtanceS rebut the presumptioQ of the existence of such contract. 
S. SwJB^'^piiiN Decbdeb-;-Pisobbtion op Coukt. 

Speciflo performance of a contract for the salé of land rests in the discrétion of 
thé éoùrli, dnd will not be decreed when it would work a hardship or injustice to 
> éithçr party. The parties, in such a case, may be left to their remédies at law. 

8., ^4»E->-IlfPK0VEMKNXa— Equities. 

' . DèjfeUdant bought à f arm in order tb seoure a home for her indigent brother and 
ihlstaaiily, takihgthedeèdinherown name. He took possession, and livedthereon 
. . : fc^mam years, until his â,eath, making some improvements, but in the mean time 
derénaant advanced him tnonéy far éxcéeding the value thereof. 



Held, in a suit 
byjtijawfidDW for spécifie; performance of an alleged oral contract to sell the farm 
to deceased, that there was no equity arising in complainant's favor because of the 
improvements. 
4 ^BSï»bh AN» ■PiJBOHAsi!S--iTiB CoNtBACT— Proposition and Acoeptanoe. 

■Wl^gre.an offer of sale oi| land stands for 30 years, and until after the death of 
the party to whom it Is made, without qomplianoe with its terms, the widow and 
sole déVIéeè of such party cannot accâpt the proposition, and ofler to perform it, 
andthârâby make a contract binding upon the proposer. 

In Equity. Bill by Mary Jane Marr, and Mary Jane IMarr as ex- 
ecutrix of the estate of Dennis Washington Marr, deceased, against Char- 
lotte R. Shaw, to enforce the spécifie performance of an oral contract to 
convey land. BilJ dismissed. 

Fergmon& Knedand, for complainants. 

Yov,ng & JUghtner, for défendant. 

Beforp iSanbohn, Circuit Judge, and Nelson, District Judge. 

Sanboen, Circuit Judge. This is a suit in equity to enforce the 
spécifie performance ôf a contract to convey a tract of about 170 acres 
of land near the city of Minneapolia, brought by Mary Jane Marr, who 
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is the widow, sole devisee, and sole executrix of the last will of Dennis 
W. Marr, deceased. ThO; bill allèges that on the 14th day of Novem- 
ber, A. D. 1866, the défendant, who had just purchased the land for 
$6,200, made a contract with Dennis W. Marr, in considération that he 
would enter upon, cultivate, and occupy the land, and pay the taxes 
thereon, that she would convey the same to him at àny time he should 
pay her the said $6,200, and that in the mean time he should hâve ail 
the produQe and profits of the land and its cultivation; that Dennis W. 
Marr then agreedtopurchase the land on thèse térms, paid her $200 of 
the purchasemoney, andon the 20th day of March, 1867, entered upon, 
and thereftfter occupied and cultivated, the land, and paid the taxes upon 
it, until h« died, on September 12, 1886, and that in the mean timehe 
had made permanent improvements thereon. The answer dénies that 
the défendant ever made any conlract to sell the land to Mr. Marr, but 
avers that she bpught it in 1866, to provide a place for him to earn his liv- 
ing and support his family, and agreed that he might go into the pos- 
session and use of it as her tenant at will, on condition that he should 
pay the taxes on the land, and keep the improvements in good repair. 
It also allèges that under this agreement he did enter upon the land in 
March, 1867, and occupied it until he died, It dénies that he ever paid 
apything tovyards the purchase of theproperty, or made any permanent 
improvements; and allèges that between the date of her purchase of the 
land, and his death the défendant had advanced to him more than 
$3,0p0, whiç^ he had never repaid. 

ïn tbe considération of this case it must be borne in mind that the 
entry upon, occupation, and use of this land by Mr. Marr, and thepay- 
mént of the taxes thereon, were acts that both parties admit he agreed 
to and did, jpérform. The complainant claims he performed them un- 
der his cpntrâct of purchase; the défendant, that he performed them un- 
der his contract of lease; hence the acts themselves, and their perform- 
ance, db xxçi strengthen the contention pf either party. We must there- 
fpre look tp bther évidence to détermine the only issue in this case, viz., 
•whether tï^e défendant made a contract of sale or a contract of lease with 
Marr in Na|veinber, 1866, and to the contract thus established the occu- 
pation and use must be referred. This issue is strenuously contested, 
and the existence of any contract of sale rendered at least doubtful by 
the testimony of the witnesses. It therefore becomes important to notice 
the circumstancea and situation of the contracting parties, and to con- 
sider the probability of the existence of this contract. As disclosed by 
the record, they were thèse : The défendant was the sister of Dennis W. 
Marr. She lived in New England, sometimes in Scarborough, Me., 
sometimes in Springfield, Mass. Mr. Marr, in and priorto 1857, lived 
in a hpuse in St. Anthony, now Minneapolis, Minn., which he or hia 
wife owned, but which was mortgaged for morethan $2,000 to one May- 
iall. In 1857, Mr. Marr failed in business, and was everafter that in- 
Bolvent, until in 1868 he tookthe benefit of the banlirupt act. In 1859 
he was unable to pay the mortgage on the house he occupied, and to 
prévit its ibreclosure, and to save himself and family, which consisted 
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ofhis wilè'and four yoiipg gJrls,from beîtig turnied otît bïîîOibrs, hebe- 
çpugiiitîied^fendàhl tobuy,andshe didbuy, thisinoftgàgeon hîshbuse, 
ai an i^Jçpensepf 62,400, foredos^^ and gave tiiû tbé use ând rént 
of tiie bçuse and property jfrom 1859 until he died in 1886, on the 
«oie coMliti|$)nthat;hë8baalâpaytbé taxes, and kpep tbe improvements 
in rep^iy. jCn 1$66, Mr. Marr, Who vfaa slill living in this bouse of tbe 
defenclant,, axld was very podr, bësougbt a neighbor of bis, wbo was go- 
ing east, jto gotb tbe défendant in Maine, tell her of bis extrême poverty, 
and beseecb lier to buy a pièce of land and put bim on it as her ten- 
ant, go that hô could tbere earn a comfortable living for bis family. 
Tbis neigbbor carried the message to tbe défendant, ànd in response she 
came irom Maine to Mihneapolis, in 1866, for tbe purpose of buyinga 
farm, and putting her brother upon it as her tenant, so tbat be niigbt 
tbere support bis family, and educate bis cbildi;en. Immediately on 
herarrivalsbetookpity on bis poverty, and bought bim a pair ofborses, 
a vragon, and liarness, for bim to earn bis living with dùribg tbat winter. 
She then bought the land bei'e in controversy, causedit to be conveyed 
to herself, paid $4,000 cash for it, and gave a tnortgage back for $2,200, 
which she subsequently paid. In March, 1867, Mr. Mari* and bis fam- 
ily moved upon the fàrm in controversy, and he continued to occupy 
and cultivate it from tbat date until he died. For tbe borses, wagon, 
barness, and other purcbases of persohal property the défendant made 
for this brother, and in the éxpenses of her trip to Minnesota to assist 
bim, she expended about $1,000 in the fall of 1866. In tbe spring and 
Bummer of 1.867 she advaneed $645 to enable bim to plow and seed tbis 
farm, and t>iiy,niacbinerytooperateit. In 1873, at bis request, shein- 
trusted hîm with $1,500, to buy 10 acres of land adjoining her farm, 
and to invest the balance in pine lands for her. He took tbe money, 
but never boqgbt the 10 acres, never invested any of it in pine lands, and 
never accoupted for or paid back any of ail thèse moneys soadvancedand 
intrusted to him, which amount to more tban $3,000. About the year 
1871, Mr. Marr grubbed and broke up about 30 acres of new land on 
tbis farm, and witbin two years after be received the $1,500 from the 
deièndantto invest for her hebuilt upon it a granary, machinery build- 
ing, hunnery, ice bouse, sbingled the bouse and barn, moved an old 
building acrpss the road and attached it tothe bouse, enlargedtbe cellar, 
and built a new kitchen, spthat the buildings weremademorespaeious, 
usefu), and comfortable, at an expense of about $1,700; but no per- 
manent improvements appear to bave been made by bim subséquent 
tol875. 

Under thege circurostances, it is insisted by thé complainant tbat in 
November, i866, tbe défendant contracted orally to convey this farm 
to Marr fqr $6,200, whenéver he was ablè to pay tbîs sum. The wit- 
nesses most fiftvoirable tb complainant, however, go no further tban to 
testify tbat în co.nversatioh with Marr at tbe time of the purchase of 
the farm thé défendant told bira she was bùying tbe place for bim to 
make a home for himself ànd bis family, and tbat tbe farnl sbould bô 
bis at any time be coùld pay back what she bàd paid for it, and Mr. 
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Marr assented to this, and said he would do the best he gouH. No wit- 
ness testifiea that he told her he thoiight he could, or said to her he 
would, buy and pay for t,he farm; and ail agrée that he was to hâve the 
possession and use of it to support his family, for an indeflnite time, 
whether he bought and paid for it or net. In view of this fàct, and the 
further fact that the défendant furnished the money to buy the seed anfi 
machinery required in 1867 to raise the first crop, and that at Mr. 
Marr's request she came to Minnesota for the express purpose of buying 
a farm to put him on as her tenant, so that he might there support his 
family, then in great want, we are not satisfied that Mr. Marr, by his 
act of taking possession of the farm in the spring of 1867, eithier in- 
tended to or did agrée to buy this farm, and pay the $6,200; and the 
entlre évidence strongly points to the conclusion that he never made 
any such contract. 

Spécifie performance of oral agreements to convey land, where the 
pQrchasers hâve entered under the contraçts, and made permanent im- 
provements upon the land, bas long been enforced in equity, on the 
ground that a failure so to do would work a fraud on the purchasers 
through the loss of their improvements; but in the case at bar the rea- 
son of this rule ceases, because the entire improveqiients made by Mr. 
Marr were far less in cost and value than the money he received from 
the defendapt after he took possession of the farm, and which he never 
repaid. No equity, therefore, in favor of the complainant arises hère on 
account of thèse improvements. Complainant's witnesses seek to draw 
this contract, after a lapse of 22 years, from detached fragments of des- 
ultory conversations between défendant and Mr. Marr while she was 
visiting at his house on her errand of mercy in 1866, from family talk 
at meal times, and from subséquent admissions of hers to étrangers that 
she had given Mr. Marr a chance to buy the farm by paying the orig- 
inal purchase price; but no witness testifies that Mr. Marr ever agreed 
with her to purchase, and pay this price; and, even if the défendant 
had offered to sell to him for $6,200 in 1866, such an unaccepted ofier 
would surely be of no avail 20 years later, and after the death of Mr. 
Marr. 

On the pther hand, the answer of the défendant tmqualifiedly dénies 
this contract of sale that is sought to be culled from thèse fragmentary, 
desultory conversations. It is clearly proyed that the purpose for which 
Mr. Marr besought the défendant to corne to Minnesota in 1866, and 
the purpose for which she did come, was to buy a farm for him, to get 
a living on for himself and his family as her tenant; that both parties 
at that time sent for one B. F. Cutter to come to Minneapolis, to assist 
them in the purchase of such a farm; that he was présent at Mr. Marr's 
house with them, advised and directed the negotiations while the pur- 
chase was being made, and remained until the negotiations were closed; 
and he testifies that the forcement was that Mr. Marr should oceupy the 
farm, pay the taxes and Insurance, keep the improvements in repair, 
and haveall he could raise on the farm, and that there was no agree- 
ment to sell it to him. It is clearly proyed that Mr. Marr, in his sçhed- 
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ules in bankruptcy in 1868, swore that he had no intereetînany real 
estate under any oontract; that in ail his letters and wrîtings that ap- 
peaf in évidence he mentioned this land as the défendant'a. fafnlj and 
nevet as his own; that in his lifetime he repeatedly askèd the défendant 
to sell'the farm to hiûi, aiid she repeatedly refused; that to a cloud of 
wîtnèsses he stated that the farm was hers, and to many that he was 
living' on it as defendant's tenant under th& arrangement set forth in the 
answer, and that he had no interest in it. It is clearly proved that the 
farm rapidly increased in value, until in 1883 it was worth $40,000, 
and that he never offeréd or attempted to pay the $6,200 for it, or to 
enforCô his contract to buy it, but struggled on in despondency to his 
death; It'îs useless to further rèview this testimony. We are unable 
to belieV^^e that the défendant made any contract to sell this land to Marr 
for $6,200, or that he made any contract to purchase it. 

Spécifie performance of an oral contract to convey land ought not to 
be decreed 20 years after the alleged date of the contract, unless the 
proof of the contract is full, clear, and satisfactory. Purcell v. Miner, 4 
Wall. 513; Golson v. Thmvpsm, 2 Wheat. 336; Carr v. Duval, 14 Pet. 84; 
Lomvl McLaugUm,lÀ Minn. 72, (Gil. 65;) Pom. Spec. Perf. § 136, and 
authdrities there citèd. In this case the proof of the contMct is vague, 
uncertain,' ahd fragmentary, while the surrounding circumstances, the 
situation, teiation, acts, and statements of the parties to it while both 
were living, and for 1% years after its alleged date, make its existence 
improbable. It is incrèdible that a man of ordinary intelligence, with 
the right to purchase fOr $6,200 a farm that as early as 1883 was worth 
$40,000 ShOuld resl for years in silence and poverty without exercising 
his right, aiid die without attemptiiig to enforce it. The proof of the 
contract is far from full, clear, or satisfactory. 

Again, a*n offer of sale of land must be accepted in a reasonable^ time 
in order to bind the proiwser, ànd one which stands for 20 years, and 
until after the deâth of the party to whom it is made, without compli- 
ance with its terms or any agreement to comply theréwith on his part, 
is abandoned by the lapse bf time, and its subséquent acceptancé will 
not bind the proposer. Leake, Eq. Cont. 41; Pom. Spec. Perf. § 65; 
Meynêllv. Surtees^ 25 Law J. C. H. 257, 259; Minnesota Idnseed OU Oo. 
v.ÇoUierWhiteLeadCo., 4 Bill. 431. 

Even if, as sbme of the witnesses testified; the défendant did tell Mr. 
Marr in 1866 that he could bave the land by payîng her the $6,200 she 
paid for it when he was able, inasmuch as he never did pay it, or agrée 
to pay it, during the subséquent 19 years of his life, the complainant 
could not; aftér his deâth, accept the proposition, offer to perform it, 
ahd thereby rhàke a contract bindifig upon the défendant. 

Further, the st)ecific performahce of a contract in equity always rests 
in the sound discrétion of the court, and where, upon a review ôf ail 
■the circumstâûces of the particulai' case, it is patent that it will pro- 
duce hahlship ànd injuétide to either of the' parties, they may be left to 
their remédiés ât làw. ■ In such a case a court of ec(uity is not bound to 
render a decree of spécifie performance, even though the coùtraot is es- 
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teblished. WîUard v. Tayloe, 8 Wall. 557, 567; Godimn v. CoIUns, 3 
Del. Ch. 189, 201, 205; Joynesx. Straiham, 3 Atk. 388; Buyion v. Lister, 
Id. 385; KadcUffev. Warrington, 12 Ves. 326, 332; Underwmdv. Hitchcox, 
1 Ves. Sr. 279; Seymour v. De Lancey, 6 Johns. Ch. 222. For 27 years 
the sisterly afifection and generous bounty of the défendant protected her 
unfortunate brother, his wife, who brings this suit, and their children, 
against poverty and misfortune. To her they were indebted for a house 
to live in, a farm, seed, herses, machinery, ail things needful with 
which to secure from the fertile soil of Minnesota a comfortable living, 
éducation for their children, and a respectable station in society. To 
them for 27 years she gave ail the income arising from the $2,400 she 
invested in 1859 at her brother's request, to save his family from be- 
ing turned out of doora at St. Anthony, ail of the income arising from 
the use of the investment of the $6,200 in the farm from the year 1866 
to the présent time, and th« principal and interest of more than $3,000, 
which she advanced to her brother between 1866 and 1874. Neither 
misfortune, importunity, nor faithlessness seemed to cool her affection 
or exhaust her bounty. By her bounty this brother and his family 
were assisted until his death, his children hâve grown up and mar- 
ried, and his widow and devisee now asks this court to compel this 
défendant to perform a contract alleged to hâve been made 25 years 
ago, which, by its terms, would compel her, upon receipt of $6,200, 
which she put at risk in 1866 for her brother's comfort, to transfer to 
the complainant this farm, which has fortunately so increased in value 
that, if défendant may still hold it, it will be a fitting reward of her 
generosity. Such a contract would in itself be hard and inéquitable 
under the circumstances of this case. The decree the complainants seek 
would be unjust to the défendant, and, if such a contract was clearly es- 
tablished, this court would hesitate long before it would award such a 
premium to ingratitude. The bill is dismissed. 



De Martih v. Phelan. 
{Circuit Court of Appeals, Ninth, Circuit, July 18, 1893.) 

Laohes— What Constituteb. 

la a biU to hâve a âeed declared a mortgage and to be allowed to redeem, com- 
plainant alleged that she was the owher in fee of certain lands, subject to threa 
mortgage liens, aggregating $185,000, two of which had been foreclosed; that 
prier to the decree of f oreclosure défendant purchased ail of said liens, " as a means 
of securing title to sald property and for no other purpose;" that complainant waa 
then in indigent circumstances, and défendant, well knowing the same, took ad- 
vantage thereof, and by means of said mortgage indebtedness indnced her to seU 
him her equity of rédemption, and to make him a deed of said lands for $19,000, 
whereas they were in fact worth $1S,000. The bill showed that nearly 10 years 
hadelapsed since the conveyance, but alleged that since the sale défendant had 
been absent from the state "for a period aggregating foar years. " Held that, 
whether the conveyance be regardea as a deed or mortgage, complainant, In the 
absence of excuse for the delay, mùst be deemed guilty of lâches. 47 Fed- Rep. 
701, sfflrmed. 

v.5lF.no.l3 — ^55 
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«Appéal» from tBe Ciroilit. Court ofitb'e United States ftilr Ihe Northern 
DistriètsfiGaliïbrma. ', ■ 

la Eq^ityi Bill prayirig that a déefl b,e âeclared!a.mortgage and that 
complàifaaait i be allowed to redéem the lands. The circuit court sus- 
tained é deiMfUïBer lo the bill for wànt of equity, (47 Fed. Rep. 761,) 
and,:cbrniplHin^ntdecliniDg to amend, subseq^ueutly dismissed thesame. 
eomplainantappeals. ' Affirmed. 

©eorigie î>.' CoHirw, for appellant. 

W'wiJ F. jffi»Tin5(/ir. £< Éreor,' of couQsel^ for appellee. 

Belorô McEIenna and GitHERr, Circuit Judges, and Deady, District 
Judge;'' 'i'J '>(') -■ ■ ,.;■,;= ;m, -■-■■:: 

MeKsNHJii Circuit Jùdfee, This is a sait in eqilîty to hâve a deed 
declà]'0d a md^tgage^ whièhwas executed by pla,intiff in favor of.defend- 
antj'àrid thail^ she be adjudged éntitled toiedeeni. The case is presented 
on ibjll'and idtomrrerj The plaintiff ia a woman, and allèges that on 
the 4th ofîNbvember, 1881, she was the owner and seised in fee of cer- 
tain landS'whichwerestibject tothreë mortgage liens, aggregating $185,t 
000, tWo soÇiwhieh -wereforedosed on-tbe 13th of 'August, 1881, by 
j«dgmet)t «ïidtxlecree-, thàtprior to the diecree défendant purchased ail 
ôf eajd'lifené "ns ameans of securing the title to said property and for no 
othëf jjiarpose;'' that on saididày plaintiff was in indigent circumâtances 
artdt^a* ilieied, and continïrèd 8o uhtil Noveraber 4j 1881, which de- 
fèttiiant'kne!»r;ithàtib8 took advantage of her destitute condition, and by 
r^goh' df said indebtëdnesS pùrchàsed l)y him induced her to transfer 
seiid lands to Mm for thesutaol $19,000, on said 4th of No^-eniber, 1881, 
âhdîmttkej ekeonte, ànd deliver to him a'deed of conveyance, "because 
£to qtiote tbe iahguageof the bill] bf her helpless and destitute condition 
afoi%i^id,of<wMibh said dépendant took advantage in securing said deed;" 
that at that time her interest in sàidi property, to wit, the equity of ré- 
demption, was of the value of $45,000, and more, which défendant 
knew. The plaintiff also allèges that défendant bas been absent Irom 
said state of California for a perib'd aggregating four years since the 4th 
of November, 1881. The défendant demurred to the bill on the grounds 
that plaintiff was not éntitled, tjOjth^ relief prayed for or any relief; that 
it did not appear that the deed was intended as security for money 
loaned or ijadebtedjjthat plaintiff does not. show that ithe défendant took 
unfair advantage of her necessities, or exercised undue influence over 
h% or that ahç ,bas, jever potified him of her intentioii tb resoind said 
deed, orofferèd to return the considération therefor; aiid that the bill shows 
th^â't éhfe has;bééh*)2nilty'jQ^^^ 343 of the 

Mîdë of Civil ï!î»cedùre offealîfornia. Tljè courl belbw sustained the 
djepItirrOT;' a|}d!|)Jttin^^ 

, it is notnece^ary tb décide whethèr the bill suffîciently shows that 
défendant' ^^kf'^^Mr advantage ofpli^intiffo exercised undue influence 
over het. Ir^liatewer her rights wére, she was very lax in asserting 
them. ' The bill iSàys the deed was ititended as a tr of the prop- 

èity descnbèd iîi itj that {hë"oratrix'diâ[ make, exécute, and deliver to 



said défendant a; dëed of conveyance." The intentioft, then, wàs clèat. 
There was no mistinderstanding oi' confusion aboUt the kind of instrument 
she executed or intended to exécute. It was à deëd, not a mortgage. 
But it was obtained, she says, from her helplessness and destitutioti; 
Thèse could not bave continued for nearly 10 yearSj— the time which 
has elapsed since the inaking of the deed to the commencement of thè 
suit. Indeed, her destitution was relieved by the payment to her of 
$19,000, and whatever influence or fraud was practiced on her could 
not hâve continued very long, and she must bave been able soon after 
the transaction to clearly review and estimate its character and vajue to 
her. It is not alleged that the circumstarices which invested the trans- 
action continued ailerwards. When unembarrassed by poverty, when 
free from plaintifFs influence or fraud, it was her right, if she desired, 
torescind the transaction, or, putting it strongest for her, to claim the 
transa.çtion as a loan and security. But tbe right should bave been 
exercised and uotified to the défendant within a reasonable time. OU 
Go, V, Marbury, 91 U. S. 592. We do not think that nine years and 
ten months is a reasonable time. If she was excused for four years on 
account of defendant's absence from the state, she was not excused for 
five years and ten months of bis présence in the state. The com- 
mencenient of the suit is the first intimation of her dissatisfaction, and 
the plaintifT does not allège that défendant was absent from the state 
continupusly for four years, but "for a period aggregating four years 
Efjnce the 4th of November, 1881." In other words, tbe "period" was 
a broken, not a continuons, one, and she ,had therefore opportunities 
of communicating with him. 

The plaintififs counsel attempts to distinguîsh between a right to re- 
gard the instrument as a mortgage and a right to regard it as a deed 
and to r^cind it, adniitting in the latter case that section 843 of the 
Code of Civil Procédure contrôla, and that plaintifiF is guilty of lâches. 
We cannot entertain the distinction. There is a différence, great in ma- 
terial and légal effects, between a deed and a mortgage, but the différ- 
ence does not indulge plaintifiTs delay. That consists in not exercising 
within a reasonable time a right the defendant's imposition or fraud gave 
her, which right did not grow out of or dépend upon the character of 
the instrument she executed; and the défendant was as concerued to 
know, as entitled to know, from plaintiff, she having the élection, 
whether the instrument was to be regarded as a mortgage, with its con- 
séquences, as to know whether it was to be resciûded absolutely, with 
conséquences which would foUow. 

The cases in which a persoh is held as a trustée ex tnalifido are clearly 
distinguishable from the one at bar. There is no suggestion in the stat- 
ute of limitations of the state. In ôxing within what period a claim 
will become stale, the suprême court in OU Go. v. Marbury, cited supra, 
says: "We are but little aided by the analogies of statutes of limitation. " 
And in Sullivan v. RaUroad Co., 94 U. S. 811, says: "Every case is 
govemed chiefly by its bwn circtimstances. Sometimes the statute of 
limitations is applied; sometimes a longer period than that preScribed 
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by the stat^ite lis required. In some cases a shorter time îs sufEcient, 
and sometinies the rule is applied where tbere is no statutable bar. I\ 
is compétent for the court to apply the inhérent principles of its own 
«ystem of jurisprudence, and ^to décide accordingly;" citing a number of 
cases. Besides, the plaintififs lâches is 'vrholly indepeudeut of the stat- 
ate of limitations. Judgment is affirmed. 



Thb^ J!qHN Shillito Co, ». McClunq, Surveyor of Customs. 
(cH/iimiit dciwrt of A.ppèai», Sixth Circuit. September 17, 1693.) 

L CnsTOMS ptrrtBB— Appbjlls vboh Collbotob— Powers of Asbistaitt Sbobbtàbibs 

01 THB TBBAStiflT. 

; An importer su^ng the coUeotor to recover dutles paid, In order to avoid the bar 
resnlting f roin bis lâilure to bîrlng the action Withia 90 days af ter the décision of 
' his app^ to thé secretary of the treasury, as reguired by Bev. St. § 39S1, alleged 
: that sttch d^ision was vold beoanse inade, not by the secretary, but by the assist- 
ant secrètar^, a^tlng in hia ofSéiai càpacity as assistant. Hela, that as the assist- 
ant seoretarlm would hâve authorify to décide such appeals, if that duty were 
,assigned,t9lhew,by tbesecre^^ry. princaseof his absence or siokness, (Rey. Bt. 
Il 161,' 177, In, â36, 24!i,) it nJÙBt De p^'esumed, in the absence of a contrary show- 
i Ing, that tais Bp^eal was la^ùUy decided. 
I, I eUMB-rtAàsiBTAST. Sbokktasib», 1 ; 

Bev. St, i 24!L'providing that the ^sBistant seoretaries of the treasury "shall ez- 
'tunibé letteréJ'contiBotB, aiiA'w&ri^iitB prepared for theMsignaturé of thé secretary 
of the treMu^ifiknd pârforn^suoh ptli^r duties in the office of tlie; secretary of the 
treasury a^ may be prescribed oy the secretary or by Iaw,"doeB not confine the 
powers of the assistants to the dutles of a Uke nature with thosâ hère iéétimeràted, 
' ■•■■, espeoiàUy v^^^ re»d in oonqectiâii t»(th sections 161 and 177, wlUoh .impose mora 

enlarged ^uties in certai|i contlngencies. 
i piMi--^ÏT*iAt i*OM ÛoLtaordE— Dbcibioiî. ; . 

■ ' A déèiëion bV the secretaiyiof the treasury that he wiU not entertain an aippeal 
. from the décision of ;the coUect^r of customs, beoause the prqtest was not filed in 
time, ià aâëc{sion'*oa the aM>eal,'''within the meaning of Bev. Si' (2931', which 
requiressuit'to be broùght.wIthia'âO days atter Buch décision. : ' 

4l Çil?«Iî^N0Tie«>TO,IlinBOETBB. I i;, j, 

When an appèàl from thé oqUeotdr of customs is laiwifully pèhdihg before the 
^ treaBury dél{)aHinent, the sét^etiary hàs authority to détermine the same at any 

< .' ,time,( iwithout flrst notjfyipg the importer; nor Ib he ret^Aiired to notify the latter 
; of the rësûlt of his décision. 45 Fêd. Bep. 778, affirmed. 

t. 'Bamb^ACtios t6 BboOvbb I>timi!B— EstoppBL. 

1 < i A suit agBinst a collecter of customsi to recover duties paid, is praotically a suit 

, against the Unit^ States; and, as the goyernment is not bound by an estoppel, 

' ' ' the fact that thë coilecttfr dld'Uot hôtif Jr thé importei: of an adverse décision by.the 

- Becretaiy of thé treasury upon thé Importer's appeal does not prevent.the coUeotor 

;;from set^ing up as a défense that thô suit was not brought withln 90 days from 

that décision^ as required b^ Bév. St. § 2931. 45 Fed. Bep. 778, affirmed. 

Ik BlMB— ESTOPPBL— ASSIONMBNT OP CI.AIU. 

. ; An estoppel in pais opérâtes only in f avor of the person actually misled, and an 
assignée éf a èlaim for duties 'patd'îianbot rély upon an estoppel alleged to arise 
' from acts of the eçUector which misled .the assigner, 
Tt.BAMB, ,:;,•,•;...:■ ,. .:;.■ 

An assi^ée of an nnliquidated olaim for duties alleged to bave been illegally 

< exacted 6t»ihot maintain a Suit thëreoh against the ooilector, for thé assignment 
" . : of suçh^ jblaim le i^oid under Bey. St. { 8477. 

^rror to the Circuit Court of the United States for the Southern Dis- 
trict, of Ohio, Western t)iyjsion. 
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Action by the John Shillito Company against David W. McClung, 
as surveyor of customs, to recover duties paid. A demurrer to the sec- 
ond amended reply was sustained, (45 Fed, Rep. 778,) and thereupon 
the plaintiff 's pétition was dismissed, with costs. Plaintiff brings error. 
Affirmed. 

Mortimer Mathews, for plaintiff in error. 

John W. Herron, U. S. Dist. Atty,, and Henry Hooper, Asst. U. S. 
Dist. Atty., for défendant in error. 

Before Jacjkson and Taft, Circuit Judges. 

Jackson, Circuit Judge. This is an action at law, brought by the 
plaintiff in error, a corporation organized and doing business under the 
îaws of Ohio, as assignée of John Shillito & Co., a firm of importera 
and dealers in dry goods, formerly doing business in Cincinnati, against 
the défendant in error, as the surveyor of customs for the United States 
at the port of said city, to recover the sum of $232.75, with interest 
thereon from October 4, 1881, as an alleged excess of customs duties 
paid under proteat by the said John Shillito & Co. on the importation 
of an invoice of wool knit goods of the dutiable value of $1,041, which 
arrived and were entered at the customhouse in Cincinnati on Septem- 
ber 16, 1881, and on which the défendant assessed and coUected of said 
importers a total duty of 8597.10, being at the rate of 60 cents per 
pound on the invoice, amounting to 465J pounds, and 35 cents ad 
valorem in addition, when, as it is claimed, the légal duty thereon was 
only $364.35, making the alleged excess of $232.75, which said firni 
of John Shillito & Co., having paid under protest, October 4, 1881, and 
onthe same day àppealed from the décision of the coUector to the sec- 
retary of the treasury, thereafter assigned to the plaintiff in error, who 
commenced this suit on December 19, 1882, to recover the amolint of 
such excess, with interest from the date of payment thereof by its 
assignors. 

The défendant set up by way of défense to the suit that the secrefary 
of the treasury, on the lOth day of December, 1881, had affirmed said 
assessment of duties made by défendant, and rejected and decided said 
appeal against the importers, and that the plaintiff did not bring suit 
for the recovery within 90 days after such décision, as required by 
section 2931, Rev. St. U. S. To this the plaintiff filed a reply and 
amended reply, which the défendant demurred to; but thèse pleadings 
are not set out in the transcript of the record under stipulation of the 
parties, which recites that they were superseded by the second amended 
reply, and amendment thereto. This second amended reply allèges that 
on or about the 2d day of November, 1881 , the défendant informed John 
Shillito & Co., (plaintiff's assignors) that the secretary of the treasury 
had declined to entertain the appeal on said alleged excessive assess- 
ment, together with two other appeals made by said firm, on the ground 
that the protest thereon had not been filed within the time required by 
law; that afterwards, on or about December 4, 1881, the défendant in- 
formed said firm that the secretary of the treasury had, upon a second 
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E^otîfMm'iiimi, raddô about îîovember 8, 1881, in Regard to said three 
4^{)eaili,oteiroked bis Said actipQ in fefasing to entectain two of said ap- 
pealsjiarid had decidedthe samej but had not changed bis conclusion in 
respect to tfaeappeal aato the; alleged excess on theassessraent in ques- 
tion; that thereupon, without the knowledge or request of John Shillito 
& Ce, and without i n forai ing said firm, the défendant made such 
further représentations and reports to the secretary of the treasury, as 
to errors in bis original report toucbing said protest and appeal, as con- 
vinced said secretary that the protest had Ijeen duly filed, and thefeby 
led the secretary of the treasury to revoke his détermination not to en- 
tertain said appeal, whicb was taken up and decided, as alleged in the 
answer, Deceniiber 10, 1881; that défendant did not, until this action 
was brought, infomi John ShilJito & Co. of said décision, although said 
firm, by their agent duly authorized in thepremises, was during the 
whole of said tiiùe daily in defendant's office, transacting business with 
défendant in respect to other similar protests and appeals; that, during 
the whole of said time, John Shillito & Co. were ignorant of said déci- 
sion, and relied solely npon said représentations on the one hand, and 
said silence on the other, as being an assurance to said firm that the 
limitation of 90 days, set up in the answer, had not begun to run against 
the claitn set up in the pétition; thaty in maintaining said silence after 
said représentations and conduct, dôléndant was grossly négligent of the 
rights of John Shillito & Co.; and that it was solely on account thereof 
that said firm did not bring this action within 90 days after the render- 
ing of said décision. To this second amended reply the défendant de- 
marred because the matters set up in avoldance of the answer were 
équitable, a»d not légal, and because the same were InsufHcient in law. 
The court below sustained this demurrer upon the second ground 
thereof. Thereupon the plaintiff, by leave of the court, filed an amend- 
mënt to its second reply, setting up tbat the secretary of the treasury 
having on November 2, 1881, declined to entertain the appeal set forth 
in the pétition, on the sole ground that the protest had not been filed 
within the time required by law; that on or about December 4, 1881, 
8àid secretary refused to reconsider his said action in declining to enter- 
tain said appeal, and to décide the sanie; that afterwards, on or about 
December 10, 1881, without any further action on the part of John 
Shillito & Co. or the plaintiff, and without their knowledge, consent, 
or request, and without notification to them, either before or after, un- 
til after the bringing of this action, an alleged décision of said appeal, 
Upon its merits, was made, which it is all^ed "was made without au- 
thority, power, or jurisdiction to make the same, and was totally void 
and of no effect." It is further averred that said décision was not made 
by the secretary of the treasury, as inadvertently stated in plaintiff's 
second amended reply, or by anj' other officer or person acting as and 
for said secretary of the treasury, but by the assistant secretary of the 
treasury, at'ting in his ofiicial capacity as such assistant secretary only, 
and was on that account unauthorized and void, and of no effect. To 
this the défendant also interposed a demurrer, because it did not state 
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facts sufficient to constitute a good reply to the answer. This demurrer 
TiVas sustained by the court, and thereupon the plaititiff's pétition was 
dismissed, with costs of suit. The présent writ of error is proaecuted to 
reverse this judgment of the circuit court, and the grounds assigned in 
support thereof are that said court erred in sustaining the demufrer to 
the second amended reply, and the amendment thereto, and la dismiss- 
ing the suit with costs. 

The propositions relied on by counsel for plaintiff in error to sustain 
the contention that the matters set up in the second amended reply, and 
in the amendment thereto, presented a valid reason or excuse for not 
bringing suit within 90 days, or in avoidance of that défense, are the 
following, viz.: (1) That the assistant secretary of the treasury had no 
jurisdiction to décide said appeal of John Shillito & Co. , and that said 
alleged décision was therefore void, and of no effect; (2) that the secre- 
tary of the treasury, after having twice declined to entertain said appeal, 
had thereafter no power or jurisdiction tô décide the sàme upon ita 
merits without the further action, knowledge, consent, or request of the 
importers who prosecuted the same, and that in so doing the décision 
was void; (3) that the défendant was estopped from denying thait the 
plaintitfs action had not been commenced within 90 days after the dé- 
cision of the secretary of the treasury, as required by section 2931, Rev. 
St. It is claimed that if either of thèse positions are correct the judg- 
ment of the circuit court must be reversed, The averment contained in 
the amendment to the second amended reply, that the appeal was de- 
cided not by the secretary of the treasury, but by the assistant secretary 
of the treasury, acting in his officiai capacity as such assistant secretary 
only, "and was on that account unauthorized and void, and of no ef- 
fect," includes an allégation of fact and a conclusion of law. The latter 
is, of course, not admitted by the demurrer, while the former is to be 
taken as true, and présents the question raised by the first proposition, 
whether the assistant secretary of the treasury, acting in his officiai capac- 
ity as such, had, or is presumed to bave had, the requisite authority to 
décide the appeal of the importers. 

It having been found itopossible for the heads of departments to per- 
form, in person, al] the duties imposed on them by law, the office of as- 
sistant secretary was created for ail the departments. In the treasury 
department, two of such assistant secretaries are required to be appointée! 
by the président, by and with the advice and consent of the senate. 
"The assistant secretaries of the treasury shall examine letters, contracts, 
and warrants prepared for the signature of the secretary of the treasury, 
and perform such other duties in the office of the secretary of the treas- 
ury as may be prescribed by the secretary or by law." Section 245, 
Rev. St. By section 161, Id., "the head of each department is au- 
thorized to prescribe régulations, not inconsistent with the law, for the 
distribution and performance ofits business;" and "in case of the death, 
résignation, absence, or sickness of the head of any department, the 
first or sole assistant thereof shall, unless other wise directed by the prés- 
ident, as provided by section 179, perform the duties of such head 
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until a succèssor is appoînted or sacb absence or sickness shall cease." 
Section 177, Id. By section 236, "ail claims and demanda whateverby 
the United Statesi or against them, and ail accounts whatever in whicb 
the United States are concerned, either as debtors or as creditors, shall 
be settled and adjusted in the department of the treasury." It admits 
of no question that under the foresoing provisions the secretary of the 
treasury could bave assigned to the assistant secretary or secretaries of the 
treasury department'the duty of deciding appeals from assessments made 
by coUéctors of customs duties; nor can it be doubted that, in the absence 
or sickness of the head of that department, such assistant secretaries 
coùld hâve lawfully performed his duties in respect to such matters 
which bave to be determined, settled, and adjusted in that department. 
The reply does not négative the fact that the assistant secretary was not 
assigned by the secretary of the treasury to the performance of the duty 
of deciding the appeal, nor that there was no absence or sickness of the 
hèad of the department which devolved the duty upon the assistant sec- 
retary. Under auch circumstancea, is the want of authority to be as- 
sumed, or will the law raise a presumption to the contrary in support of 
thé oÉcial act? We are clearly of the opinion that the latter is the rule 
to be applied. 

In U. S. V. PeraUa, 19 How. 347, it is said by the suprême court: 

"We bave frequently decided that *thé public acts of public oflScials, pur- 
porting to be exercised in an oflicial capacity and by public authority, shall 
not be preautoed to be usurped, but that a legitimate authority had been 
previously given or 8ubsec(uently ratifled.' To adopt a contrary rule would 
îead to inSnite confusion." 

In Pàrish v. U. S., 100 U. S. 500, it was held that the acts of the 
assistant surgeon gênerai were to be treated and regarded as the acts of 
the surgeon gênerai; the court saying: 

"The oflSce of surgeon gênerai is one of the distinct or separate bureaus of 
the administrative Service of the war department. It has been found in re- 
gard to many of thèse bureaus, and even to the heads of departments, that it 
is impossible for a single individual to perform in person ail the duties im- 
posedon him by his office. Hence statutes hâve been made, creating the 
office of assistant secretaries for ail the heads of departments. It would be a 
ye^y singular doctrine, and subversive of the purposes for which thèse latter 
^fitcèS were ereated, if their acts are to be held of no force until ratiiied (or 
âuthorized) by the principal secretary or bead of department. " 

In Chadwkk v. U. S., 3 Fed. Rep. 756, it was held that acts of assist- 
ant secretaries of the treasury are presumably âuthorized, under sections 
177 and 245, Rev. St., until the contrary is shown. And in U. S. v. 
Adams, 24 Fed. Rep. 348, it was held that — 

"The assistant secretary of the treasury is not the deputy of the secretary, 
but only his aid ; and his acts will be presumed to hâve been performed by 
authority of the secretary, under sections 161 and 245, Rev. St., or under sec- 
tion 177, until the contrary appears." 

We think thèse authorities state the correct principle to be applied to 
the action of the assistant secretary in the présent case. It not appear- 
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ing to the contrary, his authority to décide the appeal must be presumed. 
We do not deem it necessary to review the authorities cited by counsel 
for plaintiff in error to show that the duties of the assistant secretary of 
the treasury are limited and confined to matters of a like nature and char- 
acter as the examination of letters, contracts, and warrants for the signa- 
ture of the secretary of the treasury. That spécifie enumeration of du- 
ties in section 246 does not control the further provision that he shall 
"perform such other duties in the office of the secretary of the treasury. 
as may be prescribed by the secretary of the treasury or by law," espeeial- 
ly when the latter is read in the light of sections 161 and 177, Id,, 
which impose more enlarged duties in certain contingencies. We think 
there is no merit in the first proposition relied on. 

In respect to the second position, that the secretary of the treasury,. 
having on November 2, 1881, declined to entertain the appeal, and on; 
December 4, 1881, refused to reconsider his action in that regard, had> 
no authority on December 10, 1881, to décide the same without further 
action on the part of John Shillito & Co. , and without any notification 
to them or the plaintifiF, the question is presented whether such action 
on the part of the secretary operated either as a dismissal of or a déci- 
sion against the appeal. Until withdrawn by the importera who prose- 
cuted it, or dismissed for some cause, it was still pending before the? 
department for décision, and the secretary of the treasury was invested' 
with the requisite jurisdiction to décide the question presented. If 
the fact of declining to entertain the appeal in November, 1881, on thç 
ground that the protest did not aopear to hâve been made in time, and 
of refusing on December 4, 1881, to reconsider said action, did ex- 
haust the secretary's authority over the subject, deprive him of the' 
right upon further examination or better information to further con- 
sider the matter, reach a différent conclusion as to the regularity of the 
protest, and act upon the appeal, there was then, in légal effect, a dis- 
missal of or adverse décision on the appeal. Counsel for plaintiff in 
error has presented a very elaborate and highly technical argument t» 
éstablish that, as the secretary of the treasury was exercising a judicial 
or quasi judicial function in respect to the appeal, his refusai to en- 
tertain the same when presented was such action or décision as ex- 
hausted or terminated his jurisdiction. If that view of the question 
is correct, it will be difficult to escape the conclusion that such refusai, 
based upon the ground that the protest had not been made within th& 
time required by law, was such a décision against the importers as en- 
titled them to bring suit within 90 days thereafter. The reason for 
the refusai might well be regarded as an adverse décision on the ap- 
peal, which was purely a statutory right and remedy, requiring the 
raaking of the prescribed protest in order to the considération of the 
claim upon its merits. The dismissal of appeals in cases of this char-» 
acter for failure to comply with the statutory prerequisites is as much 
an adverse décision as one rejecting the claim presented. It will not, 
therefore, avail the plaintiff in error to say that the act of the secre- 
tary in at first declining to entertain the appeal, for the reason alleged> 
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déprived him Of ail authority thereaftertô considôr aod décide it upoii 
other ground, called the merits; for»; if that ia sq, there was an advetse 
décision ufeaiùst the appeal in November, 1881( of 'which the im portais 
had information. 

On the other hand, if the temporary refusai to entertain the appeal 
did not amount to such décision thereof as exhausted or terminated 
the secretary's authority in the premlses, then it remained pending in 
the départaient for sueh décision, and there was lawful authority for 
théreatter acting upon: it. The importera, as it is alleged, were in- 
formed ithat in two other appeals the secretary had reconsidered his 
declibation to entertain the same, and had therea(ter decided them. 
He had not inforraed them that he would not pursue the sarae course 
in référence to the appeal in question. The law (section 2931, Rev. 
St.) clearly contemplâtes that there may be delays in the disposition 
of suoh appels, and provides that— 

"NoçuîtsJiàll be mairitf^ined in any court for the recovpry ôf any duties 
allpged to liàve beén errdheduslyor illegallyèxacted until the décision of the 
8écretary*6f tlié tréùsùry SÏirtlt hâve been fli-st had on such appeal, (not nec- 
essairilyupoii themerits ofi the claitn involved,) unless the décision of the sec- 
retary. sliàll'bedelHyed nKfre than niiiety ^nya from the date of such appeal, 
in <;aseof )fi|n c^itry «it any;pQrt past of the I^p.uky mountains, or more than flye 
months in |i|aSe pf an entry we^fc of those mountains." 

' Whilô'tt|\Jràà not the direct point invdlved, it is said in Amson v. 
mkphy, Xm U. S. 238^ 3 Sùp. Ct. Rep. 184, that— • ■ 

"Thetiweifixed by statute for commencing this action is within ninety 
days aftp^ftbe jt^yerse décision of the secretary of the treasury on appeal, but 
if the secretary f^it to render a décision within ninety dayâ the importer bas 
theoplioii éithér to begin suit, treating the delay as a déniai, or to wait the 
décision and tsQë within nihety days thereafter." 

In whàt is there; said, and under the language of the statute, the 
secretary's décision "on thé appeal " is not restricted to a décision on 
the merits of the claim thereby presented, but includes his décision 
on the sufBoiency of the appeal itself. . If he should décide the appeal 
to be insuflHcient for noncompliance with the requirements of the stat- 
ute, and refuse toconsider the same, the iiû porter would hâve to com- 
mence suit within 90 days thereafter. . The plaintiff in error is, there- 
fore, in Ihia dilemma: If the action of the secretary on November 2, 
1881, in deelining to entertain the appeal for the reason that the pro- 
teât was not iiàade in timè, was such a décision on the appeal as ex- 
hausted his authority over the matter, then suit should hâve been 
brought within 90 days from that time. If such action did not op- 
erate as a décision on the appeal, then the matter was still siib jvdice 
before the department, with the right on the part of the importer to 
bring suit within 90 days after December 10, 1881, when it was de- 
cided upon its merits. The statute does not provide for any notice to 
the importer as to when the :secretary will act upon the appeal, nor as 
to the resuit of his action. Thei secretary's authority to act while th» 
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appeal îs still pending is in no way dépendent upon the knowledge or 
request of the importer in the premises. The cases relied on by coun- 
sel for plaintiff in error, of which Floyd Ac(Xptaru:e8, 7 Wall. 666, and U. 
S. V. Alemnder, 110 U. S. 325. 4 Sup. Ct. Rep. 99, are examples, hold- 
ing that, when qund judicial action is had by officiais of the government, 
Buch action cannot be revoked, where the rights of others are involved, 
hâve little or no bearing upon the question under considération. They 
certainly do not sustain the proposition contended for, as applied to the 
factsset forth, under the statutory provisions relating to the subject. 

The third and last ground of reversai urged is that the défendant is 
estopped from setting up the défense that the suit was not commenced 
within 90 days aiter the décision of the secretary of the treasury. The 
matters relied on as constituting such estoppel are that del'endant, hav- 
ing informed the importera in November and December, 1881, that the 
secretary had declined to entertain their appeal, and also to reconsider 
his action in respect thereto, did not thereafter, until this suit was 
brought, inform said importersof the décision of the appeal made by 
the secretary on December 10, 1881, although their agent was, during 
said period, daily in defendant's office, transacting business with him in 
respect to other similar protests and appeals. This silence of the de- 
fendant after said représentations and conduct, it is daimed, was gross 
négligence on delendant's part of the rights of John Shillito & Co., "and 
it was solely on account tliereof that said firm did not bring tliis action 
within ninety days aiter the rendering of said décision." In the consid- 
ération of the question thus presented the lact should not be overlooked 
that the défendant is sued, as he was dealt with by the importera, in his 
officiai character and capaoity, and that his liability, if any, is purely 
statutory. "The common-law right of action against a collector to re- 
cover back duties illegally collected is taken away by statute, and a 
remedy given based on statutory liabilit^v, which is exclusive." Arnson 
V. Murphy, 109 U. S. 238, 3 Sup. Ct. Rep. 184, where thé législation 
on the subject is reviewed. It should be furthermore borne in mind 
that "the action is, to ail intent and purpose, with the provisions for re- 
funding the money if the importer is success ul in the suit, an action 
against the governtnent for moneys in the treasury." Auffmordt v. Hed- 
den, 137 U. S. 329, 11 Sup. Ct. Rep. 103. As a suit against the 
United States, tbrough or in tl>e naine of their collecting agentoroffiter, 
the doctrine of estoppel can properly hâve no application to the case, for 
the reason that the government is not ordinavily bound by an estoppel. 
Johnsmi v. U. S., 5 Mason, 425, and Carrv. U. S., 98 U. S. 433. In the 
latter case, upon a bill filed by the United States to quiet the title to 
certain lots in its possession, the défendant set up, by way of estoppel, 
certain judgments in ejectment rendered by the state courts at the suit 
of his grantor against officers of the government, then in possession as 
its agents, in whose behalf the district attorney and other coutisel, em- 
ployed by the secretary of the treasury, Sppeared. It was held that 
thèse facts constituted no estoppel against the government. The su- 
prême court there say: "The United States cannot be estopped by pro 
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eeedinga agaiost its tenants or agents,, nor be sued without its consent 
given by act of congress." 

Treatingthe présent action as a proceeding, not against the individual, 
but against the officiai through whom the government permits itself to 
be sued for the recovery of money in its treasury, it is perfectly clear 
that the matters relied on oonstitute no estoppel. Individuals as well 
as the courts musttake notice of the duties imposed and of the extent 
of authority conferred by law upon a person acting in an officiai capac- 
ity. Whitedde v. U. S., 93 U. S. 247. It is settled by the case of ^m- 
miv. Murphy, 115 U. S. 579-586, 6 Sup. Ct. Rep. 185, that no duty 
or obligation rests upon the officers of the government to give notice to 
the importers of the décision of the secretary on the appeal, which 
ia a matter of record in the treasury department, and ordinarily com- 
naunicated to the collector by letter, which is preserved or recorded in 
the customhouse. " Inquiry there, or at the treasury department, would 
aiways elicit information on the subject; and the importer, knowing 
vyhen the appeal was taken, can alwàj's protect hiraself by bringing his 
s.uit after the expiration of the time nanied after the appedi, although he 
hasnot heard of a décision, being thus certain that he will hâve brought 
it within the time prescribed after a possible décision." Anisonv. Mv,r- 
jfjvy, 115 U. S. 584, 6 Sup, Ct. Rep. 188. The plaintiff in error does 
not bring itself within the question reserved in that case, that "if in any 
case it should appear that, upon due inquiry of the proper officers, a 
party had been misled to his préjudice in regard to a décision on an ap- 
peal, a différent question would be presented from any now before us;" 
l'or it is notalleged that any inquiry whatever was made, either of the 
secretary or the défendant, as to the appeal or the décision thereof. The 
doctrine of estoppel always présupposes error without négligence on one 
side, and gross négligence or fraud Upon the other, and that it would be 
inéquitable for the party against whom it is asserted to take the advan- 
tage. Srant v. Iron Co., 93 U. S. 326; Morgan v. Eailroad Co., 96 U. 
S. 716. The représentations or information that défendant made or gave 
were not untrue or misleading, and his silence, when under no duty or 
obligation to speak, cannot possibly constitute an estoppel, even if the 
sait was against him as an individual. No authority cited establishes 
an estoppel under such conditions. 

But aside from this the estoppel set up was one in favor of the im- 
porters, John Shillito & Oo. "An estoppel in pais does not operate in 
favor of everybody . It opérâtes only in favor of a person who bas been 
©lîsled to his injury, and he only can set it up." Ketchum v. Dtmcan, 
96 U. S. 666. If, thereforé, there was any estoppel arising out of tbe 
i^iatters relied on, it was one in favor of John Shillito & Co. , who, it is 
alieged, were misled or remained in ignorance of the décision on the ap- 
peal in conséquence of defendant's silence. The benefit of that estoppel, 
if «nyv did not pass to the plaintiff in error upon the assignment to it of 
tihe claim for the excessive. duties paid by John Shillito & Co. Matters 
of estoppel are personal, and are not assignable. No right of action 
basedupon a fraud or gross négligence implying bad faith is transférable 
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or assignable. The plaintiff in errer, as the assignée of John Shillito & 
€o. , cannot set up or assert the estoppel, if any, which may hâve existed 
in favor of said firm. 

There is another fatal objection to the righl of the plaintiff in error to 
maintain this suit: The claim on which it is founded being one against 
the United States, which had not been liquidated and allowed, could not 
be legally transferred and assigned by John Shillito & Co. to the plain- 
tiff. Said assignment was void under section 3477, Rev. St. U. S. U. 
S. V. GiUis, 95 U. S. 407; Enoin v. U. S., 97 U. S. 392; Phelps v.- Mc- 
Donald, 99 U. S. 298; and Goodman v. Nihlack, 102 U. 8. 656. Itfol- 
lows that plaintiff in error, as assignée, can maintain no suit on said 
<:laim. We find no error in the judgment of the circuit court, and the 
same is accordingly afifirmed, with costs. 



United States v. One Soerel Stallion and One Roak Hobsb. 

(Distrtct CoMrt, S. D. Califomia. August 29, 1892.) 

1. OosTOMS DuTiES— Violation ot Laws— Forpbittjrbs. 

Rer. St. SI 3098, 8099, providing that every person coming from a forelgn country 
adjaœnt to the United States with dutlable mercbandise shall deliver a verified 
manitest of it at thë nearest collection office, on pain of forfaiture of suçh merchan- 
dise, appUea to a liorse and stallion borrowed temporarily from a neiglibor across 
the Meddah Une, the one for herding stock and the other for hreeding pnrposes; 
the latter not coming wlthin the clause of Aot Oct. 1, 1890, (Supp. Rev. Bt p. 812,) 
admltting f ree certain thoroughbred duly-registered horses. 

fl. Same — Evidbkoe or Intbnt — Remission op Pokpeitbbbs. 

In the absence of a pétition for the remission of the forfelture, under Rev. Bt % 
6â92, it was immaterial whether or not a deputy oollector told the parties that tha 
horses werè not subject to duty, since suoh deputles hâve no authority to wàive tha 
requirements of the law, and since Act June 22, 1874, (18 St. at Large, p. 189,) § 16, 
requiring the court not to impose the forfaiture when there was no inteni to de- 
fraud, was repealed by the act of June 10, 1890. 

At Law. Libel to enforce a forfeiture under revenue laws. Judg- 
ment of condemnation. 

/. L. Capdand, for claimant. 

M. T. AUm, U. S. Atty., for the United States. 

Ross, District Judge. The libel in this case is to enforce the forfeiture 
of two horses, under the provisions of sections 3098, 3099, Rev. St. 
So far as necessary to be stated, they provide, in effect, that every per- 
son coming from any foreign territory adjacent to the United States into 
the United States with merchandise subject to duty shall deliver, imme- 
diately on bis arrivai within the United States, a verified manifest of 
the merchandise so brbught from such foreign territory at the office of 
any collector or deputy collector which shall be nearest to the boundary 
line, or nearest to the road or waters by which such merchandise is 
brought; andit is provided that if any person bringing such merchan- 
4ise âhiEill neglect or refuse to deliver suoh manifest, bt pass by or avoid 



"STS ri WBSDVRAL BBPOETBR, VOL 51. , 

:iiudi bfl3<!e,:tbiBtaerch^dise3abje0tto d«ty, aad eoimportedi shall be 
iforleiteëto! theUéited States. 

The flct of October 1, 1890, entîtled "An act to redace the revenue 
• and equaliîîé' duties on imports, and iot other purposes," (Supp. Rev. 
St. p< 812,) imposes, with certain exceptions, aduty on horses imported 
frbm foreiên countries of: $30 per head: provided, that horses valued at 
$150 and over shall pay a duty of 30: per centura ad valorem. The act 
bf Octobér 1, IS'JO, (Snpp. Rev. St. p. 847,) exempts from duty any 
animal ira ported specially for brèedjng purposes: 

"ï^rovkled, that ndsucb animal shaU be admitted free uniess pure bred.ofa 
irecognized breed, and diily reKÏstereU in the buok of record establisliud lor 
that breed; and piovuled» f lirtlier, tlmt certiflcate of siirh record and of the 
pedigree of such animal sliall be produced and Bubraitted to the custonis olU- 
cer, iluly authenticated by the proper Ciistôdian of such bodk of record, to- 
gether with the atHdavit of the owner, aj^ent, or importer thnt such anitual is 
the identical animal described in Siii>l certificiite uf record and peiligree. Tlia 
secretary of tlie treHSiiry may prescribe sucli addiiional reguiatioos as may bo 
required for the strict enforcement of tliis provision." 

^ëéction 403 of tïi*e saiiae àot also exempts from duty— 

"Animais liroiight into tlie United States temponirily for apefiod nnt exceed* 
ing six monilis, for ilie purpuseof exhiliiiibn or co.npetition for prlzes ort'ered 
by any agriciiltural or racing .association; but a bond sliall, be given, in ac>- 
«ordance wiiJi, r»fgHlnti(>ns prt'scribed by the secretary of the treasury; also, 
teanis of animais, inclu'IIngtheir harnesa and tHCkIe, and the Wagons or otiier 
VeldcleS; ai-tually bwned by P^rsoiis emigratlng from foreign countries to the 
United States witb théir ,fahiiiies, and m aciUriJ use for Ibe purpose uf such 
ieini^rationt.nnder such reguiutions as thC: secretary of the treasury may pre- 
scribe; and wild aiiiuialsintended for éxhlliiiion in zoologicid collections, for 
.sciçntiQc and eduçational piirpuses, and nol for saie or profit." 

■ The facts of thé case, ^s shown by stipulation of the respective parties 

and by testimony, are thèse: One Vorba, a citizen and résident of the 

ïéiStliijlib of Wexicb, and 'bnéîiicCarthy, a citizeû and résident of the 

United States, own adjoining ranchos; the line that divides the two 

«puîitrieg bdiig î^Iso the line that sepairates their lands. The roan horse 

in question is the property of Yorba, and was loaned by him to his 

neighbor, McCarthy, to be used by lus nien In herding stock. They 

were accustonied to ride him on both sides of the line, and the loan was 

intended to be but teniporary. Yorba ivas also part owner, and in pos- 

iÇ^iou and coujtrol, of, th^ stalliqn ip question, and m the sprîng or 

wrly surnmer of I8i)l, uppn tlie reqiiest of McCarthy, loaned the stal- 

iiçp.tp hjui (or breeding purposes, with the understanding that he was 

,,t9(jbe,returned tp Yorl^a <yhen the bree»Iing season wasQver. The stal- 

Jiqn was, pot, however, of, thio qharaqter to bring him within the exemp» 

■jtion dau^se of the act of pctqhpr 1 , 18i)p. There was no attempt at con- 

■iÇ5eali;rifp.t abput the,mattpr,|aj(id both animais werq ppenly kept by Mo- 

,)Çf!,rthy, frpta,the,time of the resfieçtiyeioans untii their seizure in this 

;;prooee(l|»g,,5jiritlj9i^t rçporting them to the çustoms Qtiiçials, or paying 

duty thereon. , T^ facts and qircurastances of the case sjiow, I thinkr 

[tti^t, wJieiher îigj^ltly or wrqngly, neither Yorba or McCarthy 8U|ipos^ 
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that either borse was suBject to duty. Indeed, both of thena t«^ified 
that the deputy côUectOi^ of custoûis at San Diego told them that they 
•were hot ^ subject; but ihe testimony of the deptity wâs to the con- 
trary. 

I do not find it necessary to décide this controverted question of fact, 
for, assuming that the deputy did so inform them, such fact, in this 
pi'oceeding, would be unim portant. "Deputy coUectors hâve no power to 
waive the requirements of law." 134,901 Feet of Fine Lumber^A Blatchf. 
138. Revenue laws are necessarily rigid, for the opportunities and temp- 
tations to perpétrate fratids upon them are very great. They inflict for- 
faitures and penalties for the notaobservance of their injunctions, without 
regard, in général, to the motives of the offender. Conk. 789. "Their 
severity, however," as said by Jndge Hoppman in U. S. v. Three Trunks, 
8 Fed. Èep. 584, "was, from a very early period in the history of our 
govétnmënt, tempered by enactments which permitted the offending or 
interested party to cause a summary inqiliry into the facts of the case 
by the dife'trict judge, bi^ whom the facts so ascertained vrere to be re- 
ported to the secretary of the treasury; and if, in the opinion of that 
officer, the penalty or forfeiture had been incurred without willful nég- 
ligence, or any intention to defraud, he was authorized to grant a ré- 
mission.'^ And the learn^d judge adds; "In permitting a rémission 
after such prbof is fumished, the act went as far as justice or reason re- 
quires, or as is consistent with the efficient exécution of the revenue 
laws." The same provision of law is yet in force.' Rev. St. § 5292. 
But no step was taken by the owner qr parties interested in the property 
in question to secure the benefit of it. By section 16 of an act approved 
June22, 1874. (18 St. pi.l89,)it waaprovidedthat— . ;, 

•'In ail actions, 8 uifcs, and proçeedings in any couît oî the United States 
now ppnding, or herealter conSmenced or piosecuted, to enforoe or déclare 
the forfeiture of any goods, wares, or merchandise, * * * by reason of 
any violation of the provisions, pf the customs revenue laws, or any of such 
provisions, in wliich said action or proceeding an issae or issues off'actshall 
liayebeen joUied, It shall be the duty of the court, on the trial thereof , to 
sùbmit to the jury, as a separateand distinct proposition, whether tlie alleged 
itcts weré done with an actqal intention to defraud the United States, and to 
require, upon such proposition, a spécial flnding by such jury; or, if such 
issue be tried by the court without a jury, it-shall betheduty of theeourt to 
pass upon and décide such proposition as a distinct and separate flnding of 
fact; and in such cases, unles^intent to defraud bé so found, no finet pen- 
alty, or forfeiture shall beimposéd." 

If this act was still in force, I would not hesitate to disraiss thé libel 
in this case, for I am s?itisfied from the évidence that there was in this 
instance uo intention upon the part of either Yorba or McCàtthy to 
évade the revenue laws or to defraud thâ United States. Yorba cer- 
tainly had nothing to gain by doing so, and it woUld bé unreasoûable 
to suppose that he would hâve loaned the horses to McCarthy if he had 
had any idea that by doing so he would bave subjected bis property to 
forfeiture. Sut section 16 of the act of June 22, 1874, was sondêtiraea 
found tb résuit in a fàilureof justice, as in the case of U. S. v, Furimma 
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Gimcepoon, 24 Ifed. Rep. 358, and was repèaled by the act of June 10, 
1890, (Supp. EôY. St. pp. 34, 756,) leaving section 5292 of the Revised 
Statutes, mpxay to afford protection against the rigorous application of 
the laws to c^ses of accidentai and innocent violation of their provi- 
sions. 

The position that the horses in question cannot be regard ed as hav- 
ing been imported into this country because only intended for tempo- 
ràry use hère cannot be sustained. Not only would it be a most dan- 
gerous précèdent to establish that property brought into the United 
States froni foreign countries for temporary use hère, and with the in- 
tention pf returning it to the çpuntry from which it cornes, is for that 
reafion exempt from duty othersicise imposed upon it, but it would be 
côntràryto the. manifest législative intent as evinced by the fact that 
property brought into this opwptry,from foreign countries temporarily 
for certain purposes, within wibiçh the présent case does not corne, is 
expressly exenipted from duty oitberwise imposed upon it. 

I^ere must be judgment of condemnation, and it is so ordered. 



. United States ex rd. Davb v. Knoz County d àL 

(CirciUt Cowrt,È, p. Missouri, E. D. June 29, 1891.) 
NÔ. 1,188. 

1. IUlI.ItOAI> COMPANIBSJ-MUKIOIPAI. AlD BONDSt-TaXATIOW BOjt PaTMBNT. 

Theholdersof county bonds issuedunder the charter of tbe Missouri & Hissls. 
slppi Bailroad Company ^Acts Mo. 1864,'pp. 86, 88, S 13) are entitled, after ex- 
haliEltlng tue spécial >taxofonetweDtietn 01 1 per cent., to resort to the gênerai 
funds 01 the county, created by a levy of not less tban one h^lf of 1 per cent. ; that 
being the rate for county purposes atthe tlme tbe bondé were issued. IT. S. v. 
C'Iar/cCo., 96 tJ. S. 211: 17. S. v. MneonCo., 99 U. S. 683; and Cowity Court v. U. 
S., 8 8up. et. Eep. 181, 109 U. S- 329,— folio wed. 

'8. ■ 8ame. ."-.■'■:■■• 

Acts Mo. 1879, p, 198, (Bev. St. Mo. § 7663,) autborizing a tax of one half of 1 per 
cenl for gênerai county purposes, was a mère substituts for previous laws au- 
thorizing aucli à tax, and not a riew tix; and therefore a county wHoh issued 
bonds under thé charter of said railroad company cannot be compelled toleyy a 
tax for their tia^rment, of one llalf of 1 per cent., in addition to the tax authorized 
by the act of 18T9. 

8. Same— Obueiatioit o» Oontbaots. 

Tbe fact that, ùnder existing laws, certa,in county expenses for roads and bridgea 
are now payable ont of the gênerai fund oreated by the tax of one half of 1 per 
cent., which expenses were not ohargeable against such fund when the bonds were 
issued, does not impair the obligation of tlie oontract evidenced by the bonds. 

i. Same— Taxation. . 

The provision of the Missouri constitution, and of the act of 1879, that the limita- 
tion therein impoéed upon taxation tàiè county purposes shall not apply to taxes 
levied to.pay vâlid bonded indebtedness, does not authorize counties which issued 
bonds under the charter of the Missouri & Mississippi Railroad Company to levy 
taxés without llmit to pay the same; for such provision applies only to counties 
: wbioh had issqed bonds under laws permitting taxation without limit 

Application by the United States, at the relation of Samuel C. Davis, 
for a writ of imndamvs against Knoz county and qthers, to compel the 
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levy of àtaz to pay a certain judgment. Motion to quash return. De- 
nied. 

Tfws. K. Skinker, for relater. 

James Can, for respondents. 

Thayeb, District Judge. The questions to be determined arise on a 
motion to quash the return to an alternative writ of mandamus, com- 
manding the levy of certain taxes to pay a judgment recovered on bonds 
issued undèr the charter of the Missouri & Mississippi Railroad Com- 
pany. Vide Sess. Acts Mo. 1864, Regular Sess. pp. 86, 88, § 13. If 
I understand the points naade by counsel for the relator, they are sub- 
stantially as foUows: 

1. That the holders of the bonds issued under the charter in ques- 
tion hâve the right, after exhausting the spécial tax of one twentielh of 
1 per cent., to resort to the gênerai funds of the county, created by a 
levy of not less than one half of 1 per centum annually, that being the 
rate of taxation for county purposes in force when relator's bonds were 
issued. Vide Sess. Laws Mo. 1868, p. 142, § 2, and Acts 1869, p. 81, 
§ 1. To this I answer, granted, under the décision in U. S. v. Chtrk 
Oo., 96 U. S. 211, reaffirmed in U. S. v. Chxmty of Macm, 99 U. S. 582, 
and Ootmty Cmirt v.U. S., 109 U. S. 229, 8 Sup. Ct. Rep. 131. 

2. The second point is that the tax of one half of 1 per centum for 
county purposes, authorized by section 1 of the act of March 19, 1879, 
(Sess. Laws Mo. 1879, p. 193, now section 7662, Rev. St. 1889,) can- 
not be regarded as a continuation of the tax of one half of 1 per cent, 
for gênerai county purposes, authorized by previous laws, but is a new 
tax, and that the counties which bave issued boiids under the Missouri 
& Mississippi Railroad charter, for the payment thereof, may be com- 
pelled to levy a tax to the extent of one half of 1 per cent, in addition 
to the tax authorized by the act of 1879. This point must be overruled. 
It is contrary to the interprétation of the act of 1879 that bas been 
adopted and acted upon for the past 10 years. Section 1 of the act of 
1879 was obviously intended as a substitute for the laws then in force, 
granting authority to the several counties to levy taxes for gênerai 
county purposes, and it was passed to give effect to section 11, art. 10, 
of the constitution of 1875. The fédéral courts bave heretofore acted 
on the assumption that the varions counties of this state might be com- 
pelled by mandamus to exercise the taxing power conferred by the act 
of 1879, for the purpose of raising a fund to pay bonds issued under the 
Missouri & Mississippi Railroad charter. They so acted in the case of 
MacmCo. v. Euidekoper, 134 U. S. 332, 10 Sup. Ct. Rep. 491; and it 
never seems to hâve occurred to any one heretofore that the taxing 
power conferred by that act was not available for the purpose of paying 
county bonds. 

3. It is next contended that, if the act in question was intended as 
a substitute for previous laws authorizing taxation for county purposes, 
then it impairs the relator's con tract, because certain county expenses 
for roads and bridges are now payable ont of the gênerai fund, and 

v.5lF.no.l3 — 56 
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tetid tOidèplete lit, which were not payable, oùtofsaîd fund :when thé 
Missouri & Mississippi Railroad charter was granted. This contention 
must be overruled. Conceding, for the purp'ose ■ of this décision, but 
without deciding, that the state could not, as against bond holders, re- 
duce the rate of taxation for gênerai county purposes that was established 
by law on Febîruary :20,!l8!66, or on May 13, 1867., iwhen the.subscrip- 
tion under that act was made, yet it does not foUow that tlje, state was 
thereaiter powerless to: chaîne against the gênerai revenues! of the county 
any other cOUhty eXpenses than such as were in 1865 or- 1867 payable 
out of the geuppal fund. As well might it be said that th« State con- 
tracted , withi the bondholder that the county expenses should at no 
ti me in the future exceed what they then were. The fàct ia that the 
state autbopjzeld a spécial, tax of ohe tiweiSitieth of 1 per Cent, for the ex- 
clusive benefitof the bohdholder. It said to him, Irt efifect, "If the 
spécial tax (Joesnot payyour bonds* you must take your chance of 
obttijning the r^sîdue outof whatevfer indneys the county raay from 
time tô tithe feOi éllowed to raise by taxiation for général; oounty pur- 
poses," Thetfeondholdierrpust be presùmed to hiave takén his bonds 
with knowladgftiiJf the factthat the exjjanses and revenueis ôf thé'county 
would Tjâify from yfel" toyeafi and that riew expenses ûjight be ineurred 
or created-ï .f héreî was no gnaranty on *hé part of the stat* that the 
county expenspsfehoùldfeïnain a fixed and ùnvarying quantity, or that 
the législature WtiUild noti alterS theexisting mode of administering the 
oounty financés. The mosit thàt can consistently be clainjéd is that the 
state oannot^redufce the rate of taxation Ibr. gênerai ;county purposes 
which was in force wheU' the Missouri &i Mississippi, Railroad charter 
wasgratited, and this it hasnot done dr attempted to db. In point of 
faot the authorized ra toi iOf taxation for pounty purpoéea. is now gréa ter 
than it was.on Februiaity 20, 1866, and; as much as it was on May 13, 
1867, yM(k article Jj, § A; Act. Feb. 4, il864, and article 4, § 1, same 
act, (Sess.iLawS' Mo. 1S63, Adjourned Sess.: pp. 66,- 84.) The views 
that I hâve eixpressed on the point nowiiliuder considération are even 
more favorable to the relator than wouldiséem to be warranted by some 
expressions found in the case of U. S. Vi .Mmon Co.,, 99 V. S. 589. 
Inthe case cited the foUowing langUage was used: . 

"*i m * While tho debt Was authoriied, the powefof taxation for its 
payment wasliinited by théaot itaelt, atid the. gênerai statutéit in force àt the 
time, to tlie spe<;ial tax desigaated in the aot« ar^d such othertaxes, applicable 
to ttiespl^ect, «« theri toere dr might therec^f ter, hy, gênerai or spécial acts, 
iet pèrmitted." ; 

The italics are my own. From what^ Was thus àaid, it might fairly 
be inferréd that the rate lof taxation for county purposes in force on 
Februpry 20, 1865, may ibe diminished at will by the législature, 
without impairing the contract of the bondholders. But it is unnec- 
essary togo to that extentjiasthestate bas not reduced the rate of tax- 
ation for gênerai county purposes since 1865. 

4. The point is also made that both thé constitution of 1875 and 
the act of 1879 provide that the limitation therein iraposed upon tax- 
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ation for county purposes shall not apply to taxes levied to pay valid 
bonded indçbtedness; and from this it is argued that the taxation au- 
thorized by the act of 1879 had no référence to taxes levied to pay 
county bonds. The point made is without merit, for the following rea- 
son: It is well known thât, when the constitution of 1875 was adopted, 
many, or at least some, counties, had issued bonds under laws which 
permilted taxation to any amount for their payment. Other counties, 
like the respondent, had issued bonds under laws permitting the levy 
of a limited spécial tax for their payment. The proviso obviously had 
référence to such counties. It permitted counties of the first class to 
levy taxes to any amount to pay valid bonded indebtedness, and coun- 
ties of the secon<i class to levy one half of 1 per cent, in addition to 
whatever spécial tax was authorized to meet bonded indebtedness by 
laws enacted prior to the constitution of 187ô. But it does not au- 
thorize, côunlies which bave issued bonds under the Missouri & Missis- 
sippi Rail road charter to levy taxes ad libitum. Such counties may levy 
a spécial tax of one twentieth of 1 per cent. When that is exhausted, 
recourse must be had by the bondholder to the "gênerai fund," and the 
ta,x to create such gênerai fund is limited both by the constitution and 
statute to one half of 1 percent, annually. The counties hâve no power 
to overstep that limit; and, as a matter of course, no court, state or 
fédéral, can compel them to do so. 

It follows from the views heretofore expressed that the respondents' 
return must be adjudged siifficient, and the motion to quash be over- 
ruled. The return shows that Knox county bas levied a spécial tax of 
one twentieth of 1 per cent., ami in addition a tax of one half of 1 
per cent, loi gênerai purposes. More thau that it caunot be couipelled 
to assess. 



United States ex rél. nciDEKOPEB o. Maoon Cotjntt Court. 

(Circuit Court, JE. D. Missouri, N. D. September 13, 1893. 

No. 120. 

Application by the United States, on the relation of Arthur C. Ilniclfljopei-, 
for a writ ot' mundamim aguiùst ibe couuty court ot Macun cuuitty. De- 
nied. 

Phillips, Stewart, Cunningham & Eliot, for relater. 

W. H. Sèars and R. (J. Miivhell, for respondents. 

Thayeb, District Judfçe. As the questions which arise in this case are 
the saine which the court had occasion to cunsider and détermine on tlie 29th 
of June, 1891, in the eustern division of this district, in the case of U. S. v. 
Knox Co., 61 Fed. Kep. 880, (No. 1,188,) a copy of tlie opinion in that case 
is herewitb appended, tu lie Bled in tlie suit at har. It expresses suhstan- 
tlally the reasons wliich hâve influenced the t'O'irt to enter a judgmeut in ta- 
vor of the respondents, and to overrule the motion fora new trial. It luay 
not be out of place to add that ihe Views urged by the relator's attorneys in 
this case, as well as in the Davis.Case, were urged before tlie suprême court 
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by Messrs. T. K. Skinker and Joseph Shippen in the briefs flled by them in 
the case of U. 8. v. Countp Court, 144 TJ. S. 568, 12 Sup. Ct. Rep. 921. Al- 
tbough no mention is made in tbe opinion of the suprême court of the ques- 
tions thua presented and discussed. yet it must be presumed that they were 
considered and Uetermined adversely to tbe relator. 



Continental Ins. Co. of City ot New Yoek v. Insurance Co. of 
State of Pennsylvania. 

{Circuit Court of Appeals, Second Circuit Maroh 15, 1893.) 

l. Pbatjb— Evidence— Admissibilitt. 

In an action by one iasurance company against another, plaintift allégea that, 
through the fraud of an agent employed by both oompanles, it had paîd large 
amounts on marine losses which deleudant ought to bave paid; that tbe fraud was 
effeoted by shifting the rlsks after knoyvledge of disaster, — in some cases by rein- 
suring with plaintift rîslrs originally Insured by défendant, in othersTay substitut- 
Ing plaintiff for défendant as the original insurer, and in still others by concealing 
reinaurance effeoted by défendant npon risks, originally ins^ired by plaintiff, thus 
throwing the whole burdén of the lôss npon plaintiff. Held, that in proving the 
f rauds it was compétent to show that dnrlng the same period the agent was com- 
mitting a séries of similar frauds upoû other companies, for which; he was agent, 
for the benefit of défendant ; and that atl the entries madein his books by his clerks 
pursuant to his instructions, iu effeoting the frauds, as weU as the instructions 
themselves, both gênerai and spécial, were admissible as part of the res gestœ. 

a. Same — Account Booeb. 

It was proper to mark as exhibits the pages contatalng the f sise entries, and the 
f act that Buoh pages, as théy stood and as they went to the jury, contained other 
entries in no wise concerned with the case, was immaterial when the plaintiff only 
proved and read the fraudulent entries, and the objections taken were to thèse 
only. 

8. Samk— Evidence op Pbrjdred Witnbss— Corrobobation. 

It was immaterial whether certain entries, testified to by a witness whose former 
perjury was conceded, did or did not oorroborate his testimony, such évidence 
being offered and received, not as independent évidence, but as part of the te.itl- 
mony of the witness himself, — as memoranda made by him at the time, and sworn 
to be correct, of dates, names, figures, aud values, which no witness could be ex- 
peoted to oarry in mlnd. 

i. Same — Instructions. 

Certain évidence was intrbduced which would tend to show kaowledge by défend- 
ant of the frauds practiced in Its favor, if supplemented by other proof . But plain- 
tiff failed to so supplément it. The court chargea that no knowledge was proved. 
Reld that, in the absence of a motion to strike out, this charge was ail that was 
required. ■ ■ 

.5. Same— Evidence dp Datais. 

The dates when reinsurance was effeoted nowhere appeared on the books, and 
conld only be flxed by the position of the reinsurance entries, with relation to other 
entries which were dated. Held, that it was compétent, for this purpose, for a 
witness to testify from entries made by himself, although such entries disolosed 
other fraudulent reinsurances. 

6. Same — Course op Busjnbss. 

Evidence showing the Une of Insurance and reinsurance carried by défendant 
company du ring the yeair\(?as admissible as disolosing a gênerai course of business, 
whereby défendant was found to be reinsured when there was a loss to be paid, and 
. not to be reinsured, however. large its risk, when there was none; for from this 
fact, in connection with others, it might fa;irly be inferred that the résulta were 
secui-ed, not by sound jùdgment or good chance, but by fraudulent practices. 

7. Same. 

That défendant received the fruits of the agent'a frauda snfBciently appeared 
from the fact that in eaçh case of loss upon a risk insured by défendant, and osten- 
Eibly reinsured in part by plaintiff, the agent adjusted the loss, paid it out of fiïuds 
of défendant in his hands, charged the whole amount to défendant, drew a draf t on 
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Dlaintifl for îts proportion, creclited the prooeeds thereof to défendant, and sent 
plaintifl a receipt signed by him as agent, aoknowledglng payment of the amount 
received; and tnat when a loss was setUed he informed défendant that ttie trans- 
action was closed, stating its net loss after deducting the reinsurance, and, in his 
monthly statement, informing it that ont of its funds in his hands he had paid its 
whole loss by appropriating theref rom the amount of the net loss. 

8. Bame. 

It was immaterial that the moneys were not physically transferred by the agent 
to défendant oompany, or that, after he thus used them to extinguish its debts, he 
became and remained indebted to it for a larger sum tban the aggregate of thèse 
suma. 

9. Same. 

The fact that the agent had chargea the plaintifC with the amount of reinsurance 
on a certain loss, and had credited défendant with a like amount in cash, was suf- 
fioient prima fade évidence that he had paid such reinsurance forplaintiff, though 
it was not shown that he had, as usual, drawn a draft ou plaintiff, or that plaintiff 
had remitted the sum to him. 

10. Same — Adoption dp Anotheb's Pkaud. 

The fact that défendant was ignorant of the frauds at the time is no défense, for 
the rule applies that one seeking to avail himself of the advantages of the fraud of 
another, after knowledge of the fraud, must be held to adopt the fraud, though at 
the time he was ignorant thereof. 

Error to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

At Law. Action hy the Insurance Company of the State of Pennsyl- 
vania against the Continental Insurance Company of the Citj' of New 
York to recover $33,105, with interest. Défendant in its answer, by 
way of couuterelaim, demanded judgment against plaintiff for $5,252.88, 
with interest. Verdict for plaintiff in the sum ot $16,420.73, and mo- 
tion for new trial denied. Judgment for said amount, and for interest 
thereon, the whole amounting to $18,732.20. Défendant brings error. 
Affirmed. 

Butler, StiUman & Htibbard, {^Thomas H. Hubbard and John Notman,of 
counsel,) for plaintiff in error. 

Evarfs, Ohoate <k Beaman, {Treadwdl Cleveland, of counsel,) for défend- 
ant in error. 

Before Wallace and LacOmbe, Circuit Judges. 

Per Curiam. This is a writ of error by the défendant in the suit be- 
low to review a judgment of the circuit court for the plaintiff entered 
upon the verdict of a jury. The assignments of error impugn the rul- 
ings of the trial judge in adraitting évidence, and in refusing to instruct 
the jury to find a verdict for the défendant as to ail, and especially as to 
several, of the causes of action in controversy. Error is also assigned of 
some of the instructions given to the jury. 

The complaint contains 23 counts, each of which sets forth a différent 
.and distinct cause of action. Each of them charges that, by the fraud- 
ulent acts of an agent employed by both the plaintiff and défendant, the 
plaintiff was made to pay to a third party a sum of money which should 
hâve been paid by the défendant. The averments gênerai to ail are, in 
substance, that in the years 1882 and 1883 one Lorenzo Dimick was the 
gênerai agent at Buffalo of the plaintiff, the défendant, and also of the 
two other insuranoe companies haviug local agents in other places, who 
.accepted applications and issued certificates for marine insurance; that 
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thegéliëral agent conducted at Buffalo fhe Whole business of inland ma- 
rine Insurance for w several companîeSï aria, ïn the usual course of his 
busiHeôs, issued pûlioiesof insufance and effected reinsurances in behalf 
df the several companies for risks accepted by hiœ, or by the local agents, 
and adjusled ail losses arising in the business by drawing drafts on the 
cotti|iariy insuring, or! paying thenijand charging the amount against 
its moneys in his hands. Seventeen of the counts set forth causes of 
action of a similar character, and, in efféct, allège that, after Dimick 
had received information ofa marine péril affeoting a particular risk 
whîch had been iusured by the défendant, he fraudulentiy shilted the 
risk, or 9ome part of il, upon the plaintiff, by reinsuring it in the nanie 
of the plaintiff, and, when loss ensued which the défendant was in fact 
liajblei to pay, he caused the plaintiff to pay it as a reinsurance upon the 
risk; that each of the payments so made was received b^' the défendant, 
and wàs obtained through the fraudulent acts df Diniick, done with the 
intention of cheating and delirauding the plaintiff for the benefit of the 
deliendant. Thèse 17 causes of action relate to différent risks, and in- 
volve différent voyages, dates, and amounts. The fifteenth and nine- 
teenth Cotints contain similar averments, except that the risks were first 
insured by the défendant, and, al'ter inonnationof péril or disaster was 
receivetl, Dimick substituted the plaintiff as the original insurer. Four 
of the Qther counts, the twentieth to the twenty-third, inclusive, are for 
similar causés of action, except that they allège that risks were originally 
insured by the plaintiff, arid had been reinsured by the défendant, but, 
after news of péril or disaster, the reinsurance was concealed so as to 
relieve the de.ei]dant from the whole or part of its obligation. It ap- 
peared upon the trial that se| m rate books were kept by Dimick for each 
Company, in which the particulars of the insurances and reinsurances 
were entered; that the local agents who accepted applications and issued 
certiticates for insurance transtuitted reports, called "daily reports," to 
Dimick, specifyiug the particulars of the risks taken by thein; that the 
particulars ol thèse risks were entered in the books keptat BnH'ulo; that 
twicè in each week Dimick reinsured risks which had been taken by the 
local agents, distributing the aniount of reinsurance betweeu the several 
companies as he saw fit; and that rei)orts were lorwarded by him, show- 
ing the particulars of risks insured or reinsured, daily to the de.endant, 
and twice in each week to the other companies. According to hisoourse 
of business with the plaintiff and the défendant, he was to remit to each 
on the 20th of every uionth ail moneys in his hands belonging to it, and 
render to each a full abstractof his business with it, inoluding a state- 
ment of losses paid and the proofs relatiug to the same. The évidence 
authorized the jury to fi nd that in many cases, aftei" a risk had been in- 
sured by a loc^ agent with the défendant, or by Dimick himself, he re- 
ceived news of péril, by telegrani or otherwise, and would reinsure the 
risk with one or more df the other companies, by causing appropriate 
entries to be made in. the books, and, in some cases, would cancel the 
original insurance, and substitute one or more of the other companies in 
the place of défendant, and, if the risk had been originally insured with 
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the plaintiff, or either of the companiés other than the défendant, and 
reinsured in part with the défendant, would cancel the reinsurance with 
the défendant, and transfer it to otie or more of the ôther companiés; 
that in thèse cases the reports transmitted by him to the several compa- 
niés would not give any information ôf the real transaction, but only of 
the substituted insùrance; that wben a loss was incurred in any of thèse 
cases, he would adjust it oh the baSis of the frauiiulent insùrance or re- 
insurance, and obtain paymeut thereof from the company or companiés 
apparently liable thereîbr, by drawing drafts, or by charging the aniount 
against funds in his hands, thus exonerating the défendant to the extent 
to which he had fraudulently relieved it of its original obligation; and 
that ail this was done by means Of fraUdulent instructions by Dimick to 
his clerks, by fraudulent entries in hiS books atid papers, and by fraud- 
ulent statements in his reports and aCcounts rendered. Evidence was 
given by the plaintiff upon the trial tending to prove the particular 
frauds in suit; and also tending to prove similar frands by Dirûick, com- 
mitted in some instances as partof the same transaction, and iaothprs 
in a différent transaction j about thô same tinie, by which he «Mited 
losses of the défendant upon one or both of the other two companiés. 
The theory of the case for the plaintiff Was that thèse frauds wèré part 
of a deliberate System devised by Dimick to defraud the plaintiff (or the 
benefit of the défendant, from motives of personal interest on his part. 
The évidence did not show that défendant had any kiiowledge Of the 
fraudulent acts ofDimitk. 

In considering the àssignments of error, those only wiU be noticed 
which hâve been relied upon at the bar, and in the brief of the counsel 
for the plaintiff in error. As to those which relate to the admission of 
évidence, a few gênerai considérations are pertinent. In actions fonnded 
upon fraud, where intent is a necessary ingrédient, the largest latitude 
is allowed in the introduction of évidence, circumstantial as well as di- 
rect, to disclose the motive and prove the fraud; and any évidence hav- 
ing a tendency to prove the offense, though it may be slight, ié not in- 
compétent. Such actions necessarily give rise to a wide rangé of investi- 
gation, for the reason that the motive of the défendant is involvôd in the 
issue. Whenever the necessity arises for a resort to circunastaùtial évi- 
dence, either from the nature of the inquiry, or the failure of direct 
proof, objections to testimony on the ground of irrelevancy are not favored, 
for the reason that the force and effect of circumstantial facts usually and 
almost necessarily dépend upon their connection with each othér, and 
circumstances altogether inconclusive, îf separately considered, may, by 
their number and joint opération, especially when corroborated by moral 
coïncidences, be sufficient to constitute conclusive proof. Gisûe v. Bul- 
lard, 23 How. 172, 187; Hubbard v. Briggs, 31 N. Y. 518, 538; Bearda- 
ley V. Dmâey,m N. Y. 577, 581. 

The case of fraud is One of the few exceptions to the gênerai rule that 
other offenses of the accused are not relevant to establish the main 
charge; and it is the settled rule that, to establish fraud in a given trans- 
action, évidence is admissible to show the commission of similâr frauds 
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in simîlar transactions had with other persons about the same time- 
lAiicd^v. Claflin,7 Wall. 132; Butler v. Watkins, 13 Wall. 456; Insur- 
ance Co. v.Armstrmg, 117 TJ. S. 591, 6 Sup. Ct. Rep. 877. It was en- 
tirely co:(iipetent for the plaintiff to show that, during the period cov- 
ejred by the frauds in suit, Dimiok was committing other and a séries of 
similar frauds upon the other insurance companies for the benefit of the 
défendant. Ail the entries made in Dimick's books or papers by his 
clerks, .pursuant to his directions, were the acts of Dimick, and the en- 
tries themgelves, as weU as his instructions, gênerai or spécial, to the 
clerks, wçre verbal acts, and, as such, a part of the res gestas of the trans- 
actions which were sought to be shown. The évidence was thereiore 
properly admitted, which tended to show that, in shifting any one of 
the particular losses in wit from the défendant to the plaintiff, Dimick 
did so by reinsuring it in part with the plaintiff, and in part with the 
other two companies for wbich he was an agent: or which tended to 
shoTT that, in independent transactions occurring about the same time, 
he conamitted similar frauds, or attempted to, upon one or both of the 
othep t\([p companies; and the books and papers containing the entries 
by meaps bf which thèse frauds were in part effected, as well as testi- 
inony,of, the gênerai and spécial instructions of Dimick to his clerks, 
were. conapetent évidence. ; It is of no conséquence whether the évidence 
consisting of $uch entries was introduced and admitted upon a différent 
thebry of ite 43pmpetency; it was compétent for the reason stated, and, if 
it also tended to corroborate witnesses whose credibility was doubtful, 
that circumstance did not impair its competfency. 
, We prpceed to notice more particularly some of the rulings in adnïit- 
ting testimony which are cpmplained of. The pages from the insurance 
r^isters kept by Dimick contained, it is true, entries as to many risks 
which were in no wise concerned with this case, but no spécifie objec- 
tion was taken on that ground. The pages were offered and marked as 
exhibits, properly so, even if for identification only, and the plaintiff 
proved and read the entries upon them relating to insurances of risks 
taken on vessels which were the subject of the action. To thèse objec- 
tion was ta,ken as immaterial and irrelevant, and in the light of that ob- 
jection only is the action of the trial judge to be reviewed. He cannot 
be held to hâve erred in allowing the jury to see the entries as they stood 
on the pages, in the absence of a spécifie request that the other entries 
on the page should in some way be kept from them, and, in the absence 
of anytbing to that effect on the record, we cannot assume that he al- 
lowed entries which so plaiuly had nothing to do with the case to be 
read tp the jury. People v. Dimick, 107 N. Y. 13, 25, 14 N. E. Rep. 
178. The entries which were read to the jury against the defendant's 
objection were in each instance indisputably parts of the transaction in 
question, which was as much a reinsurance of the défendant as it was an 
insurance in the plaintiff. The proposition to be established was that 
reipisurances of the defendant's risks were effected with the plaintiff, after 
notice of disaster, to save it from loss. Dimick's relations with the three 
reinsuring companies were such that he waa able to effect reiusurances 
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in ail of them without exciting suspicion. The single fact that, in the 
case of the Ackley, for instance, where the défendant had $38,900 at risk, 
only the comparatively small sum of $2,500 was reinsured in the plain- 
tiff, might indicate the mère exercise of ordinary discrétion; but simul- 
taneous reinsurance of ail the amount at risk, (except $5,000,) in the 
other companies, might well be persuasive to the inference that he did 
80 after the receipt of information that led him tn believe the vessel was 
a loss, other évidence tending to show that whenever there was no loss 
there was no reinsurance. If the transaction, as plaintiflf claimed, was 
an effort to shift the burden of a known loss from the defendant's shoul- 
ders, it was net completed till ail that waa done by Dimick to efifectthat 
object had been accomplished. 

Whether the various entries testified to bj' the witnesses whose former 
perjury was conceded did or did not corroborate their évidence on this 
trial is not material on the question of their admissibility. They were 
offered, not as independent évidence, or received as such, but were a 
part of the testimony of the witness himself, memoranda made by him 
at the time, sworn to by himself to hâve been true stateménts when 
made, and minuting a multitude of dates, names, figures, and values, 
the détails of which no witness could be expected to retain in his un- 
aided memory. As such they were admissible in connection with his 
testimony. Insurance Co. v. Wddes, 14 Wall. 375. They were not 
"unproved copies of unproved accounts," as in Mining Go. v. Fraser, ISO 
U. S. 611, 619, 9 Sup. et. Rep. 665. 

To the refusai of the trial judge to strike out évidence as to instruc- 
tions given by Dimick to deduct certain percentages from premiums, no 
exception was taken, and it cannot be considered hère. The testimony 
as to the James Wade and the Gleniffer, not included in this action, was 
offered to show knowledge on the part of defendant's manager in New 
York of Dimick's practice of protecting défendant by reinsurance when 
he heard of loss or péril to the property insured. It tended to prove 
this if supplemented by further proof. Plaintifi failed to so supplément 
it, and the court expressly charged that no knowledge was provedon the 
part of the défendant, which is ail that was required, {Pennsylvania Go. 
V. Roy, 102 U. S. 451,) certainly, in the absence of a motion to strike 
out, or to instruct the jury that ail évidence as to thèse two vessels was 
to be disregarded. 

The testimony as to entries touching the Coyne, Jennie Matthews, 
Potomac, and California, vessels not in this action, was ofFered to prove 
dates of reinsurances which were the subject of suit. The dates when 
reinsurance was effected nowhere appeared, and it was not to be expected 
that any witness, even if he remembered the fact of reinsurances, could 
carry ail the dates in his unaided memory. It was only by the position 
of the entries in the books, relati^ely to other entries where dates were 
minuted, (such as acceptance of original risk, reports to the companies, 
etc.,) that the witness who made the entries was able to testify that the 
effecting of the reinsurance in issue was on, before, or after some calen- 
dar date. To an extent sufficient to enable him to fix such date, it 
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■wtïs ptqpiftetfoiithe witneserto testify frpnj; the entri^ifoehad himself 
màdejîftOdWe eannotrôttA tbat tlie testimonye^ceededt^ia,t lirait. If 
cooip^tfjit to proye Ibç 4fttes^ a^we aresatisfiejci }t was, it, was admissi- 
ble, altho^g})! itti tdso disçlo0ed other fraudulent reiiisurances. Dutchess 
Cb. v»^»«l!89tf|49 îf. Y.831, 326. 

The; dBftpd80<.?s protection againstinferences from the other frauds, 
IhusinGidenlaUj shown, Jay in A requçst to direct the jury to disregard 
them. But, «s we hâve beforg shown, it was entitled to no such direc- 
tion. The évilt#nce was proper for the jury to consider as showing fraud- 
ulent aets aîmitar to thpse whiçh, were the subjçcii pf complaint, and per- 
formed at tbftMroe tinoe. i The évidence showing the lines of insurance 
and reinsurance which the défendant had carried during the year in 
question-:wà8 jselevant and material. : Showing, as it did, a gênerai sys- 
tena oroouffseiof business,, the resuit of ivhich wfts that tne Continental 
was' tbufid tq be reinsured îfhenthere waga loss to be paid, and not 
to be reinfeurîsdv however large its risks, when tfaere was none, it was a 
faÉt frdm which, taken in connection with others, it might be fairiy 
infèrredthat thèse xesulfaiiwere secured, not by the exercise of sound 
judgment, nor by rare go^ ehaijceî but by fraudulent practices of the 
kind tôstified ;to by Diraicfc's aecomplicMS. 

; ;,The asaignment of error baeed upon the refusai of the trial judge to di- 
rect Biverdictfoï the défendant rests upôn the proposition that it did not 
appear by theevidencethst thedelendant had received the fruits of any 
of the frauds committed by Dimick upon the plaintiff. It was proved 
that in each case of a lossupon la risk irisured by the défendant, part of 
(Which had been ostensibly reinsured by the plaintiff, Dimick adjusted 
theloss, and;paid it to the asgjired o^t of funds of the défendant in bis 
liandsv«harg0d the whole amount to the défendant in his account with 
it, drew a draft on the plaiûtitï, for its proportion as a reinsurer, credited 
the proeeedsof the draft to the défendant; in his account, and sent the 
plaintiff a: réçeiptiisigped by him as agept for the défendant, acknowl- 
edging: payment of the amownt received. Whenever a loss was settled 
be in lormed the défendant that the transaction was closed, and of its 
îMst loss alter deduoting 'the reinsurance, by sending to it the "loss 
ptieket;^' and in each monthly staterat'Ut he infonned the défendant thfit 
QUt of its funds in Ins hands hehad paid its virhole loss by appropriat- 
ing therefrom only the amount of the net loss. 

The Kioneys thus received and applied by Dimick to pay the défend- 
antes losses were received by the défendant as completely, for ail practi- 
eal purposes, as they would hâve been if he had transmitted them to 
the défendant, and the défendant had paid them over to the assured in 
Bèttlement of the loss. Pmtt v. Foote, 9 N. Y. ^^3. The law looks at 
thesubstanceof the transaction, and isquite unconcerned aboutits form. 
The défendant got the benefit of thèse moneys becausethey were applied 
to iextinguish its debta to the assured, and because they increased its 
funds in the hands of its own agent. It is quite immaterial that the 
moneys were not physically transferred by Dimick to the défendant, or 
liiat, alter Dimick received them, and had used them to extinguish the 
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debt of the défendant, he subsequently becarae and remained indebted 
to the défendant in an àmount lài-ger than the aggregate of thèse moneys. 
Dimick not only assumed to act in obtaining them as agent for the de- 
fendant, but he appropriated them to diâcharge the debts of the défend- 
ant. The case is one for the application of the rule that he who seeks 
to avail himself of the udvantagës ôf the act of another, after knowledgë 
of its fraudulent character, must be held to adopt the fraud, although 
at the time of the act he was ignorant of it. The doctrine is elemèntàry, 
and prevails at law as well as in equity, that a person, though innocent 
himself, cannot retain an advantage obtained by the fraud of another, in 
the absence of some considération moving from himself. 

The assignment of error founded upon the refusai of the judge to di- 
rect the jury to find for the défendant as to the cause of action lor the 
loss of the cargo of the Manistee proçeeds upon the theory that the jury 
were not authorized to find for the plaintifif upon the uncorroborated tes- 
timony of the witness Richard Dimick, who concededly had testified 
falsely in respect to the same facts upon a previous occasion. There is 
modem authority to the effect that the question of the credibility of 
such a witn&ss'is entirely one for the jury, when submitted to them un- 
der prudential instructions. Dunn v. People, 29 N. Y. 523, 529; Peo- 
pk V. O'Ndl, 109 N. Y. 251, 16 N. E. Rep. 68. But this assignment 
of error is invalid because of the testimony of the witness Netf, a witness 
whose credibility was not impeached to the same purportasthatof Rich- 
ard Dimick. 

The assignment of error, because the judge refused to direct the jury 
to find a verdict for the défendant as to the cause of action for the loss 
of the cargo of the Nyack, proçeeds upon the ground that there was no 
évidence that the plaintifi' paid any part of the loss. It was not shown 
that Dimick had drawn any draft on the plaintifif for the amount of 
its reinsurance upon this loss, or that the plaintifF had remitted the 
amount to him; but it did appear that he charged it with the amount, 
and credited the défendant with a like amount in his cash book. As 
Dimick was the common agent of both parties, this was suflScient prima 
fade évidence that he had paid the reinsurance for the plaintifif. . If he 
had paid it, the case was as though the plaintifif had paid it. Unless he 
or the plaintifif had paid it, the défendant would not bave been entitled 
to be credited, as it was, for the amount. The assignments of error thus 
considered are the only ones which seem to require discussion. 

The judgment is afiirmed. 
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fiiCKHAM a d. V. Lake d al.* 
WUtrM Court, ir. D. Mississippi. December Term, 1883.) 

L Asaïa^n^àire vos Bisifit or CsaniTOBB— Vauditt— Fbotuioh for ATroRNarg!' 
Fbbs. ' 

An as9ignment lu Mississippi for tlie benefit of creditors empowered the as- 
■Igqee. " fpr Khe proper ezeoutlon of the trust, " to employ compétent attorneys " to 
défend apd protect the trust created herein, and this assignment, If the same ba 
assaiSed.!?' ;The nile annoonced by the state suprême court (Mamson r. Judd, 59 
His^. 9(t}, Is thatsuch a provision avoids the assignment If intended to proTide pay- 
meiit f or sérvioès to be rendered af ter the con voyance is ezeouted and reoorded, and 
for which the grantors are liable; but that it does not avoid the deed, if it iaonly 
intended, l^.apply to services rendered to the assignée in defending the assignment 
If attarïceo. luad that, on an issue as to the validity of an attachment issued on 
the grwqd.fbatthe assigninént was fraudulent in law, 'the court could not déclare 
that tho above,provisloii rendered the assignment void, and the question as to the 
purpdse of thé assigner was' for the j ury. 

•i Bamb— Tl»M «MF FlUNO CliiJMS. 

An, assignment for the beneflt of creditors, after dlrecting that oreditors named 
In a Oertalii sobedule should be prefert-ed in thelr order, further direoted that ali 
the creditors hamed in a certain other scbOdule should bè paid ratably, and that, if 
the namesjof finy oreditors bad been omitted from the latter scbedule, such acci- 
dentai OtaisélOtl should not debar them from sharing in the distribution, but that 
such creditors; if thelr daims were uasecured by coUatorals, or otberwise, should 
be entitledto share in the distribution "upon proper présentation of their ao- 
oonnts. " ;Se2oE, that the failure to flx any deflnite time within which such omitted 
créditera; must nie their claims rendered the assignment void. 

Il Bamb— Szol^sioji of. SBoraBD Cbbditors. 

The fàot tbat omitted creditors, whose debts were secured by ooUaterals or oth- 
«rwi8e,'weré exoluded ftom the beneflt of the assignment, was also fatal to its 
validity; for. In a gênerai assignment, creditors holding seourity cannot be entirely 
shut,out, but a r^asonable time must be flxed within which they may corne f orward 
flndàccè'a'nt'for their secùrïtiâs and présent the balance Of their claims, ot surren- 
der the-seoqrities and share in any surplus fund which may remain. 

4 ATTAOWKÇBjrT-r-FBAUDULBHT ASSIONMBNT— FlOTITIOOS DeBTS. 

In Mlssiisippi a gênerai^ assignment for the beneflt Ot creditors, which provides 
for tUepayment pf nctltiOus or simulated debts, is fraudulent and void ; and on an 
issue ag to,the validity of au attaobmeut spught to be austaiued on the grpund that 
the debtor bas made a fraudulent assignment, the question as to whetber any of the 
debt^ providéd for are simalated is for the jury to detet'mine. 
S. Sajiç-'Knowi.bdgb of ^ Qsa^tob, , 

"When fth'fisàlgBiment prd+idés for the payinent of a simulated debt, the presump- 

tion is'thatt'Uld^rantor'ktlëW tt, if the debt wàs created by him; but the presump 

tion;i8 rebuttable, and, on an issue as to the validity of an attachment sought to be 

silstailiied on the ground that thé debtor bas made a fraudulent assignment, it is a 

i Qbestioil for the jury wbether the grantorknew, or had reasonàole cause toknow, 

,! tha^ the debt was fiotitlous., 

0. Same— I*BoyikÔB Of Coubt ÏSd Jubt. 

Wber» an attachmient is soU^ht tb be sustaihed on the ground that the debtor 
bas made jan assignment wblph is fraudulent in law, the fact tbat the assignment 
la, on its face, oonstructivély fraudulent' and void, will not warrant the court in 
directiàg a verdict for the attaohing créditer, whën it appears that the attachment 
was in fact issued before the making of the assigpment; for, to sustain the attach- 
ment, it iB necessary for the jury to flnd tbat, at the time the attachment was is- 
sued, défendant contemplated making the assignment. 

At Law. Action by Bickham & Moore against Lake & Anstin, iu 
which an attachment was levied upon défendants' property. Among 
the grounds of attachment alleged in the afiidavit was the foUowing: 
"That they [défendants] hâve assigned or disposed of, or are about to 

«This case, cited in Estes v. Spaln, 19 Fed. Kep. 716, is now publlshed by request, 
the opinion not havlng been heretofore received for publication. 
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assign or dispose of, their property or rights in action, or some part 
thereof, with intent to defraud their creditors." Défendants did in fact 
make an assignment of their property shortly after the issuance of tlie 
attachaient. The deed of assignment was read to the jury, and the 
question now arises oTi plaintifs' naotion to instruct the jury that the 
Bame is fraudulent in law, and, on the proofs, also fraudulent in fact. 
Denied. 

Suliwan & SiiUivan, for plaintiffs. 

Shck & Longstreet and Lamar, Mayes dt Branham, for défendants. 

HiLL, District Judge. The questions now presented for décision arise 
upon plaintiffs ' motion asking the court to instruct the jury that the deed 
of assigriûient read to the jury is fraudulent in law, and, from the proof, 
fraudulent in fact; 

For thereason that the assignment contains the foUowing provision: 

"For the proper exécution of this trust, said second party may also employ 
and retairi'competent attorneys to défend and protect the trust created herein, 
and this assignment, if the same be assailed, and pay tbem a just andreason- 
able compensation for their services." 

- Thi6 provision, it is insisted, renders the assignment on its face void and 
fraudulent, and will of itself sustain the attachment. Without stating 
what construction I might place upon the effect of this clause in the as- 
signment, had there heen no ruling upon the question by the suprême 
court pf the State, I will conform my ruling to thatof the suprême court 
of the State, which had been rendered prior to the exécution of this as- 
signment, ^nd upon which the défendants, or their attorney who drew 
the cqriyeyancQ, had a right to rely. The ruling of that court will be 
fpund inithQ:case of Mfittison.v. Judd, 5;9 Miss, 99, in which itisheld 
thatj.ifsuçljia provision isintended to provide paym.ent for services to 
berendç^ed after the conveyance is executed and placed on record, and 
for whichi the grantors are liable, it will render the conveyance fraudu- 
lent aijd; iVoidj but if it is intended only to apply to services rendered to 
the assignée in defending the assignment, if attacked, it does not render 
the conveyance fraudulent and void. Therefore this ground to sustain 
the motion will be overruled, and the jury will be instructed to consider the 
évidence in relation to the purpose of executing the deed. 

The assignment, after providing for the payment of the costs and ex- 
penses incurred in executing the trust, contains the foUowing provisions: 

" Said second party shall next, with reasonable diligence, out of and with the 
residue of said proceeds of said sales and collections, pay off and discharge in 
f ull the several debts due frpm said Lake & Austin, and set forth and described 
in Schedule C, hereto annexed and made a part hereof. He shall pay off and 
discharge said debts in f ull in the order in which said creditors, and the said 
dëbts due them, are written and numbered, and according to the priori ty in 
said Schedule C given. If the said proceeds of such sales and collections be 
insuflicient to pay off and discharge In f ull ail and singular the said debts in 
said Schedule C, set forth and described in the ordér, and according to the 
prioçity tberein given, then he shall pay off and disehaige in full the debt 



894 FEDEBAt BEIiiOBTEB^ VOl. 51. 

Bttt thêretn'tstated and mentioned» then the second, and so continue, and 
pay off as tnany of said debts as sald proceeds sliall be snffident so to do>" 

iÀftër the payaient iti Ml of thé debté due to credîtprs mentioned in 
Scjifâtlle Cj thë' aàkigrifaint fbrther prbvides tbdt the assigh&é shall, 
WithWà?0nabïé'd.iî%ièice, tJay oveFànd distribul^ ail the resldue of the 
riiBliey'ifi'his hàïids to ànd àrtïong 'ail thè other credîtorè of Lake & Aus- 
tin, mentioned and described in Scbedule A, except that those named 
in Sch^duje C(^hn are also set put in Schedule A) as préferred creditors 
shall rècèîv'é'nbth'ihg'ftij'ther ôr bthér than thé surhs provided in section 
4 in the assignaient, ratably and in proportion to their respective de- 
.tnaQd9'îi,'j:j ■;.,■,. ' , ::,,- , ■ 

"iFiiOl^ldedl; hoWever, that if the name or names of any créditer or crédit» 
or^:9fiSJii,i|(} Qrin of Liike & Âustin (laye been omitted from bcliedule A, that 
accidentai and unintentiunal otnission of the nnrne of siicli credjtor shall iiot 
o|)erale to debar and preclude tliem frora sharing in tive distribution no^ 
héré Ipi'OVldetl fiûJ^ creditot-s whose debts are unpreferrèd în Schedule A, but 
suchiQniitted. creditprst if.tbeirclHinisbe unsecured by coUaterals or other- 
wl8e,iarebereby incUidediiï Schedule A. and who are not mentioned and der 
BcribPd aftpreferired in Schedule C, heretoannexed.and sliall, uponproper prés- 
entation of their accounts against said Jlrm of Lake & Austin to said sec- 
ond party as assignée herein, sliare fairly and ratably in the distribution pro- 
vided for said créditons whose names and debts are provided in Schedule A, 
and wJiuse names an<l deblfs ^^ not prefèrred herein . " 

It îs insisted that the assignment is fraudulent and void, for the rea- 
Bon that no time is âxed in which thèse omitted creditora shall présent 
their cliaittis, and that thè' assignée may, nnder thé assignment, post- 
poné payment to the unsecured créditons for an indefinite time, and au- 
thorities are referred to to euslain this position. The authorities referred 
tb ail are in cases in Whièh a release of thé balatlceof thedebt is pro- 
vided for^ ahd in which no time was fixed for presenting the daim 
witb thè release, and in which ho distribution coald be made until it 
was asééttained Who would, or Whb would not, aCcept the terms. So 
far as it rèlàtéà to the creditors whose names are set out in Schedules A 
and C, the direction îs that the payments be made with reasonable dil- 
igence.-^that is, as soon as themoney shall be realized from the sales 
and collections.-^and that is directed tô bè donc with reasonable dis- 
patch. Th6 diffieulty arises with regarii to the creditors whose ftaraes 
are omitted, and who are entitled to the distribution provided for among 
the creditors whbsé names are set forth in Schedule A. No tinié is fixed 
for th«ir présentation, and either thé distribution must be postponed 
untjl the assignée shall ascertain whether or not ail those omitted cred- 
itors hâve presented theirclaims, or hâve declined to do so, which is 
an indefinite time, or, if the distribution is made, those who had not 
presented their daims will be debarred from receiving anything under 
the distribatibi^; and, alithough the cases referred to and relied upon 
were ca^es in which a. release of the balance of the demand was a con- 
dition for: payment, the reason of therule will apply to the defeot in 
the assignment. As héld by the suprême court of this state in the case 
of Mayer v--^ield8, 59 Miss. 107, there should be a time fixed for the 
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présentation of s\;icb debtp,-+-not too short norjtoo long a time., This is 
necessary in çrdet that the distribution shall be made within a reâson- 
able time, and fc>i? tbe benefit of the omitted creditors. 

There is another vice in; the assignment which, though not pjîessëd in 
argument, is, in ipayiopinion, equally fatal to this assignment, and tbat is 
that it excludes from payment creditors who hold oollaterals or are nat 
otherwise secured. This is a gênerai assignment, purporting to, and it 
is admitted, conveying ail the assiguor's property and assets, and, 
whiie the assignor bas a rigbt to prefer ofie créditer over another, he bas 
no right to exolude any from participation in any surplus which may 
remain^ The holding of collaterals, or holding any other security, is 
npt a paympnt of thç debt- Tbe créditer may sue and obtain juilgment, 
and hâve e3:ecutipn, but, as a matter ofcouirse, must account foror re- 
turn tbe coUfiterals or seçuçities. The collaterals may be insufficient, 
and qf but little value, or they may not be due and payable for a con- 
sidérable; tiine» hence^ in a conveyance of this kind, there must be-a 
reasonable tiçE^ giveuj— ^not too long nor too short,^ — in which tbe cred- 
itor holding, the, (jpjlaterals, or other securities, can come forward and 
account for bis securities, and présent bis claim for any balance that 
may remain, or surrender them to the assignée, and share in any sur- 
plus fund which may remain. The want of this provision, I am satis- 
fied, renders this assignment fraudulent and void in law. 

It is insisted that the proof shows that the secured debts in Schedule 
C, or some of them, are fictitioiis and simulated,,and therefore the court 
should instruct the jury to return a verdict in favor of the plaintiffs. 
Whether an/ôf thèse debts are fîctitiousor siniulated is a question to be 
determined by the jury from tbe évidence. I am satisâed that under 
our attachmçnt laws, which require the courts to construe them favora- 
bly in the promotion of the rights of creditors and for the détection of 
fjTiud, iwheh fictitious or simulated debts ace secured to be paid in an as- 
signment like the présent, it is a fraud upon the right of creditorsy and 
yrill sustain an attachment. The question as to the rights of creditors 
whose délits are valid under such an assignment is decided difFereïitly in 
différent States. I apprphend that, in those states where this right is 
maintained in favor oï bona fuie creditors, tbe assignée is held to be a 
purchaser for value witboiit notice. The opposite doctrine preyails in 
this State, and I think it must foUow that a gênerai assignment like the 
présent, prbviding foi- tbe payment of fictitious or simulated debts, is 
fraudulent and void for ail purposes. The question is, what are simu- 
lated and fictitious debts? To be held such, the debt must be fabricated 
and truraped upf must bave no considération to support it, mufet tbe a 
pretense,and nothing more. For the assignment to be rendered void on 
this ground, the conveyance, debt, or assignée debt must hâve been in- 
serted by the grantor with a knowledge that it was not a real and valid 
debt, or that he was so careless and négligent in ascertaining whether or 
not it was a fictitious debt as to estop him from denying his knowledge 
of its invalida ty , and not an honest mistake. When debts are provided in 
tbe assignment to be paid which are not valid, and are simulated debts. 
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the presumption is that the gl^ntor knëw it,- if 'it ië a débt creatèd by 
him, ând for the reâBon that a man is presuâiea to know his own lia- 
bility, but, like ail othér presumptions, aresubject to be rebutted by évi- 
dence, and are not conclusive. The questions as to whether or not 
thèse debts as stated, or any of them, are simillated and fictitious, and 
'whether or not the défendants knew, or had reasonable causé to know, 
their invalidity, are for the jury, so that the motion asked cannot be 
givenon the groundlast stated. 

Had the assignaient been executed before the issuance of the attach- 
ment, I would feel itmy duty to sustainthe motion and givé theinstruc^ 
tions asked; but it is admitted that the attachment was issued before 
the assignnient was éxeCuted. Tô sustain the attachment on the ground 
that the assignment is in law fraudulent, the jury must be satisfied 
that, at the time the attachment was issued, the défendants, or one of 
them, must hâve coûtetoplated making the assignment. This must be 
determined by the jury from the évidence, and thereforethé motion to 
give to'the jïiry thé peremptory charge to return a Verdict for the 
plaintiffs is overruled, but the jury will be instructed as to the raies to 
be observed in making their verdict. 
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(CinsuM Court, s. p. CciUfornia. September 6, 1893,) 

1. CtitBKB OP COUBT— FeBS IN KBVBsnB Cashs— How Paib. 

Tho " reœivlng, keepitig, and payittg oUt " of money by the (A&jfk under an èxecn- 
tiOD issued on a judgment io an action under the inter^nal revenue lawB, fjor whlcb 
Eev. St. g 83â, allows the olerk 1 per centum commission, (3 in Calif prhia, by section 
840,) is a service rendei^ad the çoveiiiment, for whioh the governttieiit is liable ; and 
Buch commissions are to he pau), under section 3216. through thé colléctor of inter- 
nai revenue, into the treasury, as are the clerk's fées, that are taxed and included 
in the judgmest and colleeted from the défendant. XX. S. v. Cigars, ètc.^2 Fed. 
Eep. 494, disapproved. 

2. SÀMB. 

Rev. Si.Sg 839, 842, 844, 857, provfdlug for the rétention of fées hj clerts and 
otber of&cers until the maximum of, their compensation: is reached, apply to fées 
other thaiii those for which the govemntent is responsible, and whicb are to be 
pàid OUt of the treasury under the provisions of section 85Q. 
S.'Samg. ■■ ' ' ' 

Services rendered the government by the clerk or otiter ofScer of the court in 
suits by it, for which the law flxes certain fées, render the government liable there- 
f or, whether it succeeds in collecting its legltimate cOsts from the défendant or not. 

At Law. Action by the United States against Henry Wolters and 
others. Heard on the application of the clerk of the court for the dis- 
tribution money paid into the registry of the court in satisfaction of a 
judgment in favor of the government. 

M. T. Allen, U. S. Atty. 

Ross, District Judge. In this action, which arose under the internai 
revenue laws of the United States, a judgment was recovered on the 19th 
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»f December, 1891, by the United States for the sum of $15,893.50, 
including taxed costs, among which were clerk's fées amounting to 
$77.40. Execution was thereafter issued upon the judgment, under and 
pursuant to which the marshal coUected, and, on the 19th of August, 
1892, paJd to the clerk of the court, in satisfaction of the judgment, the 
following amounts : 

Amount of judgment, inclnding taxed costs, ... $15,898 60 
Amount of interest from December 19, 1891, to February 12, 
1892, being the date of the collection by tbe marsbal of $2,- 

063.02. at 7 per cent., - 166 87 

Amount of interest on $13,897.35, being the balance unpaid on 

February 12, 1892. at 7 per cent., - - - - 605 32 

Costs of writ and costs accrued since judgment, • • 8 80 

Clerk's commissions, - - - • • • 831 70 

Total, $16,906 19 

The derk deposited the foll sum so received by him in the registry 
of the court, and uow asks that the proper order for its distribution be 
made. It is contended on his behalf that the $331.70 paid by the dé- 
fendants in the action as clerk's commissions should not be paid to the 
coUector of the district, but to the clerk directly; and that is the ques- 
tion for décision 

It is qùite dear that the fées allowed by law to the clerk and other 
officers, except those which are directed to be paid out of the treasury, 
are to be retained by the ôfBcers, when received, up to the limit fixed 
as the maximum of their compensation. Rev. St. §§ 839, 842, 857, 844. 
By the last section cited it is provided — 

"That every district attorney, clerk, and marshal sball, at the time bf mak- 
ing his balf-yearly return to the attorney gênerai, pay into tbe treasury 
* * * any surplus of tbe fées and émoluments of his office which said- 
return sbows to exist over and above the compensation and allowances au« 
thorized by law to be retained by him." 

Section 856 of the Revised Statu tes provides that "the fées of district 
attomeys, clerks, and marshals, * * * jq cases where the United 
States are liable to pay the same, shall be paid on settling their accounts 
at the treasury;" and by section 3216 of the same statu tes, it is declared 
that "ail judgments and moneyfi recovered or received for taxes, costs, 
forfeitures, and penalties shall be paid to collectors as internai taxes ara 
required to be paid." It is to be observed, with respect to sections 839, 
842, 844, and 867, siipra, that the fées the officers named are allowed 
to retain until the maximum of their compensation is reached are fées 
other than thoee for which the United States are liable, and which, con- 
sequently, are to be paid out of the treasury. The commissions in ques- 
tion were allowed to the clerk by virtue of sections 828 and 840 of the 
Revised Statutes, fixing the fées to which the clerk is entitled. Under 
and by virtue of those provisions of law, there were taxed and included 
in the judgment in this case clerk's feea for services rendered the plain- 
tiff in the action, amounting to $77.40. For those services the govem- 
ment, at whose instance and for whose beneût they were rendered, was 
v.5lF.no.l3— 57 
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uodqubt0d|y liable at ,thf rpi^es &ced by ,the statut©. In aduJition tq the 
çQSts thiusincurred, wbiph the plaintiff, as the successful p^rty^ vyas en- 
làtled torecoyer from,,thei;fiefendants, ^nd which werç, susceptible of 
taxation beçause ascertainftble, section 828 allows the clerk, " for reççiv- 
ing, ^e«pi^, tjnd payipg put money, in pursuance of any statu té or ordèr 
of court, one per centum on the amount so received, kept, and paid out." 
In Çalifp^ia this per centum is, by section 840, declared to be 2. Sec- 
tion 825 of the same statulea epacts thai— ^ 

"Xliere shall be taxed ànà ;^aid to every district attorney two per centum 
Upon till moneys collected or realizèd in any suit or proceeding arising under 
the rçivenue lâws, and coridifcteO by him, in whlch the United States is a party, 
wbiçii'isball be in lieu of ail costs and fées in sUch proceeding." 

\âaâ, in respect to this feection, the suprême court said, in the case of 

£ÏJ^;S.^;|X S., 99 y. S. 234: 

.'(ThctjSeçtjon wa^po 4oobt Jntended to esteblish a rule of compensation as 
bétwéôp tïië gôverriraerit jm when he bas been auc- 

cès^fy|;'fie;gétis a cùmtniiâtôb of two per cent, lor collection» but leaves him 
bis oMihiVy îBtatlitory fee'f <}f'$20, uUowed bysection 824 of tlie Bevised Stat- 
uta%3 where ttothing is tcalized." 

This would seem to iniîicate, not only that the govérnment is liable 
for ^e,2 per centuni tlji^as allowed to the district attorrièy, but also 
thçit tJ)|Ç(defçnjlant is ijot |iable therefor; for it can hardly bé that the 
défendjapt-i ih the everit 't|ie govérnment is successful in the suit, can 
be twi<!e iiab|e for thé ssunç service of the district attorney; that is to 
say, for a docket fee taxed and included in the judgment, and also for 
2 per ceïitum upon tht! apiount collected and paid in upon the judg- 
ment. T)ie "receivingikèejjiiig, and paying out" of the money received 
by the elerk under the exécution in question was for the govérnment, 
not for>the> défendants; for which the statute referred to déclares the 
clerk shal] be entitled to 2 per centum of the amount so received, kept, 
and paid outi Conceding tbat this commission was properly collected 
from the défendants as accruing costs, it is difficult to see why it is not 
as much required to be paid through the collector into the treasury, to 
be theré disbursed, as the clerk's costs, that are taxed and included in 
the judgmenti and collected from the défendants. It is not hère con- 
tended but that those costsishould be paid to the collector, and by him 
into the treasury, to be paid to the clerk upon the settlement of his ao- 
, counts, pursuant to the provisions of section 856 of ,the Revised Stat- 
ntes. Services rendered tbe| govérnment by the clerk ; or other ofHcer, 
for which the law déclares itheofficer is entitled to certain fées, necessarily 
renders the govérnment liable therefor. If it is successful in the litiga- 
ti6n, and sùcceeds in coilecting its legitimate costs froin its antagonist, 
itisreimbursed, but! ia noae the less liable to the officer rendering it 
the service. 

I am not unmindful of the fact that the learned circuit and district 
judges for the eastern district of Pennsylvania in the case of U. S. 
V. Oigars, etc., 2 Fed. Rep. 49é, -took a différent view of the question. 
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After referring to sections 823, 828, 839, 842, 844, and 856 of the Re- 
vised Statutes, it is there said: 

"The art of July 13, 1866, (Kev. St. § 8216.) which provides «that ail 
judgments and moneys recovered or received for taxes, costs, forfeitures, and 
penalties shall be paid to collectors as internai taxes are réquired to bè 
paid,' effects no change in the existing la,*, except to require the costs, wliich 
belong tu the government, to be paid into à ditTerent deiiartment iii internai 
revenue cases. Thèse costs consist in expenditiires made by it during the 
progress of snits, and tax«-d to and recovered fruin défendants on its account, 
and tliis, manilestly, was its only purpose. It does not réquire the nflaters' 
fées to be thus paid over, and no pioper object is discoverable for such a re- 
quireinent. The fées beloiig to the otficers, as the émoluments pf their 
oflSces." 

ïhe taxed costs include not only expenditures made by the govern- 
ment during the progress of the suit, such as the payment of witnesses, 
etc. , but the légal fées of the clerk and other ofRcers for services rendered 
at the instance and for the benefit of the government, for the payment 
of which the latler is therefore neceasarily liable. Such fées of the 
clerk in the case now before the court amounted to $77.40, and were 
taxed and included in the judgment and recovered from the défendants, 
and it is not suggested in the présent case that they are not properly 
payable into the treasury through the coUector. I can see no justifica- 
tion for the collection from the défendants of the commissions allowed 
by law to the clerk and other oflScers, except upon the ground that they 
are a part of the costs to which the government vr&s necessarily and 
legally subjected by reason of the suit, and recoverable as accruing costs, 
because not ascertainable before payment of or on account of the judg- 
ment. If 80, they are as clearly embraced by the word "costs" in sec- 
tion 3216 ot the Revised Statutes as the taxed costs. Nor do the fées 
or commissions of the officers belong to them without qualification. To 
the limit of the maximum of their compensation they do, but, when 
that limit is exceeded, both fées and commissions belong to the govern- 
ment. The government, therefore, has a contingent interest in ail fées 
and commissions allowed and received by the clerk and other oflScers re- 
ferred to, and, when such fées or commissions are allowed for services 
rendered the government, it would seem that the government must be 
liable therefor. In my opinion, the entire fund in question should be 
paid to the collector of internai revenue for this district, and an order 
to that effect will be entered. 
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In re Carrier et al. 
(IHstilet CoufU tV. D. Pennsylvania. August 19, 1892.) 

BAKKSTTFTCT— DiSTBIBUTIOl?— ASSIQNMENT OP LiBNS. 

A créditer who has attaohed property of his debtor within four months prior to 
the commencement of bankruptcy prooeedÎDi^s la not bound, under Rev. St. § 5075, 
to exécuté au assigument of bis lien to tbe iassignee, as a condition précèdent to 
sharing in the distribution of the bankmpt's estate, when he has.refrained from 
enforcing ^nch lien in obédience to an injunction from the bankruptcy court; for 
the attachment, being void or voidable undeï: section 5044, doés not corne within 
the provisions of section 5Ô7S. 

In Bankruptcy. Swr exceptions to the regîster's report. The former 
opinions of the court upon questions arising in the same proceedings are 
reported iii 39 Fed. Rep. 193; 46 Fed. Rep. 850; 47 Fed. Rep. 438; 
48 Fed. Rep. 161. Exce'ptions sustained, and report modified. 

Thomas B, Alcoi-n und Lyon, McKee & Sand-erson, for créditer. 

LeOT.Bird Dw^", for assignée. 

BcFPiNGïoN, District' Judge. E. G. Carrier has excepted to the report 
of thé xegister in thathe has refused to award him $6,101.84 as a div- 
idend upon a note mad© by John Carrier, one of the bankrupts, and 
owned by the exceptant. The register has found the note was a valid 
debt, and Carrier is theréfore prima fade entitled to the divideiid. This 
the register bas feiled to; allow him for the folio wing reasoris : In the 
circuit court of Bay county, Mich., on May 22, 1874, E. G.: Carrier 
issued «B attachment against John Carrier, by virtue of which personal 
and «eal bropèrty, in excess of the présent claim, was attached. He is 
of opinion that E. G. Carrier never having assigned his right in said 
attachment" to the assignée, as provided by section 5075, Rev. St.,:he 
shbuld bedèb&rred'from sharing in this fund. Had thê case ènded hère, 
we must fînd the registei"! correct; but there are other facts which materi'^ 
ally changé the question, The pétition in bankruptcy was filed' June 
11, 1 1874, and the adjudication made June 22d; the attachment was 
theréfore cl early within the four months' voiding clause of section 5044, 
Rev. St. Whether voidable or void we need not inquire. If not void 
^80 facto, it was without dbubt voidable, and conferred on E. G. Carrier 
no enforceablë^ rightsi whatever against the assignée. On September 12, 
1874, pending the appoiritmeht of an assignée, Andrew Fi Baum, a 
creditor of John Carrier, presented a pétition to this court praying for an 
injunction to restrain E. G. Carrier from prosecuting this attachment, 
and alleging the same was void. His prayer was granted, and an order 
made as follows : 

"And it is f urtlier ordered that until tbe décision of this court upon the said 
motion the said parties against whom an injunction is prayed are restrained 
* * * to abstain from any and ail interférence by exécution, levy, sale, 
or any other manner whatever with the property or estate of the above-nained 
debtoi', John Carrier." 

This injunction was served on E. G. Carrier, September 14, 1874. 
He made no answer to the pétition, and has obeyed it; his attorneys in 
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Michigan înstructing the sherifif not to proceed thereon. Carrier has 
never realized anything upon it, the assignée took no steps to repudiate 
the action of the creditor taken prier to his appointaient, and the injunc- 
tion is in force to-day, presumably with his consent, and at any time he 
could hâve had it made perpétuai, as prayed for. 

The attachaient having been made within four months néxt preceding 
the commencement of the bankruptcy proceedings, we are of opinion 
(this court having enjoined Carrier from proceeding on his attachment, 
and he obèying our order,) that it would be very inéquitable to pow 
présume his claims had been satisfied because the sheriff had attached 
suflBcient property prior to our order. Nor do we think that this case 
comes within the spirit, or even the letter, of section 5075, requiring 
a conveyance, etc. That statute was evidently passed to covêr v'alid 
claims against the bankrupt, not void ones, and to aid in disposing of 
the bankrupt's estate to the bést advantage. It was not meanl to apply 
to cases where there was no lien, where the process of attachment was 
within four months of the bankruptcy proceedings, and where there was, 
in fàct, nothing to convey or release to the assignée. There was nojrea- 
son 'Why such claims should be conveyed. It was the duty of the' as- 
signée to void theni entirely as being invalid, under section 6044, and not 
to takfe a convej'ànce or release of them as being valid, under section 
5075. Such release by E. G. Carrier at any time, of ail claims. under 
the attachment, wonld hâve conferred no rights on the assignée which 
hé didj not already possess; and, if the attachment were a hip.drahtje to 
the sale of the bankrupt's lands in Michigan, this court could and would 
hâve granted the necessary relief. The fact that it was not asked l'or by 
the vigilant assignée shows there was no trouble from it. i >; * 

The burden of showing some sufficient reason why E. G. Carrier shotild 
not be paid the dîvidend upoiï his note rests upon those objectiiig'thei*eto. 
We are of o|)inion they hâve failed in meeting this burden. The surà of 
$6,101.84, being the pro rata share of E. G. Carrier's third claim, is 
therefore awarded hitn, and to that extent the exceptions are sustaiiied, 
and the register's report modified. i nir . 



' 'EmtÈSB et d. ». Chambbeb à McKeb Glass Co. 
,;^^fa;o«ftt Court, Tr.D.;i>«»H««l»onte. August U, 1893.) 

t. pATnm FOB INVBNTIONS— EXTEKT Wf 'CJLAraS— GI<AS8-MBLTIÎI0 TaNKS, 

Luttera patent No. 361,0&t, iseuèâ Jaly 11, 18S3, to 0. W. Siemens, as asst^ee of 
Fredeiffpk^eiaçns. oover "a tank for>thâi,(!oatinuous,inelting of glass, haviog gas 
and air potiM, Ma of tbe deptb herefo described, for the purpose of forming. below 
the uppkr flbtd, portion of tbs met«l(!a':layer of métal in a semifluid or panlally 
aolid coni^Won, as and for tbe purposes described. " In bis speciflcatioag tbe ap- 
plicant atàteU tbat " in tbe fusion of windo w or otber white glass there is a cobtin- 
nous dMcendiOg and ascending morèmeat bf tbe particles througbout tlie mass, as 
Is pfovedbs tb9:wearing avray of tbe.bottoms of sballow tanlcs. Tbe advantage to 
be obtainedffbm increasing tbe depttrof the tanks will be tbe formation of a layer 
Of cbilled'iÉtâais at tbe bottom, at VKbicli point tbe movement of particles ceases, 
whereby the bottom blocks will be pro^cted from wear, tbe présence of stone in the 
glass aVdiaéd, and a larger proportion bf first-quality glass be produced. " Held, 
tbat the incréased deptb of tbe tank Va&'only for tbe purnoses hère specifled, and 
did not, and xyas not Intended to, proride for tbe àlleged discovery of tbe so-caUed 
"vertioal flning** of the glass. 

t. SAMie— NovBLtr— Pbior Art. 

The fluid layer and its function, as ^U as the ascending and descending motion 
of tbe ^articles, were known in the prior state of the art, as sbown in tbe Oranger 
patent, <1873,) No. 80,033; the Leufffi:«n patent, (ISTO,) No. 103,208; and tbe folloW- 
Ing foreign patents to C. W^. Siemeiw; Knglish, (18Q8,J No. 1,173; Frencb, (1876,) 
No. 110,135; Italiàn, (1877.) 

■.Sahs— Anticipation. 

Tbe patent wa* antioipated by the Solglan patent of 1877 to C. W. Siemens, wbtoh 
not only showed a tank èzceeding 18 liicbea in deptb, but met every otber require- 
ment of the olàim and spécifications. 

4' Bahe— iNrniNomfBKT'-BDRDBK or Pkoof. 

Theburden lapn complainants to prov» that defendant's fumaoes perform tho 
fonctions coVerM by tbe patent, and it is InsufHcient to sbow that theoretically (hey 
•hould do 80, ov Oerely to meet doïendànt'a proofs as to tbe aotual fact 

In Equity. Sait for infringenaent of patent. Bill dismissed. 
Kerr & Ourtii and Cfeorge H. Christy, for complainants. 
JaiMê I. Kay and Franca T. Chamben, for défendants. 
Before Buffinoton, District Judge, and Acbëson, Circuit Judge. 

BOFFINOTON* District Judge. Tbis soit is brought by (îeorge H, Ben- 
jamin, in the name of Frederick Siemens, of Dresden, Germany, and 
Alexander Siemens and others, executors and trustées of Sir William 
Siemens, late of Westminster, England, against the Chambers & I^IcKee 
Glass Company, of Jeannette. It is for an alleged infringement of pat- 
ent right in défendants' using what are known as "deep-tank" fumaces. 
The questions to be passed'upon are of grave importance, involving, as 
they do, the right to use for continuous glass melting any tank of a depth 
of more than 18 inches. In view of its far-reaching results, the case de- 
«erves, and bas had at the hands of the court, a patient hearing of the 
ftble and interesting arguments, and a laborious examination of the tes- 
timony and questions raised. A brief résume of glass melting will lead 
to a more intelligent understanding of the controversy. Formerly glass 
■vas melted in pots about 39 inches deep. They were expensive to con- 
struct, and subject to fréquent breakages, caused by the variations in 
température between the melting and working processes. They were 
charged with batch or materials for making glass, plaued in furoaces and 
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subjected to great beat, the batch renewed as the melting went on, until 
they were fiUed with molten glass, when they were allowed to cool, and 
the glass grew stiff enough to worfe, Tllis intermittent process resulted 
in great loss of time, fuel, and material. There are four processes in glass 
making-^First, melting; second, clarifying or fining; third, planing; and, 
fourih, wotkiag out. The tending of inventive minds for the last 30 
years to overcome thèse difRcùlties bas been towards tank furnaces. By 
means of them pots bave been dispensed with and a continuons method 
of working reached, the batch being constantly fed at one end and worked 
out at the other. In large measure they bave revolutionized the glass 
business. Thèse tanks hold great beds of glass; some of thera are 120 
feet long by 20 feet wide, and of varying depths, from 2 to 6 feet. 
Large bricks or blocks, placed at some distance apart, and between which 
the molten glass can run, form their bottoms. They are placed on pil- 
lars or arches, thus forming a cave, through which a cool circulation of 
air passes, and the molten glass is thus chilled and prévented from escap- 
ing through the crevices between the blocks. By means of an energetic 
circulation through this cave, what is called a "chilled layer" may be 
formed on the upper side Of the blocks, which préserves the bricks from 
the beat of the mass, and the cutting action of the glass in its movement 
or flux. In this progress the Siemens brothers bear a distinguished part. 
They first applied the regenerative gas furnace to glass melting, and the 
cave principle was their work. Thèse important features, and many 
others, were the results of their inventive genius, were ail patented, and 
presumably they bave derived from them the financial returns which 
their importance demanded. Thèse steps were ail prior to 1879, On 
November 22, 1879, there was granted to C. W. Siemens an English 
patent, No. 4,763. Based on this patent, an American patent, No. 261,- 
054, dated July 11, 1882, was granted to Charles William Siemens, as- 
signée of Frederick Siemens, for a glass-melting furnace. It is impor- 
tant to note what was asked for and what granted. The claims were: 

First. "A regenerativ.e gas furnace baving a tank of sutBcient depth for 
the puiposes described." SeconcUy. "The process of melting glass in a re- 
generative tank furnace, which conslsts in forming below the upper fluid por- 
tion uf the métal a layer of métal in a semitluid or partially solid condition, as 
and for the purpose described." 

The elaim for the process of melting was not allowed. A substituted 
claim for a tank was allowed, as foUows: 

"A tank for the continuous melting of glass, having gas and air ports, and 
of the deplh herein describfd, for the pui-pose of forming below the upper 
fluid portion of the métal a layer of meta! in a semifluid or partially aolid con- 
dition, as aud for the purposes described." 

The examiners in chief, on appeal in this patent, say: 
"The applicant states that, ' by increasing the depth of the tank to a sufiB- 
cient degree while maintaining an active circulation of air beneath, the raetal 
under treatment is maintained guite fluid to a depth of about eighteen inches,' 
leaving it to be inferred that the tank should be considerabiy deeper than tlùs, 
but juat how much is not stated. ïhis vagueness is the defect of the wholo 
application, for the flist claim turus on ' the depth herein described ' for ita 
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distinc^veoeas, and might be regarded as spécifie, were the instructions and 
«Jisçloaiires spécifie. * * * "We believe tliat an itnprovement lies sotne- 
wrhei^eîfl what applicant bas done, but we do not find it so clearly and dis- 
ùiictiVely disclosed as to be «distinguished frotn what was old.'as the statute 
feqùirés prior to patentability. It is possible that the ârst claim can be made 
gôéd by ttiore spécifie instructions in the spécifications, The second claim 
\^ou]d 'Aeem; with our présent light, to be merely for the employment of 
thèse gomewhat deeper tanks in the old way, — a matter not involvingany 
noyelty of process." 

i ;We are of opinion that the éléments lâcking in the original claims were 
notisupplied by the substituted one, and that it is also open to the same 
objections. Assuming, however, for the présent, the validity of the pat- 
ent, wè turn to the alleged infringement for which this suit is brought. 
The argument of complainants' counsel is that up to that time contin- 
uons tanks had been a failure, and that the Messrsi Siemens then dis- 
eoveredand gave to the world in the patent in suit the principle of "ver- 
tical fining," which has turned failure into success. It is a curions fact 
that the claim of this patent, which is alleged to bave revolutionized the 
glàss business, is not being pushed by the Messrs. Siemens, although 
they are of aolple means to do so, but is enforced for his own benefit by 
Mr. Benjamin^ who has aequired their rights. The contention of Mr^ 
Benjarnih^i whd is also the principal witness and expert for complainants, 
is thatj- from the time Messrs. Siemens turned their attention to glass 
melting until 1879, they acted on the theory that the fining of glass took 
i)lace oflithe surface. That the object had been to subject the glass. to the 
heat bathiatthe surface. To that end they made, the tanks broad and 
shàllo*, sa,y from a foot to 18 inches deep. That about,1879 they found 
this was wrong; that the fitiing or reactions, of the particles took place in 
the descent. from the higher to the lower levels, and not at the surface. 
This new dîscovery he calls "vertical iining," and sa,ys that it was then 
for the first time learned that depth was a function, and a necessary one, 
in perfect fiiling, and that to fine perfectly (in continuons working) a 
deep tank must be used. That in deep tanks a depth of 18 inches of 
flnid glass could be had in which this " verticsû fining " would take place. 
TKfti'bçlOw this the inovemênt of the particles ceased, and there was then 
'forinêd on the bottom blocks bî the tank a. layer of glass in a aemifluid 
or partially solid condition, which served as a covering to protect the 
''bottom frôni the moving of the glass ând the detaching of portions of the 
blocks by which glass was spoiled in shallower tanks. That this discov- 
'èry of "vertical fining" made the continuons tank a success by turningit 
into a deep tatik, and using depth as a function in fining. 

The claim allowed is for "a tank for the continuoUs melting of glass, 
having gas and air ports of the depth desci'ibed," viz., over 18 inches, 
"for the purpose of forming below the upper fiuid portion of the métal a 
layer of métal in a semifluid or partially solid condition, as and for the 
ipurposes'described." This is nota primary patent. Even so far as the 
Mesgrs. Siemens are concerned, it is the last of some 17 patents on con- 
<,tin;Uous glass-melting furnaces, and it merely purports to consist in cer- 
<tain modifications in thedetailsof the Construction of such furnaces, and 
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novel methods of working the same. The semifluid layer was not new 
in 1879 in tank furnaces. In fact, this is admitted by Mr. Benjamin, 
who says: 

"One of the most radical improvements made in the tank furnace was the 
substitution by Charles "William Siemens of a cooling cave for the air chan- 
nels under the bottons of the tank, whereby the ventilation was greatly im- 
proved. By the use of this improvement, and by the effective cooling of the 
sides of the tanks, they succeeded in forming a iining of glass upon the 
sides and bottom, which protected the tank against the injurious action of the 
beat and glass-ma ing niaterials." 

It will be noted that the fanction of the semifluid layer was well nn- 
derstood to be a protection against the injurious action of the glàss-mak-. 
ing materials as well as against the beat. How generally the semifluid, 
layer was recognized as a fact, how its functions of protecting the bot-; 
tom and sides of the tank from the two dangerous éléments, viz., beat 
and the cutting action of the glass upon them, and that it was recog- 
nized not as "an immobile or quiescent fluid," but as chilled enough to 
stand against the side as well as on the bottom of the tank, will be seen 
by examining Niles Granger's patent, (1872,) No. 80,623; G. W. Sie- 
mens' English patent, (1868,) No. 1,172; Leuffgen's American patent, 
(1870,) No. 103,208; C. W. Siemens' French patent, (1876,) No. 110,- 
125, (in this a fluid layer of six inches is shown;) C. W. Siemens' Ital- 
ian patent, (1877;) and the Glass Maker's Hand Book, (complainants' 
exhibit.) In fining glass, Mr. Benjamin assumes there are two théories,. 
— surface fining, which, be says, was the accepted theory before 1879;- 
the other, vertical tining, which he states was first disclosed by the pat- 
ent in suit. The différences between them he states as foUows: 

" Assuming that prior to the date of complainants' patent it was believed 
that glass fined on the surface, became planed glass, and sank. Under this 
theory the depth of the tank is unimportaiit, because ail the chemical actions- 
take place on the surface. On the other hand, to carry out the theory of the 
vertical fining of the glass, the question of the depth of the tank is ail impor- 
tant, because such adepth must be given tothe tank as will permit thefining 
to take place in a vertical direction, without the fluid métal being brought into 
contact with the bottom blocks." 

The facts and allégations thus stated fairly represent the complain- 
ants' contention in this case. They contend that prior to 1879 surface 
fining (i. e., that glass fined on the surface became planed glass, and 
sank) was the accepted theory; that by the patent " vertical fining" was 
set fortb, viz., "that such a depth must be given to the tank as will per- 
mit the fining to take place in a vertical direction;" in other words, that 
depth is a necessary function in fining. In both thèse propositions we 
are satisfied there is error. The accepted theory in 1879 was not that 
the glass was wholly fined on the surface, nor does the patent of 1879 
set lorth the theory of vertical fining, as uow claimed by Mr. Benjamin, 
viz., that depth is a necessary function in fining. 

The truth lies in neither extrême. The gravitai action of the parti- 
cles, that the fined glass sought the lowest zones, that there were ascend- 
ing and descending currents of glass in différent stages of fining, were 
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facts well knawp. before the patent in suit. Indeed,, it was upon thèse 
facts that the Whole System of cpntipiuous tanks was based, as is shown by 
complainants' exhibit, in which Prof. Stillman, in discussing, in 1884, 
before the American Institut© qf I«Iining Engineers, the Siemens patents, 
including the one in suit, says: 

"Th<> fundàtnental ideà upon which ail the Siemens glass patents are based 
la fouiiid în the cardinal fact, before oVerlooked, or not availed of, that, in 
the meltlng or fining of glass, there is an important différence ofdensity in 
the produet in the successive stages of the process, the Une glass being denser 
and falling by gravity to the bottora of the pot, wliile the less reflneU glass 
flo^ on the surface of the denser glass, bearingwithit the 'scum' or 'stone,' 
so called,— imperfectly inelted matefial aiid impurities fatal to the beauty and 
homogcnëity of the finlshed prodnct. The .^iemens brothérs, with character- 
istic sagacity, bave seized on this facfc, and bave developed uut of it an en- 
tirely new System of glass furnace and glass manufacture, as described in 
their patents. " . 

Inthe Itâlian patent of C. W. Siemens (1877) this vertical .movement 
of the glass ànd the fining during those movements is clearly shown: 

"Thecômpositîtfn itieits gradnally in the eompartment, A, under the in- 
flnetice of the tiéat developed at the surface of the bath. ïhen, in proportion 
as the glass inelts and is reSnediit gains the bottom of the tan];. * * * 
As the heating laiikes place l>y the réverbération of the beat upon the surface 
of the bath. white the. bottom is energetically cooled in a constant manner, 
when a molécule of glass is refined at the surface of the bath, and bas conse- 
qaently acquired^ grëater density, it gains thé bottom of the tank, and is 
replaced at the suffaee by a molécule of greater density. There resultsfrom 
thèse vertical movemlents, combined wilh the gênerai advance movement of 
the glass from the charging door to the gathering ports, a ^pugging,' so to 
speak, of the glass mass, which imparts to it homogeneousness and augments 
its Qneness and its quality." 

What this "puggtng" which "results from thèse vertical movements," 
"which imparts to the glasè homogeneousness and augments its fine- 
ness and its c^i'iality," is, unless it is vertical fining under the name of 
"pugging," we cannqt unders.tand. Unless it is this, then some process 
other than the four accepted ones of melting, fining, pJaning, and gath- 
ering bas been overlooked in glass making. The same phenomena, and 
the uses madq thereof, are also shown in C. W. and Frederick Siemens' 
patent, (1873.) ., No. 127,800, and C. W. Siemens' English patent, 
(1872,) No. 2,15^. It will be observed if depth is a necessary function 
in.'âniiig, and fining necessarily takes place below the surface, that the 
patent in suit admits it was then known that fining occurred elsewhere 
than at the surface^ for it says: 

"GJass-melting tanks hâve hitherto been consfructed under the belief that 
the fining operaliou of the material takes place moxtly at the surface." 

Aifair construction of this statement is that it was also known that 
part of tiie fining! opération was not at the surface, and that it was rec- 
ognized as a continuons opération, a "pugging," so to speak, as Mr. 
Siemens had four years before stated in bis Italian patent. In the 
patent in suit: Mr. Siemens does not claim depth as a necessary function 
in fining, as ttje theory of Mr. Benjamin now is. He admits that the 
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fining may tstke place horizontally, so to speak, and that the réactions 
actually did take place "in the upper portion of the currents traveling 
towards the working holes." In the deep tank he saj's it has been found 
not only possible, but advantageous, to reduce the extent of surface beat, 
for the reason that "in this case" (that is, in deep tanks) "the reactions 
occur during their descent;" virtually admitting that if depth were not 
gifen that the reactions would take place "in the upper portions of the cur- 
rent traveling towards the working holes." A fair construction of this 
patent shows that, as Mr. Siemens then understood the art, fining could 
take place both at the surface and undenieath it, both in the horizontal 
and the vertical movement of the partioles. We are also of opinion 
that bis object in providing the semitluid layer had no connection with 
the vertical tining of the glass, but with the gravitai action of the par- 
ticles. Thus he speaks, page 2, line 33, of patent, of "the reactions of 
tbe particles." So, also, in line 48. Thèse manilestly reler to the fin- 
ing process; but at line 66 he begins a new paragraph, and turns to 
what conipiainant says is a différent thing, (nainely, gravitai action,) 
and to a new subject, (namely, white as distinguished from dark glass,) 
and says; ' 

"In tlie fusion of window or other wliite glass tliere is a pontimious de- 
scending and ascfnding movement of the particles (complainants' {gravitai 
action) throngliout the mass, as is proved by the weariiig away of the bot. 
toms of sliailow tanks. The advantHge to be olitained nom i lie leasing the 
deplh of the tanks will be the forniatioii of a layer "f chilled ghiss on ihe bot- 
tom, at which point the movement of particles (grav.tal action) censés, where- 
by tlie lioitom blocks will be protecled troni wear, the présence of stoiie. in the 
giass avolded, and a larger proportion of âist quaiity of glass be prodiiced." 

From this it will be seen that the semifluid layer was to be where 
"the movement of the particles ceases," (i. c, gravitai action,) and had 
no relerence to the reactions of the particles, (Le., vertical fining,) and 
that tlie semifluid layer was — First, for the protection of the bottom 
blocks Iroin wear; secondly, the présence of stone in the glass avoided; 
and, thirdly, the production of a larger proportion of fi rst-quality glass, — 
three points, ail of which had been jireviously protected frotn gravitai 
action by the fluid layer, and both gravitai action and the semifluid layer 
are confessedly old. It seems incredible that if Mr. Siemens had in 
his miiid, when this patent was granted, the elaborate thenry of vertical 
fining, as now explained, hé sliould hâve made byt casual allusion to it; 
that he should make no claim that by lailure to provide against it dam- 
age was done to tbe tank, but, on the contrary, should specially reler to 
the damage done by wliat is now called "gravitai action," and duim 
the fluid layer as a protection or l'eature connecled with it alone. 

But, leaving for the présent the examination of the semifluid layer in 
gênerai, it will be seen that, even in continuons tanks of over 18 inchea 
deep, the forming of a semifluid layer was not new in 1879. In two 
patents the use of a tank above that depth and a fluid layer are shown. 
C. W. Siemens, in 1877, tnok out a Belgian patent for improvements 
in glass-melting furnaces. The law of that couulry pro vides, (.article 5;) 
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, "Tl^edrawlnjp shall be placed in and to a metrical scale; they mnst repre- 
seniaàhçarly as possible the article to bè invénted bj plans and sections and 
eîetàtioils, " etc. 

It will be noted that this requirement is not for a drawing to " the 
metric Bcale," as contended for by the complainants' counsel, but "to 
a metrical stade." This means a scale "pertaining to measUrement." In 
other word8,,a scale for measuring from which the article to bo invénted 
may be reproduced in actual size by enlargiug thè drawing in proportion 
to tiie scaje.given. In pursuance of the provisions of the act, we find 
on the drawing the French word, '^Echéle, 1-32," in English, "Scale, 
1-32." This means the drawing is one thirty-second the size of the 
article invénted. Applying this measurement to the plan, we find the 
distance fijom the top of the sill of the. charging door to the top of the 
bottom.blocks of the melting tank to be at least 24 inches, Applying 
the; same scale, we find the communication between the melting and 
wprking'tanktp be over 4 inches above the bed of the tank, thus leav- 
i|ng some ;4 inches for the semifluid layer, and 20 inches for the fluid 
glass àboye. This furnace meets every requirement of the patent in 
suit: Mrst, a tank for the continuons melting of glass with gas and 
air ports; second, it is over 18 inches in depth, the requirement of the 
paient iri stiit; f^ird, it provides for a cave and System of ventilation, 
and consequently the semifluid layer; fourth, it recognizes the ver- 
tical movement of the glass. It does not limit itself as to dimensions, 
stating "the number of ports upon which dépend the dimensions 
of the tank may vary frbm three to fifteen and upwards." It is 
Cleàr that a tank furnace constructëd froin the plan on the scale desig- 
natèd would perform ail the functions clàimed in the patent in suit, and 
be an infringement upon it. Such being the case, the patent in suit 
ahpuld not havç issued five years later. That Mr. Siemens may not 
haye fully comprehended the possibilities of the furnace which he thus 
patented is no answer. This is clearly within the line of Blake v. San 
Frandaco, 113 TJ. S. 679, 5 Sup, Ct. Rep, 692, that— 

"The application of an old process or machine to a similar or analogous 
aubject, with no change in the manner of application and no resuit substan- 
tially distinct in its nature, will not sustain a patent, even if the new furm 
oi resuit has not been heretofore contemplated." 

-And oî Burtv. Evory, 1S3 U. S. 358, 10 Sup. Ct. Rep. 394: 

"But a mère carrying forward, or a new or more extended application of 
the Original thought, achangeohlyinform, proportion, ordegree, thesubstitu- 
ti6n of équivalents, doing substantially the same thing in the same way, by 
BUtffltiintiHlly thè same means, with better results, is not such an invention 
as will sustain a patent." 

' The patent of Niles Granger, No. 80,623, (1868,) is also to be noted. 
It n?ây be said,this is a pot furnace, but it is a pot, or rather two pots, 
Tifoikéd as à lank continuously, and is in substance and l'act a continu- 
oljs d'eep-tank furnace, ^nd the patent in suit claims to cover "pots 
ppéràted as tanks, which are always kept fuU or nearly full of métal." 
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Granger's device was an ordinary melting pot, 39 inches deep, used as 
a fining chamber. At the lower end of one side was a chamber leading 
to a smaller pot or working vessel. Save in its bejng used in a regener- 
ative furnace, the Granger patent embodied and anticipaled the fuuc- 
tions of the patent in suit. It is, in the words of the patent in suit, 
"a pot, operated as a tank, which is always kept full or nearly fuU of 
métal." It makes use of the semifluid layer, by Granger called "a 
glaze," and also of the gravitai action of the glass. 

There is much learning and discussion in this case on the subject of 
"vertical fining." From the évidence and admitted facts, we conclude 
that the "vertical fining," so called, is nothing more or less than the 
"vertical finding" by each particle of its natural relative position by rea- 
son of its increased spécifie gravity, caused by the expulsion of gases 
from such particles by the influence of the beat. In other words, heat 
at the surface, aided by the storage heat in the mass itself, causes fusion. 
Gas is liberated as an effect of heat. Its graduai expulsion, for it is 
manifestly not catalytic, causes a graduai increase of spécifie gravity, 
The particle thus freed or in process of freeing itself of gas, and with in- 
creased spécifie gravity, Tvill sink and sink until it finds a level of parti- 
cles of spécifie gravity equal to its own; in other words, its natural rela- 
tive position. This place may be near the bottom or near the top of the 
mass. In thus finding its natural relative place it has displaced some 
other particle of less spécifie gravity, and it, in its turn, is driven upwards. 
The less reâned particles are thus driven to the surface, where, under the 
influence of heat, addition^l fusion takes place, gas is expelled, and the 
vertical fining again begins. When thoroughly fined and the gases 
driven out, not by descent but by fusion caused by heat, and it has 
gained its natural relative place, (i. e., with other particles of thoroughly 
fined glass,) no other particle will displace it, for it has reached the max- 
imum spécifie gravity, and it will remain quiescent until drawn towards 
the working end of the tank to fill the place of refined particles there 
withdrawn, Such seems to us, from the évidence, to be the process as 
now understood. To say otherwise is to say that descent is a necessary 
function in fining, — is in efièct to say that heat does not refine, and that 
fining can only take place in deep vessels, when the fact that fining does 
take place in a shallow current is a fact proven by the évidence, and 
that it takes place in a shallow vessel is a fact admitted by the patent in 
suit. From the évidence, we cannot find as a fact that vertical fining, 
as explained by the complainants, does take place. Unless such vertical 
fining is a fact, — not a mère theory, but a practical, proven fact, — this 
patent ipust fail. This measure and burden of proof the complainants 
hâve failed to meet. They hâve given us their theory of vertical fiiiing 
from the facts, but they hâve not proven to our satisfaction that vertical 
fining, as they explain it, is an actual, existing fact. 

Assuming, however, that the patent in suit must be sustaihed, the 
further question arises, hâve the défendants infringed? The patent in 
suitvyas granted on the theory that the fluid depth of glass vyas about 
18 inches, and that beneath this was formed à chilled layer of glàsé, not 
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a layer of "immobile or qiiiescent glass," as now contended. Thus, in 
l|âe|Ôiy p^iS/of patent/ the applicajiï s&ys: 

^^^ïlie ftdvahtage to be obtained froni fjicreasing the depth of thèse tanks 
wUl be the formation of à layer of chilledglàss on the surface of the bottom. " 

That this was the tbeory at that time is alao shown by the file wrap- 
per in the case. In the argument and correspondence for the allowance 
of the patent Mr, Siemens' counsel (and we m ust assume he correctly 
Btated the scientific views of bis client, and after fuU consultation with 
him, as the granting of the patent was delayed and strenuously contested 
by the patent office authorities) re/érs to the glass ''forming beJow the 
upper fluid portion of the métal layer in a partially solid condition;" 
and, in speaking of the depth of the old tank, says: 

"It follows that the depth of such tanks could net exceed about eigbteen 
inclies, or, as is sliown in the new application, the bottum would be covered 
with a iayer of chilled métal. '^ 

Thèse quotations are simply made to show the idea then heldj — that 
to.l8 innhes the glass was tiuiil, and beneath that the chilled layer nec- 
èisSarîly formed. Présuma bly Mr. Siemens was not then iamiliar with 
tahksi ôf 5 or 6 feet deep, for none had been built. He was Iamiliar 
with à fluid depth of limited thickness on the top, and with the ener- 
getic and active cooling by the cave below, by which the cHilled la^'er 
was ibrmed. With an immense body of molten glass in a tank of 6 feet, 
and the storage beat retained by it, he was not, so lar as thé évidence 
shpwê, familiar. tJpon thî4 theory of a fluid depth of 18 inches and 
tbe chilled layer as a necessary seqnepce, he sought a paterit for tank 
àhd process. Use, the crucial test ol théories, bas proven îts fallacy. 
Thîe building of lank lumaces 6 and 6 feet deep, and tbe conséquent 
etfects df the vast storage heiit ihèrein, bave proved that the chilled layer, 
as éontehiplated by Mr. Siemens in 1879, doesnot in iact exist in them, 
and that its then conteniplated functions are not used in sucb tanks. 
In fact, the practical use of such tanks bas shown more tadical change 
from thë acCepted theory of deep tank melting in 1879 tliart the sup- 
pdéed theôry at that tiine did from the prior state o) the art. To grant 
à patent now upon the functions perfoitned by a tank 6 feet deep would 
be to grant it for an iinprovement simply in degree, and would be man- 
ifestly wrong; to grant one in 1879 upon less radical changes and upon 
theéreticalstatements, soraeof Which expérience hasdisproved, was more 
So. Upon thecomplninantsrests the bùrden of proof. Theymustshow 
thé défendants' lurnaces p6rl'6rm the lonctions ot theirs. It will not suf- 
flcè to say that theoreticàîly they should. It will not do to say that 
"glftSà in ia State of rest," or "immobile fluid glass," corresponds to the 
chilled layei', which was the theory in 1879. 

It iioW appears, by the ùéeof deep tanks and the storage beat in 
the vast.sça of glass, a fluid :depth of 5 feet may bô maintained, the 
gtkyîtii action of the glass dbfes not extend that low, âild cohseqUently 
thé éhéi'è^'ic chilling, vrhich was beforé nédessary to form tbe chilled 
layér, and thus preveiit thfe destructive efl'eots of the gravitai motion 
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of the glàss on the bottom of the tank, is restricted-to simply keep- 
ing the glass chilled between tKô bottom blocks, and this is the only 
chilling absolutely necessary. Then, too, the weightof the testiinony, 
whatever the facts may be, is tbat the gravitai action of the glass does 
hot extend beyond more than about 5 inchés. It will thus be seen that 
the ftiriction of the chilled layer, which was supposed in 1879 to form 
below the fluid depth of 18 inches, is not needed or used in the deep 
tanks of the présent day. Moore, the manager of défendants' works, 
shows that the glass was fluid in their tanks to the bottom; that he bas 
tested it frequently; that it bas sprung leaks 6 or 8 times; that the 
glass bas melted between the blocks; that with an iron bar he had felt 
the joints between the bottom blocks. The same facts are conceded to 
be sWom to by James A. Chambers. Gustave Somville has worked a 
48-inch tank at Charleroi, a 72-iiich tank at Bessèges, and a 48-inch at 
Cohansey, N. J., and says the glass is fluid to the bottom in them ail. 
He bas put down a bar to push back bits of iron that bave fallen in the 
tank. That sometimes the bar catches in a joint between the bottom 
blocks. Lemaire, a builder of large expérience, has built 12 tank fur- 
naces of 6feet in depth. Se proves he niade a hole in tank at a depth 
of 5 feet, and the fluid glass ran out; that twice, through accident, he 
saw the glass run out at 3 feet; that he has tested by a bar, and finds 
the glass fluid to the' bottom, dt a depth of 5 feet. From tests and ex- 
periments he finds the glass fluid at 5 feet. It is of importance on this 
question of the depth offluidity to notice his testiraony in regard to the 
depth of the furnaces. He says they build the furnace 6 feet deep to 
use the heat more. " I think above six feet the glass is no longer liq- 
Uid, and we build tanks six feet deep to accumulate the heat; while it 
is well known that window glass transmits the heat to a depth of about 
six fèet, and the accUmulated heat remains in the glass, and we bave 
throùgh that economy of fuel." (A fact which was aiso noted by Mr. 
Siemens in the patent in suit: "By this construction the reduced surface 
of the tank exposed to flame is accompanied with additional economy of 
fuel, owing to the diminished surface for loss of heat by conduction.") 
He says the vertical movement of the glass is not more than 4 iuehes; 
that below that is a quiescent body of glass; that he has observed where 
they bave had a body of bad glass, and bave changed the batch, that 
they had a change in quality, and, calculating what had been worked 
out, he found the moving body worked out was but 5 inches thick. 
The Glassboro tanks are continuons deep tanks, though worked inter- 
mittently on account of the limited number of blowers employed. No. 
1 was 12 inches deep in the melting compartment, and 18 in the work- 
ing out, and No. 2 was 36 inches in the melting, and 24 in the working. 
Ferrari, the manager, says they are both fluid; that he has drilled holes 
through the side and once through the bottom, and both times the tank 
ran empty. The openings between the tanks were 5 inches square, 
thus showing in No. 2 a fluid depth of 31 inches; that No. 2 was made 
deéper simply for capacity, and that depth had no function in changing 
the quality of the glass. The glass was substantially of the same quality 
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in bpth, though the melting chamber of the old was 12 înches as agalnst 
86 in tbe new, thus showiug that tbe âning can be as complète at 12 as 
at 36 inches. Substantially the same facts are proven by John P. Whit- 
ney, proprietor of the works, with the additional fact that in their tank 
No. 3 a boot leg is employed with openings at bottom one inch deep 
and tbe ehape of a caret. This shows a clear fluid depth of 24 inches. 
Testimony in contradiction of some of thèse points has been produced 
by the complainants. The very most that could be argued for it is that 
it balances tbe proofs of the défendants. But this will not do. In- 
fringement is alleged. To merely meet the proofs of the défendants is 
to leskve the question in the balance, and that is to décide against the 
pomplainants. The bujrden of proof being on the complainants, we are 
of opinion tbe weight of tbe évidence is against them and in favor of the 
défendants. 

ÔuT conclusions, briefly stated, are — Mrst. The fluid layer and its 
fonction in a çontinuougïy worked deep tank were known bèfore this 
patent was granted. Second. At that time the gravitai action of glass 
and tho réactions taking place during such movements were known; and 
no hitherto unknown a^d now known movement, action, pT process 
in tbe meitingof glass were disclosed in the patent iû suit. 'Third. That 
the contention of complaififants that depth is a necessary function in the 
flning of glass is not established by the weight of the évidence. Fourih. 
That it is not shown tbat in défendants' tanks the functions of forming 
"below the, upper fluid portion of the métal a layer of métal in a semi- 
fluid or partially solid cpndition," as claimed in the patent, is used. The 
weight of the évidence is to the contrary. Mfih, In view of the state 
of the art at the date of this patent, tbe claim granted was not then pat- 
entable, and the letters patent No. 261,054 are invalid. Sicth. That 
the burden of proof of infringement is on the complainants, and this 
they bave failed to meet, and the bill must be dismissed, at tbeir cost. 

ÂCEEsoK, Circuit Judge, concurs. 
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(Ctreuit Court, E. D. Pennsvlmmla. July 1, 1893.) 

1. Fâtbkts ïob Ihvbktioiis— Iîtvbntion— Mkohakioai. Adaptation— Looms. 

Krst claim of patent No. 418,849 to Thomas Bromley, Jr., for a power loom pro- 
Vided with. adottOte sbuttlë boz on each slde thereof, mechanism for operating said 
boxei piok and pick, and a mechanism wbioh stops the loom after erery two pioks, 
does not embrace patentable novelty, in view of the faot that ail of the éléments 
xrere old, in ezactly tbe connection in wbich they were used, except tbe stopping 
mechanism, wbioh was adapted by a perfeo^y obvlous change from a dosely anal- 
Ogous construction. 

t. Samb. 

The second claim of patent No. 418,819, to Thomas Bromle;\ Jr., for the oombina- 
tion, with a mechanism which stops tbe loom after every two shots of weft, of a 
mechanism whicb majr be started by the foot, does not embrace patentable navelty, 
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in vlew of the faot that the stop mechanlsm had been adapted by a perfectiy obvi- 
ons change from a closely analogous mechanism, and that treadle mechanisma for 
starting a loom were old In connection with automatic mechanism for stopping it. 

3. Bàisa — AsticiFATioN — Abaudokes Exferiubnts. 

A machine which had operated at leaât once to accomplish Its desired result, and 
BUbsequently was worked satisfactorily several times, without change, is not an 
abandoned ezperiment, although several changes not relating to the mùn oper- 
Bting parts of the machine were suggested, and the use of the machine was discon- 
tlnued after it had once accomplished its desired resuit, because the persons using 
it had tumed their attention to other matters. 

4. Bame— Invention. 

Thàt VLpon the idea of maklng an Improvement, an adaptation of an old machine 
to the new purpose was proposed almost simultaneonsly by three distinct and inde- 
pendent parties, by an altération of mechanism slightly différent structuraUy, but 
the samé in prlnciple in eacb case, is évidence that such change was obvious, and 
did not involve invention. 

In Equity. Suit by the Bromley Bros. Carpet Company againat John 
Btewart and George Stewart, trading as John Stewart & Son, to restrain 
an infring^ment of patent No. 418,349, granted December 31, 1889, to 
"niomas 3roinley, Jr., for a power loom. Bill dismissed* 

John Dolman, for complainants. 

Hectçr T. Fmton, for respondenta. 

. AcHKSoNj Circuit Judge. This suit is upon letters patent No. 418 , 349 , 
dated December 31, 1889, granted to Thomas Bromley, Jr., upon an 
application. filed May 16, 1889, for an alleged invention appertaining to 
looms for weaving by power a class of fabrics made with two wefts, one 
of jute and the other of chenille, thrown "shot about." The défendants 
are charged with the infringement of the first and second claims of the 
patent, which are as foUows : 

"In a power loom for weaving Smyrna carpets, rugs, and such like fabrics: 
(1) A power loom provided with a double shuttle bosç on each side thereof, 
mechanism for operating said boxes pick and pick, and a mechanism which 
stops the loom after everytwo picks, as described. (2) The combination, 
with a inechanism which stops the loom after every two shots of weft, of a 
mechanism by which the loom may be started by the foot, as shown, described, 
and for the purpose speciQed." 

Smyrna rugs and carpets are double-faced fabrics, one side being the 
/oc dmUe pi the other side. Before 1888 they were made altogether by 
hand, apd this had been so from their first manufacture, about 14 years 
previously. They are woven with one warp and two wefts, one of the 
latter consisting of coarse jute, the other of parti-colored twisted chenille, 
a thread of each being shot or thrown alternately. After each weft or 
thread of chenille is shot, it is necessary for the weaver to set or adjust 
it with référence to the preceding thread of chenille, so as to form the 
figure, and to do this the loom must be thrown out of action, or knocked 
off and stopped, after every second shot or pick. To effect this stoppage 
of the loom after every two shotS of weft is the purpose of the mechanism 
covered by the first claim of the patent in suit, and to start the loom again 
after tbe weaver bas set his chenille weft is the purpose of the mechanism 
covered by the second claim. It is admitted that, while the défendants' 
mechanism diiffers structuraUy from that described in the patent in suit, 
V.6lF.no.l3— 68 
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y.ftïi.tfiài JÉeit Iboms contain the constructions of the fir$t ànd second 
cMmev" 

, At tbe tbreshold of the case wé are çonfronted by the question whethet 
there is any patentable no velty in either of thèse constructions. It is 
véry clçar fropi the prbof that the entire mechanism described in the 
patent, and entering into the combïnations covered by the first and sec- 
ond claimsy had long previously been etoployed in power looms for 
weaving otljer f^brics. Rouble shuttle,bo3çes on each side of a power 
loom operated by the described mechanism "pick and pick" were old, 
and 80 alspwas! the described mechanism for stopping thé loom. The 
spécification states that the "stop motion" is constructed and operated 
"the same as a two-sboj; weft stop motion, and consists of the usual cam, 
b, (whit'h cam ÎS plàceà on the lowet ôr 'cam shàft,'a lever, G, a pawl, 
d, 8lide,^S ^"<J trigger, gf^ ail shown in Fig. 5, and which parla are 
ail dld ami %ell known to weavers." "The two-shot weft stop motion" 
was quite ancieh't, but as tised was controUed by thé weft. To adapt it 
to stop the loom after every two shots, thé patentée made a slight and 
perfectly obvions meohanical change tO àcconiplish whàt he had in vièw. 
Again, the Crompton and Wymau United States patent of 1879 shows 
mechanism wteèhiâUltittatically stops the loom aftér every pick or shot, 
and it is shown tbat, pribrto Bromley's alleged invention, power loonis 
which stoppèd âutbmatieaily aftei* évèry third orfourth pick, as the par- 
ticular wbÂ tb bé done rèquired, wefe well known. Thero is testimony 
to shoTé, and, indeèd, it is itidisptïtable, that the altération in the mech- 
anism bf the old power loom, whereby thé loom could be stopped auto- 
matically aller every second pick, if this were desired; was a matter 
entirely plain to any skiilful loom builder,; 

Then, turning fo the foot operated mechanism, we find in Crompton's 
United State? i>^tent bf 1869 a treadle to start the loom after each stop- 
page; and. the Çjrojnpton and Wyniaji patent of 1879, already referred 
to as disclosing. a mechanism for stopping the loom after each shot or 
pick, also shows a treadle mechanism, substantially the same as that of 
the Bromley patent, whereby the lopm jis restarted after each stop. Now, 
if it were conceded that the wea\fing o^ Smyrna rugë and carpets by 
power instead of by hand had not been çontemplated before, still did 
the patentée (Bromley) do anything more than simply apply an old 
ma;Chine to an analogous subject, with no resuit substantlally distinct in 
jits, nature, by making obvions rriechànical modifications tb etfect the 
desired purpopc? It seems to nie that this was ail hé did, and, if so, 
wtat hé a;ccomplished did not rise to the plane of ihveiilion. Pennsyl- 
vania ÉaUroad Ço. v. Locomotive Truéc Co.y 110 U. S. 490, 4 Sup. Ct. 
Eep. 220j HollisterY. Manufacturing Co., 113 U.S. 59, 5 Sup. Ct. Rep. 
717; fhompson v.Éoîssdier, 114 tJ. S. 1, 5 Sup. Ct. Eep. 1042; Aron v. 
Baikony Ôo,, 132 JJ. S. 84, 10 Sup. Ct. Rep. 24. 

But the merit of being the first to conceive of the weaving of "Smyrnas" 
by a power loom, and carryiujg the idea, into successful and practical ef- 
fect, must be denied this, patentée. An earlier date than the month of 
April, 1889, cannot be assigned tb his invention. But it is proved be- 
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youd controversy that, as early as December, 1887, Joseph H. Brom- 
ley, a member of the firm of John Bromley & Sons, manufacturers of 
carpets, rugs, etc., at Philadelphia, had conceived the idea of weaving 
Smyrna rugs by power; and that he gave an order (which at first was 
verbal, but afterwards was embodied in a letter signed by his firm) to 
the Knowles Loom Works, of Worcester, Mass., for the construction of 
a power loom for that purpose, to contain the same éléments as that of 
the first and second claims of the patent in suit, and perlbrming the 
same functions. The original letter of John Bromley & Sons contain- 
ing this order, bearing date December 12, 1887, and which was received 
by the Knowles Loom Works shortly after its date, is in évidence. That 
Company, however, being tardy in executing this order, John Bromley 
& Sons, early in May, 1888, gave a verbal order to the M. A. Furbush 
& Son Machine Company, of Camden, N. J., to build such a power 
loom. This order was entered May 10, 1888, on the order book of Fur- 
bush & Son, who built the loom and delivered it to John Bromley & 
Sons at their establishment in Philadelphia about June 19, 1888, the 
date of the invoice which is in évidence. This loom was provided with 
double shuttle boxes on each aide, with mechanism to operate them 
"pick and pick," mechanism to stop the loom atter every second pick, 
and a treadle or foot mechanism to start the loom. It was set up and 
tested by John Bromley & Sons shortly alter its delivery, and was found 
to be practically operative for weaving Smyrna rugs. At least one entire 
Smyma rug was woven upon this loom at that time. It was not an ex- 
périmental machine, but a complète and finished power loom, capable 
of working, and, in fact, it was then operated successiully. While this 
suit bas been in progress, this loom, without any E^lteration whiitever 
having been made in it, was set to work, and several complète Smyrna 
rugs, which are exhibits in this case, were wovn thereoii. 
' There is no real foundation tbr the aru;un)ent thaï this Furbush loom 
belongs to the category of abandoned experiments. It is true that Wil- 
liam Hanson, the superintendeiil of John Bromley & Sons, tlioujzht that 
the loom was a little too narrow, and he also suggested some minor ad- 
ditional improvements for the ease of the weaver, but thèse proposed ad- 
ditions did not relate to the parts of the loom involvtd in this contro- 
versy. They concerned other distinct parts. When this loom was 
procured it was the intention of, John Bromley & Sons to proceed to 
change the weaving of Smyrna rugs in their establishment from hand 
to power. The change, however, was not then made, but was delerred 
temporariîy, because they had just begun to manulacture chenille cur- 
tains, and were then engaged in putting in a number of new looms ibr 
Ihat purjiose. They commenced to make the change in the manner 
of weaving Smyrna rugs in December, 1889, and received power looms 
for the purpose from the Knowles lioom Works, the first one being 
shipped there December l4, 1889. 

As respects the actsof the défendants hère complained of, it appears 
that, some time in the spring o! 1889, the idea of weaving Smyrna rugs 
by power occurred to George William Stewart, a member of the défend- 
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ants' firm pf John Stewart & Son, manufacturers of rugs, etc., and he 
made drawingS; of a loom for this purpose. About the middle of Sep- 
tember, 1889, he gave si verbal order for such a looni to the Crompton 
Loom Works. It vfaa finished and tested satisfactorily about the mid- 
dle of November, 1889, and on the 21st day of that month the défend- 
ants ordered from the Crompton Loom Works 25 such looms. The de- 
livery thereôf commeriçed in the last week of Decèmber, 1889, and thèse 
are the looms alleged to infringe the plaintiffs' patent. The proof thus 
disclosed the iSignifîcant fact that the conception of weaving Smyrna 
rugs hy power instead of by hand occurred about the same time to three 
différent persons, namely, Joseph H. Bromley, Thomas Bromley, Jr., 
and George William Stewart, engaged in the manufacture of thèse 
rugs, whose respective ûrms, acting independently of each other, gave 
orders to différent loom builders, who thereupon constructed power 
looms for the purpose, difl'erent struçturally, but ail having mechanism 
to stop the loom after every two picks, and for restarting it by the 
foot. This coïncidence is confirmatory of our conclusion that no in- 
vention in a patentable sensé was involved in the, first and second 
claims of the patent in suit. Atlantic Works v. Brady, 107 IT. S. 192, 
199, 2 Sup. Ct. Rep. 225. For the reasons above discussed — -First, 
the lack of patentable novelty; and, second, because of the clear antici- 
pation shpwn ih the Furbush loom made in the summer of 1888 — ^the 
plaintiffs' case fails. Let a decree be drawn dismissing the biU, with 
costs. 



A Lot of Whalebonb. 

Lewis et al. v. A Lot of Whalebonb. 

(District Court, N. D. Callfomia. August 30, 1893.) 

No. 10,269. 

SaLVAGB— WltAT CONSTITUTES Sa L V AGE SSR VICE. 

A whaiing vessel with a cargo of vyhalebone and cil went ashore In tlie Arctio 
sea. Her rUdd«r and keel were broken, and lier machinery displaced. Every ef- 
fort to get' her off was unavailing, and distress signais were displayed. A similar 
vessel was cruising in the vicinity, but the dangerous condition of the séa pre- 
vented ariy résfionse. Next morning a message was sent by the captain of the 
wrecked ship, to wit, that if the captain of the salving ship would "set his oolors 
to the mizzen peak he would leave his ship, and corne aboard ; or, if he thought 
that his boh'o could be saved, to send his boata for it. " There was sôtne conflict 
aa to the purport of the message, but it was deeided that the weight of testimony 
and the svirrounding oircumstauces indicated that the captain of the wrecked ves- 
sel was aûxious to escape with his créw, and the saving of the cargo was a sec- 
ondary djpsWeration. The whalebone was réscued, and landed safely in: port. 
Seid, the bone must be regarded as having been quasi derelict, and the service 
in securing it a salvage service. 
Same — Pahmes^Dismissal. 

When aome of the.owners of a salving shjp are also part owners in the salved 
property, and their interests in the respective properties are varied and graded, and 
where it is'iiecesaary, in order to eftect an équitable adjustment of the question of 
salvage, and avoid a multiplicity of suits, that ail of the owners be made parties. 
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lue question of salvage liiust be as betweeti the salving sblp as one patty and the 
salved property as tbe otber; and such owners are not entitled to be dismissed as 
colibelants on flling a pétition tberefor. 

3. SAMB— COMPBNSATION. 

The property saved f rom tbe wreoked shlp was wortb $35,797.35. The labor ol 
80 of the orew of the salving shlp was required for several hours to transfer tbe 
bone. Great skill and energy were displayed and personal risks inourred in ef- 
fecting the transfer, which was made in boats, through the loe. The salving ship, 
with ber cargo, was worth $75,000, and was exposed to the same fate which over- 
took the wrecked vessel. She was engagea in whaling at tbe time, with a pros- 
pect of a f urtber catch. The season was short, and time was valuable. Eeld, in 
View of thèse faots, that the libelants were entitled to one tbird of tbe value of tbe 
salved property, to wit, $8,599.08, tbe sbipovraers to reçoive $4,006.54, and tbe re- 
mainder to be distrlbuted among the other libelants accordlng to the services ren- 
dered, as ascertained by the articles of sbipment. 

i. Same— Who are Salvoes. 

Tbe faot that a part owner in a salving sbip also bas an interest in the salved 
property will not prevent bim from sbaring in the salvage. 

in Admiralty. Libel for salvage. Decree for libelants. 

Edward Gray Stetwn, foT lïbelanis. 

Andros & Frank and Page & EeUs, for ckimants. 

MoRROW, District Judge. This is a suit brought by William Lewis, 
«f New Bedford, Mass., managing owner, and Joseph Whitesides, mas- 
ter, of the steam whaler Belvidere, on behalf of themselves and of the 
•other owners, and of the ofEcers and crew of the vessel, and ail others 
entitled to recover compensation for a salvage service in rescuing a lot of 
whalebone from the wreck of the steam whaler William Lewis, near 
Point Barrow, in the Arctic océan, October, 1891. 

On the morning of the 3d day of October, 1891, the steam whalers 
William Lewis and Belvidere were engaged in whaling in the Arctic océan, 
about 25 miles northeast of Point Barrow. Both vessels were bark-rigged 
steam whalers. The Lewis was the more powerful vessel of the two. 
She was commanded by A. G. Sherman as master, and her crew of offi- 
cers and men numbered 47. She had on board a lot of whalebone, 
subsequently valued at $25,797.25, and 250 barrels of oil, of the value 
of about $2,500. The Belvidere was commanded by Joseph Whitesides 
as master, and her crew of officers and men numbered 44. It is alleged 
in the libel that she was worth, with her catch, supplies, and equip- 
ments, in the neighborhood of $75,000, and this is not denied in the 
answer, About 7 o'clock on the morning of October 3d the wind com- 
menced to blow from the northeast, and continued to increase during 
the day until about 4 o'clock in the afternoon, whenthe gale wasaccom- 
panied by a heavy snowstorm. The Lewis and Belvidere sought shelter 
under the lee of Point Barrow, rounding that point between 7 and 8 
o'clock in the evening. At the start from the whaling ground the Lewis 
was in the lead, but the Belvidere, steaming a little faster than the 
Lewis, obtained the lead , and kept it until the Belvidere came to an 
.anchor in shoal water, south of the point. At this time it was snowing 
hard, and dark. The Belvidere dropped both anchors, and, in bonse- 
. inence of the shoal water, biew three blasts of her whistle, to notify the 
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Letrîs thât theïewas danger. The Lewis was about two points oflf the 
starboard quartèr 6f the Belviderë. In a îevr minutes it was discovered 
that the Lewis was ashore. The Belviderë kept up steam ail night, and 
sleamed up to her anchors to relieve the strain on them. The vessel drew 
16 feet of water,, and it Tyas found on sounding that she had but 3J feet 
of water under her keel. When the Lewis ran ashore her engines were 
reversed, and sail madè, to baçk her off. Every effort was made in this 
direction uutil about 11 p. m., the veasel pounding heavily ail thetime, 
when the propeller refueed to revolve, and it was found that the rudder 
was broken in two pièces. The engineer reported the keel broken, and 
the machinerj' thrown out of position, and at about the saine time water 
was discovered coming in on the starboard side. At midnight the Lewis 
blew her steam whistle Sèveral times, sent up rockets, and burned blue 
lights, to indicate her dangerous position and need of assistance. -Tliese 
signais were observed on board the Belviderë, and the captain of the 
latter vessel asked Mr. j^lain, the second officer, if a boat could be got 
to the Lewis. The latter thought that the sea was too rugged, and that 
it would not be sale to niake the eHort. The wind and snow continued 
during the night. In the morning the eaplain ap;ain asked Blain about 
sending a boat to the Lewis, and was again told that it would not be 
salie. None of the officers of the Belviderë wanted to go. A heavy 
swell coming in made the situation dangerous for the Belviderë. Ac- 
cordingly, about 6 o'clock, she steamed up to her anchors, took up one, 
slipped the other with 45 fathoms of chain, and moved offshore about 
half a mile, when she was again anchored, with the Lewis on her star- 
board beam. Masses of ice, coming in around the point and ground- 
ing outside, had made the water smoother inshore, but the heavy swell 
continued, and the strong current, carrying ice, and running southward, 
rendered it still dangerous to attempt to reach the Lewis. About 10 
o'clock one of the Lewis' br)ats went inshore of the ice, and then, com- 
ing off to the windward of the Belviderë, came down with the current 
through the ice to that vessel. This boat had eight men in it, and was 
in charge of Bmith, the boatheader of the Lewis. 

So lar there is a substantial agreement as to the material facts, but at 
this point there is a conflict in the testimony. Capt. Whitesides tesU- 
fies that when Sniith came on deck "I asked him it he came with a re- 
port Irom Capt. Sherman, and he told me that Capt. Shenuan said if I 
would set niy eolors to the uiizzen peak he would leave his ship, and 
corne aboanl, or, if I thought I could get his bone, to send my boats in. 
I thought I would try and send my boats in." Blain, the second offi- 
cer of the Belviderë, testifies that Smith told him that he came to the 
Belviderë to get the captain to stop by him; that the ship was bilged, 
and couldn't be got off; that "he wanted the captain to take the crew, 
if he couliln't conie there for the bone; if he could get the bone, he would 
like him to come there and get it; if he could not get it, he would like 
him to take the crew." Capt. Sherman of the Lewis testities that he 
sent a boat to the Belviderë between 10 and 11 o'clock, in command of 
Boatheader JSmith. "I told him to tell Capt. Whitesides to send his 
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boals in to get my bone, or help take it ofif. I do not remember saying 
anything about taking the crew off." On cross-examination, he was 
asked if he remembered the exact message he sent tq Capt. Whitesides. 
He said he thought he did. "I sent for him to come, and send his 
boats in, and take my bone, or help take it." In reply to the question, 
"Did you say anything about setting colors?" he answered, "I don't 
think I did." Boatheader Smith was not produced as a witness, but it 
was explained that he departed for New Bedford before his testimony 
could be taken. The terms of the message sent by Capt. Sherman to 
Capt. Whitesides at ttiis juncture are deemed significant as indicating 
the purpose of the former with respect to the cargo of bone on board the 
Lewis. In the event Capt. Whitesides had determined that he could 
not take off the bone, was it the intent of Capt. Sherman to abandon it, 
as he did the vessel, and the '250 barrels of oil left on board? The mes- 
sage, as testified to by Capt. Whitesides and Second Officer Blain, indi- 
cates that such was his purpose; but Capt. Sherman does not remember 
that he asked Capt. Whitesides to set his colors to the mizzen peak as a 
signal for the former to leave his ship and come on board the Eelvidere, 
and he does not think he did; nor does he remember saying anything 
about taking off his crew. As indicating his purpose not to abandon the 
bone, he testities that there wouid bave been no difliculty in landing the 
bone, and carrying it, on sleds, to Cape Smythe, where a government 
station is located, and also a trading station; but he says the better way 
would hâve been to take it down in the boats. The Lewis had no sleds, 
but they could bave made them. He thinks the bone could hâve been 
landed and taken to Cape Smythe by sleds in two days, or by boats in 
a few hours, and he thinks his men would bave risked spending the 
winter up there in ordcr to save the bone. Capt. Sherman is not con- 
fîrmed, in this view of the situation, by a single witness, but, on the 
contrary, it appears that the only persons who had anything due to them 
from the voyage, over and above their indebtedness to the ship, as the 
resuit of the catch.up to that date, were Sherman, the master, Green- 
wood, the second mate, Smith, the boatheader, and Bayman, fireman. 
The remaining 43 members of the crew had no interest in saving the 
cargo of the Lewis, and there is testimony tending to show that some of 
them made forci ble déclarations to that effect, using language that need 
not be repeated. But, further than this, the testimony of Capt. Sher- 
man is lacking in candor. He says that the stations at Cape Smythe 
are between five and eight miles south of Point Barrow. This is not 
true. Capt. Knowles, one of the owners of the William Lewis, and 
manager of the Pacific Steam Whaling Company, testifies on behalf of 
the claimants that the company bas a station at Cape Smythe, but he 
says it is about 15 miles from Point Barrow. He had never been there, 
howover, and must therefore hâve based his testimony on officiai charts 
or common report. The coast and geodetic survey gives the distance be- 
tween Point Barrow and Cape Smythe at 16} miles. Capt. Sherman tes- 
tifies that he bas been eight seasons in the Arctic; has been to Cape Smythe, 
and a g^eat many times each year to Point Barrow. His mistake in 
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the distance between thèse two points cannot therefore be attributed to 
ignorance. A compétent sea captain ought certainly to be çorrectly in- 
formed as to distances on a familiar shore Une by charts and observa- 
tions, and bis failure to state çorrectly a fact having relation to possible 
relief from a perilous situation must be considered as impairing the cred- 
ibilitylof such a persoii as a witness. Theweight of testimony and the 
surrounding circumstances indicate that Capt. Sherman was anxious to 
escapewith his crew from the wreck of the Lewis with such personal 
efiècts as could be saved, and that the saving of any part of the cargo 
was a secondary considération. The message sent by Capt. Sherman 
and recejved by Capt. iWhitesides was therefore undoubtedly in the 
terms stated by the latter, or substantially so. 

Jn respGnse to this message, Capt. Whitesides çalled ail hands, and 
sent his boats in, with directions to go with the ice until they got in- 
shorë, and then pull up to the wreck, where the ourrent was not sa 
strong. The boats w«re sent in about noon. The gale had moderated, 
but young ice was making. The boat that came out from the Lewis was 
returned, but manned by a crew from the Belvidere. Four other boats 
were sent from the Belvidere. There were six men in each boat, making 
30 in alh; They were instructed to do what they could to save the bone, 
and to say to Capt. Sherman that Capt. Whitesides would stay as long 
as possible, and when he got ready to go he would set his colors to the 
mizzen peak, When the boats reached the Lewis, the bone was on deck. 
The boats were loaded, iand they started back, but were carried by the 
current to leeward, whereupon the Belvidere took up her anchor, and 
went in about half way to the wreck, and picked up the boats. The 
water was about 8J fathoms. As the boats had not brought off ail the 
bone, they were sent back. Capt. Whiteside? also went on board the 
Lewis, but remained but a few minutes, not deeming it safe to be away 
from his own vessel. TJpon returning to the Belvidere he took up her 
anChor, and again moved further to leeward. He also sent one of the 
boats still further to leeward, with a line from the ship, to pick up some of 
the boats that had got adrift. About 6 o'clock the last of the boats had 
returned to the Belvidere^ and al! the bone had been placed on board 
that vessel. It was impossible to save the oil, and it was left in the 
wreck. The oflBcers and crew of the Lewis came in their own boats to 
the Belvidere, bringing with them their personal effects. They took no 
part in the transfer of the bone beyond bringing it up on the deck of the 
Lewis. There is some testimony to the efiiect that one or two of the 
crew of the boat sent from the Lewis to the Belvidere returned to the 
Lewis, but, if so, it was to secure some personal effects, and not to assist 
in transferring the bone. It also appears that one or two native boata 
carried a small quantity of bone, but, on account of the danger of being 
crushed by the ice^longside of the ship, the bone was transferred to one 
of the ship's boats before being placed on board the vessel. When ail 
were aboard the Belvideiie, she took uphér anchor at once, and steamed 
to the south and west; the wind blowing fresh, and the current running 
strong to the southward. In passing through the floating and grounded 
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Ice navigation was difiBcult and dangerouâ. The vessel strack once, and 
one of the bobstays was carried away, but by skillful management she 
vas brought saf'ely eut of her dangefoua position, and on the following 
day she was steered to the northward, to make a lee uuler the ice. Her 
course was then directed along the ice pack to the westward until about 
the 9th or lOth of October, when she fell in with other vessels of the 
whaling fleet, and distributed 31 of the crew of the Lewis among the 
vessels, retaining 16 on board the Belvidere. On the 16th of October 
the Belvidere left the Arctio for San Francisco, where she arrived No- 
vember 5, 1891. In coming down, the bone on board the Belvidere, in- 
cluding that taken from the wreck of the Lewis, was washed and scraped 
by the crews of both vessels. This work took about two days. After 
the arrivai of the vessel hère the bone was bundled and packed at an ex- 
pense of $50 to the salvors. As before stated, the bone takën from 
the Lewis is valued at $25 ,7 97- 25, and the question is, did the of- 
ficers and crew of the Belvidere render a salvage service in rescuing this 
bone from the wreck, and bringing it safely to the portof San Francisco? 
Gapt. Sherman testifies that he did not think he was paying sa;lvage for 
the service, and gives as a reason that the owners of the Lewis and Bel- 
videre were the same; and,he did not think there would be any salvage 
any way. He qualifies this statement, however, by saying tha.t several 
of the owners are the same. In the protest dated November 7, 1891, 
and signed by A. C. Sherman, master, W. J. Greenwood, mate, James 
F. Ferndon, carpenter, and Henry Pratt, chief engineer, it is declared 
that "Oet. 4th, about noon, a boat was sent to the Belvidere for assist- 
ance. Her boats were sent back, and at 3 p. M.,tb„ wind having mod- 
eratçd, the master and crew left the vessel, saving but a portion of their 
Personal efiecte. At that time the vessel had settled in the sand on her 
starboard side." Nothing is said in this protest about the cargo of the 
Lewis. As far; as this document furnishes évidence, the vessel and cargo 
were abandoned by the master and crew, and nothing saved by them 
but a portion of their personal effects. In the log book of the Lewis the 
.fpllowing entry was made in relation to the events attending the disaster: 

"Str. William Lewis, Sunday, October 4th, 1891. 
"In cominand, Captain A. C. Sherman. While coming in last ntght for 
shelter, winda blowing a gale from the N*. !Ë.,and thick snowing, In cômpany 
with thé Belvidere, under steàm, the sails clewed up, We got into four f ath- 
oms of Water, and J less 4, land was reported on the leé bow or starbbard 
bow. Captain Sherman ordered the helm hard a-starboard, when she struck 
bottom. Time about 7 p.- M. of the 3d. AU sails and steam was used in try- 
ing to get herofC; the ship drawing about 14| forward, and 15| feet aft; 
water 12 foot forward, 15 waist, 18 aft. The ship seemed to be working on 
at llp.u.night of theSd. The rudder was brokenhi two pièces. Tookin ail 
sail and stopped steaming; the propeller striking something hard, the ship 
pouuding very hard. At daylight morninr of the 4th we saw our position. 
We had struck bottom about oiie mile southwest of the point. The ice had 
come in and grounded around us. The rudder was in two pièces. The 
Btërn post lobked as if gone. The water bas corne into the ship up to the 
ash pans, about 5 foot. Winds had moderated. At 3.30 F. u. Captain .Sber> 
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iaaa,ab9Q(]tfn«cl;tb^WilliaQ) Lewis abojat one mile S. W. of l'oint Barrow> 
TVent (on, bp^ of the Belvidere." 

Point B&rktoW is in 71" of nortb latitude. The région is barren, ex- 
posed, anid "âeitolate. At the time of the wreck of the Lewis a storm 
was ragtng'of BUCh fury as to cause vessels to seefc sheiter. It was late 
in the season; flndi under the cireunistances, the ôdast was dangerous. 
It is trtiè that'ât Cape Smythe, 16} miles south of Point Barrow, there 
are two refï^è'ètfltîbne,^— one establishéd by the govemnieut, and the 
other by the Pacifiô Steam Whaling Company; but whether they were 
suffieîëntly eqtiipped in'Gctober of laét yeaf to furnish fôod and sheiter 
to 47 additionai men during the long winter does not àppear. The 
mostthat can be sàid is that they Wëi^ establishéd for the purpose of 
afifordihg temporal^ riaijîef to vessels in distress, and, preàumably, they 
weré so maintained; bul from what bas been stated.'and the làct that 
the coast is otherwise- ûnînhabited by white peuple, it is évident that 
tlie présence of the Belvidere at the scéfie of the disaster to the Lewis 
Wàs a fortUnate circumstànce, aiid that thé conduct of the officers and 
men of the former vessel was highly meritorious. In view of ail the 
faCts iïi the cascj the bbné rescued froih the wreck liiustfce treated as 
havihg been quad dw-elict, and the service rendered by the Belvidere a 
sàlvage servièé. 

We noif? corne to the question of the ownership of the Belvidere and 
William Lewis, and the cargo of the latter. J. N. Knowles, A. C. 
Sbermah, Samuel Poster, and Roth, Blum & Co. hâve filed a péti- 
tion representing that they are co-owners with the other parties men- 
tiôned in thé'libel of th« lot of whalebone proceeded agàinsl in this suit, 
ànd that they are also part and cô-owners with the other parties men- 
tioned in the libel of the steam whaler Belvidere; that they hâve, with- 
Ôut theîr confient, been made colibelants; that they never did, and do 
not now, désire to be pai-ties to the libel; that they désire to withdraw 
thereirom; wherefore they Jjetition the court to order that the libel, so 
far as they are çoncerned as libelants, be dismissed. It appears from 
the stipulation on file that the petitioners are part and co-owners of the 
Belvidere in the fbllowing interests: 

J.N. Knowles, ... . - 12/96 

Samuel FoBter, - . - - - 6/96 

A. C.Sherman, * . . -- - 6/96 

Total, - . . - - - 24/96, or \ 

In the pétition, Roth^ Blum & Co. are represented as co-owners in 
the vessel to the extent Of 6/96, but they do not appear so in the stipu- 
lation. The name of Léon Blum does, however, appear in the last- 
named documentas owning 6/96 of the Belvidere, and Roth, Blum & 
Cp. 6/96 of the William Lewis. It àlso appears frona the same stipula- 
tion that thèse parties are also part owners of the William Lewis and 
ber cargo of whalebone in the following interests: 
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J. N. Knowles, - . . . 30/96 

Samuel Foster, - - - - - 6/96 

A. G. Sherman, -. - - - - 12/96 , 

Total, - - - . - - 48/96, or è 

It will be observed that Knowles and Sherman hâve greater interests 
in the whalebone than they hâve in the salving steamer, and hence it 
would be to their advantage to withdraw their interests from thèse pro- 
ceedings. Samuel Foster has the same interests in the salving steanier 
that he has in the whalebone, and would naturally be willing to bal- 
ance the account in his own way. And, assuming that Roth, Blum & 
Co. and Léon Blum are one and the same parties, we find that théir in- 
terests ia the salving steamer and the whalebone are the same, and, like 
Mr. Foster, they would probably be willing to balance their own ac- 
count. 

We hâve hère, then, an ownership representing 30/96 of the salving 
steamer and 54/96 of the salved property asking to hâve the libel dis- 
missed so far as thèse interests are involved in this controversy. The 
application appears to hâve merit, but let us inquire as to what effect 
such a dismissal would hâve upon the remaining interests. Would it 
be fair, under ail the circumstances, to send some of thèse owners ont of 
court, and impose the burden of the proceedings upon those who ro- 
main? Manifestly ail interesta should be treated alike. 

The foUowing persons were also owners of interests in the Belvidere, 
and in the William Lewis and her cargo of whalebone, as foUows: 

In William Lewis and 
S. C. Hart, in Belvidere, - 8/96 her cargo of bone, - 3^'96 

A. Andersen, " . - 3/96 ' " 

William Lewis, « . 15/96 

Geo. S. Horner, « - - 6/96 
A. Coddington, Jr., « - 6/96 



u u 


(1 


l( 


<t 


2/96 


« « 


l( 


>( 


<( 


6/96 


<( « 


U 


<( 


(t 


3/96 


u M 


(( 


t( 


(t 


3/96 



Total, - - 33/96 - - 17/96 

Thèse parties do not ask that the libel be dismissed, as far as they are 
concerned. 

The following persons were owners of interests in the William Lewis 
and her cargo of whalebone, but were not owners in the Belvidere: 

E. H. Hanson, - - - • - 7/96 

Jos, Laflin, - - - - - - 8/96 

Benj. H. Waite, - - - . - 3/96 

Nathan Adams, - - - - - - 3/96 

H. Liebes&Co., - - - - - 6/96 

L. & F. R. Brightman, - - - - - 8/96 

Total, - 25/96 
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The foiloWi&g persons were owners of interests in the Belvidere, but 
not in thift, 'William Lewis or her cargo of whalebone: 

A. H/^eâtÂiry Estate, - - - - 12/96 

J. GaipÏDQÔna, Jr., - - - - - 3/96 

Wiïliaïri BBÎyliês, - - - - - 3/96 

J. G. WUlard, - - - - - - 3/96 

G. î*:! Bartlett, - - - - - 6/96 

AbbyAv^èry, - - - - - - 3/96 

A. P. Chùrch Estate & G. C. Church, - - 3/96 

: Total, - - - - - - 33/96 

It is plain, from the foregoing stâtement of the varions interests 
involved in this controversy, that the libel cannot be dismissed as 
to the petitioners J. N. Knowles, A. G. Sherman, Samuel Poster, and 
Roth, Blum & Go. without doing injustice to others who, like them- 
selves, are interèsted in both vessels, and that the only way to proceed 
with due r^àrd to ail the interests concerned is to détermine the ques- 
tion of salvage as between the salving ship as one party and the salved 
property as <.the other. In this way an équitable adjustment may be 
made, not only in the contribution to and distribution of salvage, but 
also in the costs of the proceedings. 

But it is cotitended that the shipowners cannot be salvors of their own 
property, and the case of: The Caroline, 1 Asp. 145, is cited as an au- 
thority toi that effect; but the question involved in that case was as to 
the suffici'eilcyof a tenderwherein parties paying for a salvage service 
made a t^nder of £200, pjeading that a part owner of the salved vessel 
ownjed .inô'rè thàn half of thesteam tug that performed the salvage service. 
Dr'. Lt^HlliGTON, cpnèîdetjiîlg tbat^his iriterest in thè veBSel and tug had 
been deduçted,, su?tained the tender. The' case does not meet the ques- 
tion jinderooijsideration. ^ 

ButVth^^law isweli egtablished by authority that the m aster and 
crew of one vessel may recover 'for a salvage service ïendered another 
vessel belonging to the same.:'Qwpers. The Oolima, 6 Sawy. 181; The 
Sapphi>; Jj. R: 3 Adni. & Eco. 142; The Glenfrum,' 10 Prob. Div. 103; 
The.Çnxgo efç .Laertes, 12f rpb. Div. 187., It is .also the law that the 
owners of ia salving sbip, who are also the owners' of the salved 
ship, may obtain salvagq renauneration from the owners of the salved 
cargo, provided tjie circiimstàhces which cause the neç'ess'ity for the sal- 
vage services do notamôùnt to a breach of the con tract of carriage bë- 
twéen the shipowners and the owners of the cargo which is on board the 
salved fehip^ P. M. S. Co, v. Teii Baies Qunny Bags, 3 Sawy. 187; The 
Mimanda, 4 Marit. Law Cas. 440; The Cargo ex Laertes, 12 Prob. Div. 
■ 187. In thèse last cases it may be assumed that the pwners of the salv- 
ingship had no interest in the cargo exceptas owners of the freighl; but, 
asfreight may be required to contribute to salvage, it is clear that the 
authorities do not go to the extent of eliminating from a salvage service 
the inte'rests of ail persons who may also bave some interest in the salved 
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property. In this respect the rules of admiralty are not governed by the 
strict rules of the common law, but act upon enlarged principles of 
equity. The Virgin, 8 Pet. 540; Richmond v. Copper Cb., 2 Low. 315. 
"It is the duty of salvors, in bringing suit for salvage compensation, to 
make ail the cosalvors parties. This they are required to do, at least in 
gênerai terms, to enable the court in one final decree to do full justice to 
ail concerne4. Another and most important reason for the strict enforce- 
ment of this rule is to be found in the necessity of avoiding a multiplic- 
ity ofsuits.^ The Edward Howard, 1 Newb. Adm. 523. In the case at 
bar, the master and crew of the Belvidere are unquestionably entitled to 
recover compensation fortbe salvage service rendered by them in rescu- 
ing the cargo of bone from the wreck of the Lewis, and, under the au- 
tborities cited, I am of the opinion that the owners of the Belvidere are 
also entitled in this action to recover compensation for the services of the 
ship, 

The next, question is as to the amount of the salvage award. It will 
not be necessary to review the numerous authorities on this subject. It 
is sutBçient to say that, while they do not fix any certain standard of 
compensation, they point out the éléments to be considered in deterniin- 
ing the, finjount of the reward to be decreed for the service: (1) The 
labor expended by the salvors in rendering the salvage service] (2) 
the promptitude, skill, and energy displayed in rendering the serv- 
ice and saying the property; (3) the value of the property employed by 
the salvorg.in rendering the service, and the danger to which the prop- 
erty was exposed; (4) the risk incurred by the salvors in securing the 
pjropierty irofli the impending péril; (5) the value of the property saved; 
(6) ,the degreç. of danger from which the property was rescued. The 
JBlackpoalltjQ Wall. 13, 14. The principal incidents connected with this 
service. ha.ve ilieen related. It appeai;s that for several hours the labor of 
Bpme,3D.n3,9hjTY^s expended in taking beats through the ice to apd from 
the. wxeçk, while 14 more were employed in handling and looking 
after -the ^fe^y of the Belvidere. The salvors were reasonably prompt 
in repd,çrj.flg thp service. It is true that they waited until the gale had 
,moderate^;P]a,the moming of October4th, but this delay appears to bave 
been th^, r^ult of good judgment, rather than a lack of interest in the 
situation. , , The évidence is to the effect that boats would hâve been sent 
before, .h?4 ■tbere been any prospect of reaching the Lewis. The diffi^ 
culties.they.'encountered when they did go indicate that an earlier effort 
would hâve been futile. Skill and energy were displaj'ed, not only in 
handling the boats engaged in transferring the bone, but also in the 
movemen.ts of the ship in avoiding dangers, and in picking up the boats 
ontheir return. The value of the Belvidere, with her supplies, equip- 
ments, cargo of bone and oil, was $75,000. Ail the property was ex- 
posed to thei same fate that overtook the Lewis. The Belvidere was sur- 
rounded by masses of grounded and floating ice, in the midst of a strong 
outrent, with, shoal water under herkeel. The business of whaling, in 
which: sihe ijïas engaged, would, under ordinary circumstances, hava 
calledl nw aw^y from this shore early on the moming of October 4th, 
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aiia 'her lierîloas position was a still farther rèason ibr her inîiiaedîate 
depàrtfcu'é'.' -iHad her officers looked only to their own wélteé âtid safety 
or that'b^ tlie ship, thèy ivonld bave côntinuéd lier firàt nîove in the 
lïiorhirtg but întq deep wàter, and pfobably on thé course she siibse- 
queiltly ;tbok; butshe drèpped anchor, and remained dtiring the day for 
the pUrpdiè of extendittg relief to thè tewîs. There Was some personal 
risk inàurred by tHe saivohi in seduring the bone froiû'the wreck. The 
boats retùrnirig found'^ome difEçultjr in reaching the ship; and some ûf 
them Werei picked np; bot, takihg the venture as a whole, there was no 
greàt risk, âid this faèt wiil be tâk:en into considération. The degree 
of danger frohi which the property #as reScued bas been discussed. It 
appeara that the bone was not wholly derelict, and that fact virill also be 
considéréd. But there is anbther élément involved in this service that 
may bô meritioried, The Belvidere was engaged in whaling, with a 
prospect of further catch. The season is short in the Arctic, and every 
dày is ôf value in such a voyage. An average whale is worth from $10,- 
000 to $12,000. After the Belvidere took on board the crew of the 
Lewis, no môre whales wère taken. The resuit of a loss of time to a 
steani whaler of the câpacity of the Belvidere is, of course, uncertain, 
but it raust bô temembered that such vessels are capable of rendering 
valuable services, in case of disaster to other ships, in saving life and 
property, arid the policy isto encourage the best efforts and the fullest 
sacrifice in that direction. It appears proper, therefore, under the cir- 
cumstances, togive sothé considération to the loss of time incurred by 
the Belvidere, and also her eJSFectiveneas in rendering thé salvage service. 
In yiew ôf ail the faèts in the case, I will direct that a decree be en- 
tered in favor of the libelants for bne third of the value of the property 
aaved. This will amount to $8,599.08, ând in making the distribution 
of this aWard among the salvors I will follow the shipping articles in 
determining the value of the services rendered. AU but three of the 
officers and men shipped for the voyage on lays or shares; the master 
rèceiving 1/14; the maté, 1/23; and the other officers and men receiv- 
ing différent shares, according tô théir services and skill, down to the 
ordinary seaman, who recieived 1/180. The three excéptibns were the 
engineer, whosè wages are not shoWn by the original articles; the assist- 
ant engineer, who was to receive $95 pér month; and one of the boat 
Bteerers, who was to receive $125 per mbnth. Assimilating thèse three 
services to others of likè châracter, as shown by the shipping articles, I 
find that the engineer Would be entitled to receive 1/80. the assistant 
engineer 1/100, and the boat steerer 1/80. The aggregate of ail thèse 
lays or shares would thèn be 53.40 per cent, of the proceeds of the voy- 
age, leaving 46.60 for the ship. There are cases indicating that a reâ- 
Bonable allowance for a ship in a salvage service is one third of the value 
of the property recovered, but I findSufficient reason for departing from 
such an allowance in the châracter of the service rendered by the ship 
in this case, artd in the mutual agreement betweén the officers and men 
and the owners of the Vessel as to the individuel share each shbuld bave 
in th© proceeds of the voyage, and in the relation of the aggregate of 



THE BBSCUft. 927 

snch shares to the interest retained by the ship. It seems to me, there- 
fore, that it would be fair and reasonable to treat the salvage award as 
tbough it were a part of the legitimate proceeds of the voyage, and dis- 
tribu te it accordingly. The decree will therefore provide for a distribu- 
tion of the salvage on that basis, as foUows: 



To the captain, having 


; 1 1/14 lay, (1) - 


. $614 22 


To those having 


11/23 lay, (3) 


373 42 each 


' « « u 


1 1/55 lay, (2). 


- 156 35 « 


u a u 


11/80 lay, (6) 


107 49 " 


U u u 


1 1/85 lay, (1) 


- 101 18 


M M « 


1 1/90 lay, (2) 


- 95 55 each 


« M « 


1 1/100 lay, (3) 


- 85 99 " 


u u u 


1 1/110 lay, (1) 


78 90 


M u u 


1 1/120 lay, (1) 


. 71 60 


u u u 


1 1/170 lay, (2) 


50 58 each 


u u u 


1 1/180 lay, (23) 


- - 47 77 " 


To ofBcers antl crew, - 


$4,592 54 


To owners 


of ship, 


4,006 54 



Total araount awarded, - $8,599 08 
Let • decree be entered in accordance vrith thia opinion. 



The Rescub.* 

GliOTTCESTEB FeRRY Co. V. The ReSCUB. 
(Diftrict Court, S. D. Penntylvania. Angust A, 1899.) 

CotUSTOK BSTwnm Stbambbs. 

A steamboat approaching her wharf la bound to observe the signal of another 
•teamer bauklng outfrom another wharf, and to note the visible effect of the Ude 
OD the laiier, and whether she bas suffluient steerageway for handy coDtrol or 
speedy movement, before shaping and holding her course directly towards her, even 
thouKh the former bad glven a lawful signal, by obeylng which the laiter, under 
ordinary circumstances, wonld bave, cleared. 

In Admiralty. Suit by the Gloucester Ferry Company to recover dam- 
ages from the tug Rescue for a collision. Libel ditiuiieaed. 
CfuirUs H. Dorwning, for libelaut. 
Jokn F. Lewi», for respondeut. 

BdTLER, District Judge. On August 12, 1890, when the ferryboat 
Peerless, on her way from Gloucester to South street wharf, PhilaUelphia, 
had reached a point opposite, and near Windmill island, in the river Del- 
aware, she saw the tug Rescue alongside the end of Knight's wharf, — 

>BepoTted Iqr Uark Wllka Collet, Esc).., of the Fhlladelptiia bar; 
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BoQie distance below South street. The tug had bôeii lyîng at the upper 
Bide of this wharf, with her stem to the river. After signalîng her pur- 
pôse to move, she had backed eut,— her stern swinging up the river un- 
der the influence of a flood tide,- — and had started down, intending to 
turn eastward and run up. When she reached the end of the wharf, 
(where seen,) the Peerless signaled her to port and keep westward. 
She immediately responded and ported; but having little steerageway 
on, the tide swung her head eastward, and she swerved off in that direc- 
tion, passing à short distance from the wharf. The Peerless, instead of 
keeping eastward under a port wheel, as her duty required, aftèr signal- 
ing, starboarded, and ran directly towards the Eescue, (under expectation, 
doubtle^s, that the latter would pass down the river.) When near to- 
gether both vessels reversed their engines, but too late to escape collision, 
and they came together, virtually head on. 

The testimony, as usual in sûch cases, is irreconcilable. Sbme of it 
(from ignorance of the witnesses, or other cause) seems incredibléi I find 
the facts to be, however, as above stated. 

The Peerless was, in my judgment, clearly in fault. She should 
hâve heard the Rescne's first signal, and observed her movements 
from the start. Two at least of those on board her did. This failure 
may not be very important, except as it tends to. show gênerai care- 
lessness. And yet, had she observed thèse movements she should hâve 
known that the vessel's steerageway was insuflScient for her handy con- 
trol, or speedy movement. The act of putting her wheel to starboard, 
instead of port, running directly towards the Rescue, and continuing 
this course until almost upon her, was clear (if not gross) négligence. I 
can see no excuse for it. She had no occasion to cross so low down. 
She could as well hâve reached South street bykeeping oflf eastward, and 
going higher. A change of wheel when even a short distance back wouid 
hâve avoided the accident. As befpre suggested, she doubtless expected 
the Rescue to pass down, westward. She should hâve seen however, in 
time to change her wheel and escape the danger, that the Rescue was 
swinging eastward; and yèt she kept directly on with no attempt to change 
until the collision was inévitable. 

The only doubt I hjave is whether the Rescue could hâve done more 
than she did to avoid the accident. I am satisfied she ported when sig- 
naled to do 80. This seems to be put beyond doubt, not only by the testi- 
mony of those on board, but also by the fact that her head did not swing 
further up. But whether with greater exertion, — the application of 
more steam, — she could not hâve gotten further down before the Peerless 
reached the point where she lay; and whether she reversed assoon as she 
should, I bave some doubt. The burden of proof, however, is on the 
libelant; and under the circumstances, the doubt is not sufficientto jus- 
tify a finding in her favor. Her own fault is sufficient to account for 
the accident; and to warrant the court in relieving her of any part of 
the conséquences the évidence of fault in the respondent should be clear. 
The libel must be dismissed, and a decree may be prepared accordingly. 
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Nashua & L, R. Corp. r. Boston à L. R. Corp. 

(CHrcuit Court 0/ Avpeals, First Circuit, Beptember 6, 1803.) 
NaSIL 

L AFPBUr^DEOISION— La.w ot thb Casb. 

Where the suprême court décides that the circuit court bas jurisdictlon of • oaiNMi 
and remands the same f or tbe taklng pf an account, the circuit court of appeals oan. 
net, on a subséquent appeal, reopenthe question of juriadiction. 

I. BàXBi — ^DiBMissAL — Jdkisdiction of Tbiaij Coubt. 

That the circuit court had no juriadiction of a cause is no ground for dismissing 
an appeal forwantof jurisdiction in the appellate court; ttie proper remedy ia a 
reversai of the judgment. 

t. Samb—Dboi8io«— Subséquent AppbaI/— Cikoiht Cottbt or Afpbals. 

Whére tbe suprême court, after afflrming tbe jurisdiction of the circuit court, ro- 
mands tbe cause, and directs the taking of an account, but without in aoy way passlng 
npon the amount to be found due, the final decree of tbe circuit court, ascertaining 
Buch amount, is in no sensé a mère exécution of tbe judgment and mandate of ths 
suprême court so that the same can be revlewed by mandamus. The proper metbod 
of review is by a new appeal; and where the new decree is rendered after July 1, 
1891, and the cause does not fall within any of the provisions of section 6 of tlie act 
of March 8, 1891, such appeal must be to the oircuit courtot appeals. 

4. Samb— Motions to Dismiss. 

After an appellee bas filed one motion to dlsmiss flie appeal, he bas no rigbt to 
file a second without leave of tbe court; and auoli leave should not be granted on 
formai grounds only. 

5. BAKE— DBFECTIVB TSANSOBIPTr-DlSHISBAI. 

Tbe f act that the transcript shows that certain portions of the record weie omit- 
ted by directions of appellant's attomey Is not necessarily a ground for dismissing 
the appei^ for tbe appellee may suggest a diminution 01 the record, and aslc for a 
cerMorar*. 

In Equity. Bill by the Nashua & Lowell Railroad Corporation against 
the Boston & Lowell Railroad Corporation for an accounting. Decree 
for complainant for $29,676.41, and interest amounting to $3,363.32. 
Complainant appeals from the part of tbe decree relating to interest. 
Motion to dismiss the appeal denied. 

Francis A. Brooks, for appellent. 

Josiah H. Benlon, Jr,, for appellee. 

Before Gbat, Circuit Justice, Potnam, Circuit Judge, and Webb, 
District Judge. 

Gray^ Circuit Justice. This Was a suit in equity, brought in the cir- 
cuit court for the district of Massachusetts, by a corporation established 
by the laws of New Hampshire and also by the laws of Massachu- 
setts, against a corporation established by the laws of Massachusetts, 
upon a contract in writing concerning the business of the two roads. 
The circuit court held that it had jurisdiction of the suit, but, at a 
hearing upon pleadings and proofs, entered a final decree dismissing 
the bill. The plaintiff appealed to the suprême court of the United 
States, which held that the circuit court had jurisdiction of the case, 
and that the plaintiff was entitled to an accounting by the défendant foi 
so much of the net earnings of the joint management of the two roads as 
had been appropriated to the payment to the défendant of sums ex- 
pended by it in the purchase of stock in two other railroad corporations, 
v.6lF.no.l4 — 59 
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and to a decree for the payment of the sum found due to the plaintiff 
upon such appounting, -136 IJ^ji^. 356, 10 gup. Gt. Rpp. 1004. The 
suprême court, thérèfore, on May 19, 1890,' âdjucîg'ea tKat the de- 
cree of thp<îircuit couît b;e fevefpçd, with costs, arid that tfie cayse be re- 
manded for further proceedings in conformity with its opinion, and sent 
down a mandate accordingly. 

The transcript of record before us contains copies of the pleadings,i 
aÉfd'^è decree dismîSèitag the biHj'tfieappeal therefrom to the suprême 
court,' tnfe opinion of that couri, (ppiiHing, however, so miiçli thereof as 
related tp the jurisdictipn of the circuit court,) and the mandate; ao or- 
4i^|Ciié'ç|rduiicoitrf Jiéld by ÎÎEJ^Oîi, J-. on July ?1, 18»1, referring 
the case to a master tô state the account in accordance with the opinion 
and thçRiandateof théSttjjreme court; exceptions by bpth parties to the 
Biasteir's report, a motion by the défendant to recommit the report to the 
mmer', tfnd.an opinion of Colt, J., filed March 16, 18S2, denying the 
motion and overruling-the exceptions, (49 Fed. Rep.i 774;) a final de- 
çreé àni^prîl 9, 1892, gdjudgjng that the plaintiff reéovef, as its share 
of the net earnings appropriated as aforesaid, the sum of ,$29,676.41, 
and ipterest on that sunj.from May 19, 1890, to the date of the decree, 
a^moQptitig to $3,363.3^, ai^d costg, and that the plaintiff was notenti- 
tled to recover any further sum; the plaintiff 's appeal from so much of 
that dwç^,^ determin,^^ that the jplàintiff was ehtitléd :to recover only 
$3id68.^2'fiDTiintere8t<»ii the sum fouud due; and a corresponding assign-, 
Âëtit of èirors. The fâéi'kof the circuit court hascettiffed that the tran- 
script is a true copy of the record, except certain portions omitted bj' 
direction «if the plàintiff'fiooUnsel. 

On May 31, 1892, tèe défendant naoved to dismiês thé appeal,, upon 
thèse tiV0:ground8: (l);That the plaintiff wfls a citizen of the state of 
Massachusetts^ of whi«b the défendant also was a citizen, and therefore 
the circuit court had no jurisdictionofr the case, and this court had no 
jurisdiction of the appeal. (_2) That the decree appeal ed frora was made 
in obédience io and performance of the mandate of the suprême court. 
Aft^a^nâofim to; the plaintiff, this motion to dismiss was, set down to be 
heard oii June 30th. At the hearing, the défendant filed another motion 
to dismiss the appeal, assigning, as additional grounds, that the appeal 
was nôt fjfoBlJhedeereeof the circuit .court, but from a part only of that 
decree, swd that the, transcript transmitted to this court was a copy of 
but a paM ofthexecoiïd below. i ; 

iThe first ground asaifenêd for the original motion to dismiss is untena- 
bie, for tvw) rfiasïDnsj Ér^. The queialion of the jurisdiction of the circuit 
court, haà been heard and :determined;by the suprême court, and cannot 
be'reopetfedvin this, oase. Clark v.Kàih, 106 U. S; 464, 1 Sup. Ct. 
Kep^.QôS,; Second. If the que.itiûnof the jurisdiction of, the circuit court 
were still open to diâpute, lit would be a question to bedeçideti on ap- 
peal; flnd if the circuit :0ourthad;inô jurisdiction, that would be no 
ground fœ/dismissingithe appeal for wantof jurisdiction in this court, 
but would requirèaïéverSal of the judgment below for want of jurisdio 
àon in the court whicb rendered it. Oanter v. Insurance Co., 2 Pet. 554; 
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Assesaors V. Osbotiies, 9 Wall. 567, 575; Railway Oo. v. Swan, 111 U. S. 
379, 4 Sup. et. iRepl 510; Whittemore v. Bank, ISi tJ. S. 527, 10 Sup. 
et. Rep. 592. 

The second ground of the original motion is èqually untenablè. The 
suprême court, after deciding that the circuit court had jurisdiction, and 
that the decree of that court dismissing the bjU must be reversed because 
the plaintiff was entitled to an account, and to payment of the sura there- 
upon found to be due, reraanded the case to the circuit court for further 
proceedings. The suprême court in no way passed upon the amount to 
be found due, either principal or interest, but lelt that to be determined 
in the court: belovir, as in the ordinary case of granting a new trial. The 
last decree of the circuit court did not touch any matter adjudged by the 
suprême court or covered by its rriandate, and was in no sensé a mère 
exécution or performance of the judgment and mandate of the suprême 
court. It could not, therefore, be reviewed by writ of mandamm from 
that court, but only by a new appeal. HincUey v. Morton, 103 U. S. 
764. The decree now in question having been rendered since July 1, 
1891, when the act of March 3, 1891, c. 517, took full effect, and not 
coming within the spécial provisions of section 5 of that act, but falling 
under the gênerai provision of section 6, the présent appeal is rightly 
taken to this court. 2i5 St. 827, 828, 1116; McUsh v. Eof, 141 U. S. 
661, 12 Sup. et. Rep. 118; Bank v. Peters, 144 U. S. 670, 12 Sup. et. 
Rep. 767. 

After on& motion to dismiss had been filed and set down for hearing, 
the appellee had no right to file a second motion to dismiss, without 
leave of the court; and such leave should not be granted upon. formai 
grounds only. If the appeal is whoUy insuflScient to sustaîn the juris- 
diction of this court, the court may, of its own motion, take notice of 
the insufficiency at the hearing on the merits. Il the transcript of record 
is imperfect, the appellee might bave suggested a diminution of the 
record, and asked for a certwrnri. It would doubtless hâve been more 
regular for the appellant to file in this court a complète transcript, if 
not of the whole record of the circuit court, yet of so much thereof, at 
least, as set forth the entire opinion and mandate of the suprême court, 
and ail the subséquent proceedings in the court below. But the imper- 
fections of the transcript in this respect were not made a ground of the 
original motion to dismiss; nor does the supplemental motion point out 
what, if any, of the omitted parts are material. The whole opinion of the 
suprême court is published in the oflBcial reports, and there is no con- 
troversy as to its scope. A copy of an opinion of eoLT, J., filed February 
24, 1891,' (omitted in the transcript,) proceeding upon the same ground 

^The opinion referred to was as followa: "In viow of the nature of the ccntract be- 
tween the plalatiff and défendant corporations, and of the décision of the suprême 
court upon a^tpeaiL, and of the rules of law governing the allowance of interest, I think 
it would be inéquitable to permit the plaintif! to reoover interest upon the basis 
olaimed. I am of opinion, therefore, that the plaintiff is entiUed to a decree for $26,124, 
witb interest from the date of the mandate; and a decree may be drawn accordingiy. 
The suprême court having already settled the question of jurisdiction, I think the de- 
fendant's motion raising the same question improper, and I shall therefore direct that 
this motion be withdrawn from the files of the court. " 
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as his opinion after the retum of the master's report, has beon snpplied 
by tbe appéilant by direction of this court; and the appeal is from so 
mnch of the final decree as the appellant complains of. Under thèse 
citcumstan(;es, both motions to dismiss the appeal must be denied. 



lYoBiDA Southern R. (3o. v. Lomno. 

(Cigvuit Cowt of Appeala, Fiffh Cinmit. June 20, 1893.) 

No. 89. 

L BUbotmbito— Tmjt to Suppobtv-Possbssiow. 

In éjectment, no lengtn of cbaih of titlb by deeds whtcli does not reach baclc to the 
lorerelgnityxif tUesoil, and wbich faiU to «how possession by obé of the grautors, 
Is in Itself auiaoientto oongtitute prima fade évidence of title whioh would require 
défendant in jpbsse^âion to défend. bis possession; and thé payment of taxes by 
plaintifl on tfie land iconveyed by tuch deeds does not, as a matter of law, show 
poBBesslon,, , 

%, Bamb— PbotjnoBi OF Court and Jimy^— Construction or Instbumbsts. 

The trial }M^ Ébould construe deeds and otber written Instruiiiénts sriven in évi- 
dence in ejeotment, and instruot the jtiry as to their légal efleçt, and as to hqw far 
récitas in siuib Instruments are binding upon the parties and privies thereto; but, 
if Buch récitais eah be ùséd at ail agalnst strangers, they mùst be submitted with 
■proper iastructiiûns tottaejvry.anU tbeir force is not to be weighed by the judge 
BÎmp)y becausé they are part of a deed. 

Il Bame— Bvtdbno» op Possession— Instructions. 

Wheref InAjeetment, îthe Isnd sued for bonsists of two blooks iii:a populous clty, 
and it is Ediown that man^ persons hold possession under grants from plaintiff'a 
grautors, as' sucb èvidèbce tends to shOw that the grantors must bave had posses- 
sion, it iserror in the trial Judge to wlthdraw this issue of faot:from:thé jury. 

4. Samb— Adtbbsb; Po^sbsbWN-H^^nbb's Knowlbpob. ., i 

tJndér the Ho'riâa stàtuiè, relating to adverse possession by one claiming title 
not fotind^â upon a writt«n instrument or a judgment, the question of such posses- 
sion is not sffected bytjhçiovrner's ignorance of the adverse holding. . And wbere a 
raiiroad liaid its tràoli op land under à claim of right more thàn séveri years before 
thèbeglhliiiiijgiéf àsûit'ln'ejectâtént for sùcb land, and opeijyiised thetrackfor 
the daily passing of its tji^aiDS without the cousent of the pwners, such use is ad- 
. Verse, and the company has scqùlred the permanent right to continue the same. 

In Error t6 the Circuit Court of the United States fpr the Northern 
District ofMbridà. 

Action in êjectment by Ckleb W. Loring against thé fflorîda Southern 
Raiiroad Coinpany. Verdict and judgment foi: plaintiff. Défendant 
brings errOr, Reversed'.' 

JbAn TFMrtS, for plaibtiff in error. 

ff. J5is6ee, for defendatit in error. 

Before McCoemick, Circuit Judge, and Locke and BilliNgs, District 
Judges. 

MoCoBMioK, Circuit Judge. This is an action of êjectment. Décla- 
ration is in the usual fûrm. The plea is notguilty, which puts in issuo 
the title to the land in controversy. The action was brought by défend- 
ant in errpr in the circuit court for the northern district of Florida, and 
trial -had in. that court, January 6, 18921, the district judge Hon. Charles 
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SwAYNE presiding, which resulted in a verdict and judgment in favor of 
défendant in error. The défendant in ejectment sued ont this writ of 
error, and bas filed an assignment of errors, with 14 separate spécifica- 
tions. The first six relate to the action of the trial judge in the admis- 
sion of testimony over the objection of plaintiff in error. On the record 
as brought up to us, it does not appear that the action of the trial judge 
was erfoneous in admitting the évidence. The other eight spécifications 
of error relate to charges given and to requested charges refused. We 
will not consider them separately. They may be easily resolved into 
two: Mrsl, that the judge erred in instructing the jury that the plain- 
tifi' in ejectment had by the évidence made ont a prima /ade case of title 
to the lots in controversy; second, that the défendant in ejectment could 
not defeat the plaintifï's prima fade évidence of title by showing it had 
held seven years' possession of the premises, unless the proof satisfied 
the jury that the possession had been so held with the knowledge of the 
plaintiff. The plaintiff read in évidence deeds which made a chain of 
paper title back for many years, but not to the sovereignty of the soil. 
The only proof that any of the grantors in thèse deeds were ever in pos- 
session of the premises sued for was certain recitations in one of the 
deeds, and évidence that the premises were a part of what was known as 
the "Palatka Tract;" and that the corporate limits of the town of Palatka 
were the boundaries of the Palatka grant, which grant embr^çeg 1,220 
acres, more or less; that plaintiff had possession of the deeds, and had 
paid taxes. No length of chain of paper title which does not reach thQ 
sovereignty of the soil is sufficient of itself to constitute pnTua facie évi- 
dence of title. 

There must, in addition, be proof that satisfies the jury that at least 
one of the grantors in this chain of deeds had been in possession of the 
premises, where the chain does not reach back to the sovereignty, before 
the défendant iti possession can be required to défend his possession. lî 
is cërtainly the province of the judge to construe written instruments 
given in évidence, and instruct the jury as to their légal effect, and as to 
how far parties and privies are boùnd by the récitals in deeds or ôther 
writings. If récitals in ancient instruments' can be used against stfan- 
gers, their prbbative force is not to be weighed'by the judge merëly be- 
cause they are a part of a deed, but must, under proper instructions, be 
submitted tp the jury. The mère possession of deeds and the payment 
of taxes do not, as matter of law, show possession of the land conveyed. 
Dubois V. Holmes, 20 Fia. 834; Tyl. Ej. 541; 1 Phil. Ev. 356, and 
note 3. 

The lahd sued for was two blocks in an incorporated town. It is 
urged by the counsel for défendant in error in his oral argument that 
the town is a populous one, with many persons holding possession un- 
der grants from plaintiff's grantors. If it be conceded that such évidence 
tends to show that the grantors must hâve had possession, it cannot 
withdraw this issue of fact from the jury. We are of opinion that in 
withdrawing this issue of fact from the jury the learned trial judge erred. 
The défendant in ejectment proved that it constructed its railroad on tha 
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làrid'lïîea fôroioi'ethansevehyiBars before the comniencérnenlofthis ac- 
tîoiï; irid thdt during ail of those seveii years its said ràilroad bas been 
in daily opération on said lahd; and this was ail tlie proof that it of- 
fered. The plaintiff theri gave' ih évidence to the jury an ordinance of 
the city of .Pàlatka dated Marchi 13, 1880, granting to the Gainesville, 
Ocala & Charlotte Harbor Ilailroad "right of way to lay down and estab- 
lish its tracks, switches, and turn-oûts upon and along Main street, and 
to operate its traiii upon the samé, so long as the compâny may désire." 
He also offered proof tending tO show that delèndant cbmpany was the 
same Company, with a change of name. That Main Street extended 
from Second street On a course north , 80 deg. W. , and from the river (St. 
John's) outto Second street its course was 2 deg. 30 min. fnrther north; 
that the strëèt is 70 feet wide, and is projected on the map to the city 
limits, a mile or more from the river, but bas nôt been opened or de- 
fined on the ground much beyond the built-up portion of the town, 
which does not extend more than about one quarter of a mile from the 
river; that the lahd in question iâ within the city limits, and about three 
quarters of a mile from the popùlous part of the town. The ràilroad 
starts from the St. John's river, at the foot of Main street, and is built 
in a westerly direction, and its track, roadbed, and ditches cross the 
blocks sued for throughout the whole width of each, and Irom 60 to 60 
feet from the nearest line of Main street. Measuring from the outside 
edge of oné ditch to the outsidè edge of the other ditch, lining the road- 
bed, it occupies a width of 24 feet. In this state of the proof the judge 
in his gênerai charge uséd this language: 

"If you find from the lesthnony that that ràilroad was laid down across 
the plaintiiT's lots under s daim of right, and that the plaintiff knew it more 
than seven yeai-s betore the bringlng of tliis suit, then he cannot recover io 
this case. If they did not go there under a claira of right, and if the plaintiff 
did not know timt they were there with the intention of remaining, aeven 
years before the bringing of tiiis suit, then be is entitled to recover a verdict." 

And refused to charge, as requested by the défendant, that — 
"If you find from the évidence that the défendant in ttie year 1882, or more 
than seven years before tht> beginningof tliis suit, under a claim of right, laid 
its track on the land in question, and, from the time of laying the track until 
the beginning of the soit, visibiy, openly, and nutorlously used the said track 
for the daily passing and repassing of its trains witboiit tlle consent of the 
owners of the land, then-silch use of the land by the rail way com|iany bas 
been adverse to the trueowner, and the railway company bas acquired the 
permanent right to continue such use. irrespective of the question of title." 

Counsel for défendant in errer contends that the ràilroad only claimed 
an easement over the lahd, and insists that such easement cannot be 
acquired against the true bwner, unless the latter has knowledge of the 
daim, and acquiesces in it for the requisite period of time. As to cer- 
tain easements, such aslights, authorities can be found in the English 
reports for this contention of counsel. But it will be found that the 
doctrine, even in England, is restricted in its application to such ease- 
ments as inflict no immédiate and palpable injury to the owner'a posses- 
sion, but, as to rights bf way and of common, the doctrine has not 
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obtaibed. .Cçimpbell v. Wîlson, 3 East, 801; Daniel v. North, 11 East, 
374; Smith v.Doe', 6 E. C. L. 258. In Sargmt v. BaUard, 9 Pick. 251, 
there is language in the opinion, of Judge Pçtnam that appeais to ex- 
tend the doctrine to easements generally, but the question of knowledge 
of the owner was not involved in that case, and the distinctions were evi- 
dently not considered by him. We are, however, of opinion that the 
statu te oî Florida is controlling in this matter. It provides: 

"For the purpose of constituting an adverse possession by a person claim- 
ing title not founded upon a written instrument, judgment, or dicree, land 
shall be deemed tp bave been pQssessed and occupied in the foUowing cases 
only: l'irst, wliere it has been protectfd by a substantial inclosui'e; or, sec- 
ond, \«here it has been usually cultivated or improved." 

We are of opinion that to add the words, "with the knowledge of the 
owner," would be an amendment of the statute. That whether posses- 
sion is open, notorious, continuons, exclusive, without leave or favor 
from the owner oi the fee, — in other words, adverse to him, — isa question 
for the jury to décide on the proof, and is in oo manner afiected by the 
owner's ignorance (if he was ignorant) of the adverse holding; and that 
there was error in the charge given in this case on this point, and in re- 
fusing to give the requested charge indicated. For the errors herein 
noted the case is reversed, and ïemanded to the circuit court, with di- 
rection to grant the défendant in ejectment a new trial, and it is so 
ordered. 



EasoN v. East Tennessee, V. & G, Ry. Co. 
(Circuit Court of Appealg, JBVth Circuit. June 13, 1S93 
No. 24 

RaILBOAS CÔMPANIIB— NbGMOENOB— CHILt) ON TrACK— iNSTBtJCTIONS. 

In an action by a mother against a railroad company, under Laws Ga. 1887, p. 44, 
for the killlDg of her minor child, plaintifC's évidence was that, wben near the 
track, the child was caught up by a slowly moving switcbing train, and carried a 
long distance, waile the operators of the train looked on without attempting to 
render assistance or to stop, wbich might easily bave been done. Defendant's évi- 
dence was that the cbild ran upon the track without waming, and was struck be- 
tore the train could be stopped, ttkough this was done as soon as possible. Thèse 
théories were pressed by the respective counsel, and tUelaw applicable thereto ex- 
plained by them. The court, af ter explaining the gênerai pnnciples of law as to 
négligence and contributory négligence, stated thèse connicting théories to the 
jury, and said that, if defendant's view of the case were true, it would not be liable, 
but, on plaintiff'Btheory, it would be necessary for the jury to beliove that knowl- 
edge of the bby's perilous position was brougbt home to the train employés, or 
that the wartting was such that they could bave known the same, and could hâve 
stopped the train, and saved the boy's life, in which case the company would be 
liable. ^eld, that this charge viras suflcient, and it was not error to refuse charges 
requested by plaintifC, stating what was wanton and reckless conduct,and that the 
same would render the company liable, nctwithstanding prior contributory nég- 
ligence by the ohild or its mother. 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 
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Action by Ma, Eason against thé Éast Tennessee, Virginia & Georgia 
Railway Company for the killing of a minor child. Verdict and judg- 
mçnt for défendant. Plaintif? brings error. Affirmed. 

Alex. C. King, for plaintiffin error. 

Albert HoweU, Jr., for défendant in error. 

Before Paboee and McCoemick, Circuit Judges, and Locke, District 
Judge. 

McCoEMicE, Circuit Judge. This was an action to recover damages 
for the négligent homicide of plaintiff's minor child, under the Georgia 
statute of 1887, which provideg that — 

"A mother> or, if no motber, a father, may recover for the homicide of a 
child, minor or sui juris, upon whoiïi she or heis dépendent, or who contrib- 
utes to his or her support, unless said child leave a wife, husband, or child." 
See Laws Qa. 1887, p. 44. 

The plaititiff provcd the statu tory conditions essential to maintain the 
action, such as contribution to support and partial dependence, about 
which there is no dispute. The case went to trial on the merits. 
PlaintifiPs évidence tended to show the following: 

' "The deceased child was eight yeàrs old. His mother, the plaintiff, was a 
labndress in Atlanta, and the child, besides contributing to the niotber's 
support by asaisting in that business at home, was sent at times to collect 
money. On the day of his killing he was sent to collect money on Peachtree 
Street, in Atlanta, a point which lay beyond defendant's tracljs. ïhere was 
a safe passage on his route by Magnolia or Foundry streets, under defendant's 
traclis, and the mother had (as she testitted) bidden the child not to go on the 
railroad track. On said day, instead of going directly on the errand, the 
child went on thehigh embankmentof defendant's railroad abovethe streets, 
which passed under the railroad, and played there with other children, with 
whom he was in the habit of playing there. The child was playing at Mag- 
nolia street trëstlë. A switch ehgine of défendant, pushing iîi front three 
box cars and puUing behind flve or six other cars, came in the direction of 
the jhildren, running at a speed of four or flve miles an liour. Two men 
stood on the front cars. The deceased child crossed in front of the train, 
was knoeked down, and caught np alive by the break beam or rod, or some 
of the projecting iron in front of the car. He was caught in the clothes, and 
his body iifted and suspended above the track. In this manner he was car- 
ried, alive and screaraing, ' Oh, Lordyl Oh Lordy! ' for one block, or the dis- 
tance of three hundred and eighty (380) feet. During this time the engineer 
and crew of the train made no effort to stop it. The train ran so slowly that 
^person could réadily get on and off it, and it could hâve been stopped at 
this point at f rom one to three car lengths, or f rom 34 to 102 feet. The com- 
panions of the child ran alongside of the train, screaming ail the way. They 
shouted, 'Stop that train, or you will klU a boy,' and, 'You hâve caught a 
boy Under that car.' One of the crew, standing on the car, looked down at 
the children and laughed. The engineer looked out at them, and said, ' I 
don't care; some of them ought to be killed.' Oitizens standing across an 
adjacent street heard cries of, ' Oh, Lordy! Oh, Lordy! ' and other cries. After 
roUing 880 feet to Foundry street trestle, the boy's clothes and hold broke, 
he fell across the rail, was roUed over, mangled, and killed. The engine 
passed over his body, and the engineer looked down and uttered an oath. 

"The defendant's évidence directly contradicted the plaintiff's, and tended 
to show that the child stepped on the track without any warning, and was 
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immediately run over and killéd. That tlie chlldren were not at Magnolia 
but at Fonndrj' street trestle. ïhat there were no cries before the boy waa 
run over, but after he was killed the other children scieamed and holloaed 
and ran ofE the embankment. That the child was not eaught up and carried, 
was not seen on the track, and that, if there had been cries before the boy was 
killed, the train crew would hâve heard them. That the place was no Cross- 
ing. That there was a lookout on the end of the car in direction of the ehild. 
That this child had been in the habit of picking up coal on the tracks at this 
point, and had once before been carried to its mother by the railroad employés. 
The mother was in the habit of sending him there for the purpose of gather- 
ing coal and chips. That the engineer did not use the language attributed 
to him. That the train was stopped as soon as possible after striking the 
child. The road had used every effort to keep thèse children, including this 
boy, o£f the track at this place. That the day before, this boy got on the 
track before the engins, and forced it to stop and the flreman to get oft and 
run him ofl, and, as soon as he returned to the engine, the boy went back, 
and placed his sack of coal on the track before the engine." 

On the case thus presented, the trial judge charged the jury as fol- 
lows: 

"This is a suit brought by the mother of a child to recover the value of his 
life, under a récent act of the législature of Georgia. In order for the mother 
to recover at ail in this case, it would be necessary to show that the Child 
contributed to her support, and that she was substantially dépendent npon 
such child, in part, for support. It would be immaterial if the proof shows 
that she was likewise dépendent upon her own labor for support. The in- 
quiry is, you perceive, — and I read you the language of the suprême court of 
this State construing the act under which this action is brought, — that «the 
child must contribute to her support, and the proof mnst show that she was 
substantially dépendent upon such child, in part, for support.' If this fact 
exists, and if she is entitled to recover at ail, after I hâve given you some 
principles of law which control the case, slie is entitled to recover for the life 
of the child without any déduction therefrom for the expenses of the child 
through life. « The fuU value of the life of the deceased, as shown by the 
évidence, shall beheld to be the full value of the lifeof the deceased, without 
any déduction of tlie necessary expenses of the deceased had helived.' Un- 
der the law, before this act, there was a déduction made; and to illustrate 
what the law means by that, when a wife, for instance, recovered for the 
death of her husband, there would be a déduction, after ascertaining what he 
could earn, for what his own expenses would hâve been. This law changes 
that, and the value of the life is to be consiilered without tliat. Of course, 
whether or not the plaintif^ is entitled to recover at ail dépends upon what 
you may believe from the facts in the case, after the court bas given you cer- 
tain principles of law to control you in your délibérations. The jury, in 
, arriving at the value of the life of the child, if you get to that point, may 
consider, if you désire to do so, and it is for yoii to détermine, some tables 
whicli hâve been oflered in évidence, — raortality tables and annuity tables. 
It is for you to say from the évidence, taking it altogether, if the plaintifE is 
entitled to recover the value of the life of the child, — of this boy, — and you 
would flnd aecordingly. 

"The flrst inquiry of the jury upon the question of liability is whether or 
not the défendant in this case, by its servants and employés, was guilty of 
négligence. It was the duty of the défendant, by its employés in charge of 
this train t to hâve exercised ordinary care and diligence in the management 
of the train as to any person who might be upon the track, and this care and 
diligence would be considered by the jury in référence to the location of the 
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place, S"o« Wîll consider what they were doing, the business in which they 
Wète erigagted, the way the train was made up, the question of a lookout, and 
bb%):>ve> where they were goïng, and,agairi,în that lonnefction, whether ornot 
petons were in the habit of passing to and Iro aeross the track away Irom 
thesJa^etat this point; andisee whethe» there was due care and diligence ex- 
ercised on the part of thesé^mpioyes in référence to that fact. 

'^The jury would ascerta;Jn, in the flrst place, wbether or net the défendant, 
by thèse employés, in the ntanagement of this train, was guilty of any négli- 
gence.!" If they were not guilty of any^ négligence, your duties wonld end 
tberé, aiid you would flnd fur the défendant. It would not be necessary to go 
any fmther in yoiir investigation of this case. If you should believe, from 
the fat'ts in this case, that tlie défendant, tbrough ils employés, was guilty 
of négligence in failing to exercise ordinary care and diligence in the man- 
agement Of tiiis train, stiU, If the plaintlif, by the exercise of ordinary care 
on hér parti couid hâve avôided tins accident to her child. she would nut be 
entitléd torecover, aithough you might believe the defendant's employés were 
guilty of négligence. That you may fally understand it, I will repeat that, 
if the plaintiff, by the exercise of ordinary care on her part in référence to 
this chiidi feouid hâve avoided the accident to the child, thoiigh the défendant 
was guilty of négligence, she would not be entitled to l'ecover. The conten- 
tion herë is aci to the plaintiff alluwing the child to go upon the track, and to 
be upon tnte track. In timt connection yOu would consider, of course, what 
évidence- there was, and what tliese chiidrensaid as to this boy being sent upon 
a particular errandi as to whether that was dangeruus or not; wbether the 
fscts sbowthere were ways to pass under and around wlthont danger, and 
the other. évidence as to the deceased and tliese other children bein<j; fre- 
quently seen upon thèse tracks and about thèse tracks, and wbether notice had 
been brought i^ome to the muther that thesechildren had been upon tbe track; 
what évidence there was iipon that subject you should consider upon the ques- 
tion as to whéther she herself was guilty of négligence. 

"As to the négligence of the child. I think the law is that the jury must be- 
lieve that the child was of sufflcient aae, of such maturity and intelligence, as 
to know tbe danger of crossing a raiiroad track in front of a moving train. 
Waa tbe child of aufflcient âge and maturity, mentally, to know the danger in 
which it piaced itself in going in front of a moving train? That is for the 
jury to détermine. Unless it had, the law would not chitrge it with any nég- 
ligence at ail. If he had sufflcinnt a^e and intelligence to know the danger 
there would be, and therisk in going whereit did, the négligence of the child 
would be considered, and if it, by the exercise of ordinary care, could hâve 
avoided the accident, the mother hère would not be entitled to recover, even 
if you find the defendant's employés guilty of négligence. However, there are 
two versions to this case, which seem to the court to control it, and as to 
wliat you may believe in référence to that, I hâve justgivenyou tliepiinciples 
of law in charge, which I hiavestated as gênerai principles of law and applica- 
ble to this case. It is said ph the part of the défendant that this accident oc- 
curred at one place, and on the part of the plaintiff at another, and considéra- 
blé évidence bas been introduced pro and cou upon that subject. Now, if you 
believe that the child walked or ran in front of this moving train, there being 
a proper lookout on the ttàln, without notice to tlie defendant's employés that 
he intended to do so, and was knocl^ed and immediately run over and killed 
before the train could be stopped, the plaintilï would not be entitled to re- 
cover. Now, see. gentlemen, in the first place, wbether that is true of the 
case as advaneed hère by the défendant, and by the witnesses presented by it 
to sustain that vie w of the case. If you believe that to be true, if you be- 
lieve the child walked or ran in front of this moving train,— there being a 
lookout on the train to notice in front of it,— without notice to the défend- 
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ant's employés that he intended sq to do, and he v/as knoeked down and 
immediately.rnn over and killed before the train could be stopped, the pJain- 
tifï would net be entitled to recover. There would be no évidence wbat- 
ever f rom which you could say there was négligence, and the court would not 
be willing, if those weie the oiily facts in the case, to sustain a verdict in 
favor of the plaintiff, and the jury would not be authorized to returu one if 
tiiey believed thèse facts to be trne. 

"If, on the other hanU, Ihis cliild was knoeked down and caught up in sonoe 
way and wns carried for some distance, as contended hère, then th(^ question 
would be this: Did thèse employés know, or did tliey hâve sucli warning as, 
if they had given heed to the saime, and exercis^d onlinary care, lliey would 
hâve known, the perilous condition of the boy, and could they, by the exercise 
of due care, in view of such knowledge or warning, hâve stopped the train 
and saved the boy's life? If so, the défendant would be liable. I repeat, 
gentlemen, did the defendant's eraplo}'es know, or did they hâve such warn- 
ings as, if they had given heed to tlie sanie, and exercised ordinary care, they 
would hâve known, the perilous condition of tlie boy ? Then, if by the exercise 
of due care, in view of such warning or knowledge, they could hâve stopped 
the train and saved the boy's life, the défendant would be liable. Thèse are 
the two contentions in this case, and it is for you todeterniine by tbe évidence 
if one or the olher is trne. There is no évidence Ihat the thing occurred in 
any otber way. Counsel bave argned the facts at lenirlh, and the whole mat- 
ter bas been presented for your considération. I sliall not uudertake to go 
into a discussion of the évidence at this late hour, be ause you hâve had it 
thoroughly and fully discnssed before you. Which view of ihe case is true? 
The defendant's view of tlie case, as I understand it, would corne wilhin the 
principles of law 1 hâve given you, — the di-femlant wonld not be liable. In 
the plaintifC's view of the case, it would be hable. In the plaintiff's view of 
the case, it would be necessary for you to believe that knowledg- was brouglit 
home ti) thèse employés, or Ihe warning wa* such Ihey could hâve known the 
condition of the boy, and conld tiien hâve stopfjed the train and 8iive<l his 
life. If that is true, the plaintiff woiild be entitled to recover, and ought to 
be entitled to recover in law anywhere, of course." 

There was a verdict for the défendant. The following assignment of 
errors shows the requested charges re.used by the court: 

"(1) The court erred in refiisini; to charge the following written reqiiest 
of plaintiff, presented in proper time and manner: ' The négligence of the 
child, (if you tind he was citpalile of légal négligence, iinder ihe instruction 
already given,) or the negligehceof bis mother, if you tind she was négligent, is 
no excuse for the défendant, if the agents and employés in charge of this train 
could hiive prevented the kiUing of ttils child after tliey knew, or sliould liave 
known, its perilous position. Such killing tlie law would denoniinate as reck- 
less, wiilful,or wanlon, and nodegieeof négligence by the child or its niother 
wouM excuse the défendant in this event.' ïhe refusai to give this request 
in charge was error, because the same was légal and appropriale, and was 
nowbere covered hy tlie court in Its gênerai charge. 

"(2) The court erred in refusing to charge tlie following written request 
of the plaintiff, presented in proper time and manner. to wit: • The fact that 
the deceased cliild was trespassing on defendant's tracks did not render it 
lawful to kill hira If such killing could hâve been avoided by using ordinary 
care. If this child was caught bydeiendant's car, and was unable to extricate 
bimself, and the employés in charge of ihe train knew, or shuuld hâve known, 
by using ordinary diligence, of tlie cbild's periluus postiiUi, and hâve stopped 
the train, and yet recklessly or willfully or wantonly carried» the child witliout 
stopping or attempting to stop until bu wus killed, the défendant would be 
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lîable;' The refusai to give thîs request in charge was error, because the 
same w^tlegal and appropriate, and was nowhere covered by tlie court in its 
generaî charge. 

"(3|' The pourt erred in refusing to charge the following written reqnest 
of plaintiff, presented in proper time and manner, to wit: ' If this child was 
caught Où the end of a car, and was carried a considérable distance, and then 
run over, and the train could hâve been stopped and his life saved, the rail- 
road is llablé, notwithstanding the mother may hâve been guilty of gross 
négligence in sending the child on the track.' The refusai to give this re- 
quest in charge was error, bècause the same was légal and appropriate, and 
'tvaa nowhere covered by the court in its gênerai charge. 
• "(4) The court erred in refusing to charge the following written request 
of plàintîtt, presented in proper time and manner, to wit: ' Tlie fsict that the 
mother stent this child to Feachtree street to collect money is not négligence 
if the child was not instructed to go on this railroad, and if the child eould 
hâve reached Peachtree street by not passing over the tracks.' The refusai 
to give this reqnest in charge was error, because the same was légal and ap- 
propriate* and nowhere covered by the court in its gênerai charge. " 

The fourth error assignée! is not mentioned in the brief of counsel for 
theiplaintiff in error, and will be considered as waived. The other three 
errors assi'gried résolve themselves into this: that the trial judge should 
havë addéd to the last paragraph of his charge as quoted above: 

. "iTtoJt if the négligence of the défendant was wanton and willful, and the 
cbild'sMf^) OQuId hâve been saved by the employés in charge of the train, after 
its perilQus position was known, (or, under the circumstances. should hâve 
been kuQW^^bysaid employés,) the négligence of the child in going upon the 
track, «f of his mother in allowing bim to be there, would not relieve the dé- 
fendant.'' 

] It is évident from the record that the gênerai charge was oral, and not 
reduced to writing, (in longhand,) until after the trial. The verdict was 
returned November 27, 1891, and there is in the record, immediatoh^ 
following the charge, this mémorandum signed by the judge, and dated 
December 2, 1891: "Théforegoing charge is approved as correct." The 
trial had protracted that day's session of the court to a late hour. The 
counsel for the respective parties had discussed the évidence thoroughly 
ànd fully. They had doubtiess, as the manner of counsel in such cases 
warrants us in assuming, stated in the strongest light possible, under 
the sanction of adjudged cases, their view of the law as applicable to 
their respective contentions as to the facts proved by the évidence that 
had been given the jury. The plaintifiF's counsel had just concluded 
his summing up of fact and law to the jury, and the judge then pro- 
ceedéd to instruct the jury orally . He must give such instructions, and 
pply such, as are applicable to the évidence admitted. What, therefore, 
is more natural and proper than that he should take up the case as the 
parties themselves had presented it to the jury, and, by way of préface 
àndéxplanation to the single issue to which the trial had reduced it, 
givé the jury the feceiyed doctrines as to négligence, primary and con- 
fributory? It is not contended that the charge, so far as it goes, is not 
Sound, the only «contention -being that it does not go far enough, and 
more distinctly instruct the jury that the doctrine of contributory negli- 
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gence, as stated in the charge, is not applicable, if the proof satisfies them 
that the killing occurred as plaintiff contends. Keeping in mind the 
time and circumstances of ils delivery, we are satisfied that the charge 
of the court is not subject to the criticism the plaintiff levais at it. After 
covering the whole case, as it was doubtless presented in the pleadîngs, 
(only the pétition of plaintiff is sent up,) and in the évidence, and in 
the exhaustive argument of counsel, the judge, in conclusion, tells the 
jury: 

"Thèse are the two contentions in the case, and it ia for you to détermine 
by the evidencp if the one or the other is true. There is no évidence that the 
thing occurred in any other way. * * * Which view of the case is true? 
The defendant's view of the case, as I iinderstand it, would corne witiiin the 
principles of law I hâve given you, — the défendant would not be liable. In 
the plaintifiE's view of the case it would be necessary for you to believe that 
knowledge was brought home to thèse employés, or the warning was such 
that they could hâve known the condition of the boy, and could then hâve 
stopped thé train and saved his life. If that is true, plaintiff would bé en- 
titled to recover." 

We arç of opinion that on the point complained of the charge was 
•clear and fuU, and to hâve repeated the instruction in the ternis of the 
requested charges would hâve given it undue emphasis. We are there- 
fore of opinion that the judgment of the circuit court should be aâirmed; 
ând it is so ordered. 



The LePaqe Co, v. Russia Cément Co. 

(Circuit Court of Appeals, First Circuit. September 15, 1892.) 

No. 17. 

1. ASSTGWMENT OP RiGHT TO tTsE OF NaME— iNÏRINGBMBItT BT ASSIGNOE. 

One LePage, having originated and sold extensively throughout the United 
States an article styled "tePage's Glue, " organized a corporation, to which ha 
trausf erred the assets and good wlU of the business. He continued active in the 
corporation for some time, after which he sold ail his stock, and retired therefrom. 
Subaequently he manutactured individually a similar article, which he sold as "Glue 
made by LePage, " and thereafter formed a new corporation, "The LePage Com- 
pany," which sold the article as «Glue Made byThe LePage Company." Held, 
that this was a violation of the right acquired by the original corporation to the 
use of the name "LePage" in connection with glues. 

'3. Same — Peacdulent InTent. 

Where such infringement is clear, proof of actual fraudulent intent ia unneces- 
sary. 

.8. Same — Patented Pbeparation. 

The rights of the original corporation were not affected by the faot that, after 
retiring therefrom, LePage obtained a patent ou an alleged improvement over the 
original glue, and that the patent laws (Rev. St. S 4900) requlred notice to be stamped 
on each package of the patented article. 

■4, Same— AssiGNMENT— BsTOPPBi.. 

The LePage Company, by acoepting the assignment of the patent, and allowing 
IiePage to manage and control its business, barred itself f rom denylng that it was 
proceeding under his authority and as his sucoessor, and therefore It could bave no 
greater rights, as against the original ooriwration, than LePage himself . 

5. Same— EsTOPPBL. 

Se ne time before commenclng the suit, the attorney for the original corporation, 
referring to prier Utigation in the state courts, wrote as f oUows to defendant's 
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attorney: "The Russia Cément Company are not disposed to file a new bill against 
your éïiéà¥» \iiié of the nàme ' LePage Cbizipaii.v,' as Ion;; as they kéep tbemselves 
iStriçUy wlthii^i présent Unes. I bave ad^^ised tbe Bussia Compasy tbat tbe use of 
tbat naméis a violation of tbeir rights àsberetofore dèfined by tbe décisions of tbe 
couH, bnttlbO^tbink tbat, in view of tbose décisions and tbe pàblicity wbioh bas 
been given to^bem, tbe use of tbeir name, in tbe présent manner, is not likely to do 
tbem nànii ehough In tbe long run to make it wortb whlle to br'mg anotber suit. " 
He(c(, tbatr tbi^ did not oonstitute an estoppel, and in an action at law could bave 
no effectupon tbe question of damages. 

6. BaMK— PLEAmSG. 

The dddlaration alleged tbat défendant, "slnce tbe Ist of November, 1888, know- 
ingly, willfully, and fraudulently ofEered for sale, aad is now selling, glue in pack- 
ages, "etc. HcW tbat, as there was no continuando with référence to tbe m at- 
ter of selling, only one actnal sale oould be proved under the cèmmon-law rule, 
wbicb bas not been cbanged by the Massacuusetts statutes relating to pleadings. 

Error to the Circuit Court of the United States for the District of Mas- 
sachusetts. 

Action by thé Russia Cernent Company against The LePage Company 
to recover damages for the wrongful use of the uame "LePage" in con- 
nection with glues manufîictured by défendant. The coUrt ruled that 
defendant's useof the name was a violation of plaintifFs rights, and that 
tbe only question for the jury was the amount of the damages. A ver- 
dict was returned for $8,000, and judgment eutered thereon. Défendant 
britigs error. Reversed. 

S. Henry Booper, {Eugène P. Carver aaà WiVÀnm C.Co'jméU, of coùn- 
sel,) for plaintiff in error. 

Charles H. Drew and Paysan E. Tucker, for défendant in error. 

Beiore Geay, Circuit Justice,. and Colt and Putnam, Circuit Judges. 

PuTNAM, Circuit Judge. The court below instructed the jury, as a 
matter of Inw, that thè words, "Manlifactured by The LePage Com- 
pany," on deléndant's pacl?ages, were inlringements. If it was proper 
to instruct the jury to return a verdict for the piaiiitiff", it is uiiirnpor- 
tant whether the court expressed itself in that fonn or in the lorm which 
was aitually used. W&ar«of the opinion that the court correctly in- 
etruit^d the juryon this topio; anilthis, of course, rendors uniinportaut 
ail' the other exceptions bl' the défendant below, uuless 60 far as they 
œay touch the question of (iamages. 

: The essential facts are thé sarae as stated succinçtly in Cernent Co. v. 
I^ePugè, 147 Massi 206, 17 N. E. Rep. 304, (<iecided June 10, 1888,) 
excèpt the laststep, which was taken subsequeutly to that case. Wil- 
liam M. LePage established at Glouc-ester the business of nianufactur- 
ihg and selling' varions kinds of glues, which he put on the market in 
connection with his own name, "LePage;" and the same became known 
to the tradè aiid public as "LePage'8 Glues," haviug been exteusivciy 
itiiâvértis-ed and eold a» 4«o^ at home an<l abroad. In 1880, LePage 
and his associate formed a partnership under the Stj'îé of Russia Cernent 
Company. In J8812 the partnership was inçorporatçd as the plaintiff 
below, and the assets and good' will of its business, inoluding the trade- 
J&à]rks,werëtri^KsiëTrëdt6 tes corporation; an LePage took an active 
part in the business of the ])artnershipduring its existence, became treas- 
urér of the corporation on its orgahiiiation, held that ofBce until the au- 
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tumn of 1883, and continued active in the concern until February, 1886| 
when he sold ail his stock, and'severed his relations thereto. 

It is to be noted, therefôre, that the plaintiff below has a threefold 
right: Mrst. Whatever trade-marks were owned by LePage, or the 
partnership known as Russia Cernent Company. Second. The good trill 
which accompanied the trade-marks and the business, both by express 
contract and by implication of law. Menendezv. Holt, 128 U. S. 514, 9 
Sup. Ct. Rep. 143. Third. The fundamèntal right which every manu- 
facturer and trader has at common law, and independently of ail questions 
of trade-marks or good will, to be protected against those who offer to 
the public products or merchandise simulated as his. Lawrence Manufg 
Co. V; Tennessee Manufg Cb;, 138 U. S. 537, 11 Sup. Ct. Rep. 396; 
Chemical Cb. v. Meyer, 139 U. S. 540, 647, 11 Sup. Ct. Rep. 625. 

It is équitable that a manufacturer or dealer, who has given réputa- 
tion to any article, should hâve the privilège of realizing the fruits of 
his labors by transmitting his business and establishment, with the rép- 
utation which has attached to them, on his décease to his legateesor ex- 
ecutors, or during his lifetime to purchasers; and it is also in acçord- 
ance with thé principleSof law,and with justice to the community^ that 
any trade-mark, including a surname, may be sold with the business or 
the establishment to which it is incident ; because, while it may be that 
individual efforts give theni their value at the outset, yet, afterwards, 
this is ordinarily made permanent as a part of the entire organization, 
or as apputteHant to the locality in which the business is established, 
and th«nceforward dépends less on the individual efforts of the origi- 
nator than on the combined resuit of ail which he created. Kidd v. 
Johnsm, 100 U. S. 617; Chemical Co. v, Meyer, 139 U. S. 540, 548, 11 
Sup. Ct. Rep. 625; Hoxiev. Chaney, 143 Mass. 592, 10 N. E. Rep. 713; 
Gemmt Co. v. LePage, 147 Mass. 206, 17 N. E. Rep. 304. 

Ghadmckv. CoveU, 151 Mass. 190, 23 N. E. Rep. 1068, is properly 
distinguished in Chemical Co. v. Meyer. Trade-marks, good will, or 
rights to use the names of individuals, become, when sold, the property 
of the person to whom transferred, and do not thereafterwards rest on 
mère contract; and, without any spécification in the instrument of trans- 
fer, and merely as inhérent to the essential rights of property, they must, 
with ail their incidents, be protected by the courts in the hands of the 
transférée against ail assaults and artifices. In Cernent Co. v. LePage, 
it6i supra, the suprême judicial coUrt of Massachusetts said (page 211, 
147 Mass., and page 306, 17 N. E. Rep.) that it did not décide that Le- 
Page might not use the words " Liquid Glue," or other appropriate words, 
to describe his product, or to state in that connection that he was him- 
self the manufacturer. We hâve no occasion to deal with the long lîne 
of authorities, commencing with Croft v. Day, 7 Beav. 84, and Holioway 
V. HoUoway, 13 Beav. 209, and ending with Chemical Co. v. Meyer, ubi 
«tjwa, touching the ordinary inhérent right of every person to the honest 
use of his own surname. Thèse do not apply when the original right 
has been voluntarily par'.ed with, as in the case at bar, nor bave they 
been extènded to corporations which bave appropriated surnarties for 
use in' connection with prbprietary articles; while they uphold With à 
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^ip hapd the fundamental doctrines of honesty and good faîth as ap- 
plifid to this branch of the law, and bave been vigilant in searching out 
ai^d punishing évasions and artifices, even in connection witb this primi- 
tif, jrjght. Neither are we embarrassed by Fumace Co. v. Le Barron, 
127 Mass. 116. The opinion in that case was aimed at a mère question 
of fact, that is, whether the letters and numbers used on certain parts of 
stoves Were any part of the trade^mark in question. The court held, as 
a matter of fact, that they were not. The court also ruled that, if in 
some instanees purchasers from the vendees of the alleged infringer were 
deceived as to the origin of the goods, he was not responsibie, using, 
however, the following language: 

"But, as be publishes to the world the fact that he is the manufacturer of 
what hç sells, and does notattach to hia goods any label or mark apt to de- 
ceive subséquent purchasers from his vendees as to the origin of the goods, 
he cahnot be regarded as infringing oh the rights of the plaintiff." 

Thçicase at bar will ;be found to turn on the facts that the label or 
mark used in this case, so far from being inapt to deceive subséquent 
purchasers, necessarily tended, under the circumstances, to mislead the 
public, : induding subséquent purchasers, and also that persons of or- 
dinal"^ iptelligence, honestly cOnsidering the natural results, must bave 
forese^n 1;hat they would so mislead. It is, however, the law that the 
fact that the immédiate vendees of pnewho infringes are themselves not 
deceived is ordinarily of no conséquence; and the offense is none the 
lessbecause the original yendors and vendees may ail be parties to the 
fraud. Wotherspoon v, Ùurrie, L. R. 6 H. L. 508, 517, cited and ap- 
proved in Lawrence Manuf'g Co. v. Tennessee Manuf'g Co., 138 U. S. 537, 
11 Sup. Ct. Rep. 396. 

Also we may lay aside the hypothetical case of the pursuit by Le- 
Page in Gloucester of the local manufacture of and traffic in glue, deal- 
ing wifh only the neighborhood, under such circumstances that no pre- 
sumption of fraud or injury could arise. There being no express stip- 
ulation to the contrary, it is possible there was nothing in the case at 
bar, as matters stood when LePage retired from the plaintiff corpora- 
tion, which would hâve shut him out from a local traffic as above sup- 
posed. This proposition was discussed in Hoxie v. Ohaney, 143 Mass. 
592, 597, ION. E. Rep. 713, and the retiring partner was permitted to 
continue the business in his own behalf; but he was subjected, how- 
ever, to certain conditions which will be referred to îigain in another 
connection. While permitting this, the court (page 596, 143 Mass., 
and page 716, 10 N. E. Rep.) distinguished certain difficulties which 
might arise under a supposed state of facts which exist in the case at 
bar; among others, such as might occur when the business was not local 
in its character, but extended over a considérable région orline of travel. 

The products of the Russia Cernent Company are sold to customers 
and subcustomers throughout the United States, to more than $60,000 
annually, and necessarilj', on account of their very peculiar character, 
go into the hands, first and last, of many hundreds of thousands of 
persons. nearly ail ignorant of the circumstances connected with their 
origin, exçept what is suggested by the word "LePage." This was the 
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condition of things in existence, or çontemplated, when LePage sur- 
rendered his interest in the Russia Cernent Company, and therefore 
must be taken into considération by the court in determining the rights 
of the parties. On the other hand, the products of The I^ePage Com- 
pany, of thesame gênerai character, hâve also been scattered in the same 
way to the extent of over $50,000 annually to innumerable persons, who 
were necessarily likewise ignorant of their true origin. 

The différence is between dealing with a local community understand- 
ing ail the circumstances, and dealing with the great public, scattered 
throughont the United States, with no opportunities of information, ex- 
cept what is communicated to them by the word "LePage" in combi- 
nation with the word "glue." 

Neither is the question in this case merely one of simulating arbitrar; 
indications of the origin of merchandise, fréquent in trade-marks. J 
does not appear that either the shape of the packages, the color of th 
labels, or the peculiar adornments put upon them, or any arbitrary des 
ignations, form essential parts of what was left behind him by Ijcfage 
when he withdrew from the plaintiff corporation, or of what was trans- 
ferred to it by the partnership; and as to ail thèse the Russia Cément 
Company, so far as the case shows, réserves the right to modify and 
change as the tastes of the public, or the supposed attractiveness of its 
packages, may from time to time require. The essential thing is its 
right to inform the public that it is in the exclusive possession of ail 
the «dvantages coming to it as the legitimate successor of the original 
formulator of "LePage's Glue," and is alone entitled to put on the mar- 
ket that product, supposed to be composed or manufactured with spé- 
cial skill, and known to corne from the original and long-established 
concern. 

Bearing in mind the peculiar circumstances to which we hâve re- 
ferred, especially the fact that both parties are dealing with the public 
in the manner explained, we hold that for this case there is no essential 
différence between the words "LePage's Glue" and the words "Glue made 
by LePage," or " Glue made by The LePage Company." It would be 
mère self-stultification for this court to assume not to see, what every 
practical person of intelligence must see, that for the innumerable persons 
dealing with this class of merchandise, or with such merchandise as the 
Day and Martin Blacking, covered by Oroft v. Day, libi supra, the words 
"LePage's Glue," and "Glue Manufactured by LePage," or the words 
"Day and Martin's Blacking," and "Blacking Manufactured by Daj 
and Martin," mean, or soon come to mean, one and the same thing, and 
that both will inevitably be soon styled alike in the market. 

Independently of the particular principles of the law of trade-marks, it 
is the duty of the courts to protect the good will which the plaintiff below 
acquired from LePage, and its rights against merchandise adapted by 
him to supplant its own. This duty is also aside from ail questions of 
artifice or fraud actually intended, though there may hâve been suffi- 
cient to hâve justified the court in advising a verdict for the plaintiff be- 
low on this ground also. 
v.5lF.no.l4 — 60 
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The liePage Company claims» tllàt; inàsmubh as it owns a patent 
iSSUéd to LePage, it is its privilège and' duty, under Rev. St. § 4900, 
to istàinp on its products the nameâ 6î thë patentée and of The LePage 
Cornpâtiy, bis assignée! Iilasmuch as this patent was applied for after 
the rightsOf the Russia Cément Company açcrued by the Voluntary ac- 
tioh of LéPage, it is at once apparent that tbose rights cannot be af- 
fected by any condition of law relatîng to a patent also voluntarily ac- 
quiredby LePage himself, even if the statu te requifed the patentee's 
nanie. Moreover, the method of statirig that the article is païen ted was 
su6h as to aggravate the offense of The LePage Company, instead of ex- 
ciising it. The label on onè of thé b'Ottléâ submitted in proof contains 
the following: The face of )ViIliam N, LePage, a facsimile of his sig- 
nature, ànd the words, ''Wrn. N. LePage is the original inventer of pre- 
served liquid fish glue," etc.; and at thé close foUows: "Improved pro- 
cess, pat. Oct. â6, 1886." Perhaps, except for the allegéd artifices of 
LePage and The LePàge Company, which, if truly stated, raay hâve 
brought about a détriment to the Russia Cernent Compatly, now irré- 
médiable except by entirely réfraining froin the wôrd" LePage " in any 
forni in cbnnectipn wîth glué sold by hihi or The LëPàge Company, a 
limited usé by thé défendant below mîght be permissible titider certain 
circumstances. In Hoxiey. Cfianey,l4'^ Mass. 522, 697, 10 N. E. Rep. 
713, the court permittéd' Hoxie, notwithëtafiàing his unlawful use of the 
tradè-marks belonging tô Chaney, to Continue his own name for cei-tain 
purposçs under conditibrié stated; but à saler rule vfas insisted on in 
Thomipàm V. Moydgomery iAi'Qh. Div. 35,à03rmed Sn Mrnibgomery v. Thomp- 
son, fliSÔl] App. Cas. 217;, cited and approved by the suprême court in 
Lawrence Mafmfg Go. vlTinnessee Manufg-(h., 138 D. S. 537, 550, 11 
Sup. Ct. Rep. 396, as foUows: Joule & Sons had long brewed aie in 
the town bf Stohé, in Erigland, and their aie had become known as 
''Stoiie aie." The infrihger established a brewery at Stone, for the 
fraudulent purpose of putting on the iriarket his aie aé that of the older 
breWers. The infringér ofifered to submit to an injunction, providéd the 
qualification was added: "So as to ind'uce the bélief that the aie sold 
by'the défendant is the aie of the plaintiflfs." This qualification was re- 
fused, and the refusai was sustained by the court of appeal, and also by 
the house of lordg. It is not necessary, however, to décide this propo- 
sition; &nd we only statè it in ord'er tea.t it may not be inferred, frorti 
the omission to do so, that yfe intend tb give countenance to any artifices 
wfaatsoever which Will prévent the full restoration to the Russia Cément 
Company of its original rights, unimpàiréd and uhprejudiced. 

The plaintiflF in error subiflits that, în order to maintain this suit, it . 
îs necessary to show thàt Itknew of thé existence of a trade-mark, that 
îtintehded to palm off its gobds as thosé bf the Russia Cernent Company, 
and that the public was deceived thereby. This might be true, if the 
ohîy base shown by the proofs was that of an. actual purpose to mislead 
the public, to the injury of the Russia Cément Compainy; but, as we 
place the case on thé proposition that, under the circumstaiicés, the use 
of the words "Manufactured by The LePage Company," in connection 
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with the Word "glue," is necessarily a wrongful înjury to the Kussia 
Cernent Company, which ought to hâve been foreseen by LePage and 
The LePage Company, we hâve net deemed it necessary to go into the 
controverted question of actual fraudaient intent or artifice, or to weigh 
the évidence ou that point. Positive proof of fraudulent intent is not 
required where the proof of infringement is clear, as the liability of the 
intringer arises from the fact that he is enabled to sell a simulated article 
as and for the one which is genuine. McLean v. Fleming, 96 U. S. 245, 
253; Johnston v. Orr Ewing, 7 App. Cas. 219, 232; Browne on Trad&- 
Marks, C2d Ed.) § 508. 

The record shows that, subsequently to the state of facts shown in 
Cernent Co. v. LePage, 147 Mass. 206, 17 N. E. Rep. 304, a corpora- 
tion was formed in January, 1887, being the défendant below, taking 
first the name of LePage's Liquid Glue & Cément Company. The orig- 
inal corporators were William N. LePage, his wife, and his counsel. 
The stock was taken by Mrs. LePage, except one share by her husband, 
and four by the counseL October 20, 1886, LePage took out a patent 
for an alleged improvement in the process of making fish glue, which 
was transferred to The LePage Company on its organization; and also, 
at the same time, there were transferred to the same corporation the bus- 
iness and plant nominally of Mrs. LePage, in whose name was com- 
menced the manufacture and sale of fish glues in the summer of 1886, 
soon after LePagé sold out his interest in the Russia Cernent Company. 
From the time of its organization The LePage Company carried on, 
amotig other things, the business of manufacturing and selling fisli glues, 
clainiing to use LePage's patenteil process; and he (\V'illiam N. l^el'age) 
continued at ail times to be an ofiicer in the corporation, and active in 
its management, and his wife to be the princi|)al stockholder. 

It is not api>arently maintained with positiveness that The TjcPage 
Company stands any better in this case than would bave stood William 
N. Lel'age himself. Aside from the iact, which a jury might well tind 
from tlie jiroofs in this case, tliat The LePage Company and the use of 
his wife's naine were a niére cover for William N. LePage, and as to 
which we, of course, do not décide, it is certain tliat, under the circum- 
Btances, the court might well instruct the jury peremptorily that Tlie l^e- 
Page Company, by accepting tlie assigntnent of the patent from LePage, 
and by permitting him to control its business, bas barred itself from de- 
nying that it is proceeding under his autUority and as liia suocessor. 
Therefore it can hâve no greater rights than licl^age himself, and, so far 
afi this case is concemed, stands exactly in bis slioes. 

Altliough the following citations relate to questions less broad than 
those at bar, yet they state very forcibly some of the underiying prin- 
ciples. In fe'mo v. Proiezende, L. R. 1 Ch. App. 192, 196, the lord chan- 
cellor, Lord Cranwohth, said: 

"I do not consider the actual physical resemblance of the two marks to be 
the sole question for considération. If the goodsof a manufacturer liave, from 
the mark or device he bas usted. bec«(iie known in the market by a particular 
name. I think that the adupiiua by arival trader ut auy mark which will cause 
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bis gôods to beat thé same name in the market may be as mucfa a violation of 
the rights of that rival as the actual copy of his device." 

A leading case in England ig that which commences as Orr Ewing & 
Co. V. Johnstm <fc Clo., 13 Ch. Div. 434, and closes with Johnston v. Orr 
Ewing, ubi siipra. 

In the court of appeal numerous opinions were read, which were 
summarized in the reporter's notes as foUows: 

"If the goods of a trader hâve acquired in the market a name derived frotn 
a part of the trade-mark which he affixes to them, a rival trader is not enti- 
tled to use a ticket which is likely to lead to the application of the same name 
to his goods, even though that name is not the only name by which the goods 
of the first trader hâve been known, or though it haa been always nsed in 
conjunction with some other words." 

This was substantially àffirmed in the house of lords, where the lord 
chancellor, Lord SeIjBOEne, said, (pages 225, 226:) 

"But, alt|iough the mère appearance of thèse two tickets could not lead 
any one to mlstjike one of them for tlie other, it might easily happen that 
they might both be takeil by batives of Aden or of Indla, unable to read and 
uriderstarid the EngJlsh language, as equally symbolical of the plaintiffs' 
goods/ ■ To auch persons, or at least to many of them, even if they took no- 
tice of tlie différences between the two labels^ it might probably appear that 
thèse were only différences of ornamentation, posture, and other accessories, 
leaving the distinctive and chàracteristic symbol substantially unchanged." 

Lord Watson said, (pages '231, 232:) 

"The reproduction of a proininent part of another merchant's trade-mark 
upori a new ticket does not per se establish that the latter was prepared by 
its owner with a view to deceive, by himself selling, or byenabling others to 
sell, his goods as the manufacture of that other merchant. But no man, 
howeverbqnestbis personal intentions, bas a right toadopt and useso mueh 
of his rival's established trade-mark as will enable any dlshonest trader, into 
whose bands his OWn goods mây come, to sell them as the goods of his rival." 

The plaintifF in error claims that the letter from the attorney of the 
Russia Gement Company, of October 31, 1888, is an estoppel, or, at 
least, should hâve some weight on the question of damages;^ but it 
shows only a désire to avoid unnecessary litigation, and, so far from 
waiving any rights, insists upon them. Apparently counsel wrote un- 
der an expectation of résulta as to which they hâve been disappointed; 
but, however that may be, the letter was given for no considération, it 
cannot be shown that The LePage Company was misled by it, and it 
certainl^' contained a caution. It is possible that such a letter, coupled 
with évidence :of lâches, might hâve some effect on an accounting in 
equity; but in a suit at law it has none whatever. In Chemmd Oo. v. 

' Tho letter is as foUows : "Mt Deab Sir : The Russia Cernent Company are not dis- 
posed to file a new bill afçainst your clieut's use of the name 'LePage Company,' as 
long as they fceep thernselvep sWiptly within their présent Unes. I hâve advised the 
Bussia Company that the use of thiat name is a violation of their rights as beretotore 
deâned by thé décisions of the court, but they think that, in vlew of those décisions 
and the publiolty whîoh has been'given to them, the use of their name, in the présent 
manner, is not likely to do them hArm enough in the long run to mafce it wortb whila 
to bring another suit. " 
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Meyer, uU mpra, a very compromising letter was held not to operate as 
an estoppel. 

We deem it necessary to consider only one of the exceptions as to the 
rule of damages, because our conclusion with référence to that super- 
sedes ail the others. The déclaration allèges as follows: "Since the Ist 
day of November, 1888, kuowingly, willfuUy, and fraudulently offered 
for sale, and is now selling, glue in packages," etc. There is no continu- 
ando with référence to the matter of selling; so that, according to the 
common law, the plaintifï below could properly prove only one actual 
sale as an independent basis of damages. The défendant insisted at ail 
necessary points on the enforcement of this rule, and exceptions were 
careiuUy .laken and allowed; so that ihis court, however much it may 
regret it, is compelled to meet this issue. There is no doubt that at 
common law the position of the défendant would be correct on this 
point, and the Massachusetts statutes relating to pleading hâve not 
changed this rule. Walk. Pat. (2d Ed.) § 435; Eastman v. Bod^/i, 1 
Story, 530; KendaU v. Brick Co., 125 iMass. 532. In the face of this 
objection, the plaintiff proved at the trial, bj' the defendant's treasurer, 
sales of infringing goods, between November 1, 1888, and November 
30, 1889, amounting to 156,318.24. It cannot be doubted that this 
was a substantial élément in determining the verdict. 

This relieves us from considering whether or not, in view of the fact 
that the plaintiff below persisted in proving transactions in varions parts 
of the United States, he can now claim that bis suit was based on any 
portion of the statute of Massachusetts which goes beyond the common 
law, if there be such, or whether at common law the allégation in the 
déclaration that défendant "otfered for sale," which was accompanied 
with a proper continuando, would form an independent basis for dam- 
ages, or whether either the statutes of Massachusetts or those of the 
United States, relating to this topic, recognize a rule that any use of an 
infringing trade-mark short of actual sales can be made the basis of a 
suit at law. Jndgment reversed, with costs, and case remanded to the 
circuit court, with directions to enter judgment for the plaintiff below 
for nominal damages and costs of that court, if plaintiff below so elects; 
otherwise to set aside the verdict, and take further proceedings not in- 
consistent with the opinion of this court. 



The Citï of Macon. 
Bedodin Steam Nav. Co., Limited, v. The City of Macon ^ al. 

(Circuit Court (tf A.pvealg, Fifth Circuit. Jnne 28, 1893.) • 

No. 35. 

Collision— STEAMBBg—OvEBTAKiNG Vebsel~Sa.vannah Rivek. 

The large steamship Nedjed left her berth at Savannah, on the soutb slde of tha 
Savannah river, with the assistance of a tug, and started down the river. It was 
flood tide. She drew 19J^ feet, had; a list to starboard,. was "smelling ^he bottom, » 
and steered badly. In polltng from tha wbàrf slie took an angle acrotts the chan- 



950> ncDEBAL papoBTEB, vol. 51. 

, BèL . Tbe tng ■mm at 0|>ce {pbangwl to her atarboard bow, but before sbe could be 

' ■ti«igbtiâned li> tbe'cbbnael tbelèt-^ steamer Maçon, tben 800 or 400 yards astern, 

sigoaled tbat abe would pass to port The Nedjed replled witb three blasts, whicb 

; were mistaken by tbe offloers of tbe Hacon fortwo blasts, signlfying, "AU rlght; 

' ' looine àbead, "—and her enginea wéré put fuU speed aheàd. The offlcera of the Ned- 

- : } jedrWàTed their bats, and called torthe Maçon that sbe muât keep astern, but their 

i8l.K|>al!;.^ere not understood. ^bw about 100 feet away, "a llttle to the north and 

• liltle astern, "the olHcersof thellacon noticed the Nedjed sheer to port, and 

■tbpped their engines,, and put their. helm hard astarbOard, but did not reverse, 

thlD^ing.there was still room to pass; but, seeing her still continue to sheer, they 

tbeb iréversed at full speed, but teio late to avold collision. The river bere Is nar- 

row, *nd the speed of the Macon,exceeded that preacribed by the ordinances of 

Bitvani^ah. Held tbat, as the Nedjed was Uable to sudden sheers under the cir- 

eumstànces, she was not responsible, and tbat the Maçon was solely in fault, be- 

CBUseof her excessive speed and disregard of the rula that an overtaking ressel 

must keep out of the way. 47 Fed. Bep. 919, reversed. 

Bi Bamb. 

' T6e Kedjed had a rigbt to act on the ezigency of tbe tide and ber own draft, 
whivb made it imperative on ber to reach Tybee Knoll at high water, in order to 
pass to sea on tbat tide, and was not bound to remain at ber bertb, or to ancbor or 
temobr, until the Maçon passed. 

Appeal from the United States District Court for the Southern Dis- 
trict of Georgia. 

In Admiralty. Libel by the Bédouin Steara Navigation Company, 
Limited, against the steamship City of Maçon, (the New England & Sa- 
vannah Steamship Company, claimant,) for collision with the steamship 
Nedjed. The district court held that the Nedjed alone was in fault, 
and dismissed the libel. 47 fed. Kep. 919. Her owuer appeala. Be- 
verspd. 

Wm. R. Leàkîn and Wnlkr G, CharUon, for appellant. 

Alex. R. i/itoUm, lor a))pe]le6. 

Beforé Pabcee and Un^umcs., Circuit Judges, and Locke, District 
Judge. 

^cCohmick, Circuit Judjçe. On the 18th of Octoher, 1890, about 
9:10 a. m., the steaiuship Nedjed , started on her voyaj^e to Liverpool, 
Eng., from her dock at or near tlie Gordon wharf in the city of Savan- 
nah. She had on boarda duly-licensed pilot. She had ahead of her 
a steam tug, to aid her ip getting oui into the stream of tlie Savannah 
river, and in her passage djown its channei. She liad a full cargo, and 
waa drawing 19 feet 6 inçhes. About the same time that the Nedjed 
left her dock, the City of Maçon left her slip at the Central Railroad 
wharl, about a mile higher up the river, ami started on her voyage to 
Boston. A few minutes thereafter, (the exact nuiiiber cannot be de- 
termiiied from the proof',) the City of Maçon atteiiipted to pass the Ned- 
jed, and the ships collided, causing the Nedjed serious Injury, and dam- 
age to herself and cargo. •'ï'iie appferllnnt, thè owner of the Nedjed, ex- 
hibjted its libel against thç Çity of Maçon in the district court lor th© 
Southern district ol' Géorgia,'charging that the collision resulted from 
the fault of the City of Maçon, and without làult on the part of the Ned- 
jed, and alleging and praying judgtnent for damages to a very large 
amount. The owner of the Maçon put in its claim, in due time, and 
stipulation to pay the déi^r^'iû the usuai form, and in tlie sum of $160,- 
000, and, defending the libelk alleged that the JVlacon was not at fault, 
but that the coUidlua 1y^ '^ùffed by thé &ult of the Nedjed. A vast 
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volume of proof was taken, and the case came to trial in said district 
court, and on the 19th of October, 1891, the judge had filed in the 
clerk's office his written décision, announcing that the libel should be 
dismissed at the cost of the li bêlant. And on the 21st of November a 
decree was passed, in accordance with said décision, from which the li- 
belant appealed. 

The errors assigned are: 

"(1) That tlie tfaid court erred in dedding that the said Bédouin Steam 
Navigation Company, Lintited, was not eulitled to recover against the said 
steatuship City ot Maçon, her tackle, etc., and tlie said New England and Sa- 
vannah ISteatnsiiip Company, claimant. (2) That the Said court erred in dis- 
missing the libel filed by the said Bédouin Steam Navigation Company, Lim* 
ited, in said cause." 

There can be no contention as to the law and régulations for navigating 
ships in the circumstances attending thèse two ships immediately before 
thé collision. "Every steam vessel, when approaching another vessel so 
as to involve risk of collision, shall slacken her speed, or, if necessary, 
stop and reverse. Every vessel overtaking any other vessel shall keep 
out of the way of the last-mentioned vessel," — Rules^l , 22, § 4233, Rev. 
St.,' — which is thus stated in the later act of 1885: "Notwithstanding 
anything contained in any preceding article, every ship, whether a sail- 
ing ship or a steamship, overtaking another, shall keep out of the way 
of the overtaken ship." Act March 3, 1885. "When steamers are 
running in the same direction, and the pilotof the steamer which is 
astern shall désire to pass on the right or starboard hand of the steamer 
ahead, he shall give one short blast of the steam whistle as a signal of 
Buch désire and intention, and shall put his helm to port; and the pilot 
of the steamer ahead shall answer by the same signal, or, if he prefer 
to keep on his course, he shall give two short and distinct blasts of the 
steam whistle, and the boat wishing to pass must govern herself accord- 
iugly, but the boat ahead shall in no case attempt to cross her bow, or 
crowd upon her course. When steamers are navigating in a crowded 
channel, or in the vicinity of wharves, they must be run and managed 
with great caution." Rule of Sup. Inspectors, p. 55. "In narrow chan- 
nels every steamship shall, when it is safe and practicable, keep to that 
side of tiie fair way or mid-channel which lies on the starboard side of 
BUch ship.» Act March 3, 1885^ (23 St. at Large, p. 442.) 

The respective pilots of thèse ships were well aequainted with the 
terms and force of thèse navigation laws, which ail reported cases in- 
volving thèse questions strongly emphasize. The only question, there- 
fore, to be settled is, how were thèse undisputed rules observed in this 
case? Thé district judge in effect found that they were fuUy observed 
by the City of Maçon, and that she was not at fault. On appeal in ad- 
miralty, the court will not reverse the décision of the district judge, on 
a question of fact, depending on conflicting évidence, unless it clearly 
appears to be against the weight of évidence. The Parthian, 48 Fed. 
Rep. 564; Levy v. The MdmUe, 37 Fed. Rep. 272; Gmmarais' Appeal, 
28 Fed. Rep. 628. In this case it does clearly appe^r to us that the 



952 ÏEDEEAL BEPOETEB, Vol. 51. 

décision ofthe district judge on the disputed questions bf fact is against 
the wêight of the évidence. Indeed, it appears to us that; there is very 
little substantial confliot of testimony in the case. Thefe is some ap- 
parent conflict, but it is almost wholly either the différence between 
positive: and négative testimony, such as "I heard," and "I did not hear," 
or it relates to the mère matter of opinion as to the depth, width, and 
course of the channel at différent points, and as to the speed of the City 
of Macofl, ail of which can be ascertained with reasonable certainty from 
other undisputed évidence in the case. The vessels were both large 
ships. The Nedjed was 320 feet in length, and 40 or 45 feet beam. 
SHe was then drawing 19 feet 6 inches aft. The City of Maçon was 
ottly a fëw feet shorter, her beam bèing 40 feet, and she was then draw- 
ing 18 feet and 1 inch aft. Judging from their own testimony, and 
from ail the other évidence in the case, the officers in charge of thèse 
boats were men of skill and character. Their testimony appears to be 
entitled to full crédit; and the weight of their testimony is to be deter- 
mined by a comparison of their respective situations at the time of the 
collision,; and by a comparison of what they aflSrm, with other estab- 
lishfed facts and crédible testimony. 

Before sitarting, the Nedjed was at her berth at the wharf, on the right 
bank of the river, with her bow down the stream. The tug first pulled 
on her; port, to draw her into the stream, and away from the wharf. 
As soon as she was sufficiently clear of the piers for her propeller to re- 
volve, her' içngines were started slow ahead, with her helm hard aport, 
and the tiig was carried over to the starboard bow. The tide was flood, 
about two thirds full, an hour and a half or two hours before high water. 
The current: acted to force her bow to port, or to resist her responding 
to her helm,,ftnd the force of the tug to bring her bow to starboard, and 
straighten her in the channel. She had a list to starboard. She was 
smelling the bottom, and steering badly. In pulling out from the wharf, 
she took an angle across the channel, a point or two towards the north 
shore, and had not succeeded in getting properly straightened in the 
channel, when the City of Maçon, then 300 or 400 yards astern, (her 
captain says "1,100 feet, or such a matter,") signaled with two sharp 
blasts of her whistle, which both parties understood to mean, "I am go- 
ing to pass to your port." The pilot in charge of the Nedjed ordered 
her captain to give three blasts of her whistle in reply. This Çapt. 
Newey himelf immediately did; but for some reason Capt. Lewis, 
who was açting pilot as well as captain of the Maçon, mistook this reply 
for two distinct blasts of the whistle, signifying, "AU right; come ahead. '^ 
The pilot in charge of the Nedjed, observing that the City of Maçon was 
still çoming on; waved his hat, and shouted, "You must keep astern 
until I get around the bend," which, appearing not to hâve been under- 
stood by the offioer of the Maçon, was repeated by the captain of the 
Nedjed, "Th0 pilot says you must keep astern until we get around the 
bend." The ships were then very near together. The pilot and cap- 
tain of the Nedjed were only about 250 feet from the captain of the 
Maçon at the time the captain of the Maçon heard the hallooing, but 
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neilher he nor his mate could distinguish what was said, and neither 
paid any attention to what was being said, "because at that time they 
were going full speed astern on tbe Maçon, and handling her according 
to the Tules." The hour, the weather, the lay of the river, and the con- 
ditions of the port were such that the captain of the Maçon could hâve 
seen the Nedjed from the point and time of his starting; but the naviga- 
tion of his ship aloing the city front, and by other vessels, engagea his 
attention, and he did not observe her until he was àbreast the wharf of 
the Baltimore Line, and some 300 feet above the point from which he 
signaled. 

An ordinauce of the city of Savannah limits the speed of steam vessels 
along the city front to four miles an hour. The whole way from the 
Central Railroad wharf, the Macon's starting point, to "near the Fig Is- 
land light," where the collision occurred, is along the city front. The 
channel near the Fig Island light is a narrow channel for ships of thât 
size to pass while both are under way, and going the same way. Just 
below this point is the "new eut," the narrowest part of the channel, and 
to enter which, with 80 large a ship as the Nedjed, required that she 
should steer near the north line, or port aide, of the channel juét béfore 
entering. The time and distance covered by the Maçon from her start- 
ing to the collision, the entries in her log, the évidence of her engineer 
in charge of her power, show that her speed was more than fout miles 
an hour when her captain first observed the Nedjed. It is cohceded 
that when he received the Nedjed's reply to his signal thé Maçon was 
then put full speed ahead, to enable him to run by the overtakett steamer 
under way. When the Maçon was about 100 feet from the Nedjed, "just 
a little to the stem and a little to the north side," the Macon's officers 
noticed the Nedjed sheer to port, and stopped the Macon's engine, and 
put her helm hard astarboard, but did not reverse, thinking there was 
room enough at that time; but when they saw her continue to sheer, 
they then reversed the Macon's engines at full speed, but she was then 
too near, and her headway too great, to avoid the collision. There were 
two collisions before the Maçon consented to remain astern until a point 
was reached where it was safe for her to pass. It is unnecessary to pur- 
sue this statement through the détails of the first and second collisions. 
After the second collision, the Maçon kept astern until the ships reached 
Venus point, some distance below, when the Nedjed stopped for a sur- 
vey, and the Maçon passed to sea on that tide. Some of the plates of 
the Nedjed were cracked or burst, so as to cause her to take water freely, 
the injuries extending to within four feet of her bottom. 

The testimony of the pilot, Fleetwood, and of Capt. Newey is so well 
supported by the circumstances of the situation, as shown by ail the 
proof, that we are constrained to conclude that the Nedjed was a well- 
conslructed, well-equipped, and well officered and manned steamship for 
océan service; that she was maneuvered to the best advantage reasonably 
practicablein that channel, with her burden; that she was not maneuvered 
to cross the bow or crowd upon the course of the Maçon, but was using 
the best endeavors of skillful officers, with adéquate machinery and ap- 
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steann tug Cynthia, to get Ijergelf straight 
i ^ras such that she Kad barely water suffi- 
Mi^*?. '^M'^S ®r smepîpg the bottom, and thua 
liablç^^î^ei:'fà^(^eii aîi^ in(»|ci|?^le aheex; ih&i slie was a large ves- 
pel wU}i 4 At^,,.T?hiçh, ■yrhfle it^!.p^^ better for keeping a direct 

coiirse, ioaid|e,]aer slo^irer io (>bQyi]p^ ^çr heixifi) that in about 10 minutes 
from the tjim^i ahe left her yhm., and before she had gptten properly 
Btraighteoç^ in the cbannel , tlie JpUçi^n was on bér in the manner already 
detailed, ÔT^ie tone of thp iestimppy ,Qf the^^^^ of thé Maçon indi- 
cates that tbeir judgtnent receiveda strong bias from a suggestion which 
appears tphaye been présent jL^ thçiir ininds, and to bave since affected 
t$e views oi' the learnpifl pro^to? for ihie daiinants» to the effect that the 
Britisli tl^n^p liafl no righi tb ^pt on theexigency of the tide, and of 
her own âraft, which madeit i)QDipe;:fttjve on her to reachTybee KnoU at 
bigh water,, if Bbe wonld p^? iro sea on that tide, but was bound to 
çither rcikpàin at bei; b^ribi ùptij t^ê jBosiion pàctet passpd, or to remoor 
pr ançiior out of the way (if spiiiç,^ |3eeh.giyen tîme) Whenshe received 
%e |«la£6^^S;s'7gnai. , ï"rom ;,tné, View wè take of the proof, it is dear 
t)^^t ti^e Mi^çbh viblated ail t]i}e 1^^^ applicable to the situation; that 
the cpUlsions were the (iireçt resniV^i^^ h condùct; that tbis 

reSjUlt was'nbt cpntributed to bj' (iny liJylpable defect in the Nedjed, or 
failli in her .noAnsg^ment; and th|i1t thjé decree of the district court should 
be revSerseâ, 4°*^ ^l^^B caus9 rén),^n4f<l to said court, with direction to 
l^ter a decr^ in. favpr of the Bhélant. with a référence to a cbmmiâsioner 
to Qad ^od ieport the (lâinage^i, and it ie so ordered. 



Dennett e. Thb Maw. 
(CÉreuit Court (kT Âppècà», Éifll* CltouU. Jusc* 9D, 189&) 

ÉiBiMn tit^Ki^ittt'noas or BTvntnoin nt Vokbmtx Port. 

■' A stevèOitre Irenderlng senl-lces lu toading or unloadiiiff osreo In other tim tlw 
IloiDe port hÎM ^ i^aritime lien tbçrefor. TVte Ilex, H Woi^b, 238| overruled. 

Appeal frbna the District Court of the United Statei for theEastem 
District of Louiôîana. 

In Âdmiralty. Libel by Albert Dennett against the steamship Main 
to i"igcover for services renderèd as a istevedore. Hie fibei was disiuissed 
by the district cdurt, ^rid libelant ài^pdfds. Reveréèd, 

ÎPet& Si^piâO^^^ 

Êriieaf.Moi^arux,{OT&ppe\lee.' 

Before FiBOES and McCoBitàk, Circuit Judges, and Loceb, District 
Jndge. 
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Pardeb, Circuit Judge. The libelant éxhibited his libel in the court 
below against the stearnship Main, claimîng a maritime lien on the said 
steamship by reason of bis services under contract in discharging and 
loading cargo. Admiralty warrant having issued on said libel, and 
said steamship having been seized, th« appellee came into court and 
filed a claim to said steamship, as foUows: 

"New into court cornes the Anglo-American Steamship Company, Limited, 
a corporation duly eatablished ander the laws of Great Britain, and douiiciled 
in Liverpoul, England, by F. G. Frye, résident manager of said corporation, 
and claims the steamsliip Main, hfiein libeled, and desires to release tlie same 
from seizure on giving bond aecording to law. 

"[SIgned] F. G. Fkye, Kesident Manager A. A. S. S. Co., Ltd." 

Having obtained possession of the sbip under tbe above claim, and 
by giving the requisite bond* appellee excepted to the libel on two 
grounds: (1) That the claims and denlands herein set forth are so 
vague and indefinite that claimant cannot answer thereto intelligently; 
(2) that, from the nature of said claim and demand, this court is with- 
out jurisdiction to entertain the libel herein. And thereafter the cause 
was called in the district court, and disposed of, as appears by the fol- 
lowing entry: 

"This cause was called npon excpption tothe jurisdiction of the court, and 
was argued by the proctors for the respective parties, whereupon it is or- 
dered, adjudged, and decreed that said exception be maintained, and the libel 
dismissed, at libelant's costs." 

Thèse récitals as to the claim, exceptions, and decree of the district 
court disposed of ail contention in this court as to whether the steam- 
ship Main was a foreign or domestic ship, or that the c:tse was disposed 
of in the court below upon any other question tban the jurisdiction of 
the court. 

The case presented, then, is whether the stevedore rendering services 
to a vessel in a port other than its home port bas a maritime lien for such 
services. Since the décision of Mr. Justice Bradley in The Jlex, 2 
Woods, 229, it bas been the invariable rule in this circuit to deny the 
lien in favor of stevedores. In The Ilex, Mr. Justice Bradley said: 

" Tliis !a a libel in rem a|i;ain8t a foreign ship, bound on a foreign voyage, 
for services as stevedore, for loading timber on the ship. A stevedore has ne ver 
been held to bave a claim against the ship itself for his services. On the 
contrary, the claim bas been uniformly rejected. Jndge Beti'S, in Cox v. 
Mnrray, 1 Abb. Adm. 342, 343, undertakes to explain why the loading of a 
ship with cargo preparatory to a voyage is not a maritime service, whilst the 
furnishing Oï repairs and supplies preparatory to such voyage is a maritime 
service. He seems to think that the mari time quality arises only wben the mat- 
ters performed or entered upon pertai n to the Htment of the vessel for naviga- 
tion, aid and relief supplied her in preparing for and conducting a voyage, or 
the freigliting or eraployment of her as the instrument of a voga?e, but that 
services only incider.tally beneSting a voyage hâve not this quality. Judge 
LowELL thinks this not a very satisfactory explanation, beeause a ship 
cannot be used to advantage without a cargo, any more than without repairs 
and supplies. As, however, the précédents are ail one way, I do not feel at 
liberty, in this court, to disregard thtm; and the views expressed by Mr. 
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Justice Giti:^ In MePermott y. The Oioens, 1 Wall. Jr. 371, are so 
clear an<} forcibl^e that I am not certain that I should come to a différent con- 
clusion if thjè Question were a new one. He says: «The stevedorea are 
usaallf emplbyéd by tbe otvner, consignée, or master, on tlieir personal 
crédit. Ttie service performed is in no sensé maritime, being completed be- 
fore tbe voyage la began or after it is euded, and tbey are no more entitled 
to a lien on tlie vessel than tbe drayman and other laborers wbo perform 
services in loading and discbarging vessels.' " 

While the raie adoptedby Justice Bbadlby bas been followed in the fiftb 
circuit^ tbef admirai tyjudges and proctors bave not been satisâed. See 
Esteban dé Anhmano, 31 Fèd. Rep. 920; The Christohal Colon, 44 Fed. 
Rep. 803, IJeanwhile, in Otber circuits tbe contrary rule prevails. 
Roberts v. The Bark Windennere, 2 Fed. Rep. 722; The Circaman, 1 Ben. 
209; The KateTrmaine, 5 Ben. 60; The Om-ge T. Kemp, 2 Low. 482; Ths 
Canada, 7 Fed. Rep. 119; The Vdox, 21 Fed. Rep. 479; Tlie Gilbert 
Knapp, 37 Fed. Rep. 209; The ScoUa, 35 Fed. Rep. 916; The Mattie 
May, 4g Fed. Rep. 899; 27ie Hattie M. Bain, 20 Fed. Rep. 389; The 
Senator, 21 Fed. Rep. 191. In Insurance Co. v. Dunham, 11 Wall. 1, 
it was beld ag to cofatracts, that — 

"The triie oriterion wbether tbey are within the admiralty and maritime 
jurisdietioD is tbeir nature and subject-matter, as whether tbey are maritime 
eontracts, having referejtiqe to maritime seryice, maritime transactions, or 
marltinaÎB câsùaitiés, wilhoijt ;:egard to the place where tbey were made," 

Under'tbis décision, it would seem that tbe question presented as to 
tbe right of tbe stevedore to a lien would dépend upon whether the con- 
tract for bis servioes wasijorwas not» maritime contract. The varions 
judges wbo bave recognàed the lien in favor of stevedores bave stoutly 
inaintained tbe maritime nature of the services. In The Canada, supra, 
Jiudge Dèaûy says: :? 

"To my mind it is very plain that the services of tbe stevedore.are marl- 
tiiQ9,<Bfjij;jtbfir nature. A voyatge cannot be. begun or ended without the stow- 
}ng (jr.^isçliarge of cargo. To receive and deliver the cargo are as mucb a 
part,Qf the ùndertaking 6£ thé ship as its tfansportatibii from one port to an- 
bthêr. indeed, it is an èsàejfînal pSrt df subb transportation. iFreight is not 
âne ôr éàràed nntil tbe c^i'gb'is at least placed on the wharf, at the end of 
tbe ship's tackle. To say Ibat the final delivery or discharge of the cargo is 
npt,^ maritime service, bepause it is or latff be performed partly on shore, is 
siinply bçgging thé questionnas Itis the nature of tbe service, and not tbe 
place wliere rendered, thatçletermines ite character in this respect." 

In The Hattie M. Bain, supra, Judge Bbov^n concludes bis opinion as 
follôws: 

"îlntertaining no doubt that stevedores' services are maritime, within the 
définition of the suprême court, the lien to wbich they who render sueh serv- 
ices are justly éhtitled, by. thé gênerai principles of maritime law, should no 
lohger be denied tbem, whèni tbe services are rendered, as in this case, to a 
foreign vessel." 

And in The Vdox, swpra, the same judge said: 

"The stevedpre's services are as essential tothe earningof freight as Is the 
searaan's precarious service; and tbe former bas au e'ijual etj^uity, theieforst 
witb tbe lattër," 
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la The SencUor, supra, Judge Weikbb said, in relation to stevelores' 
liens; 

"There does not seem to be any différence in principle between that 
service and the service performed by tbe sailor, the lighterman, the man who 
sets the rigging, scrapes the bottom, or paints the sides of the vessel, or by 
him who f urnishes supplies or tows the vessel out or into the port. Thèse 
are ail neeessary to the gênerai business of the transportatioD of the cargo, 
and contribute to the rewardof capital emploj'ed in the maritime service, and 
alilie should be regarded as maritiine service, and turuish a remedy against 
the vessel." 

In Thé GHhert Knapp, gwpra, Judge Jenkins says: 

"The service is essential to enable the ship to earn frelght, the sole object 
for which the ship is constructed and navigated. The contract of afCreight- 
ment is confessedly maritime. Why are not services performed in fulQllnient 
of the maritime contract equally maritime? The lading of the vessel or de- 
livery of cargo upon the wharf is as essential an élément of the contract as 
carriage by sea. Freight cannot be earned without delivery. " 

In TheOnore, 6 Ben. 564, Judge Benedict said: 

"Many maritime contracts are performed on land, and by persons having 
no immédiate connection with the sea. The services in question are mari- 
time, because they are a neeessary part of the maritime service which the 
ship rendfered to the cargo, and without which the object of the voyage could 
not be acçomplished." 

In The Ikx, Mr. Justice Beadley followed tlie décision and reasoning 
of Mr. Jiistîce Gbiek in McDennott v. The Oweaa, mpra. Since the su- 
prême court decided Insurance Co. V. Dunliam, this reasoning is not at 
ail sàtîsfactoipy. In determining the naaritime character of a contract it 
is not raatérial to inquire where it was made. As long as the sûbject of 
the contract is maritime, the contract is maritime. Nor does it appear 
tô be trùe, in tact, that the services ôf a stevedore are not for a service 
to be performed în the business ôf navigation. In Leàthers v. Blemiig, 
105 U. S. 626, it was held that although the transit of tbe vessel was 
completed, and she was seciirely moored to the wharf, and had com- 
munication to shore by a gangplank, she was still engaged in the busi- 
ness of navigation, as her cargo was to be discharged at the place where 
she was moored. 

The services of a stevedore in loading and stowing cargo on board of a 
ship, and iii uWoading a cargo from a ship, are largely employed on board 
the vessel itself, and generally he uses the ship's tackle and machinery in 
performing the work. It ia difficult to see why hoisting and lowering car- 
go on a vessel is not as much a maritime service as hoisting and lowering 
yards and sails. A vessel, in taking on and unloading cargo, is earning 
freight; for, in loading and unloading, services are rendered, the ex- 
pense of which necessarily enters into the affreightment contract. It 
may be true that stevedores, when employed by the owner or consignée, 
are employed on personal crédit; bût it is not true that, when steve- 
dores are employed by a master in a foreign port, they are employed on 
the Personal crédit of the master. It must be conceded that when the 
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ship iias finisïiea ita transit, and arrived at iis port of destination,, 
tbe car^o inust be unloaded. It must also be conceded that cargo de* 
Uvered ph'tiie irft^^^^ by tbe teasteï for oiitwafd voyage, is 

at tbe mk oïi^ïiie ship, and must be Ibaded. Tbese :fl.re services that 
the masterift eompelled to bave perforwed. If be iîires a stevedore to 
perform il^é servitees^ and then borrows money for tbe ose of tbe ship, 
ànd pays hini', it<i8con(%d6d that tbe farnisher of tbe money bas a lien 
on tbe véssel, 'Stowage of cargo is primarily a duty pf thé master, but 
is now genefally perlbrmed by a stevedore, and it is a very important 
service to tbe ship; for on it dépends tbe safe earrying of tbe cargo, and 
frequently tl^ç ft^My of tbe ship. Fumishers of supplies, like coal, to 
a steamfthip iitoiher than a home port, preparing; for a, voyage, are con- 
ceded tO bave a maritime lien; but coal supplied and deposited on tbe 
wharf wouldbë of no avail to tbe ship unless taken on board. 

The argument that, if tbe stevedore's contract, for loading and un- 
loading cargo be adjudged to be a maritime contrâct, draymen and 
warebousemen, and olberg wbo perform services in deiivering cargo, 
muât also betbeld as rendi^ring maritime services, is not sound. Tbe 
test to be «iippiiéd lin determining whether a con tract is maritime or not 
» to consider tbe subject-raatter of tbe contract, and not the object. See 
21 Amer. Law B%. (N. Se) p. 1; Ldand y. Jlie Medom, 2 Woodb. & M. 
109; The Padta R., 32 Ped. Rep. 174. We concludé that on principle 
and the weigbt of autbority tbe services rendered by a stevedore to a 
ship in taking in and stowing and in discharging cargo are services of a 
maritime nature. It follows that, when such services, are rendered to a 
ship in othisrtba^ tbe home port, a maritime lien i^sults. Inmrance 
Ço, T. Barjt^, 2Ô Wall. 159. The decree appealed from is reversed, 
and tbis-caiise is remanded to the district court for the eastem district 
of Louisianav^ith instructions to overrule tbe exceptions filed to tha 
Ubel, aud otbwWise proceeu in the case according to law. 



Thk Agnes I. Gracb. 

lIcQlTESTXN et àl. V. FrOPELLEB TOWBOAT CSo. d oL 

(Cireuit Covrt cf j^ppeaU, Ftfth CtrcuiU. Jnna Sp; IfiSOi) 

No.40. 

JBii,vi«a— Ctovnv«ATioir--C6«TiU0T. 

' An award "bv the dlatriot' omirt of salva^ «qn^ to tho amoantoontracted for hf 
the msBter wtll not be dUtnrbed merelj becsause It seems largo in proporiion to tbo 
value of tbe pràperty «aVed, when It appeàrâ that tbe contraot was ent«r«d Into 
•fter full deUberation, and with opportunité to procura otber ald, and that U 
•eemp^ fair and just at tb^ time it was mada 49 Fed. Rep. eOD, atUrmed. 

Appeal from tlie Distript Court of the IJnited States for ^e Southern 
District of Georgia, Eastëln Division. 
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In Admîralty. Lîbel by the Propeller Towbpat Company agaipst the 
schooner Agnes I. Grâce |pr salvage. Frank B, MçQuesten and others, 
claimants. Decree for libeïants. 49 Fed. Bep. 662. Clainiants appeal. 
AflBrmed. 

C. N. îTesi, for appellants. 

T. P. Rayenel and Geo. A. Mercer, for appellees. 

Bèfore Pabdee and McCobmick, Circuit Judges, and Locke, District 

i/OCKE, District Judge. The facts and circumstances in this case havo 
been very fùlly stated in thé opinion of the district judge, (49 Fed. Rep. 
662,) arid we do riot consider it necessary to review them. The schooner 
Agnès ï. Grâce was in péril, and assistance to gave her and her cargo 
frnrn total loss was absolutely necessary. The master was belpless to 
éxtricate the property in his charge from danger, but thoroughly con- 
versant with his situation ànd surrounding circumstances, and had ample 
time and opportunity to make such investigations as were necessary to 
enable him to nrocure assistance. After the appellee berpin had made 
eCForts to float the schooner, and been unsuccessfui, and after a full con- 
sUltaiibri ànd considération, the master entered into a contract which he 
considered as favorable as could be made. The agent of the under- 
writers at Savannah visited the schooner while on the bank after the 
agreement had been made, and it does not appear that he made any ob- 
jections to the terms of it, but, on the contrary, expressed his doubts as 
to whether the schooner could ever be saved. The master visited Savan- 
nah subséquent to the agreement, and had every opportunity to solicit 
assistance, but considered he had done as well as he could, and made 
no effort to procure other aid. This case cannot be considered as be- 
longing to that class of cases of contract for salvage services where the 
master, being upon the high seas or on an uninhabited coast, at a dis- 
tance from ail other aid, is absolutely helpless, and without power to 
procure assistance other than thatoffered, and compelled in conséquence 
to make a hard and inéquitable contract. He was within easy reach of 
Savannah, where, had he desired to assume the risk for his owners, ha 
could hâve procured lighters aad other tugs to render the service. In 
The Hden and George, Swab. 368, Dr. Lushington, speaking of contracta 
for salvage service, says : 

"The principle npon which the court acts is that, if satisBed that an agrée- 
ment has been made, it will carry it into effect, unless totally contrary to 
justice and the equity of the case." 

Again, in The British Empire, 6 Jur. 608, he says: 

"When there has been a deflnite, distinct agreement, with ample time for 
the parties to consider what they are doing, the court would be reluctant to 
interfère with it." 

In The WéUingUm, 48 Fep. Rep. 478, Judge Ross enforced the pay- 
ment of an amount which he states was undoubtedly too large for the 
service, but not so exorbitant as to justify the court in setting it aside. 
In Post y. Jones, 19 How. 150, the court says: 
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"Courts ofaaÉïralty wjll enfonpecontracts made forsalvage service and 
salvage compôhtiâtlon, where tHe isàlvc^r bas not taken advantagè of his power 
to makean unreasonHble bargain." ' 

In this case the property of the appellees, to a large amouut, incurred 
risks in rendering the service much greater than of ordinary naviga- 
tion. They also becarne responsible for the safety of the third tug, not 
owned by thôtn and of the lighters employed, to an amount exceed- 
ing that of the entire contract. Before the performance of the service 
the agreement appears to hâve beeri considered by ail fair and just; and, 
if so then, it (»nnot noW be considered otherwise because of its suceess- 
ful rendition by appellees, who had assumed ail expense and risk. 
Although the ainoiint given may, under the circumstahces, appear high, 
in proportion to the value of the property saved, this court does not 
deem it sufficiently unreasonablè to disturb the judgment of the court 
below. It wàs unquestionably the duty of the district court to consider 
the pétitions ôf the interveners, àfad détermine their daims against the 
fund in the registry of the court from the salé of the vessel, and the 
amount incutiféd in the care, custody, and préservation of the cargo; 
and the judgment and decree of the court below is affirmed, with costs. 
And so ît is oràéred. 
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